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Separate  trains  as  distinct  departments. 
Conductor  and  station  agent. 
Foreman  injured  by  explosion  of  boiler. 
Telegraph  operator  and  conductor. 
Trackmen  and  trainmen. 

718.  Servants  making  ordinary  repairs. 

719.  Application  of  rules  to  particular  servants. 

Conductor  and  other  employees. 

Engineer  and  brakeman. 

Engineer  and  hands  upon  locomotive. 

Engineer  in  mine  and  miner. 

Engineer  and  yard  master. 

Foreman. 

Section  foreman. 

Superintendent. 

Certified  mine  foreman. 

Brakeman  and  cub  or  learner. 
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XLIX.      TEXAS. 

720.  Statutory  provisions. 

Servants  having  superintendence  or  control. 
Servants  in  common  service;  same  grade,  doing  same 

character  of  work  and  working  together. 
Railroads  within  the  statute. 

721.  Common  law  rule. 

Superior  servant  rule. 
Dual  capacity. 

L.      UTAH. 

722.  Statutory  provisions. 

723.  Common  law  rule. 

LI.      VERMONT. 

724.  Statutory  provisions. 

725.  Common  law  rule. 

Employees  constructing  temporary  appliance,  mate- 
rial furnished  by  master. 
Persons  held  to  be  fellow-servants. 
Persons  held  not  fellow-servants. 
Servants  of  master  and  contractor. 

LII.      VIRGINIA. 

726.  Statutory  provisions. 

727.  Common  law  rule. 

Fellow-servants  defined. 
Department  theory. 
Superior  servant  rule. 

LIII.      WASHINGTON. 

728.  Common  law  rule. 

729.  Dual  capacity. 

730.  Duty  of  superintendence  personal. 

731.  Illustrations  of  rule. 

(See  Employees'  Compensation  Act,  2272,  2348.) 
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LIV.      WEST    VIRGINIA. 

732.  Common  law  governs. 

Different  department  rule. 

733.  Common  employment  defined. 

734.  Application  of  rules. 

LV.      WISCONSIN. 

735.  Statutory  provisions. 

(See  Workmen's  Compensation  Act,  2275,  2379.) 

While  engaged  in  line  of  his  duty. 

1907  statute  applicable  to  all  railroad  employees  ex- 
cepting those  working  in  shops  or  offices. 

Statute  does  not  apply  to  private  railroad. 

Statute  applies  to  contractors  engaged  in  straighten- 
ing road. 

What  law  governs. 

736.  Common  law  rule. 

Character  of  act  as  test. 

Repair  men  and  inspectors. 

Employees  charged  with  duty  of  instructing  and 
warning. 

Details  of  work. 

Servants  engaged  in  constructing  appliances  and  ad- 
justment. 

Employees  charged  with  duty  of  selecting  material. 

Common  service,  different  departments. 

Employees  may  occupy  dual  position. 

Superior  servants  and  managers. 

Illustrations.     Employees  held  fellow-servants. 

When  question  one  of  law. 

LVI.      WYOMING. 

737.  Common  law  rule. 


BOOK   III. 

DEFENSES. 
CHAPTER  I. 

ASSUMPTION  OF  RISE. 


I.  General  Considerations. 


See. 
353. 
354. 


Historical. 

Distinction  between  assumed 

risk       and       contributory 

negligence. 

Importance  of  distinguish- 
ing  between   defenses. 

355.  General  rule. 

356.  Classification. 

357.  Doctrine  as  based  on  contract. 

358.  Servants    to    whom    defense 

applies. 

Inexperienced  servants. 

Infants. 

Seamen. 

Convicts. 

359.  Statutes  as  precluding  defense. 

Statutes  merely  imposing 
duty  on  master. 

Violation  of  statute  by  serv- 
ant. 

360.  Promise  to  assume  risks. 

361.  Risks  arising  after  work  com- 

menced. 

362.  Risks   while  working  out  of 

hours. 

363.  Servant  working  outside  scope 

of  employment. 

364.  Assumption  of  risk  of  other 

negligence. 

II.  Oedinaht  Risks. 

365.  General  rules. 
2  M.  &  S.— 1 


Seo. 

366.  Doctrine  as  based  upon  con- 

tract. 

367.  What  are  ordinary  risks. 

As   distinguished  from   ex- 
traordinary risks. 
Statement  by  Illinois  court. 

368.  Presumption  of  knowledge. 

369.  Importance    of    rule    as    to 

ordinary  risks. 

370.  Appliances. 

Car  couplings. 

Damaged  cars. 

Engine  wheels. 

Hammer,  chips  flying  from. 

Hatch,  removing. 

Loaded  cars. 

Repairing  and  inspecting 
appliances  and  remedying 
defects. 

Simple  appliances  not  de- 
fective. 

Stamping  machine  not  de- 
fective. 

Tamping  stick  made  of  gas 
pipe. 

371.  Methods. 

Cars,  sudden  stopping  of. 

Coal  falling  from  tender. 

Discharging  freight  from 
steamboat. 

Elevators. 

Explosives. 

Locomotives,  coupling  to- 
gether. 
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Light,  absence  of. 
Nitro-glycerine,  hauling  of. 
Sparks    and    cinders    from 

engine. 
Unloading  machine. 
Discretion  of  servants  as  to 

manner  of  performance. 
Unloading  oars. 
Miscellaneous. 

372.  Premises  or  safe  place  to  work. 

Buildings     in     course     of 

construction. 
Buildings,  demolishing. 
Bridge,    construction   of. 
Cattle  guards. 
Deer  kept  in  enclosure. 
Floors,   slippery   condition. 
Gearing. 
Gravel  pits. 
Mines. 

Revolving  shafts. 
Switches. 

Temporary  dangers. 
Tracks. 
Snow  and  ice. 
Trenches. 
Unfinished  roads. 

III.      EXTKAORDINABT   RiSKS. 

A.  In  general. 

373.  Knowledge  as  the  important 

factor. 

374.  Statement   that  risks   arising 

from  master's  negligence 
not  assumed. 

375.  Right  to  rely  on  care  of  mas- 

ter. 

376.  Appreciation  of  "danger,"  in 

addition    to    defect,    by 

servant. 

Where  skill  and  judgment 

required. 

True  test  stated. 

Application  of  rule. 


Seo. 

377.  Knowledge  or  means  of  knowl- 

edge of  method   of  Inspec- 
tion. 

378.  Whether  knowledge  imputed 

to  servant. 

379.  Incompetency  of  fellow-serv- 

ants. 

Knowledge  as  to  incompe- 
tency. 

Whether  servant  required 
to  abandon  service  im- 
mediately. 

When  servant's  knowledge 
of  incompetency  deemed 
to  exist. 

General  reputation  among 
co-servants. 

Rule  applies  to  incompe- 
tency of  master  and  vice 
principal. 

Where  removal  threatened 
conditionally. 

380.  Insufficient  number  of  serv- 

ants. 

381.  Safeguards. 

Frogs  unblocked. 
Gearing  exposed. 
Absence  of  light. 
Absence  of  guards  on  ma- 
chines. 
Unguarded  set  screws. 

382.  Effect  of  necessity  for  haste, 

or   of   attention   being   di- 
verted. 

383.  Servants'  duty  to  observe  and 

report  defects. 

Servant  having   charge   of 

or  using  appliance. 
Report   of   defects   to   one 

having  authority. 
Application  of  rule. 
New  risk  arising. 
Loose  steps  on  electric  poles. 
Section    master    reporting 

defects  in  car. 
Statutory  provisions. 


Assumption  of  Risk. 
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384.  Knowledge  of  defect  and  of 

attempt  to  remedy. 

B.  Known  defects  and  dangers. 

385.  General  considerations. 

Employee  ha-ving  knowl- 
edge of  defects  in  appli- 
ances. 

Reasons  for  rule. 

386.  Forgetfulness  of  known  dan- 

ger. 

387.  Rule    as    to    knowledge    not 

universal. 

Missouri  rule. 

Illinois. 

Indiana. 

Kansas. 

Kentucky. 

North  Carolina, 

Nebraska. 

Pennsylvania. 

Texas. 

Utah. 

Virginia. 

Washington. 

Federal  courts. 

388.  Presumption  as  to  knowledge. 

389.  Application  of  rule  to  appli- 

ances. 

Machines  and  machinery. 

Cars  and  locomotives. 

Hand  cars. 

Elevators. 

Other  appliances. 

390.  Application       of       rule       to 

methods. 

Cars,  operation  of. 

Chip  flying  from  planer. 

Compound  to  prevent  belt 
from  slipping. 

Draining,  rolling,  etc.,  pulp 
in  paper  mill. 

Elevator,  operation  of. 

Fuel  used  on  vessel,  char- 
acter of. 

Hammering  steel. 


Sec. 

Locomotives,  coal  heaped 
upon  tender. 

Locomotive  moving  back- 
ward. 

Locomotive,  use  of  road 
for  switching. 

Loading  wagon. 

Machinery,  cleaning  while 
in  motion. 

Material,  kind  used. 

Material  falling  from  con- 
veyor. 

Mines,  system  of  operating. 

Moving  car  wheel  in  shop. 

Operating  street  cars  back- 
ward without  light. 

Operating  street  cars  with- 
out sand. 

Piling  curbstone. 

Piling  logs. 

Traius,  operating  in  con- 
voys. 

Trains,  operating  without 
conductor. 

Trains,  operating  special 
or  wild. 

Trains,  dividing  in  yard. 

Trains,  manner  of  operat- 
ing. 

Sulphuric  acid  tank,  use  of. 

391.  Illustrations     of    when    risk 

not  assumed. 

392.  Premises. 

Gearing,  location  of. 

Inclined  plane  without 
cleats. 

Lumber  piles. 

Lumber  railroad. 

Machinery. 

Magazines  containing  dy- 
namite. 

Mines. 

Passage  way  across  tracks. 

Planks  being  hoisted. 

Platforms. 

Quarry,  blasting  operation. 


936 


Masteb  and  Servant. 


8ec. 

Rtmning  board  in  mill. 

Runway. 

Saw,  location  of. 

Screen  in  mill  clogged. 

Shaft  in  mill,  danger  in 
stepping  over. 

Sliding  door,  absence  of 
weights. 

Stations  and  platforms,  ab- 
sence of  for  handling  bag- 
gage. 

Steps  or  stairs. 

Tracks,  rails. 

Tracks,  crevice  in. 

Tracks,  culvert. 

Tracks,   manner  ballasted. 

Tramway. 

Trap  door  in  mill. 

Trestle,  defective. 

Tunnel,  rock  in. 

Turn  table,  hole  in. 

Vats  and  the  like. 

Ware  house,  danger  of  beam 
falling. 

WeU. 

393.  Violations  of  rules. 

C.  Equal  knowledge. 

394.  General  rule. 

395.  Rule     repudiated     in     some 

states. 

396.  Defects  appearing  from  use. 

397.  Inexperienced    or    immature 

servant. 

398.  Illustrations  of  rule. 

399.  Kjiowledge  of  servant  superior 

to  that  of  master. 

D.  Obvious  risks. 

400.  General  rule. 

401.  What  are  obvious  risks. 

402.  Duty  of  servant  to  discover 

defects. 

Where   duty  of  inspection 

imposed   or   incident    to 

servant's  work. 


Sec. 

Presumption  that  master 
has  performed  his  duty 
will  not  excuse  want  of 
proper  care. 

Exercise  of  reasonable  care 
a  duty  imposed  on  master 
and  servant  alike. 

Doctrine  of  equal  means  of 
knowledge. 

Application  of  rule. 

403.  Obvious    risk    need    not    be 

known. 

404.  Effect  of  haste. 

405.  Rule  applies  to  risks  both  at 

time  of  entry  into  service 
and  subsequent. 

406.  Assumption  of  risk  for  fellow- 

servant. 

407.  Servant   presumed    to    know 

and    comprehend    obvious 
dangers. 

408.  When  question  for  jury. 

409.  Application  of  rule  to  appli- 

ances. 

Anchorage  in  building. 

Automatic  appliance,  de- 
fect in. 

Belt  fastening,  character  of. 

Bolt,  absence  of. 

Brick  machine,  opening  in. 

Buggy  used  in  iron  mill. 

Cars. 

Cars — bumpers. 

Cars — couplings. 

Cars — ^running  board  de- 
fective. 

Carriage  in  charcoal  factory. 

Chain,  defect  in  from  over- 
heating. 

Chisel  for  cutting  iron,  soft. 

Compound  pry,  liability  to 
sUp. 

Crank  left  on  revolving 
shaft. 

Derrick. 

Elevators. 


Assumption  op  Eisk. 
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Sec. 

GrindstoneB,    metliod   of 
trimining. 

Hand  cars. 

Hooks. 

Lantern. 

Locomotives. 

MacHnes. 

New  and  strange  appliance. 

Plank,  worn. 

Rope  or  cable  securing  der- 
rick, rusty. 

Saw,  location  of. 

Scaffold,  defective. 

Seat,  liability  to  tip. 

Shaft  in  motion. 

Sprocket  cbain,  projecting 
nail. 

Steam  hammer;  effect  of 
its  use  upon  surrounding 
objects. 

Switch  lever. 

Traveling  crane,  defect  in. 

Water  tank,  defect  in  appli- 
ance holding  spout. 

Winch  without  covering. 
410.  Illustrations    of  rule    as    to 

methods. 

Belts. 

Blowing  red  hot  dust  from 
furnace. 

Cars. 

Cutting  steel  beams. 

Explosions. 

Elevator,    operation    of. 

Fire  escape,  means  adopted 
for. 

Gates  and  flagman,  absence 
at  crossing. 

Hoisting  coal  from  vessel. 

Locomotive  moving  in  yard. 

Lowering  heavy  boiler. 

Moving  derrick. 

Moving  heavy  stone. 

Placing  belt  on  shaft. 

Telegraph  poles,  setting. 

Unloading  stone. 

Use  of  steel  rod  in  blasting. 


Sec. 

411.  Illustration  as  to  premises. 

Apron  between  engine  and 

tender,  icy  condition. 
Barge  overturning. 
Box  near  place  of  work. 
Bridges. 
Low  Bridges. 
Buildings. 

Car  elevated  on  jacks. 
Cattle   chute   over   tracks. 
Coal  chute  apron,  defect  in. 
Cover  of  catch  basin. 
Crane,  moving. 
Cupola  of  furnace  insecure. 
Dock,  unsafe  condition. 
Drive    way;    over-hanging 

board. 
Electrical  appliances. 
Elevator  shaft,  protruding 

girder. 
Fire  box  door  blowing  open. 
Lamp,  location  of  in  mill. 
Light,  absence  of. 
Lumber  pile,  danger  from. 
Mills. 
Mines. 
Pits. 

Fissure  at  side  of  shaft. 
Trench. 
Platforms. 

Quarry,  rock  falling. 
Rocky  cliff,  blasting. 
Scaffolds. 
Shelf  in  store. 
Steps  on  dock. 
Stone  falling. 

Street,  unsafe  condition  of. 
Switch. 
Tracks. 

Fencing  tracks. 
Hole  in  track. 
Obstructions    on    or    near 

track. 
Accumulation  of  snow  and 

ice. 
Worn   rail. 
Furnishing  material. 
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Trestles. 

Cutting  down  trees. 

Trenches. 

Trenches  or  holes  in  floor 

of  buildings. 
Trestle,    demolishing. 
Tunnels. 

412.  Structures  near  track. 

Doctrine  of  Michigan  and 
other  courts. 

Objects  which  instantly 
convince  of  danger. 

Whether  structure  so  locat- 
ed as  to  be  unnecessarily 
dangerous. 

General  rule  as  to  obvious 
risks  generally  applied. 

Knowledge  of  location  of 
structures  generally. 

General  custom  of  roads. 

When  a  question  for  the 
court. 

Doctrine  of  assumed  risk 
not  applied  by  Alabama 
court. 

Indiana  court  applied  doc- 
trine of  contributory  neg- 
ligence. 

Application  of  rule  to  par- 
ticular structures  near 
track. 

413.  Overstraining  to  lift  object. 

E.  Performance     of     act    under 

direction  of  master. 

414.  General  rule. 

Seamen. 

415.  Fear  of  discharge. 

F.  Reliance    upon    assurance    of 

master. 

416.  Effect  of. 

417.  Where   master   presumed    to 

have    superior    knowledge. 

418.  Assurance    that    danger    has 

been  removed. 


Seo. 

419.  Employer      misleading     em- 

ployee as  to  conditions  of 
safety. 

420.  Application  of  rules. 

G.    Promise   to   remove    dangers. 

421.  Effect  of. 

422.  Promise  to  remove  incompe- 

tent servant. 

423.  Promise  to  furnish  sufflcient 

servants. 

424.  Where  defect  caused  by  serv- 

ant's carelessness. 

425.  Promise  to  a  foreman. 

426.  Ordinarily    question    of    as- 

sumed risk  one  of  fact. 

427.  Question  of  exercise  of  proper 

care    by    servant    still    re- 
mains. 

428.  Exceptions  to  rule. 

Promise  where  appliance 
not  defective. 

Promise  not  made  with 
respect  to  increased  haz- 
ards. 

Complaint  not  made  on 
account  of  danger  to  serv- 
ant. 

Complaint  made  to  facili- 
tate    master's     business. 

Where  accident  would  not 
have  been  prevented. 

Where  a  safe  and  a  danger- 
ous way,  and  servant 
chooses  latter. 

429.  Rule  with  respect  to  simple 

appliances. 

Promise  to  repair  hanging 
door. 

Promise  to  furnish  lantern. 

Promise  to  furnish  skid  to 
slide  heavy  box. 

Exception  as  to  simple 
appliances  not  recog- 
nized by  some  courts. 
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430. 


431. 


432. 


Exception  not  applied  to 
slippery  condition  of  floor. 

Stort  handled  ax. 

Oil  can. 

Rotary  saw  operated  by 
steam  not  a  common  im- 
plement. 

Exception  not  applied  to  a 
delivery  wagon. 

Exception  not  applied  to  a 
hammer. 

Exception  not  applied  to  an 
ordinary  jack. 
Promise   to   one   other   than 

injured  servant. 
Necessity  for  and  sufficiency 

of  promise. 

Implied  promise. 

Definiteness  and  certainty. 
Must  have  been  inducement 

to  continue  employment. 


Sec. 

Direct  threat  to  quit  work 
not  essential. 

433.  Presimiption  that  repairs  have 

been  made. 

434.  Right  of  employee  to  testify 

as    to    what    his    conduct 
would  have  been. 

435.  By  whom  promise  made. 

Belief  of  injured  servant  as 
to  authority. 

436.  When  promise  begins  to  be 

effective. 

437.  Reasonable  time  to  remedy. 

Question  for  jury. 

438.  Reassumption    of    risk    after 

expiration  of  time. 
Where     defect    not     suffi- 
ciently remedied. 

439.  Promise  as  ineffectual  where 

danger   great    and    immi- 
nent. 

440.  Burden  of  proof. 


I.  Genebal  Considerations. 

§  353.  Historical. 

The  defense  of  assumption  of  risk  as  recognized  wag 
first  declared  in  this  country  as  a  principle  involved  in  the 
application  of  the  law  of  master  and  servant,  by  the 
Massachusetts  court  in  1842.  ^ 

It  was  thus  declared  that  by  virtue  of  an  implied  condi- 
tion in  the  contract  of  service,  the  servant  took  upon  him- 
self the  risks  attending  the  performance  of  the  service 
which  he  had  engaged  to  perform,  including  injuries  which 
might  befaU  him  from  the  negligence  of  his  co-servants. 
This  was  followed  by  Hayden  v.  Smithville  Mfg.  Co.,  29 
Conn.  548,  where  it  was  determined  in  substance  that  a 
servant  having  knowledge  of  the  circumstances  attending 
the  particular  employment  in  entering  upon  it,  assumed 
the  risk  of  injury  that  might  befall  him  while  in  the 


1.  FarweU  v.  Boston  &  Wor- 
cester R.  Co.,  4  Mete.  49,  38  Am. 
Deo.  339. 
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service,  from  the  condition  by  him  known  to  exist.  From 
the  reasoning  and  decisions  of  the  courts  in  those  cases, 
has  developed,  to  a  very  large  extent,  the  doctrine  estab- 
hshed  in  the  different  states. 

§  354.  Distinction  between  assumed  risk  and  contribu- 
tory negligence. 

Courts  quite  often  confuse  the  questions  of  contribu- 
tory negligence  and  assumed  risk,  in  faihng  to  recognize 
the  distinction  between  the  two  which  actually  exists- 
It  is  true  that  the  same  defect  resulting  in  injury  to  a 
servant  may  be  a  risk  assumed,  and  the  employee  charge- 
able with  contributory  neghgence  in  connection  with  it; 
yet  it  is  also  true  that  an  employee  may  be  entirely  free 
from  neghgence  and  at  the  same  time  chargeable  with  an 
assumption  of  the  risk.  Courts  quite  generally  recognize 
this  distinction  though  the  reason  by  which  the  result  is 
reached  may  be  somewhat  different.  The  doctrine  of 
volenti  non  fit  injuria  stands  outside  the  defense  of  contrib- 
utory neghgence  and  is  in  no  way  limited  by  it.  In  indi- 
vidual instances,  the  two  ideas  sometimes  seem  to  cover 
the  same  ground,  but  carelessness  is  not  the  same  thing  as 
inteUigent  choice,  and  the  maxim  often  apphes  where 
there  has  been  no  carelessness  at  aU.'' 

Assumption  of  risk  and  contributory  neghgence  are 
distinct  defenses. ' 

Contributory  neghgence  is  a  breach  of  a  legal  duty  while 

2.  Thomas  v.  Quartennaine,  been  guilty  of  contributory  negli- 
18  Q.  B.  Div.  685-697.  gence,  it  must  be  confessed  tbat  it  is 

3.  St.  Louis  Cordage  Co.  v.  a  principle  of  no  great  importance. 
Miller,  126  Fed.  495,  61  C.  C.  A.  While  it  must  be  conceded  that  the 
477,  63  L.  R.  A.  551;  Ball  v.  Gus-  principle  of  assumed  risk  does  some- 
senhoven,  29  Mont.  321,  74  Pac.  times  ftirnish  an  additional  ground 
871;  Bradburn  v.  Wabash  R.  Co.,  for  declaring  the  employer  free 
134  Mich.  575,  96  N.  W.  929.  "If  from  liability  in  oases  where  he  is 
the  principle  of  assumed  risk — as  free  from  negligence  and  in  cases 
many  seem  to  suppose — has  appU-  where  the  employee  is  guilty  of 
cation  only  to  cases  in  which  the  contributory  negligence,  that  prin- 
employer  would  be  held  free  from  ciple  is  nevertheless  a  distinct  prin- 
liability  either  on  the  ground  that  ciple,  and  may  be  applied  in  cases 
he  has  not  been  negligent  or  on  the  in  which  the  employer  is  negligent 
ground    that    the    employee    has  and  the  employee  free  from  con- 
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asstimption  of  risk  is  not  a  duty  but  purely  voluntary  on 
the  part  of  the  servant.'* 

The  one  is  a  question  of  conduct  while  the  other  is  a 
question  of  contract.^ 

Thus  one  may  assume  the  risk  and  not  be  guilty  of 
contributory  negligence,  as  where  he  takes  the  risk  but  uses 
due  care  to  avoid  injurious  consequences." 

Assumption  of  risk  and  contributory  negligence  approx- 
imate where  danger  is  so  obvious  and  imminent  that  no 
ordinarily  prudent  man  wotdd  assume  the  risk  of  injury 
therefrom,  but  where  the  danger,  although  present  and 
appreciated,  is  one  which  many  men  are  in  the  habit  of 
assuming,  and  which  prudent  men  who  must  earn  a  living 
are  willing  to  assume  for  extra  compensation,'  "one  who 
assumes  this  risk  cannot  be  said  to  be  guilty  of  con- 
tributing negligence  if,  having  in  view  the  risk  of  danger 
assumed,  lie  uses  care  commensurate  with  the  risk  to 
avoid  injurious  consequenses." 

These  distinctions  have  been  noted  and  commented  on 
in  Arkansas,*  Ilhnois,*  Iowa,!"  Indiana.^^  Kansas,i^  Ken- 
tucky, ^^  Maine,  1*  Massachusetts,"  Michigan, ^^  Minne- 
sota," Missouri,^*  Montana,"  New  Jersey,^"  New  York," 
Ohio,""  Pennsylvania, 2 3  South  Carolina, ^^  Texas, "^  Ver- 
mont,"* and  Wisconsin.  "'^ 

tributory  negligence.    The  fact  that  assumed  a  risk  which  it  was  not 

the  principle   of   assumed  risk  is  negligent    to    assume,    and    these 

sometimes  applicable  in  cases  where  must  be  disposed  of,  not  on  the 

the  employer  is  free  from  negligence  ground  of  contributory  negligence, 

and  sometimes  where  the  employee  but  on  the  ground  of  assumed  risk." 

is    guilty    of    contributory    negli-  Bradburn  v.  Wabash  R,  Co.,  134 

gence  only  proves  that  the  three  Mich.  575,  578. 

principles — negligence,       eontribu-  4.     Dempsey  v.  Sawyer,  95  Me. 

tory   negligence,      and      assumed  295,  49  Atl.  1035. 

risk — are    consistent.      It    by    no  5.     D.   H.   Davis   Coal   Co.   v. 

means  proves  their  identity.     .     .  Polland,   158  Ind.  607,  62  N.  E. 

Cases,    of    course,    often   arise   in  492,  92  Am.  St.  Rep.  319. 

which  the  employee  has  assumed  a  6.     Narramore  v.  Cleveland,  C, 

risk  which  an  ordinarily  prudent  C.  &  St.  L.  R.  Co.,  96  Fed.  298,  37 

person  would  not  assume,  and  these,  C.  C.  A.  449,  48  L.  R.  A.  68. 

of  course,  may  be  disposed  of  on  7.    Narramore  v.  Cleveland,  C, 

the  double  ground  of  assumed  risk  C.  &  St.  L.  R.  Co.,  supra;  Chicago 

and  contributory  negligenc  .  Cases  Great  Western  R.  Co.  v.  Crotty, 

also  arise  where  the  employee  has 
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141  Fed.  913,  73  C.  C.  A.   147, 
4  L.  R.  A.  (N.  S.)  832. 

8.  Where  the  question  was  as 
to  the  assumption  of  the  risk  by  an 
employee  from  unblocked  frogs,  it 
was  said:  We  think  confusion  has 
crept  into  cases  like  this  from  the 
effort  to  determine  them  by  the 
rules  of  contributory  negligence. 
We  do  not  think  they  necessarily 
furnish  the  correct  criterion  for 
determination,  but  that  the  con- 
tract of  employment  is  a  necessary 
element  of  consideration.  The 
employee  agrees  to  assume  all  risks 
ordinarily  incident  to  his  employ- 
ment. If  he  is  of  mature  years  and 
knows  what  instrumentalities  are 
to  be  used  by  him,  he  contracts 
that  he  wiU  assume  the  risk  inci- 
dent to  that  class  of  instrumen- 
tality, as  well  as  any  other  risk 
incident  to  the  business;  and  if 
the  master  use  proper  care  in  pro- 
viding the  kind  contemplated,  the 
employee  cannot  complain,  though 
some  other  kind  would  have  been 
less  dangerous;  his  contract  hushes 
his  complaint  regardless  of  his 
negligence.  As  the  deceased  took 
employment  contemplating  the  use 
of  unblocked  frogs  no  instructions 
should  have  been  given  him  as  to 
negligence  predicated  upon  that 
fact.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Davis,  54  Ark.  389,  15  S.  W.  895, 
26  Am.  St.  Rep.  48.  See  also  John- 
son V.  Mammouth  Vein  Coal  Co., 
88  Ark.  243,  114  S.  W.  72,  19  L.  R. 
A.  646,  n.  s. 

9.  While  the  issue  of  contribu- 
tory negUgenee  and  assumption  of 
risks  may  both  arise  under  the 
facts  of  a  case,  they  are  distinct 
issues;  since  while  one  suing  for 
personal  injuries  must  show  the 
exercise  of  ordinary  care,  yet  if  he 
assumed  the  risk  he  cannot  recover 


though  without  negligence.  Knox 
V.  American  Rolling  MiU,  236 
111.  437,  86  N.  E.  90,  127  Am.  St. 
Rep.  291.  Where  an  instruction 
did  not  eliminate  assumption  of 
risk  from  knowledge  of  danger,  in- 
troducing the  test  of  contributory 
negligence  in  such  instruction  was 
error.  Contributory  negligence  and 
assumption  of  risk  are  entirely  dif- 
ferent things  in  the  law.  Although 
the  two  questions  may  both  arise 
under  the  facts  of  a  case,  yet  they 
are  separate  and  distinct.  Chicago 
&.  E.  I.  R.  Co.  V.  Heerey,  203  lU. 
492,  68  N.  E.  74.  The  doctrine  of 
assumed  risk  does  not  rest  upon  the 
ground  of  contributory  negligence, 
but  upon  the  contract  of  employ- 
ment. Lake  Erie  &  W.  R.  Co.  v. 
Wilson,  189  111.  89,  59  N.  E.  573. 
Where  an  instruction  ignored  the 
question  of  assumed  risk,  in  stating 
generally  the  law  upon  the  subject 
of  the  master's  liability,  it  was  held 
error.  Illinois  Cent.  R.  Co.  v. 
Smith,  208  lU.  608,  70  N.  E.  628. 
10.  Assumption  of  risk  is  a 
term  of  the  contract  of  employment 
by  which  the  servant  agrees  that 
dangers  of  injury  obviously  incident 
to  the  discharge  of  the  servant's 
duty  shall  be  at  the  servant's  risk. 
In  such  cases  the  aequiesoencea 
of  the  servant  in  the  conduct  of  the 
master  does  not  defeat  a  right  of 
action  on  the  ground  that  the  serv- 
ant causes  or  contributes  to  cause 
the  injury  to  himself,  but  the  cor- 
rect statement  is  that  no  right  of 
action  arises  in  favor  of  the  servant 
at  all,  for  under  the  terms  of  the 
employment  the  master  violates 
no  legal  duty  to  the  servant  in 
failing  to  protect  him  from  dangers, 
the  risk  of  which  he  agreed  ex- 
pressly to  assume.  Narramore  v. 
Raiboad  Co.,  37  C.  C.  A.  499,  96 


§354 


Assumption  op  Eisk. 


943 


Fed.  298,  48  L.  R.  A.  68;  Martin  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  118  la. 
148,  91  N.  W.  1034,  96  Am.  St.  Rep. 
371,  59  L.  R.  A.  698.  The  distinc- 
tion between  assumed  risk  and  con- 
tributory negligence  is  stated.  In 
the  former,  the  doctrine  is  that  one 
who,  with  full  knowledge  of  the 
danger  or  the  means  of  danger, 
knowledge  which  he  should  have 
exercised,  voluntarily  remains  in  the 
employ  of  his  master,  disables 
himself  from  recovering  damages 
under  the  maxim  volenti  non  fit 
injuria.  In  the  latter  recovery  is 
denied  because  the  plaintiff  is 
wanting  in  that  degree  of  care 
which  under  the  circumstances  he 
ought  to  have  used,  which  want  of 
care  contributed  to  bring  about  the 
accident.  Gorman  v.  Des  Moines 
Brick  Mfg.  Co.,  99  la.  257.  Con- 
tributory negligence  by  a  servant 
is  a  matter  of  conduct  and  is  not 
based  upon  an  express  or  implied 
contract  like  the  doctrine  of  as- 
sumed risk.  In  this  case  it  seems 
to  have  been  held  that  in  view  of 
the  promise  to  repair,  the  question 
of  assumed  risk  was  for  the  jury, 
but  as  matter  of  law,  it  was  held 
that  where  injured  by  the  same 
defect  he  was  guilty  of  contributory 
negligence.  Miller  v.  White  Bronz 
Min.  Co.,  141  la.  701,  118  N.  W. 
518.  Where  the  court  instructed 
the  jury,  in  substance,  in  a  case 
where  an  engineer  was  injured, 
that  he  did  not  waive  the  defect  by 
remaining  in  the  company's  em- 
ployment without  objection  after 
knowledge  of  the  defect,  if  in  so 
doing  he  acted  as  an  ordinarily 
prudent  man  would  have  done 
under  the  circumstances,  it  was 
held  error,  as  it  is  immaterial  in 
such  a  case  what  ordinarily  pru- 
dent men  would  have  done.    Wor- 


den  V.  Humeston  &  S.  R.  Co.,  72 
Iowa,  201,  33  N.  W.  629.  Where  one 
of  the  defenses  to  an  action  is  that 
of  assumed  risk,  the  court  cannot 
ignore  it,  although  contributory 
negligence  also  pleaded  as  a  defense 
is  embraced  in  the  instructions. 
Quinn  v.  Chicago,  R.  I.  &  Pac. 
R.  Co.,  108  la.  710. 

11.  The  principles  that  underlie 
the  doctrine  of  assumption  of  risk 
and  contributory  negligence  are  not 
the  same.  An  allegation,  therefore, 
that  plaintiff  was  free  from  fault, 
does  not  supply  averments  showing 
that  the  risk  was  not  voluntarily 
assumed.  It  may  be  true  that  an 
employee  exercises  the  utmost  care, 
and  yet  be  true  that  the  risk 
assumed  was  an  incident  of  the 
service  in  which  he  was  engaged. 
LouisviUe,  N.  A.  &  C.  R.  Co.  v. 
Corps,  124  Ind.  427,  24  N.  E.  1046; 
Rogers  et  al.  v.  Leydon,  127  Ind. 
50,  26  N.  E.  210;  Louisville  &  N.  R. 
Co.  V.  Orr,  84  Ind.  50.  The  Indiana 
court  places  the  doctrine  of  assump- 
tion of  risk  upon  the  contract;  that 
the  ordinary  hazards  are  thus  im- 
plied, and  therefore  that  an  action 
brought  by  a  servant  to  recover  for 
injuries  is  not  one  sounding  in 
tort,  but  must  be  determined  from 
the  contract.  Ohio  &  Miss.  R.  Co. 
V.  Hammersly,  28  Ind.  371. 

12.  The  doctrine  of  "assump- 
tion of  risk"  rests  for  its  support 
upon  an  agreement  of  the  employee 
with  his  employer,  express  or  im- 
plied, from  the  circumstances  of  his 
employment,  that  his  employer 
shall  not  be  liable  to  him  in  damages 
for  an  injury  incident  to  the  service 
he  is  employed  to  perform,  resulting 
from  a  known  or  obvious  danger 
arising  in  the  performance  of  the 
service.     Atchison,  T.  &  S.  F.  R. 
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Co.  V.  Bancord,  66  Kan.  81,  72 
Pao.  253. 

13.  Where  the  question  of  the 
burden  of  proof  in  cases  of  assumed 
risk  was  under  discussion,  it  was 
said:  The  question  of  knowledge  is 
distinct  from  that  of  contributory 
negligence.  The  general  rule  un- 
doubtedly is  that  the  plaintiff  need 
not  aver  and  prove  that  he  was 
not  guilty  of  contributory  negli- 
gence. In  a  case  like  the  present, 
however,  the  rule  is  different,  for 
the  reason  that  he  must  prove,  and 
therefore  must  aver,  that  the 
injury  complained  of  did  not  result 
from  the  ordinary  hazards  of  the 
business  which  he  is  presumed  to 
have  voluntarily  assumed.  Bogen- 
Bchutz  V.  Smith,  84  Ky.  330, 1  S.  W. 
578. 

14.  Assuming  the  risks  of  the 
employment  is  one  thing  and  quite 
essentially  different  from  incurring 
an  injury  through  contributory  neg- 
Kgenee.  Generally  it  is  sufficient  in 
actions  for  the  recovery  of  damages 
to  give  instructions  as  to  the  effect 
of  contributory  negligence  on  the 
part  of  the  plaintiff,  but  when  the 
question  arises  as  to  the  effect  of 
knowledge,  and  the  assumption 
of  risks  on  the  part  of  the 
plaintiff,  something  more  is  re- 
quired. When  it  appears  that 
a  plaintiff  has  knowingly  and  vol- 
untarily assumed  the  risk  of  an 
accident,  the  jury  should  be  in- 
structed that  he  cannot  recover, 
and  should  not  be  permitted  to  con- 
sider the  conduct  of  the  defendant 
by  itself  and  find  that  it  was  negli- 
gent, and  then  consider  the  plain- 
tiff's conduct  by  itself  and  find 
that  it  was  reasonably  careful. 
Mundle  v.  Hill  Mfg.  Co.,  86  Me. 
400;  Fitzgerald  v.  Conn.  Riv. 
Paper  Co.,  165  Mass.  155,  29  N.  E. 


464,  31  Am.  St.  Rep.  537;  Conley 
V.  American  Express  Co.,  87  Me. 
352,  32  At.  965.  Assum  tion  of 
risk  of  an  employment  by  a  laborer 
will  bar  recovery  independently  of 
the  principle  of  contributory  negli- 
gence. Cunningham  v.  Bath  Iron 
Works,  92  Me.  501,  43  At.  106. 

15.  The  principle  that  one  may 
be  debarred  from  a  recovery  when 
he  voluntarily  assumes  a  risk,  is 
not  identical  with  the  principle  on 
which  the  doctrine  of  contributory 
negligence  rests,  and  in  proper 
cases  this  ought  to  be  explained  to 
the  jury.  One  may,  with  his  eyes 
open,  undertake  to  do  a  thing  which 
he  knows  is  attended  with  more  or 
less  peril,  and  he  may,  both  in 
entering  upon  the  undertaking  and 
in  carrjdng  it  out,  use  all  the  care 
he  is  capable  of.  But  whether  or 
not  he  assumes  the  risk  may  de- 
pend upon  other  circumstances. 
Miner  v.  Coim.  Riv.  R.  Co.,  153 
Mass.  398,  26  N.  E.  994.  Where  a 
young  boy  was  injured  in  a  mill, 
and  the  question  was  presented  as 
to  his  capacity  to  appreciate  the 
dangers,  it  was  said:  The  ques- 
tion on  this  branch  of  the  case  is  not 
of  due  care  on  the  part  of  the 
plaintiff,  but  whether  the  cause  of 
the  injury  was  one  of  which  he 
knowingly  assumed  the  risk,  or  one 
of  which,  by  reason  of  his  incapacity 
to  understand  and  appreciate  its 
dangerous  character,  or  the  neglect 
of  the  defendants  to  take  due  pre- 
cautions to  effectually  inform  him 
thereof,  the  defendants  were  bound 
to  indemnify  him  against  the  con- 
sequences. Coombs  V.  New  Bed- 
ford Cordage  Co.,  102  Mass.  572, 
3  Am.  Rep.  506. 

16.  Assumption  of  risk  may  be 
a  defense  where  there  is  no  con- 
tributory negligence.    The  doctrine 
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of  assumption  of  risk  rests  upon 
contract.  Swick  v.  Aetna  Portland 
Cement  Co.,  147  Mich.  454,  111 
N.  W.  110.  Assumption  of  risk  is 
entirely  independent  of  the  question 
of  negUgenee  and  contributory  neg- 
ligence. It  arises  from  the  contract 
of  employment.  Bradburn  v. 
Wabash  RaUroad  Co.,  134  Mich. 
575,  96  N.  W.  929. 

17.  Assumed  risk  and  contribu- 
tory negligence  are  separate  de- 
fenses. Both  are  peculiar  to  an 
action  in  tort  and  are  usually 
implied  from  conduct.  The  former 
rests  upon  acquiescence  with  knowl- 
edge of  danger  and  appreciation 
of  the  risks  and  does  not  involve 
the  aggravation  or  creation  of  the 
peril  by  misconduct.  Contributory 
negligence  rests  upon  a  breach  of 
duty  to  take  care,  displaces  a 
prima  facie  liability  of  the  master, 
adds  a  new  danger  to  the  situation 
not  necessarily  incident  to  the 
work,  and  is  imposed  by  law. 
Rase  V.  Minnesota,  St.  P.  &  S.  S. 
M.  R.  Co.,  107  Minn.  260,  120  N. 
W.  360. 

18.  It  was  said  that  knowledge 
of  the  unsafe  condition  of  the  track 
by  an  employee  would  not  defeat  a 
recovery,  if  it  was  not  so  dangerous 
as  to  threaten  immediate  injury,  or 
if  such  employee  might  have  reason- 
ably supposed  that  he  could  safely 
work  on  it  by  the  use  of  care  and 
caution.  Soeder  v.  St.  L.,  M.  &  S. 
R.  Co.,  100  Mo.  673,  18  Am.  St. 
Rep.  724.  The  same  was  said  with 
reference  to  an  employee  as  to  the 
use  of  a  foot-board  upon  a  switching 
engine  which  was  constructed  in 
such  a  manner  as  to  slightly  slant 
to  the  front.  O'MelHa  v.  Kansas 
City,  St.  J.,  C,  B.  R.  Co.,  115  Mo. 
205,  21  S.  W.  503.    Also  to  an  em- 


ployee who  had  knowledge  that 
frogs  in  the  track  were  not  blocked. 
Huhn  V.  Missouri  Pac.  R.  Co.,  92 
Mo.  440,  4  S.  W.  927;  Hamilton  v. 
Rich  Hill  Min.  Co.,  108  Mo.  364, 
18  S.  W.  977.  The  history  of  the 
rule  was  reviewed  later.  The  court 
refused  to  apply  it  where  an  em- 
ployee was  killed  while  boarding 
up  a  shaft  in  a  mine,  who  pre- 
sumedly lost  his  balance  while 
standing  on  a  narrow  gutter.  It 
was  said  that  the  danger  was  obvi- 
ous and  continuous  and  that  he 
assumed  the  risk.  Fugler  v.  Bothe, 
117  Mo.  475,  22  S.  W.  1113.  See 
also  infra  as  to  Missouri  rule. 

19.  The  defense  of  contributory 
negligence  and  assumption  of  risk 
do  not  rest  upon  the  same  princi- 
ples and  the  existence  of  one  neces- 
sarily excludes  the  existence  of  the 
other.  The  defense  of  assumption 
of  risk  being  maintained,  questions 
of  contributory  negligence  do  not 
arise.  Ball  v.  Gussenhoven,  29 
Mont.  321,  72  Pac.  871. 

20.  An  employee  was  called 
upon  to  ascend  one  of  the  poles  of 
the  company  for  the  purpose  of 
trimming  a  lamp  at  its  top.  One  of 
the  steps  used  for  climbing  the  pole 
was  broken  off.  He  saw  the  defect 
before  he  attempted  to  ascend  the 
pole.  He  ascended  the  pole  safely, 
but  in  descending  his  foot  slipped 
when  he  reached  the  bottom  step, 
causing  him  to  fall,  by  reason  of 
which  his  leg  was  injured.  The 
jury  were  directed  to  inquire 
whether  the  danger  arising  from  the 
absence  of  the  step  on  the  pole  was 
of  such  imminent  character  that  a 
person  of  ordinary  prudence,  having 
regard  for  his  own  safety,  would 
have  declined  to  use  it.  If  so,  the 
jury  were  told  that  the  plaintiff 
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could  not  recover;  but  if  it  were 
otherwise,  if  the  peril  was  not  so 
imminent  and  threatening  but  that 
he  might  go  up  with  safety  to  light 
and  trim  the  lamp  and  get  back  by 
the  exercise  of  extra  care,  then,  if 
he  was  injured  in  the  exercise  of 
such  extra  care,  he  could  recover. 
This  was  held  error.  It  was  said: 
The  danger  was  open  and  obvious, 
and  the  plaintiff  could  have  been 
in  no  doubt  as  to  the  extent  of  the 
risk  he  assumed.  If  the  servant 
knew  of  the  defect,  and  it  is  of  such 
a  nature  that  a  prudent  person  will 
not  abandon  the  service  on  account 
of  it,  then  no  negligence  can  be 
charged  to  the  master  for  permit- 
ting the  defect  to  continue.  If  the 
plaintiff  was  justified  in  concluding 
that  he  could  ascend  the  pole,  and 
retiu-n  with  safety  by  using  extra 
care,  the  defendant  had  the  right 
to  draw  the  same  conclusion,  and 
in  that  event  the  defendant  was 
in  no  fault.  If  the  peril  was  of  such 
imminent  character  that  it  was 
imprudent  on  the  part  of  the  plain- 
tiff to  attempt  to  ascend  the  pole, 
then  under  the  rule  laid  down  by 
the  trial  judge  the  verdict  was 
wrong.  If  the  plaintiff  acted  as  a 
prudent  maa  in  undertaking  to 
ascend  the  pole,  the  injury  must  be 
ascribed  to  mere  accident — the 
casual  slipping  of  the  foot.  In 
that  case  neither  he  nor  his  em- 
ployer is  to  be  held  guilty  of  a  want 
of  care.  The  servant  and  the 
master  had  equal  means  of  forming 
a  correct  judgment.  Therefore 
whatever  want  of  prudence  in  tak- 
ing the  risk  is  chargeable  to  the  one 
must  be  imputed  to  the  other.  The 
attempt  to  ingraft  this  exception 
upon  the  general  rule  introduced 


the  element  of  the  absence  or  pres- 
ence of  due  prudence  on  the  part  of 
the  servant  into  this  discussion, 
which  is  a  circumstance  wholly  for- 
eign to  it.  The  immunity  of  the 
master  rests  upon  the  contract  of 
hiring,  and  not  upon  the  absence 
or  presence  of  negligence  in  either 
party.  The  master  says  to  the 
servant:  "You  understand  fuUy 
the  nature  o,f  the  emplojmient  and 
the  danger  attending  it,  will  you 
enter  it?"  The  servant  says:  "I 
accept  it,"  and  the  law  implies  that 
he  accepts  it  with  aU  the  risk  inci- 
dent to  it,  without  regard  to  the 
magnitude  of  the  danger.  Foley  v. 
Jersey  City  E.  L.  Co.,  54  N.  J.  L. 
411,  24  At.  487. 

21.  The  doctrine  rests  upon 
implied  contract  and  is  distinct 
in  principle  from  the  doctrine  of 
contributory  negligence;  contribu- 
tory negligence  prevents  a  recovery 
because  the  plaintiff  of  his  own 
volition  intervenes  between  the 
negligence  of  the  defendant  and  the 
injury  received,  so  that  the  former 
is  not  the  sole  cause  of  the  latter, 
the  doctrine  resting  not  upon  con- 
tract, but  on  the  inherent  nature 
of  negligence.  Intervention,  in  or- 
der to  break  the  casual  connection 
between  the  negligent  act  and  the 
injury,  must  come  in  between  them ; 
the  assumption  of  the  risk  does  not 
come  in  between  them,  but  is  in 
advance  of  both.  Dowd  v.  New 
York,  Ontario  &  Western  R.  Co., 
170  N.  Y.  459,  63  N.  E.  541.  The 
rule  of  the  assumption  of  obvious 
risks  does  not  reet  whoUy  upon  an 
implied  agreement  of  the  employee, 
but  on  an  independent  act  of 
waiver,  evidenced  by  his  continuing 
in    the    employment    with    a   full 
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knowledge  of  the  facts.  Drake  v. 
Auburn  City  R.  Co.,  173  N.  Y. 
466,  66  N.  E.  121. 

22.  Acquiescence  with  knowl- 
edge is  not  synonymous  with  con- 
tributory negligence.  One  having 
f uU  knowledge  of  defects  in  machin- 
ery with  which  he  is  employed,  may 
use  the  utmost  care  to  avert  the 
dangers  which  they  threaten.  Hesse 
V.  Columbus  S.  &  H.  R.  Co.,  58 
Ohio  St.  167,  60  N.  E.  354. 

23.  It  was  said:  "We  cannot 
agree  that  the  risk  to  which  an 
employer  subjects  his  employees 
suffices  to  impose  a  liability  on  the 
former  as  being  extraordinary  in 
character,  merely  because  the  in- 
jury in  a  particular  case  might 
possibly  have  been  prevented  by 
some  different  device;  nor  can  we 
assent  to  the  idea  that  it  requires  a 
combination  of  ordinary  risk  on  the 
part  of  the  employer  and  want  of 
ordinary  care  on  the  part  of  the 
employee  to  relieve  the  employer 
from  liability.  If  the  risk  is  an 
ordinary  one  the  employer  is  not 
liable,  even  if  the  employee  did 
use  ordinary  care.  In  all  such 
cases  the  risk  of  injury  is  one  of  the 
hazards  which  the  employee  as- 
sumes when  he  engages  in  the 
service,  to  which  it  is  incident. 
This  has  always  been  the  law." 
Northern  Central  R.  Co.  v.  Husson, 
101  Pa.  St.  1,  47  Am.  Rep.  690.  It 
was  early  stated  that  where  the 
servant,  in  obedience  to  the  require- 
ments of  the  master,  incurs  the  risk 
of  machinery,  which,  though  dan- 
gerous, is  not  so  much  so  as  to 
threaten  immediate  injury,  or  where 
it  is  reasonably  probable  that  it  may 
be  safely  used  by  extraordinary 
caution  and  sMU,  the  rule  is  differ- 
ent.    In  such  case  the  master  is 


liable  for  resulting  accident.  Pat- 
terson V.  Pittsburg,  etc.,  R.  Co.,  76 
Pa.St.389, 18Am.  Rep.412.  Later 
it  was  said:  "A  servant  or  em- 
ployee assumes  the  risk  of  all 
dangers  in  his  emplojonent,  how- 
ever they  may  arise,  against  which 
he  may  protect  himself  by  the 
exercise  of  ordinary  observation 
and  care.  The  master's  liability 
arises  from  the  fact  that  he  subjects 
his  servant  to  dangers  which  in 
good  faith  he  ought  to  provide 
against,  but  he  is  not  responsible 
for  the  dangers  to  which  the  serv- 
ant voluntarily  subjects  himself, 
though  he  does  so  without  careless- 
ness or  breach  of  duty."  The  rule 
as  stated  in  Patterson  v.  Railway 
Co.,  76  Pa.  St.  389,  is  thus  ex- 
tended. Pittsburg,  etc.,  R.  Co.  v. 
Sentmeyer,  92  Pa.  St.  276,  37  Am. 
Rep.  684.  This  case  turned  upon 
the  recognition  of  the  distinction 
between  assumed  risk  and  contribu- 
tory negUgence.  If  the  question  of 
assumed  risk  alone  was  involved, 
then  the  case  was  for  the  jury. 
A  brakeman  was  injured  1  y  a  polo 
dangerously  near  the  track  and 
there  was  evidence  of  a  promise  to 
remedy  the  defect.  The  court, 
however,  held  that  the  brakeman 
was  guilty  of  contributory  negli- 
gence in  alighting  from  the  car  at 
that  place,  having  knowledge  of 
the  location  of  the  pole  and  having 
it  in  mind  at  the  time.  Bowen  v. 
Pennsylvania  R.  Co.,  219  Pa.  405, 
68  At.  963. 

24.  The  court  refused  to  sustain 
the  proposition  that,  as  matter  of 
law,  if  the  injured  servant  knew  of 
the  defect,  or  by  the  exercise  of 
ordinary  care  and  diligence  could 
have  known  of  it,  and  still  con- 
tinued   in    the    employment,    he 
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could  not  recover,  upon  the  ground 
that  negligence  was  a  question  for 
the  jury.  La  Sure  v.  Graniteville 
Mfg.  Co.,  18  S.  C.  275.  The  doc- 
trine of  assumption  of  risk  rests 
upon  contract  and  involves  an 
implied  agreement  on  the  part  of 
the  employee  to  assume  the  risks 
ordinarily  incident  to  his  employ- 
ment. Contributory  negligence  on 
the  other  hand  rests  on  the  law  of 
torts  as  applied  to  negligence,  and 
when  such  defense  Is  established 
the  plaintiff's  action  is  defeated, 
not  because  of  any  agreement 
express  or  implied,  but  because  his 
own  misconduct  was  a  proximate 
cause  of  the  injury.  Bodie  v. 
Charleston  &  W.  C.  Ky.  Co.,  61 
S.  Car.  468,  39  S.  E.  715. 

25.  Where  an  employee  was 
injured  by  stepping  into  a  hole  in  a 
platform  upon  defendant's  prem- 
ises, of  the  existence  of  which  he 
had  knowledge,  and  the  charge  of 
the  court  failed  to  draw  a  distinc- 
tion between  risks  assumed  and 
contributory  negligence,  and  in 
efiect  stated  the  doctrine  to  be 
that,  though  the  employee  had 
knowledge,  the  question  was 
whether  he  exercised  ordinary  care 
in  view  of  such  knowledge,  it  was 
said:  The  defense  of  contributory 
negligence  and  of  assumed  risk  are 
separate  and  distinct.  The  doc- 
trines are  applicable  under  differ- 
ent conditions.  Contributory  neg- 
ligence in  a  case  of  this  kind  implies 
the  existence  of  negligence  on  the 
part  of  the  injured  servant  co- 
operating with  that  of  the  master, 
and  thus  aiding  in  producing  the 
injury.  The  doctrine  of  assumed 
risks  obtains  without  necessary  ref- 
erence to  the  existence  of  negli- 
gence.    If  a  servant,  with  knowl- 


edge of  a  defect  in  the  master's 
premises  and  of  the  danger  and  risk 
incident  thereto,  continues  in  the 
service  of  the  master  without  proper 
notice  to  the  latter,  he  assumes  the 
risk  incident  to  the  service  growing 
out  of  the  existence  of  the  defect, 
and  this  without  regard  to  the 
degree  of  care  which  he  may  exer- 
cise in  the  performance  of  his 
labors.  Texas  &  Pac.  R.  Co.  v. 
Bryant,  8  Tex.  Civ.  App.  134,  27 
S.  W.  825.  The  doctrine  of  as- 
sumed risk  and  that  of  contributory 
negligence  are  distinct  and  should 
not  be  confused  in  a  charge.  May- 
ton  V.  Tonnafield,  48  S.  W.  (Tex. 
Civ.  App.)  608. 

26.  Where  an  employee  was 
injured  by  contact  with  a  low 
bridge,  and  the  circumstances  were 
such  as  to  charge  him  with  an 
asstimption  of  the  risk,  it  was 
said:  Having  assumed  the  perils 
of  his  employment  in  respect  to  the 
bridge,  the  question  of  contributory 
negligence  was  not  in  the  case,  for 
if  he  was  not  guilty  of  it  he  had 
no  right  of  recovery.  Carbine's 
Admr.  v.  Bennington  &  R.  R.  Co., 
61  Vt.  349,  17  At.  491. 

27.  The  so-called  assumption  of 
risk  is  but  a  phase  of  contributory 
negligence.  Koepeke  v.  Wisconsin. 
B.  &  I.  Co.,  116  Wis.  92,  92  N.  W. 
658.  Where  the  only  claim  of 
contributory  negligence  is  that 
plaintiff  assumed  the  risk,  and  that 
issue  is  properly  submitted  and 
determined  by  the  special  verdict, 
failure  to  submit  a  general  question 
as  to  contributory  negligence  is  not 
error.  Curran  v.  A.  H.  Strange 
Co.,  98  Wis.  598,  74  N.  W.  377. 
The  Supreme  Court  of  Wisconsin 
has  given  expressions  which  indi- 
cated that  assumed  risk  and  con- 
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So  the  difference  has  been  noted  by  the  United  States 
supreme  court, ^*  and  other  federal  courts.^' 


tributory  negligence  were  the  same. 
That  position  was  discovered  to  be 
untenable,  and  subsequently  it 
was  asserted  that  assumed  risk  is  a 
species  of  contributory  negligence 
and  not  included  in  a  general 
charge  upon  the  question  of  con- 
tributory negligence.  Hennessey  v. 
Chicago  &  N.  W.  R.  Co.,  99  Wis. 
109,  74  N.  W.  554.  While  there 
may  be  similarity  and  even  equiva- 
lency of  assumption  of 'risk  with 
contributory  negligence,  they  are 
not  absolutely  identical  for  all  pur- 
poses and  under  all  circumstances, 
and  hence  in  a  special  verdict 
separate  questions  relative  to  as- 
sumption of  risk  and  relative  to 
contributory  negligence  should,  in 
a  case  where  the  evidence  permits 
separate  conditions,  be  submitted, 
unless  those  two  subjects  are 
grouped  by  the  charge  under  a 
question  relative  to  contributory 
negligence.  Campsure  v.  Standard 
Mfg.  Co.,  137  Wis.  155,  118  N.  W. 
633. 

28.  Where  an  adult  was  injured 
while  letting  himself  down  from  a 
car,  having  forgotten  that  one  of 
the  steps  was  missing,  and  the 
court  failed  to  observe  any  other 
consideration  as  being  involved 
than  that  of  contributory  negli- 
gence, it  was  said:  "We  are  of 
the  opinion  the  court  erred  in  not 
submitting  to  the  jiu-y  to  determine 
whether  the  plaintiff,  in  forgetting 
or  not  recalling  at  the  precise 
moment  the  fact  that  the  car  from 
which  he  attempted  to  let  himself 
down,  was  one  from  which  a  step 
was  missing,  was  in  the  exercise 
of  the  degree  of  care  and  caution 
2  M.  &  S.— 2 


which  was  incumbent  upon  a  man 
of  ordinary  prudence  in  the  same 
calling  and  under  the  circumstances 
in  which  he  was  placed."  Kane  v. 
Railway  Co.,  128  U.  S.  94.  As- 
sumption of  risk  as  extended  to 
dangerous  conditions  of  machinery, 
premises  and  the  like,  obviously 
shades  into  negligence  as  commonly 
understood.  The  difference  be- 
tween the  two  is  one  of  degree 
rather  than  kind.  Schlemmer  v. 
Buffalo  R.  &  P.  R.  Co.,  205  U.  S. 
1,  27  Sup.  Ct.  Rep.  407,  51  L. 
Ed.  681.  See  also  Schlemmer  v. 
Buffalo  R.  &  P.  R.  Co.,  220  U.  S. 
590,  31  Sup.  Ct.  Rep.  561,  decided 
May  15,  1911. 

29.  An  instruction  was  held 
erroneous  in  not  making  the  dis- 
tinction. Southern  R.  Co.  v.  Carr, 
153  Fed.  106,  82  C.  C.  A.  240. 
Assumption  of  risk  and  contribu- 
tory negligence  are  neither  identical 
in  effect  or  coincident  in  extent. 
Assumption  of  risk  is  the  voluntary 
contract  of  an  ordinarily  prudent 
person  to  take  the  chances  of  the 
known  or  obvious  dangers  of  their 
employment,  and  to  relieve  his 
master  of  liability  therefor.  Con- 
tributory negligence  is  the  casual 
action  or  omission  of  the  servant 
without  ordinary  care  of  conse- 
quences. The  one  rests  in  contract, 
the  other  in  tort.  St.  Louis  Cordage 
Co.  V.  MUler,  126  Fed.  495,  61 
C.  C.  A.  477,  63  L.  R.  A.  551; 
Narramore  v.  Railroad  Co.,  96 
Fed.  298,  37  C.  C.  A.  499,  48  L.  R. 
A.  68.  Where  the  question  was 
whether  the  employee  had  knowl- 
edge that  the  cars  were  out  of  re- 
pair, and  of  defects  in  the  road  bed, 
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Importance  of  distinguishing  between  defenses. 

Generally  the  failure  to  distingiiish  between  the  two 
defenses,  and  their  confusion,  is  of  little  importance. 
However,  in  some  jurisdictions,  one  defense  is  expressly  or 
impliedly  abolished  by  statute  while  the  other  is  not.  So 
in  some  jurisdictions  defendant  must  plead  the  one  and 
not  the  other,  and  plaintiff  must  negative  the  one  and  not 
the  other.  Likewise,  the  burden  of  proof  is  different  as  to 
the  two  defenses  in  some  states. '" 

§  355.  General  rule. 

The  rule  as  to  assumed  risk,  while  not  altogether  the 
same  in  the  different  states  even  where  there  is  no  statute, 
may  be  stated  as  follows:  In  the  absence  of  statute  tak- 
ing away  the  defense,  or  (in  some  states)  such  obvious 
dangers  that  no  ordinarily  prudent  person  would  incur 
them,  an  employee  is  held  to  assume  the  risk  of  the  ordi- 


and  of  the  competency  of  the  fore- 
man, it  was  held  that  such  knowl- 
edge was  not  necessarily  conclusive 
that  ati  employee  claiming  to  be 
injured  by  such  defects  and  such 
incompetency  assumed  the  risk 
therefrom.  It  was  said  that  even 
if  he  had  the  supposed  knowledge, 
it  was  a  question  for  the  jury 
whether  or  not,  under  the  circum- 
stances, he  ought  to  have  attempted 
to  make  the  coupling,  and  in  so 
doing  was  himself  negligent,  or  to 
be  considered  as  having  voluntarily 
assumed  the  risk  of  his  act.  The 
question  was  one  essentially  of 
contributory  negligence.  Louis- 
ville &  N.  R.  Co.  V.  Kelly,  63  Fed. 
407,  11  C.  C.  A.  260.  It  was  held 
that  it  was  not  conclusive  evidence 
of  negligence  on  the  part  of  a  fire- 
man upon  a  locomotive,  to  remain 
in  the  service  when  he  had  knowl- 
edge of  a  defect  in  an  air  brake, 
but  it  was  a  question  for  the  jury 


whether  the  defect  was  such  that  a 
man  of  ordinary  prudence  and 
intelligence  would  have  remained, 
and  also  whether  the  accident 
would  have  happened  had  the 
brakes  been  in  proper  order.  New 
Jersey  &  N.  Y.  R.  Co.  v.  Young, 
49  Fed.  725.  It  was  said  of  a  yard 
master  that  he  was  not  required 
to  quit  the  service  or  refuse  to  per- 
form the  work  devolving  upon  him, 
although  he  knew  of  the  danger- 
ous condition  of  the  company's 
car  yard,  provided  the  same  was 
not  so  dangerous  as  to  threaten 
immediate  injury,  or  so  dangerous 
but  that  he,  as  a  reasonably  pru- 
dent man,  could  come  to  a  well 
grounded  conclusion  that  he  could 
safely  perform  his  duty.  Dwyer  et 
al.  V.  St.  Louis  &  S.  S.  R.  Co.,  52 
Fed.  87. 

30.    See  infra,  chapter  on  evi- 
dence. 
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nary  dangers  of  the  occupation  into  which  he  is  about 
to  enter,  and  also  those  risks  and  dangers  which  are  known, 
or  are  so  plainly  observable  that  the  employee  may  be 
presumed  to  know  of  them,  and  if  he  continues  in  the 
master's  employ  without  objection,  he  takes  upon  himself 
the  risk  of  injujy  from  such  defects. " 

§  356.  Classification. 

In  considering  assumption  of  risks,  they  are  generally 
classified  as  (a)  ordinary,  (b)  obvious,  or  (c)  known  risks. 
This  classification,  however,  is  not  a  practical  one  since 
the  very  basis  of  the  doctrine  of  assumed  risks  is  in  all 
cases  the  servant's  knowledge  or  means  of  knowledge  of 
the  risk.  In  so  far  as  ordinary  risks  are  concerned,  it  is 
conclusively  presumed  that  the  servant  had  knowledge 
thereof,  or  that  he  should  have  had  knowledge  in  the 
exercise  of  ordinary  care;  while  in  regard  to  obvious  risks, 
if  the  servant  has  not,  in  fact,  knowledge  of  the  danger 
and  defect,  the  exemption  o"  the  master  from  liability  i? 
based  on  the  fact  that  the  servant  should  have  known  of 
the  risk  by  the  exercise  of  ordinary  care.  So  it  will  be 
seen  that  the  basis  of  such  a  classification  is,  as  a  matter  of 
fact,  wholly  one  of  knowledge  or  means  of  knowledge  of 
the  defects  and  danger.  ^^ 

Risks  of  danger  are  logically  classified  as  ordinary  or 
extraordinary.  The  question  as  to  the  latter  is  presented 
when  there  has  been  some  failure  of  duty  on  the  part  of  the 
master,  and  they  may  be  divided  into  two  classes;  obvi- 

31.  Choctaw,  O.  &  G.  R.  Co.  v.  or  his  representatives.  So  it  will  be 
McDade,  191  U.  S.  64,  48  L.  Ed.  seen  that  the  question  of  knowledge 
96,  24  Sup.  Ct.  Rep.  24.  of  the  risk,  or  notice  o°  facts  which 

32.  Known  risks,  of  course,  should  have  imparted  knowledge 
are  those  of  which  the  servant  has  to  the  servant,  is  the  basis  of  all 
knowledge  and  they  may  be  either  the  doctrine  of  assumed  risk, 
ordinary  risks  in  the  sense  of  being  Stated  in  another  way  the  servant 
incidental  to  the  employment  or  does  not  assume  the  risk  of  injuries 
they  may  be  obvious,  so  that  the  arising  from  latent  defects  of  which 
servant  should  have  known  thereof  he  has  no  knowledge  where  it  is 
by  the  use  of  his  faculties,  or  they  not  his  duty  to  discover  such 
may  be  risks  of  which  the  servant  defects. 

is  actually  informed  by  the  master 
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ous  risks  and  known  risks,  the  former  existing  where  the 
defect  or  risk  is  apparent,  without  proof  of  actual  knowl- 
edge, and  the  other  where  in  fact  the  defect  and  danger 
therefrom  is  actually  known.  With  respect  to  the  ordinary 
risks,  in  general  the  risk  is  assumed  upon  the  servant  enter- 
ing the  employment.  As  to  extraordinary  risks,  when  he 
accepts  or  continues  in  the  employment  with  knowledge  of 
the  character  of  structures  from  which  injury  may  be 
apprehended,  or  of  neglect  on  the  part  of  the  master  or 
those  who  represent  him  as  to  appliances,  methods  or 
other  duties  which  threaten  injury,  he  also  assumes  the 
hazards  incident  to  the  situation.'' 

By  extraordinary  risks  are  meant  those  which  may  be 
obviated  by  the  exercise  of  ordinary  care  by  the  master, 
i.  e.,  risks  arising  from  the  failure  of  the  master  to  fulfill 
his  imphed  duties  to  the  servant  such  as  the  furnishing  of  a 
safe  place  to  work,  safe  appliances,  etc. 

Ordinary  risks  are  those  incident  to  the  business, 
which  are  impliedly  assumed  by  the  contract  of  employ- 
ment; and  extraordinary  risks  the  risks  of  negligence 
of  the  master  which  are  not  assumed  unless  known  by 
the  servant  or  they  should  have  been  known  by  him  in 
the  exercise  of  ordinary  care.  In  other  words,  ordinary 
risks  are  always  assumed,  but  extraordinary  risks  are 
not  assumed  unless  (a)  known  or  (b)  obvious.  In  de- 
termining whether  a  risk  is  assumed,  various  other  mat- 
ters must  be  taken  into  consideration.  In  the  first 
place  the  existence  of  a  statute  imposing  a  duty  upon  the 
master  affects  the  rule  in  some  jurisdictions,'^  and  in 
some  cases  the  fact  that  the  master  has  ordered  the 
servant  to  perform  the  particular  act  resulting  in  injury 
and  that  the  servant  has  obeyed  perhaps  through  fear 
of  losing  his  position  has  been  considered  material,  al- 
though generally  it  has  no  bearing  on  the  question.'^ 

So  in  some  jurisdictions  more  or  less  weight  is  given 
to  the  circumstance  that  the  master  has  assured  the  serv- 
ant as  to  the  safety  of  the  apphances,  or  place  of  work, 

33.     Texas    &    Pacific    Ry.    v.  34.    See  infra,  §  359. 

Archibald,  170  U.  S.  665.  35.     See  infra,  §§  414,  415. 
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or  method.'^  And  a  risk  whieli  would  otherwise  be  as- 
sumed is  ordinarily  not  assumed  where  there  is  a  prom- 
ise by  the  master  to  remedy  the  defect." 

§  357.  Doctrine  as  based  on  contract. 

The  doctrine  of  the  assumption  of  risk  is  based  on  the 
theory  that  it  is  a  term  of  the  contract  of  employment, 
express  or  implied,  because,  under  the  contract,  the 
master  has  violated  no  legal  duty  in  failing  to  protect 
the  servant  from  dangers  the  risk  of  which  he  has  agreed 
to  assume.'^ 

However,  it  is  held  in  some  jurisdictions  that  as- 
sumption of  risk  is  based  on  contract  only  in  so  far  as 
ordinary  risks  are  concerned.'*  And  it  is  held  that  the 
saying  that  assumption  of  risk  is  a  form  of  the  contract 
of  employment  is  not  strictly  true,  but  it  is  more  accurate 
to  say  that  the  services  of  the  employee  are  engaged  by 
the  employer,  and  from  the  relationship  the  law  implies 
certain  duties  and  obligations.^" 

§  358.  Servants  to  whom  defense  applies. 

Generally,  the  defense  of  assumed  risk  may  be  set  up 
against  all  servants,  subject  to  a  few  exceptions. 

Inexperienced  servants. 

The  fact  that  a  servant  is  inexperienced  does  not  nec- 
essarily preclude  an  assumption  of  risk  by  him  although 
the  inexperience  may  be  material  in  determining  whether 
the  risk  or  danger  was  obvious  to  him  or  should  have 
been  known  in  the  exercise  of  ordinary  care.  However, 
inexperience   cannot   excuse  ignorance   of  matters   that 

36.  See  infra,  §§  416-420.  Co.  v.  Bancord,   66  Kan.  81,   71 

37.  See  infra,  §§  421-440.  Pac.  253. 

38.  Narramorev.  Cleveland,  C,  39.     See  infra,  §  366. 

C.  &  St.  L.  R.  Co.,  96  Fed.  298,  37  40.    Martin  v.  Chicago,  R.  I.  & 

C.  C.  A.  499,  48  L.  R.  A.  68;  Choc-  P.  R.  Co.,  118  Iowa  148,  91  N.  W. 

taw,  O.  &  G.  R.  Co.  V.  Jones,  77  1034,  59  L.  R.  A.  698,  96  Am.  St. 

Ark.  367,  92  S.  W.  244,  4  L.  R.  A.  Rep.  371. 
837,  n.  s.;  Atchison,  T.  &  S.  F.  R. 
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can  be  seen  and  understood  by  any  one  and  which  are 
known  to  exist  from  common  experience.*^ 

On  the  other  hand  if  a  servant,  because  of  his  inexperi- 
ence, which  is  known  to  the  master,  is  incapable  of 
understanding  and  appreciating  a  danger,  and  the  mas- 
ter fails  to  properly  instruct  him,  the  servant  does  not 
assume  the  risk.*^ 

Infants. 

An  infant  assumes  the  risk  as  well  as  an  adult  serv- 
ant. *' 

However,  the  age  and  experience  of  the  servant  and 
the  necessity  for  instructing  and  warning  him  must  be 
considered  in  determining  whether  he  assumed  a  risk.** 

In  short,  the  youth  of  a  servant  does  not  affect  his 
assumption  of  risk  where  he  knows  and  appreciates  the 
danger  that  he  incurs,*^  and  it  follows  that  ordinarily 
the  real  question  is  not  one  of  assumed  risk  but  of  neg- 
Hgence  of  the  master,  the  inquiry  being  whether  the 
master  has  fulfilled  his  duty  in  relation  to  warning  and 
instructing  inexperienced  and  youthful  servants  as  to 
the  dangers  connected  with  the  employment.*^  In  some 
jurisdictions,  however,  a  child,  under  the  age  fixed  by 
the  statute  forbidding  the  employment  of  children  under 
that  age,  does  not  assume  the  risk  of  injuries.*^    And  in 

41.  Hugh  tower  V.  Gray,  36  Tex.  vious  to  them  and  those  pointed 
Civ.  App.  674,  83  S.  W.  254.  out  to  them  in  a  manner  suited  to 

42.  American  Straw  Board  Co.  their  youth  and  inexperience.  Car- 
V.  Foust,  12  Ind.  App.  421,  39  N.  rington  v.  MueUer,  65  N.  J.L.  244, 
E.  891;  Western  Union  Tel.  Co.  v.  47  Atl.  564. 

Burgess,  108  Fed.  26,  47  C.  C.  A.  45.    Langlois  v.  Dunn  Worsted 

168.  MiUs,  25  R.  I.  645,  57  Atl.  910. 

43.  Decatur  Car  Wheel  &  Mfg.  46.  See  Evans  Laundry  Co.  v. 
Co.  V.  Terry,  148  Ala.  674,  41  So.  Crawford,  67  Neb.  153,  93  N.  W. 
839;  Taylor v.Wootan,lInd. App.  177.  And  see  chapter  in  volume 
188,  27  N.  B.  502,  50  Am.  St.  Rep.  one  on  "Instruction  and  Warning." 
200;  Evans  Laundry  Co.  v.  Craw-  47.  Thomas  Madden,  Son  & 
ford,  67  Neb.  153,  93  N.  W.  177.  Co.  v.  Wilcox,  91  N.  E.  (Ind.)  933. 

44.  McDonald  v.  Champion  See  also  Vol.  1  and  infra,  §  359.  In 
Iron  &  Steel  Co.,  140  Mich.  401,  New  York  it  has  been  held  that 
103  N.  W.  829.  Minor  servants  the  statute  prohibiting  the  em- 
assume  the  risks  of  their  service  ob-  ployment  of  children  under  four- 
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Soutli  Carolina,  it  is  held  that  there  is  a  presumption 
that  a  minor  under  fourteen  years  of  age  is  incapable  of 
assuming  the  risks  incident  to  his  employment,  or  those 
arising  from  the  neghgence  of  a  fellow-servant.  This 
presumption  continues  until  rebutted  by  the  testimony, 
and  the  question  whether  it  is  rebutted  is  exclusively 
for  the  jury.*^ 

Seamen. 

The  doctrine  of  known  and  obvious  risks  does  not 
apply  to  seamen.  The  reason  is  that  they  cannot  quit 
at  will  and  may  be  punished  for  desertion  or  absence 
without  leave  during  the  life  of  the  shipping  articles. 
Thus,  a  seaman,  acting  under  orders,  was  not  precluded 
from  recovering  for  an  injury  from  a  defect  plainly 
obvious  and  known  to  him.** 

Obedience  of  a  seaman  on  board  of  a  ship  at  sea  to  the 
orders  of  the  mate  or  master,  though  he  knows  the  dan- 
ger, is  not  negligence,  and  hence  it  was  held  that  a  sea- 
man did  not  assume  the  risk  of  furling  the  mainsail, 
from  the  unsafe  condition  of  the  towing  appliances, 
where,  before  starting  on  the  voyage,  it  is  stipulated 
the  mainsail  shall  not  be  used.^"  It  would  seem,  how- 
ever, that  a  seaman  assumes  ordinary  risks  incident  to 
his  employment. 

Convicts. 

The  basis  of  assumption  of  risk  is  that  the  servant 
voluntarily  undertakes  work  notwithstanding  certain 
risks  are  attendant,  and  hence  if  the  servant  has  not 
the  privilege  of  quitting,  but  is  obliged  to  accept  the 
employment  or  to  continue  in  the  employment,   it  is 

teen  in  any  factory  is  in  effect  a  17,  64  S.  E.  914;  Owens  v.  Cotton 

determination  that  a  cMd  under  Mills,  83  S.  C.  19,  64  S.  E.  915; 

that  age  is  not,  as  a  matter  of  law,  Gumming  v.  Lawrence,  69  S.  E. 

chargeable  with  the  assumption  of  (S.  C.)  1090. 

risk.    Marino  v.  Lehmaier,  173  N.  49.     Lafourche   Packet    Co.    v. 

Y.  530,  66  N.  E.  572,  61  L.  R.  A.  Henderson,  94  Fed.  871. 

811.  50.     Keating   v.   Pacific   Steam 

48.     Goodwi    v  Columbia  MiUs  Whaling  Co.,  21  Wash.  415,  58  Pao. 

Co.,  80  S.  C.  349,  61  S.  E.  390;  Al-  224. 
exander  v.  Carolina  Mills,  83  S.  C. 
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only  just  and  reasonable  that  the  rule  of  assumed  risk 
should  not  apply  to  him.  For  instance,  if  a  convict 
is  leased  out  by  the  state  to  an  employer,  the  convict 
does  not  assume  the  risk  ordinarily  incident  to  the  serv- 
ice which  a  free  man  engaging  therein  would  assume, 
although  where  he  voluntarily  places  himself  in  a  po- 
sition of  danger  he  assumes  such  risk." 

§  359.  Statutes  as  precluding  defense. 

Employer's  Liabihty  Acts  do  not  abolish  the  defense 
of  assumed  risk,^^  except  in  one  or  two  states,^'  but  in 


51.  Simonds  v.  Georgia  Iron  & 
Coal  Co.,  133  Fed.  776  [afBrmed  in 
133  Fed.  1019,  66  C.  C.  A.  458]. 

52.  Osborne  v.  Alabama,  S.  & 
I.  Co.,  135  Ala.  571;  Cassady  v. 
Boston  &  A.  R.  Co.,  164  Mass.  168, 
41  N.  E.  129;  Kiernan  v.  Eidlitz, 
37  N.  T.  Civil  Proc.  264,  115  App. 
Div.  141,  100  N.  Y.  Supp.  731; 
Carey  v.  Manhattan  R.  Co.,  116 
App.  Div.  247,  101  N.  T.  Supp. 
631.   The  Employer's  Liability  Act 
of  Arkansas  does  not    affect   the 
question  of  assumed  risk;  it  does 
not  undertake  to  deal  with    that 
subject  at  all.    An  employee  as- 
sumes the  risk   of   danger  caused 
by     the    neghgence      of     fellow- 
servants      when       he      becomes 
aware  of    a    dangerous    situation 
created  by   their  negligence,  and 
continues    in     the    service.      St. 
Louis,   I.   M.   &    S.    R.    Co.    v. 
Ledford,  90  Ark.   543,   119  S.  W. 
1123.    Sec.   2612  of   the   Georgia 
Code,    provides:  "A    servant    as- 
sumes the  ordinary  risks   of  his 
employment  and  is  bound  to  exer- 
cise his  own  skill  and  diligence  to 
protect  himself."    It  further  pro- 
vides that  where  a  servant  sues  for 
injuries   resulting   from    defective 
machinery  supplied  by  the  master, 
it  must  appear  that  the  servant 
"did  not  know  and  had  not  equal 


means  of  knowing"  of  the  defects 
in  the  machinery  or  the  danger  of 
operating  the  same,  "and  by  the 
exercise  of  ordinary  care  could  not 
have    known     thereof."      Georgia 
Cotton  Oil  Co.  V.  Jackson,  112  Ga. 
620,  37  S.  B.  873.     The  repeal  of  a 
section  of  the  Employer's  Liability 
Act  of  Indiana  embodying  in  ex- 
press terms  the  doctrine  of  assumed 
risk,  did  not  have   the  effect  of 
changing  the  doctrine  of  assumed 
risk  as  it  existed  at  common  law. 
American  Rolling  Mill  Co.  v.  Hull- 
inger,  161  Ind.  673,  67  N.  E.  986. 
Under  see.  5243  of  the  Montana 
Code,    a    servant    is    conclusively 
presumed  to  have  assumed  the  or- 
dinary risks  of  the  employment. 
Beyond  this  he  does  not  assume  any 
risk  except  by  express  agreement 
or   where    the    circumstances   are 
such  that  he  must  be  presumed  to 
have  done  so  from  the  fact  that  he 
continued     in     the     employment 
though  the  extraordinary  danger 
was  known  to  him  or  was  so  obvious 
that  he  must  be  presumed  to  have 
knowledge  of  it.  Schroder  v.  Mon- 
tana Iron  Works,  38  Mont.  479, 
100  Pac.  619. 

53.  The  defense  is  wholly  abol- 
ished in  California  by  the  1911 
statute. 
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some  states  the  statute  expressly  defines  what  risks  are 
assumed.^* 

The  statutes  in  a  few  states  provide  that  the  servant's 
knowledge  of  the  defects  does  not  constitute  s^n  assump- 
tion of  risk,"  but  this  provision  is  generally  supplemented 
by  one  relieving  the  master  from  liability  if  he  was 
ignorant  thereof  and  the  injured  servant  failed  to  impart 
his  knowledge  to  the  master  or  Fome  superior  servant.^^ 
In  other  states,  by  statute,  railroad  companies  cannot 
set  up  the  defense  of  assumption  of  risk  as  to  any  defect 
in  the  machinery,  ways  or  appliances  of  the  company.^' 


54.  Consol.  Laws  N.  Y.  1909, 
o.  36,  §  202,  as  amended  by  Laws 
1910,  c.  352,  provides  that  "nec- 
essary" risks  are  assumed,  and 
that  "necessary"  risks  are  those 
"inherent  in  the  nature  of  the  bus- 
iness which  remain  after  the  em- 
ployer has  exercised  due  care  in 
providing  for  the  safety  of  his  em- 
ployees, and  has  complied  with  the 
laws  afifecting  or  regulating  such 
business  or  occupation  for  the 
greater  safety  of  such  employees." 
As  to  other  risks,  the  statute  pro- 
vides that  they  are  not  assumed, 
although  obvious,  unless,  with 
knowledge  thereof,  he  failed  within 
a  reasonable  time  to  give  notice 
thereof  to  the  employer  or  a  supe- 
rior servant,  unless  the  defect  or 
negligence  was  in  fact  known  to 
the  employer  or  superior  servant 
or  "unless  such  defect  could  have 
been  discovered  by  such  employer 
by  reasonable  and  proper  care, 
tests  or  inspection."  Under  this 
statute  "ordinary"  risks  are  as- 
sumed while  other  risks  are  not 
assumed  except  under  the  specified 
conditions.  See  Ward  v.  Manhat- 
tan R.  Co.,  95  App.  Div.  437,  88  N. 
Y.  Supp.  795.  The  question  wheth- 
er or  not  an  employee  assumes  the 


risk  is  primarily  for  the  jury,  under 
the  statute  which  provided  (before 
1910  amendment)  "the  question 
whether  the  employee  understood 
and  assumed  the  risk  of  such  in- 
jury, or  was  guilty  of  contributory 
negligence  by  his  continuance  in 
the  same  place  and  course  of  em- 
ployment with  knowledge  of  the 
risk  of  injury,  shall  be  one  of  fact, 
subject  to  the  usual  powers  of  the 
court  in  a  proper  case  to  set  aside 
a  verdict  contrary  to  the  evidence." 
Guilmartin  v.  Solway  Process  Co., 
189  N.  Y.  490,  82  N.  E.  725.  See 
also  Quigg  V.  Post  &  McCord,  131 
App.  Div.  155,  115  N.  Y.  Supp. 
147;  Hurley  v.  Oloott,  134  App. 
Div.  631,  119  N.  Y.  Supp.  430  [af- 
firmed in  198  N.  Y.  132]. 

55.  See  the  statutes  of  the  sev- 
eral states. 

56.  See  infra, . 

57.  Hemphill  v.  Buck  Creek 
Lumber  Co.,  141  N.  C.  487,  54  S. 
B.  420  (apphes  to  logging  rail- 
roads). Prior  to  1905  statute  so 
expressly  providing,  the  same  con- 
struction was  given  to  the  1897 
statute  giving  a  right  of  action  to 
any  railroad  servant  injured  in  the 
course  of  his  emplojnment  by  any 
defect  in  the  machinery  or  appli- 
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And  in  some  states  a  railway  company  is  prechided  by 
a  provision  in  the  constitution  from  setting  up  the  de- 
fense of  assumed  risk.^*  Other  statutes  passed  for  the 
protection  of  employees  expressly  provide  that  assump- 
tion of  risk  shall  not  be  a  defense  in  ease  of  violation  of 
certain  statutory  provisions.^'     Thus,  the  federal  stat- 


ances.  Biles  v.  Seaboard  Air  Line 
R.  Co.,  139  N.  C.  528,  52  S.  E.  129; 
Walker  v.  Carolina  Cent.  R.  Co., 
135  N.  C.  738,  47  S.  E.  675;  Mott 
V.  Southern  R.  Co.,  131  N.  C.  234, 
42  S..E.  601;  Coley  v.  North  Caro- 
lina R.  Co.,  128  N.  C.  534,  39  S.  E. 
43,  57  L.  R.  A.  817.  The  statute 
precludes  the  defense  of  assumed 
risk.  Greenlee  v.  RaUroad  Co.,  122 
N.  Car.  977,  30  S.  B.  115,  41  L.  R. 

A.  399,  65  Am.  St.  Rep.  734;  Trox- 
ler  V.  Railroad  Co.,  124  N.  Car. 
189,  32  S.  E.  560,  70  Am.  St.  Rep. 
580,  44  L.  R.  A.  313;  Hairston  v. 
United  States  Leather  Co.,  143  N. 
Car.  512;  Britt  v.  Carolina  North- 
ern R.  Co.,  144  N.  Car.  242,  56  S. 

B.  910;  Hemphill  v.  Buck  Creek 
Lbr.  Co.,  141  N.  Car.  487,  54  S.  E. 
420;  Liles  v.  Fosburg  Lbr.  Co.,  142 
N.  Car.  39,  54  S.  E.  795.  In  one 
case,  however,  it  is  said  that  under 
the  1897  statute  the  use  of  ma- 
chinery obviously  defective  will 
not  prevent  a  recovery  unless  the 
apparent  danger  is  so  great  that 
its  assumption  would  amount  to  a 
reckless  indifference  to  probable 
consequences,  and  to  constitute 
such  recklessness  the  danger  must 
be  so  great  that  there  are  more 
chances  against  its  safe  use  than 
there  are  in  favor  of  it.  Such  ques- 
tion is  for  the  jury.  Coley  v.  North 
Carolina  R.  Co.,  129  N.  Car.  407, 
40  S.  E.  195,  57  L.  R.  A.  817.  In 
Mississippi,  the  rule  that  knowl- 
edge of  defects  in  the  master's  ma- 


chinery, ways  and  appliances,  by 
a  servant  using  them,  is  a  defense 
in  an  action  for  injuries  sustained 
because  thereof,  has  been  abolished 
by  statute.  See  Brooks  v.  Mississ- 
ippi Cotton  Oil  Co.,  76  Mis.  874, 
25  So.  479. 

58.  Applies  where  the  com- 
plaint is  failure  to  employ  a  suf- 
ficient number  of  men.  Bodie  v. 
Charleston  &  W.  C.  R.  Co.,  61  S. 
Car.  468,  39  S.  B.  715.  Servant's 
knowledge  of  defects  no  defense. 
Norfolk  &  W.  R.  Co.  v.  Cheatwood, 
103  Va.  356,  49  S.  E.  489. 

59.  Code,  sec.  2079-2082,  relat- 
ing to  automatic  couplers,  does  not 
apply  to  engines  and  tenders.  By 
sec.  2883,  assumption  of  risk  is 
eliminated  as  a  defense  in  an  action 
by  an  employee  for  injuries  re- 
ceived by  reason  of  failure  tp  equip 
cars  with  automatic  couplers.  Bryce 
V.  Burlington  C.  R.  &  N.  R.  Co., 
119  la.  275,  93  N.  W.  275;  Bryce 
V.  Burlington  C.  R.  &  N.  R.  Co., 
128  la.  483,  104  N.  W.  483. 
In  Massachusetts,  an  important 
amendment  in  1909,  is  as  follows: 
"An  employee  of  a  railroad  corpor- 
ation who  is  injured  by  any  loco- 
motive, car  or  train,  which  is  used 
contrary  to  the  provisions  of  sec- 
tions 159,  162,  162  of  part  2,  chap. 
463  of  the  acts  of  the  year  1906, 
shall  not  be  deemed  to  have  as- 
sumed the  risk  of  such  injury, 
although  he  continues  in  the  em- 
ployment of  such  corporation  after 
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ute  requiring  the  use  of  automatic  couplings  on  railroad 
cars  forbids  the  defense  of  assumed  risk.'"'     So  the  Fed- 


the  unlawful  use  of  such  locomo- 
tive, car  or  train  has  been  brought 
to  his  knowledge.  An  employee  of 
a  railroad  corporation  who  is  in- 
jured by  any  locomotive,  car  or 
train  by  reason  of  the  negligence 
of  any  other  employee  of  the  cor- 
poration, shall  not  be  deemed  to 
have  assumed  the  risk  of  such  in- 
jury." Notwithstanding  the  pro- 
visions of  the  safety  appliance  act 
(Rev.  Laws,  ch.  Ill,  sees.  203, 209; 
St.  1906,  p.  558-559,  ch.  463,  Pt.  3, 
sees.  161,  167)  prohibiting  railroad 
companies  from  hauling  cars  not 
equipped  with  automatic  couplers, 
which  could  be  operated  without 
going  between  ears,  and  declaring 
that  an  employee  injured  by  a  car 
used  contrary  to  such  provision 
should  not  be  considered  to  have 
assumed  the  risk,  though  he  con- 
tinued to  work  with  know^ledge  of 
the  unlawful  use  of  such  oars,  an 
employee  having  knowledge  that 
an  automatic  coupler  on  a  foreign 
car  was  so  defective,  that  it  could 
not  be  operated  without  going  be- 
tween the  cars,  who  negligently 
placed  his  arms  between  the  dead- 
woods  before  the  slack  of  the  train' 
had  run  out,  was  g^uilty  of  contrib- 
utory negligence  precluding  recov- 
ery. Dumphy  v.  New  York,  N.  H. 
&  H.  R.  Co.,  196  Mass.  471,  83  N. 
E.  675,  13  L.  R.  A.  1152,  n.  s.  And 
see  Allen  v.  New  York,  N.  H.  &  H. 
R.  Co.,  174  Fed.  179.  In  Wiscon- 
sin a  late  statute  provides  as  fol- 
lows: "In  any  action  brought  by 
in  employee  or  his  legal  represen- 
tatives to  recover  for  personal  in- 
juries, if  it  appear  that  the  injury 
was  caused  by  the  negligent  omis- 


sion of  his  employer  to  guard  or 
protect  his  machine  or  appliances 
or  the  premises  or  place  where  said 
employee  was  employed  in  the 
manner  required  in  the  foregoing 
section,  the  fact  that  such  employee 
continued  in  said  employment  with 
knowledge  of  such  omission,  shall 
not  operate  as  a  defense."  Although 
in  a  case  where  an  injury  to  an  em- 
ployee is  caused  by  the  negligent 
omission  of  an  employer  to  guard 
or  protect  his  machinery,  this  stat- 
ute abrogates  the  rule  which  bars 
recovery  on  the  ground  of  assump- 
tion of  the  risk  by  continuance  in 
the  employment  it  does  not  affect 
the  employer's  right  to  the  defense 
of  contributory  negligence.  Klotz 
V.  Power  &  M.  M.  Co.,  136  Wis. 
107,  116  N.  W.  770,  17  L.  R.  A. 
904,  n.  s. 

60.  The  Act  of  Congress  re- 
quiring the  equipment  of  cars  with 
automatic  couplers,  and  which  can 
be  uncoupled  without  the  necessity 
of  going  between  the  cars,  and  pro- 
viding that  an  employee  injured  by 
any  car  in  use  contrary  to  such  pro- 
visions shall  not  be  deemed  to  have 
assumed  the  risk,  was  held  to  ap- 
ply to  couplers  that  either  were 
not  so  constructed  or  were  so  de- 
fective that  the  work  of  uncoupling 
could  not  be  done  without  going 
between  the  cars.  Chicago,  Mil.  & 
St.  P.  R.  Co.  V.  Voelker,  129  Fed. 
522,  70  L.  R.  A.  264;  Denver  &  R. 
G.  Co.  V.  Arrighi,  129  Fed.  347. 
It  being  provided  by  the  Federal 
Safety  Appliance  Act  that  an  em- 
ployee does  not  assume  the  risk 
from  its  violation,  the  use  of  cars 
not  equipped  with  automatic  coup- 
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eral  Employers'  Liability  Act  of  1908  abolislies  the  rale 
of  assumed  risk  where  the  master's  -violation  of  a  statute 
has  contributed  to  the  servant's  injury.  In  those  states 
"where  the  defense  of  fellow-servants  has  been  abolished 
as  to  all  employees  or  certain  employees,  an  employee 
within  the  statute  does  not  assume  the  risk  of  negligence 
of  a  co-employee.^^ 

Under  the  Texas  statute  of  1905,  relating  to  assumed 
risk,  an  employee  of  a  railroad  company  does  not,  as  a 
matter  of  law,  assume  the  risk  of  a  defect  and  danger 
which  he  knew  of;  but  whether  he  does  or  not  depends, 
where  no  notice  of  the  defect  is  given,  on  whether  his 
proceeding  with  the  work  is  consistent  with  ordinary 
care.^^ 


lings  as  there  required,  is  negligence 
per  se.  Philadelphia  &  R.  R.  Co.  v. 
WinUer,  4  Penn.  (Del.)  387,  56  Atl. 
112.  See  also  Southern  Pao.  Co.  v. 
AUen,  48  Tex.  Civ.  App.  66,  106  S. 
W.  441. 

61.  Brooks  v.  Kinsley  Iron  & 
Machine  Co.,  202  Mass.  228,  88  N. 
E.  771;  Murphy  v.  City  Coal  Co., 
172  Mass.  324,  52  N.  E.  503;  Wood- 
worth  Iron  Co.  V.  Andrews,  114 
Ala.  243,  21  So.  440.  The  defense 
of  assumed  risk  is  not  available  in 
an  action  against  a  railway  com- 
pany for  injuries  to  an  employee 
caused  by  a  feUow-servant  in  charge 
of  a  locomotive  engine  on  a  rail- 
way, under  the  Employers'  Liabil- 
ity Act.  Pittsburg,  C.  C,  &  St.  P. 
R.  Co.  V.  Lightheiser,  168  Ind.  438, 
78  N.  E.  1033.  Under  the  stat- 
ute, a  railroad  employee  never  as- 
sumes the  risk  of  future  unan- 
ticipated negligence  of  a  co-em- 
ployee, and  hence  it  Is  not  error 
to  fail  to  instruct  the  jury  upon 
that  subject.  Pearl  v.  Omaha  &  St. 
Louis  R.  Co.,  115  la.  535,  88  N. 
W.    1078.    And   see   Phinney    v. 


Illinois  Cent.  R.  Co.,  122  Iowa, 
488,  98  N.  W.  358. 

62.  Texas  Mexican  R.  Co.  v. 
Trijerina,  51  Tex.  Civ.  App.  100, 
111  8.  W.  239.  It  was  held  that 
pieces  of  coke  falling  from  a  car 
and  permitted  to  remain  on  the 
track  for  several  hours,  was  a  de- 
fect in  the  premises  within  the 
meaning  of  said  statute,  providing 
that  the  defense  of  assumed  risk 
shall  not  be  available  in  actions 
against  a  railroad  company  where 
a  person  of  ordinary  care  would 
have  remained  in  the  service  with 
knowledge  of  the  defect.  El  Paso 
&  S.  W.  R.  Co.  V.  Alexander,  117 
S.  W.  (Tex.  Civ.  App.)  927. 

The  statute  (Act  April  24,  1905) 
provides  that  in  any  suit  against  a 
person,  corporation  or  receiver  op- 
erating a  railroad  or  street  railway, 
for  damages  for  the  death  or  per- 
sonal injury  of  an  employee  or  ser- 
vant caused  by  the  wrong  or  negli- 
gence of  such  person,  corporation 
or  receiver,  that  the  plea  of  as- 
sunaed  risk  of  the  deceased  or  in- 
jured employee,  wherein  the  ground 
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Statutes  merely  imposing  duty  on  master. 

The  courts  are  not  agreed  as  to  the  effect  of  statutes 
imposing  a  duty  upon  the  master,  upon  the  doctrine  of 
assumed  risk  by  an  employee.  Some  courts  hold  that 
in  the  absence  of  express  terms  abrogating  that  defense, 
it  does  not  change  the  rules  of  law  in  respect  to  that 
subject,''  while  others  hold  that  the  omission  of  such 


of  the  plea  is  knowledge  or  means 
of  knowledge  of  the  defect  and 
danger  which  caused  the  injury  or 
death,  shall  not  be  available  in  the 
following  cases: 

First.  Where  such  employee  had 
an  opportunity  before  being  injured 
or  killed  to  inform  the  employer  or 
a  superior  entrusted  by  the  em- 
ployer with  the  authority  to  rem- 
edy or  cause  to  be  remedied  the 
defect,  and  does  notify  or  cause  to 
be  notified  the  employer  or  supe- 
rior thereof  within  a  reasonable 
time,  provided  it  shall  not  be  nec- 
essary to  give  such  information 
where  the  employer  or  such  supe- 
rior thereof  already  knows  of  the 
defect. 

Second.  Where  a  person  of  ordi- 
nary care  would  have  continued  in 
the  service  with  the  knowledge  of 
the  defect  and  danger,  and  in  such 
case  it  shall  not  be  necessary  that 
the  servant  or  employer  give  notice 
of  the  defect  as  provided  in  subdi- 
vision 1  hereof. 

"Assumed  risk,"  as  the  term  is 
used,  in  its  legal  signification,  means 
the  risk  which  is  ordinarily  inci- 
dent to  the  service  in  which  the 
employee  is  engaged;  and  for  in- 
jury sustained  by  an  employee 
from  a  risk  ordinarily  incident 
to  his  service  the  employer 
is  not  liable.  By  the  expres- 
sion  ."risk   ordinarily  incident    to 


the  service"  is  not  meant  risk 
which  arises  out  of  the  negligence 
of  the  employer,  such  being  express- 
ly excluded.  An  employee  is  some- 
times held  to  assume  risk  which 
arises  out  of  the  negligence  of  the 
employer,  as  where  the  same  is  ob- 
vious or  known  to  him,  or  would  be 
known  to  him  by  the  exercise  of 
ordinary  care  in  the  discharge  of 
his  duty.  However,  since  the  pass- 
age of  the  Act  of  1905,  known  as 
the  "Assumed  Risk  Law,"  an  em- 
ployee in  railway  service  is  not  held 
to  assume  the  risk  of  a  defect  and 
danger  arising  out  of  the  neghgence 
of  the  railway  company  though 
known  to  him  where  a  person  of 
ordinary  care  would  continue  in 
the  service  with  knowledge  of  the 
defect  and  danger.  International  & 
G.  N.  R.  Co.  V.  Schubert,  130  S.  W. 
(Tex.  Civ.  App.)  708. 

63.  Anderson  v.  C.  N.  Nelson 
Lbr.  Co.,  67  Minn.  79,  69  N.  W. 
630;  Langlois  v.  Dunn  Worsted 
Mills,  25  R.  I.  645,  57  Atl.  910;  Bar- 
go  V.  U.  S.  Lbr.  Co.,  125  Wis.  262, 
104  N.  W.  60;  Denver  &  R.  G.  R. 
Co.  V.  Gannon,  40  Colo.  195,  90 
Pac.  853, 11  L.  R.  A.  216,  n.  s.;  Ste- 
vens V.  Gair,  109  App.  Div.  621,  96 
N.  Y.  Supp,  303;  Kreider  v.  Wis. 
Riv.  P.  &  P.  Co.,  110  Wis.  645,  86 
N.  W.  662;  Hehnke  v.  Thibnany, 
110  Wis.  645;  Nottage  v.  Saw  Mill 
Phoenix,  133  Fed.  979;  St.  Louis 
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statutory  duty  precludes  such  a  defense."  Where  not 
otherwise  expressly  provided  by  statute,  assumed  risk 
is  a  defense  in  such  a  case  in  Arkalisas," 
Colorado,^*       Kentucky,"      Maine,^*     Massachusetts,^' 


Cordage  Co.  v.  Miller,  126  Fed. 
495,  61  C.  C.  A.  477,  63  L.  R.  A. 
551;  Glenmont  Lbr.  Co.  v.  Roy,' 
126  Fed.  524,  61  C.  C.  A.  506. 

64.  Sipes  V.  MieMgan  Starch 
Co.,  137  Mich.  258,  100  N.  W.  447; 
Murphy  v.  Grand  Rapids  Veneer 
Works,  142  Mich.  677,  106  N.  W. 
211 ;  Kumbelt  v.  J.  H.  Somers  Coal 
Co.,  156  Mich.  473;  Gustafson  v. 
A.  J.  West  Lbr.  Co.,  51  Wash.  25, 
97  Pac.  1094;  Johnson  v.  Far  West 
Lbr.  Co.,  47  Wash.  492,  92  Pao. 
274;  Kansas  Bufl  Brick  Mfg.  Co. 
V.  Stark,  77  Kan.  648,  95  Pac.  1047; 
Western  Furniture  Mfg.  Co.  v. 
Bloom,  76  Kan.  127,  90  Pac.  821, 
123  Am.  St.  Rep.  123,  11  L.  R.  A. 
225,  n.  s. ;  Diamond  Block  Coal  Co. 
V.  Cuthbertson,  166  Ind.  290,  76 
N.  E.  1060.  The  Michigan  court 
places  its  determination  upon  the 
ground  that  the  doctrine  of  as- 
sumption of  risk  arises  from  the 
contract  of  emplojment,  and  the 
doctrine  cannot  be  applied  where 
a  statutory  duty  has  been  neglected 
for  the  reason  that  a  master  can- 
not legally  contract  to  violate  a 
statute.  Murphy  v.  Grand  Rapids 
Veneer  Works,  142  Mich.  677,  106 
N.  W.  211. 

65.  Defense  of  assumed  risk 
not  available  where  action  brought 
for  violation  of  a  statute  (Borby's 
Digest,  sec.  5352)  providing  for 
furnishing  timber  for  props  in 
mines.  Johnson  v.  Mammouth 
Vein  Coal  Co.,  88  Ark.  243,  114 
S.  W.  722, 19  L.  R.  A.  646,  n.  s.  An 
experienced   miner    continuing    to 


work  knowing  that  his  demand  for 
timber  for  props  has  not  been  com- 
plied with,  assumed  the  risk  of  in- 
jury from  falling  rock,  notwith- 
standing such  failure  to  furnish 
timber  was  in  violation  of  an  ex- 
press statute.  Patterson  Coal  Co. 
V.  Poe,  81  Ark.  343,  99  S.  W.  538. 

66.  Denver  &  Rio  G.  R.  Co.  v. 
Gannon,  40  Colo.  195,  90  Pac.  853, 
11  L.  R.  A.  216,  n.  s.  The  statute 
of  Colorado  requiring  all  frogs  and 
switch  rails  to  be  blocked,  does  not 
deprive  the  company,  upon  failure 
to  comply  with  such  statute,  of  the 
defense  of  assumption  of  risk.  Den- 
ver, R.  G.  R.  Co.  V.  Norgate,  141 
Fed.  247,  72  C.  C.  A.  665,  6  L.  R. 
A.  981,  n.  s. 

67.  Going  v.  North  JeUico  Coal 
Co.,  140  Ky.  323,  131  S.  W.  28. 

68.  GiUin  v.  Patten  &  S.  R.  Co., 
93  Me.  80,  44  Atl.  361. 

69.  The  statute  (Rev.  Law,  ch. 
104,  sec.  27)  requires  that  danger 
signals  be  installed  on  elevators 
used  for  carrying  freight,  and 
hence  an  employer  failing  in  this 
duty  is  liable  to  an  employee  in- 
jured by  reason  of  such  neglect 
unless  the  latter  has  assumed  the 
risk  or  is  guilty  of  contributory 
negligence.  An  employee,  how- 
ever, does  not  assume  such  risk  on 
entering  the  service  without  knowl- 
edge of  such  failure  of  duty.  Doo- 
lan  V.  Pocassett  Mfg.  Co.,  200 
Mass.  200,  85  N.  E.  1055.  An  ex- 
perienced employee  assumed  the 
risk  from  floors  not  being  placed 
in  upper  stories  of  a  building  in 
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Minnesota,'"  Montana,'^  New    Jersey/^    New    York,' 


process  of  construction,  where  he 
knew  they  were  not  laid,  although 
such  neglect  to  floor  such  stories 
was  in  violation  of  the  statute  of 
1901,  p.  105,  ch.  166.  MarshaU  v. 
Norcross,  191  Mass.  568,  77  N.  E. 
1151. 

70.  The  Laws  of  1905,  section 
1813,  requiriug  dangerous  machin- 
ery to  be  guarded,  does  not  change 
the  rule  of  law  as  to  assumption  of 
risk.  Seeley  v.  Tenant,  104  Minn. 
364,  116  N.  W.  648;  Erdman  v. 
Deer  River  Lumber  Co.,  182  Fed. 
42.  The  duty  to  guard  dangerous 
m^achinery,  where  the  same  is  prac- 
ticable, imposed  on  the  employer 
(Gen.  Stat.  1894,  sec.  2248)  has  not 
changed  the  rules  of  law  as  to  con- 
tributory negligence  or  assumption 
of  risks  by  employees.  Swenson  v. 
Osgood,  Blodgett  Mfg.  Co.,  91 
Minn.  509,  98  N.  W.  645.  The  fact 
that  a  duty  is  imposed  by  statute 
does  not  change  the  rules  of  law  as 
to  contributory  negligence  or  as- 
sumption of  risks.  Anderson  v.  C. 
N.  Nelson  Lbr.  Co.,  67  Minn.  79, 
69  N.  W.  630.  The  Factory  Act  of 
Minnesota  does  not  abolish  the  de- 
fense of  assumption  of  risk.  Glen- 
mont  Lbr.  Co.  v.  Roy,  126  Fed.  524, 
61  C.  C.  A.  506.  Where  a  statute 
provided  in  terms  that  any  corpor- 
ation which  had  failed  or  neglected 
to  fence  its  road  shall  hereafter  be 
liable  for  all  damages  sustaiaed  by 
any  person  in  consequence  of  such 
failure  or  neglect,  it  was  held  that 
an  employee  upon  a  train,  injured 
by  reason  of  his  train  coUiding 
with  cattle  upon  an  unfenced 
track,  could  not  recover.  It  was 
said  that  if  the  servant  enters  upon 
and  continues  in  the  service  of  the 


company  with  knowledge  of  the 
unsuitableness  or  inadequacy  of 
the  instrumentalities  furnished  for 
the  operation  of  the  road,  it  is  his 
own  negUgenee,  and  he  assumes  the 
known  risks  of  his  employment, 
and  the  consequent  exemption  of 
the  master  in  such  cases  is  weU  set- 
tled in  the  law.  Fleming,  Admr.  v. 
St.  P.  &  D.  R.  Co.,  27  Minn.  Ill,  6 
N.  W.  448. 

71.  Monson  v.  La  France  Cop- 
per Co.,  114  Pac.  (Mont.)  778;  Os- 
terhobn  v.  Boston  &  Mont.  C.  C. 
&  S.  Min.  Co.,  40  Mont.  508,  107 
Pac.  499. 

72.  The  New  Jersey  statute 
providing  that  whenever  practic- 
able, all  machinery  of  every  de- 
scription shall  be  properly  guarded, 
does  not  abolish  the  common  law 
principle  of  assumption  of  risk, 
since  the  statute  merely  provides 
a  penalty  for  its  violation  and  there 
is  no  provision  that  assumption  of 
the  risk  shall  not  be  presented  as  a 
defense  nor  is  there  any  reference 
to  civil  liabilities.  Mika  v.  Passaic 
Print  Works,  76  N.  J.  L.  561,  70 
At.  327. 

73.  Knisley  v.  Pratt,  148  N.  Y. 
377,  42  N.  E.  987,  32  L.  R.  A.  369; 
E.  S.  Higgins  Carpet  Co.  v. 
O'Keefe,  79  Fed.  900,  25  C. 
C.  A.  220.  The  absence  of 
guards  required  to  be  placed 
upon  all  gearing  and  belting 
in  a  factory  in  which  women  and 
children  are  employed  (see.  11,  ch. 
462,  Laws  of  1887,  amending  ch. 
409,  Laws  of  1886),  imposes  no  lia- 
bility upon  an  employer  in  eases 
where  an  infant  employee,  knowing 
of  their  absence,  voluntarily  med- 
dles  with   the   machinery   and    is 
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Ohio,^^       Rhode       Island,''      and     Wisconsin. ''''       As- 
sumed       risk       is       not     a     defense      in    Indiana/' 


injured.  White  v.  Witteman  Lith- 
ograph Co.,  131  N.  Y.  631,  30  N. 
E.  236. 

74.  Johns  V.  Cleveland,  C.  C. 
&  St.  L.  R.  Co.,  23  Ohio  C.  C.  R. 
442  [affirmed  in  69  Ohio  St.  532,  70 
N.  E.  1124];  Cleveland  &E.  R.  Co. 
V.  Somers,  24  Ohio,  C.  C.  R.  67; 
KJrause  v.  Morgan,  53  Ohio  St.  26, 
40  N.  E.  886.  But  a  federal  decis- 
ion holds  that  the  effect  of  the  Ohio 
statute  requiring  the  blocMng  of 
frogs  and  guard  rails  is  to  reheve 
the  servant  from  assumption  of  the 
risk.  Narramore  v.  Cleveland  C.  C. 
&  St.  L.  R.  Co.,  96  Fed.  298,  37  C. 
C.  A.  499,  48  L.  R.  A.  68. 

75.  A  violation  by  an  employer 
of  the  statute  requiring  that  all 
belting  and  gearing  shall  be  pro- 
vided with  proper  safeguards,  does 
not  abolish  or  supersede  the  appli- 
cation of  the  doctrine  of  assumed 
risk  or  contributory  negligence. 
Langlois  v.  Dunn  Worsted  MiUs, 
25  R.  I.  645,  57  At.  910. 

76.  The  statute  (§  1636j),  and 
similar  acts,  does  not  give  a  right 
of  recovery  in  any  case  where  the 
plaintiff  has  assumed  the  risk  or 
been  guilty  of  contributory  negli- 
gence. Kreider  v.  Wis.  Riv.  P.  & 
P.  Co.,  110  Wis.  645,  86  N.  W.  662; 
Hehnke  v.  Thihnany,  107  Wis.  216, 
83  N.  W.  360.  The  act  of  1905, 
however,  abolishes  assumed  risk  as 
a  defense  where  faUure  to  provide 
safeguards  is  relied  on.  But  where 
a  statute  made  it  the  duty  of  a 
raOroad  company  to  fence  its  track, 
and  made  it  liable  for  all  injuries 
to  cattle  and  persons  thereon  occa- 
sioned by  failure  to  construct  such 
fences,  it  was  held  that  the  stat- 


ute, in  case  of  an  injury  to  an  em- 
ployee, excluded  the  defense  of 
contributory  negligence;  that  the 
law  was  not  unconstitutional,  upon 
that  ground,  but  was  within  the  po- 
lice power  of  that  state.  To  the  ar- 
gument that  the  injured  employee 
knew  that  the  road  was  not  fenced, 
and  by  continuing  in  the  employ- 
ment assumed  the  risk,  it  was  said 
that  the  most  that  can  be  claimed 
is,  if  deceased  knew  that  the  road 
was  unfenced,  and  he  doubtless  did, 
he  would  also  be  presumed  to  know 
that  the  statute  protected  him  in 
express  terms  by  declaring  that  the 
company  should  be  liable  for  aU 
damages  he  might  sustain  occa- 
sioned by  the  want  of  a  feru3e,  and 
that  by  continuing  the  employ- 
ment he  at  most  only  accepted  ap- 
parent risks  and  not  the  possible 
danger  of  cattle  straying  on  the 
track,  when  it  does  not  appear  that 
he  knew  the  cattle  were  likely  to 
be  on  the  track.  To  this  sufficient 
answer  might  be  added  the  further 
reason  that  the  deceased  might 
well  act  upon  the  presumption  that 
the  defendant  would  proceed  to 
perform,  without  unnecessary  de- 
lay, the  duty  which  the  statute 
imposed  upon  it.  This  conclusion 
was  based  solely  upon  the  language 
of  the  statute.  Quackenbush  v. 
Wise.  &  Minn.  R.  Co.,  62  Wise. 
411,  22  N.  W.  519.  See  Curry  v. 
Chicago  &  N.  W.  R.  Co.,  43  Wise. 
666. 

77.  The  doctrine  of  assumed 
risk  in  Indiana  cannot  be  invoked 
where  there  has  been  a  violation 
of  a  specific  statutory  mandate  or 
prohibition.     Inland  Steel  Co.  v 
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lowa,^^  Kansas,^*  Louisiana,^"  Michigan,"  Missoiiri,^^ 
Oklahoma, 8'  Pennsylvania,^*  Vermont,*^  and  Washing- 
ton.^^ In  still  other  jurisdictions,  assumed  risk  is  no 
defense  where  the  negligence  reUed  on  is  the  violation 
of  a  statute,  where  the  violation  is  a  wilful  one.*^ 


Yedinak,  87  Ind.  229,  87  N.  E.  723. 
The  rule  as  to  assumption  of  risk 
in  Indiana  is  stated  to  be  that  the 
doctrine  does  not  apply  where  the 
injury  occurs  by  reason  of  the  fail- 
ure to  comply  with  statutory  du- 
ties. This  rule  was  applied  where 
the  operator  of  a  coal  mine  did  not 
establish  a  code  of  signals  as  re- 
quired by  statute  (Bums  Rev.  Stat. 
1901,  sec.  7470).  Island  Coal  Co. 
V.  Swaggerty,  158  Ind.  664,  65  N. 
E.  1026.  A  railroad  employee  does 
not  assume  the  risk  incident  to  the 
operations  of  a  train  at  a  speed  pro- 
hibited by  a  city  ordinance.  Pitts- 
burg C."C.  &  St.  L.  R.  Co.  V.  Moore, 
152  Ind.  345,  53  N.  E.  290,  44  L.  R. 
A.  638.  See  also  Cleveland  C.  C.  & 
St.  L.  R.  Co.  V.  Powers,  173  Ind. 
105,  88  N.  E.  1073,  89  N.  E.  485. 
An  employee  does  not  assume  the 
risk  of  injury  from  a  failure  of  a 
railroad  company  to  observe  an 
ordinance  forbidding  the  running 
of  a  locomotive  backward  in  the 
night  time  without  a  light  on  the 
rear  end,  by  continuing  in  the  em- 
ployment with  knowledge  of  such 
neglect.  Chicago  &  E.  R.  Co.  v. 
Lawrence,  169  Ind.  319,  79  N.  E. 
363.  A  servant  does  not  assume 
the  risk  of  the  master's  negligent 
disregard  of  the  statute  requiring 
machinery  to  be  guarded,  although 
he  knows  it  is  unguarded.  Davis  v. 
Mercer  Lbr.  Co.,  164  Ind.  413,  73 
N.  E.  899;  American  Car  &  Foun- 
dry Co.  V.  Clark,  32  Ind.  App.  644, 
70  N.  E.  828.  Under  the  Indiana 
2  M.  &  S.— 3 


statutes  of  1894,  relating  to  the 
safety  of  minors,  a  master  who  owes 
his  servant  the  duty  of  providing 
a  safe  place  to  work,  is  made  liable 
for  neglect  of  duty  in  this  respect, 
and  is  not  relieved  from  such  lia- 
bility by  the  negligence  of  the  serv- 
ant or  his  notice  of  danger  or  as- 
sumption of  the  risk.  Boyd  v.  Bra- 
zil Block  Coal  Co.,  50  N.  E.  (Ind. 
App.)  368 

78.  Poll  V.  Numa  Block  Coal 
Co.,  127  N.  W.  (Iowa),  1105.  In 
earlier  cases,  it  was  held,  however, 
that  ordinances  limiting  the  rate 
of  speed  in  cities  are  for  the  pro- 
tection of  employees  of  the  rail- 
roads while  walking  upon  its 
tracks,  as  well  as  persons  crossing 
its  tracks,  and  hence  such  em- 
ployees do  not  assume  the  risk  of 
the  neglect  of  the  company  to  ob- 
serve such  ordinance  unless  they 
continue  in  the  employment  with 
knowledge  that  the  ordinance  is 
habitually  violated.  Camp  v.  Chi- 
cago &  G.  W.  R.  Co.,  124  la.  238, 
99  N.  W.  735.  So  it  was  held  that 
a  brakeman  assumes  the  risk  of 
trains  running  through  a  city  at 
a  speed  in  excess  of  that  regulated 
by  law  or  ordinance,  where  he 
knows  of  the  habitual  violation. 
Martin  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  118  la.  148,  91  N.  W.  1034,  59 
L.  R.  A.  698,  96  Am.  St.  Rep.  371. 

79.  Bailey  v.  Prune  Western 
Shelter  Co.,  83  Kan.  230,  109  Pao. 
791.  The  Factory  Act  (Laws  1903, 
c.  356)  precludes  the  defense  of  as. 
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sumption  of  risk,  but  not  of  con- 
tributory negligence.  The  prime 
object  of  such  law  is  to  deter  em- 
ployers from  exposing  their  serv- 
ants to  accidental  injuries  from 
unnecessary  exposure  to  danger 
even  where  the  danger  is  apparent, 
and  where  emplojrment  is  accepted 
or  contiaued  under  such  circum- 
stances that  the  common  law  im- 
putes knowledge  of  the  danger  to 
the  employee  and  his  assumption 
of  the  risk.  Lewis  v.  Barton  Salt 
Co.,  82  Kan.  163,  107  Pao.  783. 
Statutory  requirements  supersede 
the  duty  of  the  exercise  of  ordinary 
care,  and  abrogates  the  doctrine 
of  assumed  risk,  where  there  is  a 
violation  of  the  statutory  duty. 
Contributory  negligence  is  an  af- 
firmative defense  in  such  a  case. 
Kansas  Buff  Brick  Mfg.  Co.  v. 
Stark,  77  Kan.  648,  95  Pao.  1047. 

80.  HaUey  v.  Texas  &  P.  R. 
Co.,  113  La.  533,  37  So.  131. 

81.  Murphy  v.  Grand  Rapids 
Veneer  Works,  142  Mich.  677,  106 
N.  W.  211.  An  omission  of  statu- 
tory duty  is  not  a  risk  assumed  by 
an  employee  even  if  the  employee 
has  knowledge,  since  he  is  not 
chargeable  with  knowledge  of  that 
which  could  not  lawfully  exist. 
Sipes  V.  Michigan  Starch  Co.,  137 
Mich.  258,  100  N.  W.  447.  Where 
the  statute  imposes  a  duty  upon 
the  employer  for  the  protection  of 
the  employees,  an  injury  from  this 
neglect  of  duty  is  not  a  risk  as- 
sumed by  the  employee.  Klien- 
feldt  V.  J.  H.  Somers  Coal  Co.,  156 
Mich.  473,  121  N.  W.  118.  But 
notwithstanding  a  statute  requires 
the  blocking  of  switches  and  guard 
rails,  an  employee  who  voluntarily 
attempts  to  uncouple  moving  cars, 
in  violation  of  a  known  rule  pro- 


hibiting him  from  going  between 
cars  to  couple  or  uncouple  them, 
cannot  recover  if  injured  by  his 
foot  getting  caught  in  an  un- 
blocked frog.  Grand  v.  Mich.  Cent. 
R.  Co.,  83  Mich.  504,  47  N.  W.  837, 
11  L.  R.  A.  402. 

82.  Durant  v.  Lexington  Coal 
Min.  Co.,  97  Mo.  62,  10  S.  W.  484; 
Collins  V.  Star  Paper  Mill  Co.,  143 
Mo.  App.  333,  127  8.  W.  641;  Bair 
V.  Heibel,  103  Mo.  App.  621,  77 
S.  W.  1017;  Stafford  v.  Adams, 
113  Mo.  App.  717,  88  S.  W.  1130. 
But  see  Spiva  v.  Osage  Coal  &  Min. 
Co.,  88  Mo.  68;  St.  Louis  Cordage 
Co.  V.  MiUer,  126  Fed.  495,  61  C. 
C.  A.  477,  63  L.  R.  A.  551. 

83.  Assumed  risk  held  not  a  de- 
fense to  the  master's  liabihty  for 
injuries  to  his  servant  caused  by 
his  violation  of  statutory  require- 
ments relating  to  ventUation  of 
mines.  (Act  Congress  July  1,  1902, 
eh.  1356,  32  Stat.  631.)  Sans  Bois 
Coal  Co.  V.  Janeway,  22  Okl.  425, 
99  Pac.  153. 

84.  Valjago  v.  Carnegie  Steel 
Co.,  226  Pa.  514,  75  Atl.  728. 

85.  The  statute  of  Vermont 
prohibits  the  running  of  cars  with 
ladders  on  the  side  and  provides 
that  where  this  statute  is  violated 
the  company  shall  be  liable  in 
damages  to  a  servant  thus  injured. 
An  employee  does  not  assume  the 
risk.  Kilpatrick  v.  Grand  Trunk  R. 
Co.,  74  Vt.  288,  52  At.  531,  93  Am. 
St.  Rep.  887. 

86.  Assumption  of  risk  not  a 
defense  where  the  negligence 
charged  is  that  of  non-observance 
of  statutoiy  requirements.  Green 
V.  Western  American  Co.,  30  Wash. 
87,  70  Pac.  310;  Dukette  v.  North- 
western Woodenware  Co.,  Ill  Pac. 
(Wash.)  1065.    Although  assumed 
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In  Alabama,  if  it  appears  that  the  injuries  of  which 
an  employee  sustained  was  the  resulb  of  the  wilftil, 
wanton  and  reckless  act  of  another  employee,  a  plea  of 
assumed  risk  is  not  available.'* 

Violation  of  statute  by  servant. 
Where  a  servant  is  injured  while  violating  a  statute  fix- 
ing the  maximum  hours  of  work  for  certain  railroad  em- 
ployees in  one  day,  which  makes  such  violation  a  misde- 
meanor on  the  part  of  the  servant,  he  cannot  recover. *' 

§  360.  Promise  to  assume  risks. 

A  promise  by  an  employee  to  assume  the  risks  of  his 
employment  is  generally  held  to  be  void.^" 


risk  is  not  a  defense  wliere  an  in- 
jury is  caused  by  failure  to  observe 
a  statute  requiring  the  guarding  of 
machinery  (Thomson  v.  Issaquah 
Shingle  Co.,  43  Wash.  253,  86  Pac. 
588;  Daffron  v.  Majestic  Laundry 
Co.,  41  Wash.  65,  82  Pac.  1089; 
Rector  v.  Bryant  Lumber  &  Shin- 
gle Mill  Co.,  41  Wash.  556,  84  Pac. 
7),  yet  where  a  guard  approved  by 
competent  workmen  has  been  fur- 
nished, though  insufficient  to  pre- 
vent the  accident,  and  such  an 
accident  could  not  reasonably 
have  been  foreseen,  an  employee 
who  had  worked  with  the  ma- 
chine thus  guarded  for  more  than 
three  years,  assumed  the  risk. 
Johnston  v.  Northern  Lumber 
Co.,  42  Wash.  230,  84  Pac.  627; 
Cook  V.  Pittcook  Lbr.  Co.,  51 
Wash.  316,  98  Pac.  1130. 

87.  Demereski  v.  Citizens'  Coal 
Mining  Co.,  149  lU.  App.  513.  The 
doctrine  previously  declared  that 
contributory  negHgence  is  no  de- 
fense in  an  action  against  a  mine 
owner  if  an  injury  results  to  a 
miner  by  reason  of  a  wilful  viola- 
tion of  the  mine  and  miner's  act, 
applied  to  the  doctrine  of  assumed 


risk.  Spring  VaUey  Coal  Co.  v. 
Pattmg,  210  lU.  342,  71  N.  E.  371. 
Under  the  statute  (Laws  1899,  p. 
317,  see.  18),  a  miner  does  not  as- 
sume the  risk  of  injury  from  loose 
overhanging  rock,  known  by  him 
to  be  dangerous,  as  he  may  as- 
sume in  case  such  place  is  not 
marked  as  dangerous,  that  the  ex- 
amination has  been  made  and 
found  unnecessary  to  be  marked  as 
dangerous.  A  conscious  violation 
of  that  act  is  a  wilful  violation.  Kel- 
lyviUe  Coal  Co.  v.  Strum,  217  111. 
516,  75  N.  B.  375. 

88.  Tennessee  Coal,  Iron  &  R. 
Co.  V.  Bridges,  144  Ala.  229,  39 
So.  902,  113  Am.  St.  Rep.  35. 

89.  A  fireman  injured  while  at 
work  in  violation  of  the  statute, 
making  it  a  misdemeanor  for  mem- 
bers of  train  crews  to  work  more 
than  sixteen  hours  in  any  twenty- 
four,  cannot  recover  for  the  injuries 
he  received,  though  he  acted  under 
orders  of  his  superior.  Lloyd  v. 
North  Carolina  R.  Co.,  151  N. 
Car.  536,  66  S.  E.  604. 

90.  See  supra,  chapter  on  con- 
tracts limiting  liabUity.  Under  the 
Indiana  statute,  a  promise  by  an 
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§  361.  Risks  arising  after  work  commenced. 

The  risks  assumed  by  a  servant  are  not  limited  to  those 
existing  and  known  to  the  servant  at  the  time  of  his 
employment,  but  include  those  which  arise  during  the 
service,  the  same  as  if  they  had  existed  when  he  entered 
the  service.^  ^ 

§  362.  Risks  while  working  out  of  hours. 

Where  a  servant  is  working  over  time  in  the  line  of  his 
employment,  he  assumes  the  risk  the  same  as  if  the  work 
was  being  done  during  the  regular  work  hours.' ^ 

§  363.  Servant  working  outside  scope  of  employment. 

So  where  the  servant  is  voluntarily  working  outside  of 
the  scope  of  his  employment,  the  doctrine  of  assumed  risk 
applies.'* 

And  generally  the  fact  that  the  servant  is  working  out- 
side of  the  scope  of  his  employment,  where  pursuant  to 
the  orders  of  the  master  or  his  representative,  does  not 
affect  the  question  of  assttmption  of  risk.'* 

But  the  risks  coimected  with  work  outside  the  regular 
scope  of  employment  are  not  among  the  "ordinary" 
risks  assumed  as  matter  of  contract.'^ 

employee  of  a  railroad  company  to  95.     "A    servant's    implied    as- 

assume  the  risks  of  his  emplojrment,  sumption  <  f  risks,  which  accom- 

is  void.     Pittsburg,  C,  C.   &  St.  panies  and  is  a  part  of  a  contract  of 

L.  R.  Co.  V.  Ross,  169  Ind.  3,  80  hiring,  is  confined  to  that  particu- 

N.  E.  845.  lar  work  and  class  of  work  for  which 

91.  Norfolk  Beet  Sugar  Co.  v.  he  is  employed;  and  if  the  master 
Hight,  56  Neb.  162,  76  N.  W.  566;  orders  him  to  work  temporarily  in 
Johnson  v.  Devoe  Snuff  Co.,  62  another  department  of  the  general 
N.  J.  L.  417,  41  Atl.  936;  St.  Louis  business  where  the  work  is  of  such  a 
Cordage  Co.  v.  Miller,  126  Fed.  different  nature  and  character  that 
495,  61  C.  C.  A.  477,  63  L.  R.  A.  it  cannot  be  said  to  be  within  the 
551 .  scope  of  the  emplosrment,  and  where 

92.  Tehoe  v.  Allen,  92  Mich,  he  is  associated  with  a  different 
464,  52  N.  W.  740,  31  Am.  St.  Rep.  class  of  employees,  he  will  not,  by 
608.  obeying    such    orders,    necessarily 

93.  See  chapter  on  scope  of  thereby  assume  the  risks  incident 
employment,  this  volume.  to  the  work;  and,  in  a  case  involving 

94.  See  infra  — .  the    principle    here    declared,    it 


§§364,  365 


Assumption  of  Risk. 


969 


§  364.  Assumption  of  risk  of  other  negligence. 

The  fact  that  a  servant  has  assumed  the  risk  of  a  certain 
act  of  negligence  does  not  preclude  a  recovery  by  him  for 
personal  injuries  received  from  another  different  act  of 
negligence.'* 

II.  Ordinary  Risks. 

§  365.  General  rule. 

The  prevailing  doctrine  to-day  (with  reference  to  ordi- 
nary risks),  has  been  stated  in  various  forms  of  expression, 
but  practically  the  same  in  effect,  to  the  effect  that  when 
an  employee  of  age  and  intelligence  enters  another's  serv- 
ice, he  is  presumed  to  understand  and  assume  all  the 
ordinary  risks  incident  thereto;  and  to  measurably  predi- 
cate his  wages  upon  the  extent  of  the  perils  he  is  to 
encounter  and  among  others,  are  those  he  knows  are  more 
or  less  likely  to  occur  through  occasional  negUgence  of  his 
co-employees." 


■will  not  be  held,  as  a  matter  of  law, 
that  the  injured  party  assumed  the 
risk,  unless  the  evidence  is  clear, 
explicit,  and  uncontradicted  to  that 
point."  This  instruction  was  ap- 
proved, and  the  words  "to  that 
point,"  used  in  the  instruction, 
were  held  to  relate  to  the  assump- 
tion of  risks  on  the  knowledge  or 
want  of  knowledge  of  the  injured 
employee.  Quinn  v.  Electric 
Laundry  Co.,  155  Cal.  508,  101 
Pac.  797. 

96.  Gal.  H.  &  S.  A.  R.  Co.  v. 
Manns,  37  Tex.  Civ.  App.  356, 
84  S.  W.  254. 

97.  Hare  v.  Mclntyre,  82  Me. 
240,  19  At.  453,  17  Am.  Ft.  Rep. 
476;  Choctaw,  O.  &  G.  R.  Co.  v. 
Jones,  77  Ark.  367,  92  S.  W.  244, 
4  L.  R.  A.  837,  n.  s.;  Hayden  v. 
SmithviUe  Mfg.  Co.,  29  Conn. 
548;  Croker  v.  Pusey  &  Jones  Co., 


3  Penn.  (Del.)  1,  50  Atl.  61;  South 
em  Cotton  OU  Co.  v.  Skipper,  125 
Ga.  368,  54  8.  E.  110;  Hoosier 
Stone  Co.  v.  McCain,  133  Ind.  231, 
31  N.  E.  956;  Atchison,  T.  &  S.  F. 
R.  Co.,  33  Kan.  660,  7  Pac.  204; 
Wagner  v.  Boston  Elev.  R.  Co.,  188 
Mass.  437,  74  N.  E.  919;  Jones  v. 
Mfg.  &  Inv.  Co.,  92  Me.  565,  43 
Atl.  512;  Chambers  v.  Chester, 
172  Mo.  461,  72  S.  W.  904;  Johnson 
V.  Devoe  Snuff  Co.,  62  N.  J.  L.  417, 
41  Atl.  936;  Harrison  v.  Central  R. 
Co.,  31  N.  J.  L.  293;  Dana  v.  New 
York  C.  &  H.  R.  R.  Co.,  92  N.  Y. 
639 ;  Neely  v.  Southwestern  Cotton 
Seed  Oil  Co.,  13  Okl.  356,  75  Pac. 
537,  63  L.  R.  A.  !45;  Leach  v. 
Oregon  Short  Line  R.  Co.,  29  Utah, 
285,  81  Pac.  90,  110  Am.  St.  Rep. 
708;  Richards  v.  Riverside  L:on 
Works,  56  W.  Va.  510,  49  S.  E. 
437;  Riley  v.  West  Virginia,  Cent 
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A  servant  assumes  all  the  ordinary  risks  of  his  employ- 
ment, without  regard  to  whether  the  employment  is 
dangerous  or  otherwise.'* 

In  other  words,  "extraordinary"  dangers  are  ordinary 
risks  where  they  are  essentially  incident  to  the  business.*" 

§  366.  Doctrine  as  based  upon  contract. 

It  has  already  been  stated  that  the  doctrine  of  assumed 
risk  is  generally  held  to  be  based  on  contract."" 

At  any  event,  the  rule  with  respect  to  ordinary  risks 
rests  upon  contract.  It  is  an  implied  condition  in  the 
contract  of  service.  It  has  been  held  that  this  rule  as  to 
ordinary  risks,  is  entirely  distinct  from  obvious  risks; 
as  to  the  latter  it  may  well  be  doubted  whether  the 
doctrine  can  be  said  to  rest  wholly  upon  the  implied 
agreement  on  the  part  of  the  employee  where  the  obvious 
risk  of  the  business  results  in  injury.  The  inability  of  the 
employee  to  sue  is  due  to  the  fact  that  he  voluntarily 
assumed  those  risks,  not  necessarily  under  an  implied 
contract  to  do  so,  but  by  an  independent  act  of  waiver, 
evidenced  by  his  entering  the  employment  with  fuU 
knowledge  of  the  facts.  "^ 

&  P.  R.  Co.,  27  W.  Va.  145;  Hock-  98.     Richards  v.  Riverside  Iron 

ing  V.   Windsor  Spring  Co.,    125  Works,  56  W.  Va.  510,  49  S.  E. 

Wise.  575,  104  N.  W.  705.    It  was  437;  Southern  R.  Co.  v.  Mauzy,  98 

stated  by  Cockburn,  C.  J.,  in  Clark  Va.  692,  37  S.  E.  285;  Louisville, 

V.  Holmes,  7  H.  &  N.  943,  that  the  E.  &  St.  L.  C.  R.  Co.  v.  Hanning, 

rule  goes  only  to  this:  that   the  131  Ind.  528,  31  N.  E.  187,  31  Am. 

danger    contemplated   in    entering  St.  Rep.  443. 

into  the  contract  shall  not  be  ag-  99.     Thomas   v.    Missouri   Pac. 

gravated  by  any  omission  on  the  R.  Co.,  109  Mo.  187,  18  S  W.  980. 

part  of  the  master  to  keep  the  ma^  100.     See  supra,  §  357. 

chinery  in  the  condition  in  which  101.     Kinsley  v.  Pratt,   148  N. 

from  the  terms  of  the  contract  or  Y.  372,  42  N.  E.  986,  32  L.  R.  A. 

the  nature  of  the  employment,  the  367;  Gaffney  v.  N.  Y.  &  N.  E.  R. 

servant  had  a  right  to  expect  it  Co.,  15  R.  I.  456,  7  At.  284;  Beeson 

would  be  kept.    This  was  approved  v.  Green  Mountain  G.  M.  Co.,  57 

by  the  Maryland  court  in  Cumber-  Cal.  20;  Alcorn  v.  Chicago  &  Alton 

land  &  Penn.  R.  Co.  v.  State,  44  R.  Co.,  108  Mo.  81,  16  S.  W.  229; 

Md.  283.  Frye  v.  Bath  Gas  &  Elec.  Co.,  94 

Me.  17. 
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This  mling  evidently  applies  to  slieh  obvious  defects 
and  dangers  as  are  not  of  the  character  embraced  within 
the  term  ordinary.  The  conclusion  logically  follows  that 
such  obvious  risks  or  dangers  are  not  ordinary  risks,  and 
that  the  liability  of  the  master,  as  to  obvious  risks  other 
than  ordinary,  is  made  to  depend  upon  knowledge  by  the 
servant  either  actual  or  constructive. 

§  367.  What  are  ordinary  risks. 

Ordinary  risks  are  those  "naturally"  incident  to  the 
employment;"^  but  not  "all"  the  risks  incident  to  the 
employment,  only  those  "ordinarily"  incident  to  the 
employment."' 

They  are  those  which  are  ordinary  "and"  usual; 
"usual"  being  that  which  is  common,  frequent,  customary, 
while  "ordinary"  is  that  which  is  often  recurring."^ 

Ordinary  risks  have  also  been  defined  as  those  which 
are  a  part  of  the  natural  and  ordinary  method  of  con- 
ducting the  business,  even  though  they  might  fairly  be 
called  extraordinary  with  reference  to  a  different  business, 
or  a  different  department  of  the  same  business."^ 

So  where  the  master  has  furnished  reasonably  safe  appli- 
ances, and  is  not  guilty  of  neghgence  in  failing  to  inspect 
them  while  in  use  by  the  injured  employee,  the  risk  of 

102.  Missouri,  K.  &  T.  R.  Co.  ordinary  oiroumstances  will  not 
of  Texas  v.  St.  Clair,  21  Tex.  Civ.  produce  injury,  and  hence  such  an 
App.  345,  51  S.  W.  666.  A  serv-  employee  who  takes  hold  of  such  a 
ant  assumes  such  risks  as  commonly  wire  without  knowledge  that  the 
attend  the  business.  An  instruc-  wire  has  been  more  strongly 
tion  stating  that  he  assumed  such  charged,  from  contact  with  a 
risks  as  necessarily  attended  it  was  high  voltage  wire,  does  not,  as 
error.  Gulf  C.  &  S.  F.  R.  Co.  v.  matter  of  law,  assume  the  risk 
Kizziah,  86  Tex.  81,  23  S.  W.  578.  thereof.      Short    v.    Fort    Dodge 

103.  Moore  Lime  Co.  v.  Rich-  Light  &  Power  Co.,  128  N.  W. 
ardson's  Adm'x,   95  Va.   326,   28  (Iowa),  366. 

S.  E.  334,  64  Am.  St.  Rep.  785.  105.     Chicago  &  A.  R.  Co.  v. 

104.  Chicago  City  R.  Co.  v.  WUd,  109  lU.  App.  38;  Southern 
Leach,  104  111.  App.  30.  An  em-  Pac.  Co.  v.  Winton,  27  Tex.  Civ. 
ployee  with  experience  about  an  App.  603,  66  S.  W.  447;  Tucker 
electric  light  plant,  is  presumed  to  v.  Northern  Terminal  Co.,  41 
know  that  an  electric  light  wire  Oreg.  82,  68  Pac.  426. 

carries  only  such  a  voltage  as  under 
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injury  therefrom  is  one  of  the  ordinary  risks  which  the 
employee  assumes.  ^"^ 

Among  the  ordinary  risks  assumed  are  the  risks  of 
injury  from  the  act  of  fellow-servants  (subject  to  the 
Employer's  Liability  Acts)  which  will  be  treated  of  in  the 
chapter  on  fellow-servants.^"' 

As  distinguished  from  extraordinary  risks. 

They  are  to  be  distinguished  from  an  extraordinary  risk 
which  relates  to  a  risk  resulting  from  the  negligence  of 
the  master, ^"^  i.  e.,  ordinary  risks  are  those  which  an  ex- 
perienced employer  cannot  foresee  and  guard  against."' 

For  instance,  if  the  master  is  negligent  in  regard  to  fur- 
nishing a  safe  place  to  work  or  safe  appliances  or  compe- 
tent co-servants  or  a  sufficient  number  of  co-servants,  or  as 
to  instructing  and  warning,  and  the  question  is  whether 
because  of  the  servant  knowing,  or  being  charged  with 
notice,  the  servant  assumed  the  risk,  the  risk  referred  to 
is  not  an  "ordinary"  risk  but  an  "extraordinary"  risk. 

106.  When  reasonably  safe  tools  108.  George  v.  Clark,  85  Fed. 
or  machinery  have  once  been  fur-  608,  29  C.  C.  A.  374;  Texas  & 
nished,  it  is  not  negligence  in  the  N.  O.  R.  Co.  v.  Kelly,  98  Tex.  123, 
master  if  the  tool  or  machine  80  S.  W.  79.  The  ordinary  risks 
breaks,  whether  from  an  original  which  a  servant  assumes  by  his 
external  fault,  not  apparent,  when  contract  of  employment,  are  such 
the  machine  or  tool  was  first  pro-  only  which  occur  after  due  per- 
vided,  or  from  an  external  apparent  formance  by  the  employer  of  those 
one  produced  by  time  and  use,  not  duties  which  the  law  imposes  upon 
brought  to  the  masiter's  knowledge,  him.  Benzing  v.  Steinway  &  Sons, 
These  are  the  ordinary  risks  which  101  N.  Y.  547,  5  N.  E.  449;  String- 
the  servant  assumes.  Ehni  v.  ham  v.  Stewart,  100  N.  Y.  616, 
National  Rube  Works,  203  Pa.  3  N.  E.  575;  Pantzar  v.  TiUy 
186,  62  At.  166  (plank  used  in  Foster  I.  M.  Co.  99  N.  Y.  368,  2 
scaffolding);  Mixter  v.  Coal  Co.,  N.  E.  24;  Louisville,  etc.,  R.  Co.  v. 
152  Pa.  397,  25  Atl.  587.  Caven's  Admr.,  9  Bush.  559;  Him- 

107.  Includes  the  risk  of  acci-  rod  Coal  Co.  v.  Clark,  107  lU.  514, 
dents  from  previous  neghgenee  of  64  N.  E.  282. 

servants  La  their  field.     O'Connor  109.    Beasley  v.  Linehan  Trans- 

V.  Rich,  104  Mass.  560,  42  N.  E.      fer  Co.,  148  Mo.  413,  50  8.  W.  87; 
111,  49  Am.  St.  Rep.  483.  Kentucky  Freestone  Co.  v.  McGee, 

118  Ky.  306,  80  S.  W.  1113. 
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Statement  by  Illinois  court. 

It  has  been  expressed  by  the  Illinois  court  that  an 
employee  does  not  assume  all  the  risks  incident  to  his. 
employment,  but  only  such  as  are  usual  and  ordinary, 
and  remain  so  after  the  master  has  taken  reasonable  care 
to  prevent  or  remove  them.^^" 

And  also  that  it  was  error  to  instruct  that  the  ordinary 
risks  of  the  employment  meant  such  risks  as  are  usual  and 
ordinary  in  the  employment,  after  the  employer  had  taken 
reasonable  care  to  discover  and  prevent  them,  since  the 
jury  were  thus  misled  into  understanding  that  defendant 
would  be  Liable,  unless  he  had  taken  reasonable  care  to 
discover  (in  the  particular  case)  that  decedent  would  be 
exposed  to  danger,  because  of  the  act  of  other  employees 
and  had  taken  such  care  to  prevent  the  act  or  omipsion 
occasioning  his  death. "i 

The  quaUfication  of  the  rule  thus  stated,  is  without  sup- 
port in  weU  considered  cases.  The  rtde  itself  has  no  quali- 
fication except  in  eases  of  inexperienced  employees  known 
to  be  such.  Ordinary  risks  are  assumed  by  the  contract 
of  employment,  and  the  master  is  under  no  obligation  to 
exercise  any  care  or  take  any  precaution  to  prevent  them. 

§  368.  Presumption  of  knowledge. 

It  has  been  stated  that  a  servant,  when  he  engages  in  an 
employment,  is  held  to  have  done  so  with  a  knowledge  of 
the  risks  of  its  ordinary  hazards,  whether  from  the  care- 
lessness of  fellow-servants  in  the  same  hne  of  employment 
or  from  latent  defects,  or  the  ordinary  dangers  in  the  use 
of  machinery  and  appUanees  used  in  the  business.  The 
qualification  of  the  rule  is  that  the  master  must  use  aU 
reasonable  precautions  to  select  capable  and  prudent 
fellow-seiT^ants  and  machinery  and  implements  properly 
constructed  and  of  good  material.  "^ 

110.     Sloack  V.  Harris,  200  111.  111.    WeUs  v.  O'Hara,  209  lU. 

96,  65  N.  E.  669;  lUinois  Steel  Co.  627,  70  N.  E.  1056. 

V.  Ryska,  200  111.  280,  65  N.  E.  112.     Richardson  v.  Cooper,  88 

743;  La  Salle,  City  of  v.  Kosta,  I11.270;Snow  v.  Housatonic  R.  Co., 

190  lU.  130,  60  N.  E.  72;  Himrod  8  AUen  441,   85  Am.    Dec.   720; 

Coal  Co.  V.  Clark,  197  lU.  514,  64  Gilman  v.  Eastern  R.  Co.,  10  Allen 

N.  B.  282.  233,  87  Am.  Dec.  635;  Wonder  v. 


974  Master  and  Sebvant.  §  368 

However,  it  has  been  frequently  stated  by  courts, 
particularly  those  of  Ilhnois,  that  the  true  rule  is  that  a 
servant  assumes  only  such  risks  incident  to  his  employ- 
ment of  which  he  has  express  or  implied  notice,  such  as  are 
patent  or  such  as  the  servant  knows  or  ough  t  to  know.  An 
instruction  that  an  employee  assumes  the  risk  of  all 
ordinary  hazards  and  dangers  of  his  employment,  whether 
the  same  were  known  to  him  or  not,  was  held  error.^^' 

It  has  also  been  stated  by  the  same  court  that  where  an 
employment  is  attended  with  danger,  a  servant  engaging 
in  it  assumes  the  hazards  of  its  ordinary  perils,  but  this 
assumes  that  the  servant  actually  knew  of  the  danger  or 
by  the  exercise  of  ordinary  care  would  have  known  of  it, 
and  does  not  therefore  have  application  where  the  servant 
is  ignorant  of  the  danger  and  had  no  reasonable  oppor- 
tunity to  know  of  it.^^* 

As  stated  by  the  Nebraska  court,  the  servant  assumes 
the  ordinary  risks  and  dangers  so  far  as  they  are  known 
to  him,  and  so  far  as  by  the  use  of  ordinary  care  they  would 
be  known  to  a  person  of  his  age,  experience  and  capacity."* 

As  stated  by  the  Michigan  court,  the  doctrine  of  as- 
sumed risk  applies  only  to  those  dangers  which  the  servant 
actually  knows  or  should  know."^ 

Bait.  &  Ohio  R.  Co.,  32  Md.  411,  113.    Whitney  &  Starrette  Co. 

3  Am.  Rep.  143.    This  would  seem  v.  O'Rourke,  172  111.  177,  50  N.  E. 

to  imply  that  the  rule  had  reference  242. 

to  the  appliances  used  in  the  par-  114.    MeCormick  Harv.  Mach. 

ticular   business    as    distinguished  Co.  v.  Burandt,  136  IE.  170,  26 

from  general  use,  and  in  terms  de-  N.  E.  688. 

Clares  that  the  master's   duty  is  115.    Fremont  Brewing  Co.  v. 

performed,   when  reasonable   care  Hansen,  65  Neb.  456,  91  N.  W. 

has  been  exercised  in  the  selection  279. 

of    capable    and    prudent    fellow-  116.    McDonald    v.    Champion 

servants  and  appliances  properly  Iron  &  Steel  Co.,  140  Mich.  401, 

constructed  and  of  good  material.  103  N.  W.  829.    All  such  dangers 

This    latter     proposition     as    we  incident  to  the  employment  as  he 

have  seen,  in  treating  of  the  mas-  knows  to  exist  or  should  acquaint 

ter's  duty  in  respect  to  his  appli-  himself  with.    Harrison  v.  Ypsilanti 

ances,  is  the  law  of  the  land.  Ann  Arbor  &  Jackson  R.  Co.,  137 

Mich.  78. 
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And  in  Indiana  it  is  held  that  ordinary  risks  are  not 
assumed  unless  they  are  known  to  the  servant  or  could  be 
known  by  the  exercise  of  ordinary  and  reasonable  care.^" 

Such  expressions  are  inconsistent  with  others  by  the 
same  courts,  it  having  been  held  by  the  Illinois  court,  as 
hereinbefore  stated,  that,  in  entering  upon  an  employ- 
ment, the  servant  is  held  to  have  done  so  with  knowledge 
of  the  risks  of  its  ordinary  hazards,  including  tjie  dangers 
in  the  use  of  machinery  or  appliances  used  in  the  busi- 
ness."* 

And  it  was  later  held  by  the  Nebraska  court,  that  an 
employee  assumes  aU  the  ordinary  risks  incident  to  the 
em.ployment,  and  not  merely  such  as  are  at  the  time  of 
entering  the  emplojrment  known  to  the  employee  or  then 
readily  discernible  by  him  by  the  use  of  ordinary  care."' 

Such  is  the  true  and  generally  prevailing  rule.^^" 

And  it  is  consistent  with  that  principle  often  declared 
that  a  servant  holds  himself  out  as  capable  of  doing  the 
work  he  undertakes  to  do,  and  assumes  the  risk  incident  to 
that  employment.  ^^1 

The  statements  made  by  the  Illinois,  Michigan  and 
Nebraska  courts,  supra,  are  expressions  which  more  prop- 
erly are  applicable  to  obvious  risks,  as  distinguished  from 
ordinary. 

But  ordinary  risks  are  not  necessarily  assumed  where 
the  servant  is  of  tender  years  or  otherwise  incapacitated 
to  understand  the  risk.^" 

117.  Union  Traction  Co.  v.  Ill,  49  Am.  St.  Rep.  483;  Snow  v. 
Buckland,  34  Ind.  App.  420,  72  Housatonic  R.  Co.,  8  AUen  441,  85 
N.  E.  158.  Am.  Dec.  720;  Wonder  v.  Balti- 

118.  Richardson  v.  Cooper,  88  more  &  OMo  R.  Co.,  32  Md.  411, 
lU.  270.  3  Am.  Rep.  143. 

119.  Norfolk  Beet  Sugar  Co.  v.  121.  American  Bridge  Co.  v. 
Hight,  56  Neb.  162,  76  N.  W.  566.  Valenti,  73  Atl.  (Del.)  400;  Blust 

120.  Deming  v.  State  of  Cali-  v.  Pacific  States  Tel.  Co.,  48  Oreg. 
fornia,  123  ^al.  316,  55  Pao.  1000;  34,  84  Pa.  847. 

Gulf  C.  &  S.  F.  R.  Co.  V.  Kizziah,  122.    Myers  v.  W.  C.  De  Pauw 

86  Tex.  81,  23  S.  W.  578;  O'Connor      Co.,  138  Ind.  590,  38  N.  E.  37. 
V.  Rich,  104  Mass.  560,  42  N.  E. 
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Where  a  master  knowingly  employs  an  inexperienced 
servant,  and  fails  to  perform  his  duty  as  to  instructing 
and  warning  him,  the  defense  of  assumed  risk  cannot  be 
interposed,  although  in  respect  to  ordinary  hazards  of 
the  service,  unless  the  risk  is  so  obvious  that  even  an 
inexperienced  man  would  comprehend  it.^^' 

§  369.  Importance  of  rule  as  to  ordinary  risks. 

The  rule  as  to  assuming  "ordinary"  risks  is  not  of 
great  importance,  inasmuch  as  it  is  based  on  the  theory 
that  defendant,  the  master,  was  not  negligent,  and  in  such 
cases,  of  course,  no  recovery  can  be  had,  independent 
of  any  question  as  to  assumption  of  risk.  Ifc  would  seem 
that  if  the  master  is  held  to  be  neghgent,  the  question  of 
assumption  of  ordinary  risks  cannot  arise  as  a  material 
point.  12* 

The  master's  liability  depends  wholly  upon  his  per- 
sonal negligence  or  that  of  his  servants.  This  must  be 
estabhshed  affirmatively  in  every  case.  If  he  has  per- 
formed his  duty  there  is  no  neghgence,  and  hence,  in  such  a 
case,  it  is  not  of  the  slightest  importance  what  risks  or 
perils  the  servant  assimies  or  may  have  assmned  by  the 
terms  of  his  contract.  If,  by  ordinary  risks,  is  meant  the 
risks  of  the  business  as  ordinarily  conducted  by  others 
than  the  particular  m.aster,  then  the  master's  duty  in  re- 
spect to  his  appliances  is  that  of  general  use,  but,  as  already 
stated,  he  may,  without  being  charged  with  a  failure  of 
duty,  use  such  as  he  may  see  fit,  provided  they  are  free 
from  defects,  of  an  ordinary  character  and  such  as  are 
reasonably  safe  when  prudently  used. 

§  370.  Appliances. 

In  many  cases  the  term  "ordinary"  risk  is  used  where, 
strictly  speaking,  the  risk  is  reaUy  an  obvious  one,  and 
vice  versa.  And  in  some  cases  the  question  whether  the 
risk  should  be  classified  as  an  ordinary  or  an  obvious  one 
is  difficult  to  determine. 

123.    Fisher  v.  Prairie,  26  Okl.  124.     See  Bradburn  v.  Wabash 

337,  109  Pac.  514.  R.  Co.,  134  Mich.  575. 
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A  more  definite  understanding  of  what  the  term  ordi- 
nary risk  includes  and  the  limits  thereof,  will  be  conveyed 
by  reference  to  cases  where  the  question  has  been  involved 
and  determined.  However,  it  must  be  kept  in  mind  that 
the  courts  are  not,  as  to  all  of  the  illustrations  given,  in 
accord. 

.   Car  couplings. 

It  has  been  held  that  the  meeting  of  draw  heads,  where 
shown  by  the  evidence  to  be  an  ordinary  incident  of 
coupling  cars  and  a  condition  to  be  expected  when  a 
coupling  is  to  be  made,  is  an  ordinary  risk  assumed  by  a 
brakeman.i" 

And  also  injury  from  draw  bars  of  unequal  height,  ^^^ 
and  from  foreign  cars  constructed  with  double  dead  woods, 
though  those  of  his  employers  are  constructed  differ- 
ently, i" 

An  experienced  employee  is  presumed  to  know  that 
cars  with  double  deadwoods  are  likely  to  be  used,  though 
he  has  in  fact  had  no  experience  with  them.^^* 

The  risk  ordinarily  incident  to  chasing  cars  and  coupling 
them  is  an  ordinary  risk.^^' 

Damaged  cars. 
An  employee  ordinarily  assumes  the  risk  from  damaged 
cars  which  are  being  transported  to  the  company's  yard  or 
repair  shops,  according  to  the  usual  custom,  for  the  pur- 
pose of  inspection  and  repairs.  Cars  and  engines  are 
frequently  damaged,  and  it  becomes  necessary  to  remove 
them  to  some  proper  place  for  repairs,  and  it  may  happen 
that  they  are  so  seriously  damaged  that  their  removal 
wiU  be  attended  with   some  personal  danger  to   those 

125.  Hannigan  v.  Lehigh  &  Flanagan,  77  lU.  365 ;  Toledo  W.  & 
Hudson  Riv.  R.  Co.,  157  N.  Y.  W.  R.  Co.  v.  Black,  88  lU.  112. 
244,  51  N.  E.  992.  This   was    declared   prior    to    the 

126.  Holms  V.  Southern  Pac.  Federal  Safety  Appliance  act  which 
R.  Co.,  120  Cal.  357,  52  Pac.  650.  renders  the  decisions  unimportant 

127.  Chicago,  B.  &  Q.  R.  Co.  v.  except  as  to  the  reasoning. 
Curtis,  51  Neb.  542,  71  N.  W.  42,  129.     Kennedy  v.  Kansas  City 
66  Am.  St.  Rep.  456.  I.  &  C.  B.  R.  Co.,  190  Mo.  424, 

128.  Indiana  B.  &  W.  R.  Co.  v.  89  S.  W.  370. 
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engaged  in  the  work;  yet  this  is  one  of  the  perils  of  the 
business.  The  fact  that  the  car  might  have  been  repaired 
on  the  track  is  of  no  consequence  so  long  as  the  method  as 
to  repairs  was  otherwise,  of  which  the  plaintiff  had 
knowledge.  ^^^ 

A  fortiori,  where  the  condition  of  a  damaged  car, 
being  hauled  to  the  repair  shop,  is  plainly  obvious,  a  brake- 
man  assumes  the  risk  of  injury  from  its  defective  con- 
dition.^" 

Thus,  where  a  brakeman  knew  that  the  brakes  upon  a 
flat  car  were  out  of  order,  and  he  attempted  to  check  a 
slowly  moving  car  by  getting  on  the  front  and  attempting 
to  press  the  brakebeam  with  his  foot,  which  slipped,  where- 
by he  was  injured,  it  was  held  that  there  was  no  evidence 
of  negligence  on  the  part  of  the  company,  as  damaged 
ears  are  incident  to  the  business;  that  the  employee 
attempted  a  very  dangerous  act  of  his  volition  and  with 
full  knowledge  of  the  danger;  that  the  risk  was  his.^'^ 

Where  cars  have  been  condemned  to  the  repair  shops 
as  disabled,  one  who,  knowing  that  fact,  calls  for  the 
engine  to  back,  and  goes  between  them  without  examin- 
ing them,  is  negligent;  and  the  fact  that  the  disabled  cars 
might  have  been  left  at  the  shops  near  the  place  where 
they  were  condemned,  will  not  make  the  company  hable 
to  servants  injured  thereby,  the  journey  having  been  made 
in  safety  and  the  accident  occurring  at  the  destination.^'' 

The  removal  of  damaged  cars  to  a  shop  or  repair  track 
is  necessarily  incident  to  the  business  of  a  railway  com- 
pany, and  it  is  not  inconsistent  with  the  proper  discharge 
of  its  duty  as  master  in  providing  suitable  regulations  and 

130.  Plannagan  v.  Railway  Co.,  62  S.  W.  130;  Marshall  v.  St.  L.,  I. 
50  Wis.  462,  7  N.  W.  337;  s.  c,  M.  &  S.  R.  Co.,  78  Ark.  213,  94 
45Wis.98;Cliicago&N.W.  R.  Co.  S.  W.  56,  115  Am.  St.  Rep.  27; 
V.  Ward,  61  111.  130;  Yeaton  v.  Brown  v.  Chicago,  R.  I.  &  P.  R. 
Boston  &  Lowell  R.  Co.,  135  Mass.  Co.,  59  Kan.  70,  52  Pac.  66. 

418;  Watson  v.  Railway  Co.,  58  132.    Judkins    v.    Maine    Cent. 

Tex.   434;   McCosker  v.   Railway  R.  Co.,  80  Me.  417,  14  Atl.  735. 

Co.,  84  N.  Y.  77.  133.     Illinois   Cent.    R.    Co.   v. 

131.  International  &  G.  N.  R.  Bowles,  71  Miss.  1003,  15  So.  138. 
Co.  V.  Story,  26  Tex.  Civ.  App.  23, 
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arrangements  for  the  transfer  of  such  cars,  that  an  em- 
ployee, assisting  in  such  service,  should,  through  accident, 
or  the  error  or  omission  of  a  feUow-servant,  though  a 
foreman,  be  misled  so  as  to  mistake  a  damaged  for  a 
sound  car.^'* 

A  switchman  whose  duties  required  him  to  assist  in 
distributiag  cars  more  or  less  defective,  was  held  to  have 


134.  Fraker  v.  St.  Paul,  M.  & 
M.  R.  Co.,  32  Minn.  54,  19  N.  W. 
349.  One  of  defendant's  flat  oars 
loaded  -with  lumber  having  been 
inspected  and  found  in  bad  order 
was  removed  to  a  track  in  defend- 
ant's yard,  known  as  the  repair 
track,  being  that  upon  which  cars' 
were  customarily  placed  for  the 
purpose  of  repair.  A  card  marked 
"Bad  order"  was  afiOxed  to  it  by 
the  inspector,  but  it  did  not 
appear  it  was  on  it  when  it  reached 
the  repair  track.  On  the  contrary, 
the  evidence  tended  to  show  it  was 
not.  It  became  necessary  to  han- 
dle this  car  in  getting  others  out 
that  had  been  repaired,  and  the 
plaintiff's  intestate  was  one  of  a 
crew  employed  to  handle  cars 
upon  such  track  generally,  and  the 
particular  one  in  question.  Such 
employee  attempted  to  mount  this 
oar,  while  being  kicked  on  the 
track,  by  stepping  on  the  brake 
beam  in  front  and  seizing  the  brake 
staff.  The  brake  staff  broke,  he 
feU,  and  was  run  over  and  killed. 
The  brake  staff  was  defective  by 
reason  of  a  flaw  in  it.  For  what 
purpose  the  employee  desired  to 
mount  the  car  did  not  appear  nor 
that  there  was  any  necessity  for 
mounting  it.  There  was  nothing 
in  the  evidence  to  indicate  that 
such  employee  had  information  or 
knowledge  of  any  particular  defect. 
He  knew  it  was  placed  there,  how- 


ever, because  out  of  repair.  It  was 
said :  The  aspect  of  the  case  is,  the 
employee  is  notified  generally  that 
the  car  is  in  bad  order,  so  that  it 
has  been  necessary  to  withdraw  it 
from  service  and  lay  it  up  for 
repairs.  When  he  comes  to  han- 
dle it  he  does  so  knowing  that  for 
some  reason  not  disclosed  to  him 
it  is  not  suitable  for  use  in  the 
ordinary  way.  Not  knowing  in 
what  particular  those  reasons  are, 
if  he  handles  the  car  at  aU  he 
handles  it  as  a  car  which  is  unsuit- 
able for  use,  and  at  his  own  risk, 
not  only  for  its  defects,  at  least  for 
such  as  are  apparent  to  or  would 
fairly  be  suggested  by  ordinarily 
careful  and  diligent  observation, 
like  those  of  the  brake  on  this  car, 
but  also  at  the  risk  of  the  negligence 
of  his  fellow-servant  in  handling 
the  same.  The  plaintiff's  intestate 
must  be  taken  to  have  assumed  the 
risk  of  handling  this  car  as  one  in 
bad  order,  which  it  therefore  might 
be  dangerous  to  handle  in  the 
ordinary  way,  and  as  to  which,  in 
the  absence  of  any  definite  informa- 
tion as  to  the  respect  in  which  it 
was  defective,  the  burden  of  ascer- 
taining the  defect  and  source  of 
danger  was  east  upon  and  assumed 
by  him.  As  he  took  the  risk  and  the 
burden  upon  himself  he  cannot  hold 
the  defendant  responsible  for  it. 
KeUy  V.  C,  St.  P.,  M.  &  O.  R.  Co., 
35  Minn.  490. 
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assumed  the  risks,  where  thrown  from  a  car  in  such 
condition,  owing  to  a  sudden  jerk,  caused  by  the  con- 
ductor's inability  to  uncouple  the  car  by  the  use  of  the 
lever,  owing  to  a  broken  coupling  pin  chain  being  bro- 
ken. ^'^ 

But  where  an  employee  was  injured  in  the  attempt  to 
uncouple  a  damaged  car,  and  the  bumper  draw  bar  and 
sill  were  gone,  and  he  testified  he  did  not  know  of  its 
damaged  condition,  it  was  held  that  the  question  of  his 
assumption  of  the  risk  was  for  the  jury.^^^ 

The  risk  of  injury  from  coupling  damaged  cars,  where 
repaired  in  a  yard,  and  those  taken  out  and  placed  on  a 
side  track  for  removal  to  the  shops  for  repairs,  is  an  ordi- 
nary risk  assumed  by  a  switchman,  such  being  a  part  of 
his  duty.  ^" 

Engine  wheels. 
The  risk  of  injury  from  ragged  slivers  on  the  tires  of 
engine  wheels,  such  condition  being  common  from  their 
use,  is  an  ordinary  risk  assumed  by  an  engine  wiper.  ^  '^ 

Hammer,  chips  flying  from. 

It  is  a  matter  of  common  knowledge  that  when  a  steel 
hammer  is  used  with  great  force  upon  other  steel  imple- 
ments, small  chips  or  scales  are  liable  to  break  off  and  fly 
from  one  implement  or  the  other,  and  hence  danger  there- 
from is  an  ordinary  risk.^'^ 

It  was  said,  however,  that  while  a  servant  assumes  the 
risk  of  the  ordinary  HabiUty  of  a  steel  chisel  to  chip  when 
hammered,  he  does  not  necessarily  assume  the  extraordi- 
nary risk  from  the  chipping  of  a  defective  chisel.^" 

135.  Norman  v.  Southern  R.  139.  Golden  v.  Ellis,  104  Me. 
Co.,  119  Tenn.  401, 104  S.  W.  1088.  177,  71  Atl.  649;  H.  S.  Hopkins 

136.  Taylor  v.  Boston  &  M.  Bridge  Co.  v.  Burrnett,  85  Tex.  16, 
R.  Co.,  188 Mass.  390,  74 N.  E.  591.  19  S.  W.  886;  McDonald  v.  Stand- 

137.  Chesapeake  &  O.  R.  Co.  v.  ard  Oil  Co.,  69  N.  J.  L.  445,  55  Atl. 
Hennessey,  96  Fed.  713;  Brown  v.  289. 

Chicago,  R.  I.  &  P.  R.  Co.,  59  Kan.  140.    Manning  v.  Portland  Steel 

70,  62  Pac.  65.  Ship  Bldg.  Co.,  52  Oreg.  101,  96 

138.  McCain  v.  Chicago,  B.  &  Pac.  646. 
Q.  R.  Co.,  76  Fed.  125. 
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Hatch,  removing. 

An  employee  was  injured  in  the  attempted  removal  of  a 
hatch  upon  a  vessel  by  himself  and  other  men.  It  was 
to  some  extent  frozen  down  and,  during  the  attempt,  a 
section  got  beyond  their  control,  falUng  into  the  hatch- 
way and  carrying  the  employee  with  it.  It  was  a  very 
simple  operation  requiring  no  skill.  NegUgence  on  the 
part  of  the  master  did  not  appear.  The  conditions  were 
an  ordinary  risk  which  the  employee  assumed.  ^*^ 

Loaded  cars. 

An  employee  assumes  the  risk  from  the  manner  in 
which  cars  are  loaded.  The  presumption  is  that  they  are 
loaded  by  fellow-servants.  If  injured,  it  carmot  be  claimed 
that  it  was  caused  by  an  imsafe  apphance  but  rather  the 
improper  use  of  safe  apphances.^*" 

The  business  of  a  brakeman  is  beset  with  many  dangers 
which  are  incident  to  the  busiaess,  and  the  risks  arising 
from  cars  loaded  with  projecting  timbers  and  rails  are 
risks  incident  to  the  particular  business,  and,  as  to  that 
business,  not  extraordinary.^*' 

141.  Corrigan  v.  West  Division  Inspected  by  a  competent 
S.  Co.,  133  Wis.  77,  113  N.  W.  441.  inspector.  It  was  first  held  by  the 

142.  Indianapolis  &  St.  L.  R.  Michigan  court  that  it  is  as  much 
Co.  V.  Johnson,  102  Ind.  352,26  the  personal  duty  of  the  master 
N.  E.  200.  to  see  that  cars  are  so  loaded  that 

143.  Jackson  v.  Missotiri  Pac.  brakemen  wiU  have  reasonably  safe 
R.  Co.,  104  Mo.  448,  16  S.  W.  413;  access  to  the  brakes,  and  an  oppor- 
Northern  Cent.  R.  Co.  v.  Husson,  tunity  for  the  safe  discharge  of 
101  Pa.  St.  1,  47  Am.  Rep.  690;  their  duties,  as  it  is  to  see  that 
Boyle  V.  N.  Y.  &  N.  E.  R.  Co.,  151  proper  appliances  are  provided. 
Mass.  102,  23  N.  E.  827;  Toledo  Irvine  v.  FUnt  &  P.  M.  R.  Co.,  89 
W.  &  W.  R.  Co.  V.  Black,  88  lU.  Mich.  416,  50  N.  W.  1008.  That  it 
112;  Day  v.  Toledo,  C.  &  S.  D.  R.  did  not  alter  the  rule  that  the  car 
Co.,  42  Mich.  523,  4  N.  W.  203;  had  been  received  from  another 
Railway  Co.  v.  Gower,  1  Pickle  company.  Dewey  v.  Detroit,  G.  H. 
(Tenn.)  465;  Mexican  Cent.  R.  &  M.  R.  Co.,  97  Mich.  329,  52 
Co.  V.  Shean,  18  S.  W.  (Tex.)  151;  N.  W.  942,  56  N.  W.  756,  37  Am. 
Jacksonville,  T.  &  K.  W.  R.  Co.  v.  St.  Rep.  348,  16  L.  R.  A.  342. 
Galvin,  29  Fla.  636,  11  So.  231,  The  latter  case  was  reversed  on 
16  L.  R.  A.  337;  Scott  V.  Oregon  R.  rehearing,  and  it  was  said:  Where 
&  Nav.  Co.,  14  Oreg.  211,  13  Pac.  a  railroad  company  has  employed 
98.  a  competent  inspector  to  inspect  all 
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Where  a  switchman  in  defendant's  employ  was  injured 
by  timber  falling  from  a  passing  oar  employed  by  defend- 


cars  received  by  it  and  see  that  they 
are  properly  loaded,  it  cannot  be 
held  liable  to  a  brakeman,  who,  in 
coupling  such  oars  to  others,  is 
injured  by  reason  of  timber  being 
BO  loaded  as  to  project  over  the  end 
of  the  car.  Dewey  v.  Detroit,  G.  H. 
&  M.  R.  Co.,  97  Mich.  329,  56 
N.  W.  756,  22  L.  R.  A.  292.  Where 
an  employee  was  injured  by  reason 
of  lumber  being  loaded  upon  a  car 
by  a  shipper  in  such  a  manner  as  to 
prevent  the  working  of  the  brakes 
by  an  employee,  and  it  appeared  by 
defendant's  rules  that  it  was  the 
duty  of  the  station  agents  to  either 
inspect  or  to  have  some  one  else 
do  so  before  they  were  taken  out, 
and  it  further  appeared  such  in- 
spection would  have  discovered  the 
improper  manner  in  which  the  car 
was  loaded,  it  was  held  that,  the 
defendant  having  provided  a  safe 
car  and  a  system  and  competent 
men  for  its  inspection,  it  was  not 
liable.  Byrnes  v.  N.  Y.,  L.  E.  & 
W.  R.  Co.,  113  N.  Y.  251,  10  N.  E. 
539,  4  L.  R.  A.  151. 

Whebe  employee  cautioned. 
Where  an  employee  was  injured 
while  coupling  cars  by  reason  of 
logs  being  so  loaded  thereon  as  to 
project  beyond  the  ends  of  the  cars, 
and  it  appeared  he  had  been  cau- 
tioned as  to  coupHng  cars  so  loaded, 
and  had  been  provided  with  a  rule 
of  the  company  calling  attention  to 
the  fact  that  logs  often  projected 
over  the  ends  of  the  cars,  and  for- 
bidding coupling  by  hand,  it  was 
held  the  company  was  not  liable; 
that  it  was  a  risk  assumed.  Bren- 
nan  Admr.  v.  Michigan  Cent.  R. 
Co.,  93  Mioh.  156,  53  N.  W.  358. 


DANGEROtrS     METHOD,   INBX- 

PBKiENCBD  EMPLOYEE.  Where  a 
lumber  company  operating  a  rail- 
road as  part  of  its  business,  adopts  a 
dangerous  method  of  operating  its 
loaded  cars,  an  inexperienced  em- 
ployee does  not  assume  the  risk  of 
injury  from  such  method  unless  it 
appears  he  knew  and  appreciated 
the  danger. .  Barrow  v.  B.  R.  Lewis 
Lumber  Co.,  14  Idaho,  698,  95 
Pac.  682.  Where  an  engineer  was 
struck  while  in  his  cab  by  a  limb 
of  a  tree  on  a  car  of  a  passing  train, 
and  it  appeared  that  a  rule  of  the 
company  made  it  the  duty  of  the 
conductors  to  see  that  the  cars 
were  properly  loaded,  it  was  said 
the  fault,  if  any,  was  that  of  the 
conductor,  his  fellow-servant.  Jar- 
man  V.  C.  &  G.  T.  R.  R.  Co.,  98 
Mich.  135,  57  N.  W.  32. 

Where  conductor  had  knowl- 
edge, QUESTION  FOR  JURY.  Where 
a  brakeman  was  injured  in  the 
attempt  to  couple  a  car  with  rails 
projecting  over  the  road,  and  there 
was  evidence  that  the  conductor 
knew  that  the  car  was  so  loaded 
and  that  it  was  dangerous  to  em- 
ployees engaged  in  couphng,  it  was 
held  a  question  for  the  jury  whether 
the  defendant  was  negligent  in 
hauling  the  car.  Corbin  v.  Winona 
&  St.  Peter  R.  Co.,  64  Minn.  185, 
66  N.  W.  271.  Under  the  Minne- 
sota statute,  an  employee  may 
recover  for  the  negligence  of  a 
conductor. 

Overloaded,  Kentucky  rule. 
Where  cars  were  loaded  beyond 
their  estimated  capacity,  and  such 
loading  could  have  been  known  to 
the  conductor  or  other  agent  of  the 
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ant  in  its  business,  as  the  result  of  improper  loading  by 
other  employees  of  the  defendant,  it  was  held  that,  as 
they  were  fellow-servants,  the  defendant  was  not  liable.^** 

A  brakeman  of  experience,  who  has  read  a  printed 
notice  issued  by  the  railroad  company,  warning  brakemen 
that  extra  care  is  necessary  in  coupling  cars  loaded  with 
lumber  which  projects  beyond  the  end  of  the  car,  to  pre- 
vent the  hand,  arm  or  body  from  being  caught  by  such 
lumber,  and  who  attempts  to  couple  a  car  so  loaded  and 
is  crushed  in  the  attempt,  assumed  the  risk.^*^ 

Where  a  switchman  was  injured  in  the  attempt  to  couple 
cars  loaded  with  bridge  timbers,  the  ends  of  which  pro- 
jected beyond  the  ends  of  the  cars,  so  as  to  make  the  act  of 
coupling  dangerous,  of  which  he  had  no  actual  knowledge, 
it  was  held  a  proper  question  for  the  jury  whether  plaintiff, 
by  the  exercise  of  proper  diligence,  could  or  could  not 
have  discovered  the  projecting  timbers  in  time  to  have 
avoided  the  danger.  The  important  question  whether  the 
manner  of  loading  cars  was  chargeable  to  the  master  or 
was  a  duty  relating  to  the  use  of  an  appliance,  was  not 
discussed."' 

It  was  said  that  where  a  railroad  company  is  in  the 
habit  of  receiving  from  other  railroads,  cars  loaded  with 
timber  which  projects  over  the  ends  of  the  cars  so  as  to 
make  it  dangerous  for  any  one  except  a  careful,  skUlful 
and  prudent  person  to  attempt  to  couple  the  cars  together, 
it  is  not  negligence  for  the  railroad  company  to  order  and 
permit  such  person,  who  has  been  in  the  employ  of  the 
company  doing  that  kind  of  work  for  about  five  months, 

oompany,  whose  duty  it  was  to  see  ground  of  not  having  established 

to  the  proper  loading,  the  master  proper  rules  prescribing  the  manner 

was  held  liable  for  injuries  caused  in  which  cars  should  be  loaded  with 

a  brakeman  thereby.  Louisville,  H.  lumber.    Ford  v.  L.  S.  &  M.  S.  R. 

&    St.    L.    R.    Co.   V.   Chandler's  Co.,  124  N.  Y.  493,  26  N.  E.  1101, 

Admr.,  24  Ky.  L.  R.  2035,  70  S.  W.  12  L.  R.  A.  454. 

666.  145.     Nash  v.  Chicago,  M.  &  St. 

144.    Ford  v.  L.  S.  &  M.  S.  R.  P.  R.  Co.,  95  Wis.  327,  70  N.  W. 

Co.,  117  N.  Y.  638,  22  N.  B.  940.  293. 

Upon    a    subsequent    appeal,    the  146.    Northern   Pao.   R.  Co.  v. 

defendant  was  held  liable  upon  the  Everett,  152  U.  S.  107. 


984 


Masteb  and  Servant. 


§370 


to  attempt  to  make  such  coupling,  where  the  attempt  is  to 
be  made  in  broad  day  light,  although  it  may  be  raining  at 
the  time.^*^ 

In  Kansas  the  duty  of  inspection  is  personal  to  the 
master.^** 

And  the  same  is  true  in  Iowa  because  of  its  statute.^*' 


147.  Atchison,  T.  &  8.  F.  R.  Co. 
V.  Plunkett,  25  Kan.  188. 

148.  Yet  where  a  brakeman 
was  injured  by  a  smoke  stack, 
loaded  upon  a  car,  shoving  for- 
ward, and  it  was  urged  that  the  rail- 
road company  was  negligent  in  the 
manner  of  such  loading,  it  was  held 
that  those  servants  whose  duties 
required  them  to  attend  to  such 
matters  represented  the  master. 
It  was  said  by  the  court:  "We 
are  unable  to  see  any  distinction 
between  the  preparation  and  in- 
spection of  the  car  itself  as  a  fit 
instrument  to  be  placed  in  the 
train,  and  the  preparation  and 
inspection  of  a  loaded  car  to  be 
placed  in  the  train  for  transporta- 
tion." Atchison,  T.  &  S.  F.  R. 
Co.  V.  Seeley,  54  Kan.  21,  37  Pac. 
104.  Where  a  brakeman  was  in- 
jured while  attempting  to  couple 
a  car  loaded  with  telegraph  poles, 
and  it  appeared  it  was  in  the 
night  time,  but  that  he  had  a 
lantern,  it  was  held  that,  in  the 
absence  of  testimony  that  he  had 
notice  of  the  manner  in  which  the 
car  was  loaded,  the  question  of  his 
contributory  neghgence  was  for  the 
jury.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Wells,  66  Kan.  222,  42  Pac.  699. 

149.  It  was  held  that  a  railroad 
company  was  responsible  for  the 
manner  in  which  cars  were  loaded 
with  timber  which  projected  over 
the  ends  of  cars,  and  that  such  risk 


was  not  incident  to  the  business 
which  an  employee  assumed.  It 
should  be  kept  in  mind  that  in 
Iowa  the  statute,  so  far  as  rail- 
roads are  concerned,  makes  such 
corporation  liable  for  the  negligent 
acts  of  its  servants  whose  duties 
require  them  to  load  cars.  Hamil- 
ton V.  Des  Moines  Valley  R.  Co., 

36  Iowa  31.  Where  an  employee 
was  injured  by  the  manner  in 
which  a  car  of  lumber  was  loaded, 
the  lumber  projecting  over  the  ends 
of  the  car,  and  it  appeared  that  the 
car  was  loaded  by  a  lumber  firm 
for  shipment,  it  was  held  that  the 
company  was  liable  to  the  same 
extent  as  if  the  car  was  loaded  by 
its  own  employees.  Haugh,  Admr. 
V.  C.  R.  I.  &  P.  R.  Co.,  73  la. 
66,  35  N.  W.  116.  Where  it  ap- 
peared that  the  brakeman  knew 
that  the  company  was  accustomed 
to  haul  cars  loaded  with  machinery 
without  foot  boards,  and  it  was  not 
shown  that  it  was  usual  to  place 
such  cars  where  brakemen  were 
required  to  pass  over  them,  and  one 
such  was  injured  by  falling  from 
the  car  while  passing  over  it  upon 
a  sudden  call  for  brakes,  it  was 
held  it  could  not  be  said  that  he 
assumed  the  risk,  nor  could  he  be 
charged  with  contributory  negh- 
gence as  matter  of  law.  Hosic  v. 
C.  R.  I.  &  P.  R.  Co.,  75  la.  683, 

37  N.  W.  963,  9  Am.  St.  Rep.  518. 
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Whether  a  switchman,  experienced  in  other  branches 
of  railroading,  but  who  had  only  worked  five  shifts  as  a 
switchman,  assumed  the  risk  of  injury  from  contact  with 
poles  loaded  upon  a  car  so  that  the  ends  of  the  poles 
projected  over  the  end  of  the  car,  where  the  act  of  coup- 
ling was  done  in  the  night,  was  held  a  question  for  the 
jury.^^" 

An  employee  assumed  the  risk  of  injury  from  lumber 
falling  from  a  loaded  car,  which  he  was  unloading,  by  the 
stakes  holding  it  being  removed.  The  conditions  were 
obvious.  If  the  result  was  caused  by  the  stakes  being 
removed  by  another  employee,  it  was  the  act  of  a  fellow- 
servant."^ 

The  work  of  unloading  logs  from  a  flat  car  is  of  that 
usual  character  that  the  servant  assumes  the  risk.  The 
dangers  are  open  to  observation."^ 

In  Texas,  however,  a  brakeman,  though  it  is  his  duty  to 
inspect  his  train  in  respect  to  the  loads  upon  the  cars,  is  not 
chargeable  with  knowledge  of  defects  in  loiading  not 
discoverable  upon  inspection."' 

Repairing  and  inspecting  appliances  and  remedying 
defects. 

A  person  employed  to  repair  defects  in  appliances 
assumes  the  risk  of  injury  incident  to  their  damaged  con- 
dition. It  is  the  work  which  his  duties  require  him  to 
perform  and  hence  is  an  ordinary  risk.  Thus,  a  machinist 
employed  not  to  use  but  to  keep  machinery  in  good  order, 
having  knowledge  that  some  of  it  is  imperfect  and  that 
employees  cannot  be  relied  upon  to  prevent  it  from  be- 
coming dangerous  for  lack  of  oil,  takes  the  risk  of  discover- 
ing the  condition  of  the  machinery  at  the  time  he  attempts 
to  repair  it,  such  risk  being  incident  to  his  vocation."* 

150.  George  v.  Clark,  85  Fed.  153.    Galveston   H.  &  S.  A.  R. 
608.                                                        Co.  V.  MeCray,  43  S.  W.   (Tex. 

151.  Schultz  V.  Chicago  M.  &      Civ.  App.)  275. 

St.  P.  R.  Co.,  116  Wis.  31,92  N.W.  154.    Dartmouth  Spinning  Co. 

377.  V.  Orchard,  84  Ga.  14, 10  S.  E.  449, 

152.  Boyer  v.  Eastern  R.  Co.,  6  L.  R.  A.  180. 
87  Minn.  367,  92  N.  W.  326. 
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The  rule  was  applied  where  decayed  telephone  poles 
were  being  torn  down  and  replaced  by  sound  ones."^ 

There  exists  in  such  cases  an  implied  contract  to  take 
the  risks  from  the  condition  in  which  the  appliance  is.^^^ 

The  rule  extends  to  and  includes  whose  who  are  em- 
ployed to  make  inspection  of  appliances  to  discover  de- 
fects. They  assume  the  risk  of  the  dangers  incident  to 
the  performance  of  such  duty.  Thus,  where  a  lineman  was 
sent  to  discover  a  defect  in  the  electrical  appliances,  and 
was  injured  by  contact  with  a  hot  wire  while  upon  one  of 
the  poles. "^ 

An  employee  thus  engaged,  it  was  held,  could  not  evade 
the  effect  of  this  rule  by  basing  his  claim  upon  insufficient 
light  to  do  the  work,  as  he  should  have  procured  it  instead 
of  attempting  work  without  it."* 

While  it  is  the  master's  duty  to  furnish  the  appliance, 
yet  the  servant  who  uses  them  can  and  should  keep  them 
in  order  for  their  proper  and  safe  daily  use,  when  furnished 
with  the  necessary  means  of  so  doing,  and  when  perfectly 
capable  of  correcting  the  defect."^ 

An  employee  requested  or  who  undertakes  to  repair  a 
defect,  impliedly  contracts  to  take  the  obvious  risks  from 
the  condition  in  which  the  machine  is."" 

155.  Saxton  v.  Northwestern  Rep.  491;  Murray  v.  Usher,  117 
Tel.  Exch.  Co.,  81  Minn.  314,  84  N.  Y.  543,  23  N.  E.  564;  PuUer  v. 
N.  W.  109.  Jewett,  80  N.  Y.  46,  26  Am.  Rep. 

156.  Martineaux  v.  National  575  (Corcoran  v.  Holbrook,  59 
Blank  Book  Co.,  144  Mass.  4.  N.  Y.  517,  17  Am.  Rep.  369  dis- 

157.  Redding  v.  Central  Geor-  tinguished);  Cregan  v.  Marston, 
gia  Tel.  Co.,  6  Ga.  App.  831,  65  S.  126  N.  Y.  568,  27  N.  E.  552,  22 
E.  1068.  Am.  St.  Rep.  854.     Knives  of  a 

158.  Sohoultz  V.  Eckardt  Mfg.  machine  had  become  duU  and  it 
Co.,  112  La.  568,  36  So.  593,  104  was  the  duty  of  one  of  five  or  six 
Am.  St.  Rep.  employed  to  use  the  machine  to 

159.  Daley  v.  Boston  &  A.  R.  keep  it  in  order.  They  were  all 
Co.,  147  Mass.  101,  16  N.  E.  690;  fellow -servants.  Hellinger  v. 
Gottlieb  V.  Railway  Co.,  100  N.  Y.  Schindler,  145  Cal.  303,  78  Pao. 
462,  3  N.  E.  344;  Benzing  v.  Stein-  716. 

way,  101  N.  Y.  547,  5  N.  E.  449;  160.    Martineaux    v.    National 

Baker  v.  Railway  Co.,  95  Pa.  St.  Blank   Book    Co.,    166   Mass.    4; 

211,  40  Am.  Rep.   634;  Cone  v.  Saxton  v.  Northwestern  Tel.  Exch. 

Railway  Co.,  81  N.  Y.  208,  37  Am.  Co.,  81  Minn.  314,  84  N.  W.  109. 
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Simple  appliances  not  defective. 

Danger  from  the  use  of  simple  appliances,  not  defective, 
is  an  ordinary  risk  of  a  servant's  employment.  There  is 
no  breach  of  duty  on  the  part  of  the  master,  which  is 
essential  to  constitute  an  extraordinary  risk.  The  use  of 
such  an  appliance  is  within  the  terms  of  the  servant's 
contract  of  employment.^" 

And  the  same  rule  applies  to  a  workman  employed  to  do 
certain  work  with  a  machine  which  he  fully  understands, 
though  it  is  not  of  the  newest  pattern,  but  nevertheless 
is  in  perfect  order  of  its  kind."^ 

Stamping  machine  not  defective. 
A  boy  fourteen  years  old  assumed  the  risk  of  his  hand 
becoming  caught  in  a  stamping  press  he  was  operating, 
the  machine  being  neither  defective  or  out  of  repair,  and 
he  had  been  cautioned  to  look  out  for  his  fingers.^"' 

Tamping  stick  made  of  gas  pipe. 

An  experienced  miner  assumed  the  risk  of  a  tamping  stick 
made  from  gas  pipe."* 

§  371.  Methods. 

Whether  a  condition  existing  or  a  result  flowing  from 
the  method  adopted  or  in  use,  either  in  conducting  a  busi- 
ness or  from  particular  acts,  is  an  ordinary  risk  or  other- 
wise, is  a  question  not  always  free  from  doubt.  The  negli- 
gence of  fellow-servants  is  an  ordinary  risk  impliedly 
assumed.  But  to  determine  the  question  who  are  fellow- 
servants  requires  familiarity  with  the  rule  prevailing  in 
the  particular  jurisdictions.    A  fellow-servant  in  one  may 

In  the  latter  case  rule  applied  where  162.     Smith  v.   The  Serapis,  2 

decayed  telephone  poles  were  being  C.  C.  A.   102   [reversing  49  Fed. 

taken  down  and  replaiced  by  sound  393];  Cohen  v.  Hamblin  &  RusseU 

ones.    Rule  applied  to  a  workman  Mfg.  Co.,  186  Mass.  544,  71  N.  E. 

whose  duty  it  was  to  keep  machines  948. 

in  repair.    Eanda  v.  Detroit  Screw  163.     Cohen  v.  Hamblin  &  Rus- 

Works,  134  Mich.  343,  96  N.  W.  sel  Mfg.  Co.,   186  Mass.  544,  71 

454.  N.  E.  948. 

161.     Corletti  v.  Southern  Pao.  164.     King  v.  Morgan,  109  Fed. 

Co.,  136  Cal.  642,  69  Pac.  422.  446. 
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not  be  such  in  another,  but  in  fact  be  a  vice  principal. 
Statutes  have  been  enacted  in  some  states,  in  which,  as  to 
some  employments,  the  fellow-servant  rule  has  been 
abrogated,  and  the  master  made  liable  for  the  negligence 
of  co-employees.  Independent  of  the  question  of  the 
negUgence  of  fellow-servants,  the  question  may  be  pre- 
sented whether  the  particular  method  pursued  was  one 
ordinarily  incident  to  the  business  as  carried  on.  Enough 
has  been  said  to  indicate  that  the  subject  is  broad  as  well 
as  comphcated,  and  will  be  best  understood  by  a  reference 
to  the  reasoning  and  distinction  made  by  courts  in 
particular  cases. 

Cars,  sudden  stopping  of. 

Whether  a  risk  is  an  ordinary  one  or  not  depends  upon 
whether  owing  to  a  defect  in  the  appliance,  or  whether 
owing  to  the  conduct  of  a  co-employee.  If  the  former, 
in  most  jurisdictions,  the  master,  chargeable  with  knowl- 
edge, would  be  Uable,  and  the  risk  would  not  be  ordinary, 
but  might  be  assumed  as  an  obvious  risk.  If  owing  to  the 
oonduct  of  an  employee,  then  the  question  is  determined 
by  the  fact  whether  the  act  was  that  of  a  fellow-servant. 
Thus  it  was  held  that  while  a  brakeman  assumes  the  risk 
of  aU  ordinary  movements  of  a  train  on  which  he  is 
employed,  he  does  not  assume  any  risk  of  sudden  and 
unnecessary  movements,  though  only  of  ordinary  violence, 
caused  by  the  neghgence  of  the  engineer  or  by  reason  of 
defects  in  the  appliances  for  controlUng  the  movements 
of  the  train,  not  discovered  and  remedied  because  of 
the  negligence  of  the  master. ^^^ 

Such  reasoning  would  not  apply  in  numerous  states 
where  the  rule  is  that  the  engineer  and  brakemen  are 
fellow-servants.  In  Alabama,  by  force  of  the  statute, 
they  are  not  such.  In  Georgia  it  was  held  that  the  sudden 
jerking  of  a  train  is  incident  to  its  oi)eration  and  hence  a 
risk  assumed."® 

165.    Highland  Ave.   &  B.   R.  166.     Central  R.  &  B.   Co.   v. 

Co.  V.  Miller,  120  Ala.  535,  24  So.      Sims,  80  Ga.  749,  7  S.  E.  176. 
955. 
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The  sudden  stopping  of  an  engine  in  making  up  trains 
so  as  to  cause  a  brakeman  to  loose  his  balance  on  the  foot 
board  and  throw  him  therefrom,  was  held  to  have  been  an 
ordinary  risk  assumed,  in  Minnesota.  In  that  state,  as  in 
Alabama,  the  engineer  and  brakeman  were  not  fellow- 
servants.  The  risk  was  ordinary,  independent  of  the 
question  of  fellow-servant."^ 

An  employee  on  a  gravel  train  was  held  not  to  have 
assumed  the  risk,  where  injured  by  the  driving  of  the  train 
at  an  unreasonable  rate  of  speed,  and  bringing  the  train 
to  a  sudden  stop,  throwing  such  employee  from  the  car 
while  sitting  on  the  edge,  holding  on  with  both  hands."' 

And  where  an  employee  on  a  railroad  train  who  had 
placed  his  hand  between  the  beam  and  an  oil  tank,  which 
kept  the  tank  in  place  on  the  car,  was  injured  by  the 
sudden  stopping  of  the  car  by  contact  with  stationary 
cars,  causing  his  hand  to  be  pinched,  it  was  held  a  risk 
assumed."' 

Coal  falling  from  tender. 

It  was  held  by  the  Missouri  court,  that  the  danger 
to  section  men  from  coal  falUng  from  the  tender  of  a 
locomotive,  moving  rapidly  over  steel  rails,  laid  unevenly, 
the  coal  being  piled  from  eight  to  ten  inches  to  a  foot  over 
the  rim  of  the  tender,  was  not  an  ordinary  risk,  as  matter  of 
law."" 

167.  Puffer  v.  CMoago  &  G.  appears  later,  has  an  exceptional 
M.  R.  Co.,  65  Minn.  350,  68  N.  W.  and  peculiar  rule  witli  respect  to 
39.  See,  however,  Texas  &  P.  R.  the  doctrine  of  assumed  risk,  in 
Co.  V.  Putnam,  120  Fed.  754.  fact  the  rule  in  that  state  is  that 

168.  Coughlan  v.  Cambridge,  of  contributory  negligence.  With 
166  Mass.  268,  44  N.  E.  218.  reference  to  the  particular  decision, 

169.  LarMn  v.  N.  Y.  C.  &  however,  the  manner  of  loading  the 
H.  R,  R.  Co.,  166  Mass.  110,  44  coal  was  evidently  the  work  and 
N.  E.  122.  among  the  duties  of  co-employees. 

170.  Dean  v.  Kansas  City,  It  would  also  seem  that  section  men 
St.  L.  &  C.  R.  Co.,  199  Mo.  380,  are  not  in  the  exercise  of  ordinary 
97  S.  W.  910.  See  contra,  Schultz  care  in  taking  a  position  so  near  a 
V.  Chicago  &  N.  W.  R.  Co.,  67  rapidly  moving  train  as  that  they 
Wis.  616,  31  N.  W.  321,  58  Am.  would  be  injured  by  coal  falling 
Rep.  881.    The  Missouri  court,  as  from  the  tender. 
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Discharging  freight  from  steam  boat. 

An  employee  on  a  steam  boat  navigating  the  Mississippi 
River,  assumes  the  risk  from  the  method  of  discharging 
freight  at  landings,  by  holding  the  bow  to  the  bank  by  the 
motion  of  the  wheel  instead  of  making  fast  with  the  line, 
such  method  being  the  almost  universal  custom."^ 

Also  such  risks  as  are  incident  to  the  usual  methods 
adopted  upon  the  river  as  to  loading  and  unloading  boats 
by  night  as  well  as  by  day,  and  whether  while  in  motion 
or  lying  at  a  wharf.^''' 

Elevators. 

It  was  held  that  an  employee  assumed  the  risk  of  injury 
from  the  manner  in  which  a  bar  at  the  entrance  to  an 
elevator  was  secured  and  operated,  where  such  contrivance 
was  in  use  when  he  entered  the  emplo37ment.  The  statute 
requiring  openings  to  be  protected  by  trap  doors  did  nor 
excuse  him.^" 

A  sweeper  whose  duty  had  been  for  two  years  or  more 
to  clean  out  the  bottom  of  an  elevator  shaft,  assumed  the 
risk  of  the  elevator  coming  down  upon  him  while  so 
engaged,  no  change  in  the  method  of  using  and  operating 
the  elevator  having  been  made."* 

Explosives. 
The  rule  as  to  the  master's  duty  in  respect  to  the  use  of 
dangerous  agencies,  as  appears  in  the  chapter  relating 
to  instruction  and  warning,  is  very  strict,  and  requires 
the  exercise  of  great  care.  The  use  of  explosives,  in  the 
ordinary  way,  however,  is  an  ordinary  risk;  the  manner 
of  their  use  is  a  different  proposition,  and  may  present 
the  question  of  due  care,  either  on  the  part  of  the  master 
himself,  or  those  servants  to  whom  he  has  intrusted  that 

171.  Red    River    Line    Co.  v.  -with,    the    general   rule    that    the 
Cheatham,  60  Fed.  517.  method  adopted  by  a  master  when 

172.  Red    River    Line    Co.  v.  a  servant  enters  his  employment  is 
Smith,  99  Fed.  520.  a  risk  assumed. 

173.  Simoneauw     v.     Rice  &  174.    Volk  v.  B.  F.    Sturtevant 
Hutchins  Inc.,  202  Mass.  82,  88  Co.,  104  Fed.  276. 

N.  E.  433.    This  is  in  conformity 
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service.  The  material  question  most  often  presented  is 
not  in  the  use  itself  or  the  manner  of  use,  but  that  of 
instruction  and  warning.  Thus  it  was  said  that  the 
danger  from  explosives,  which  were  hkely  to  happen 
from  the  unavoidable  escape  of  small  quantities  of  slag 
from  a  ladle,  is  an  ordinary  risk,  while  danger  from  an 
intentional  pouring  into  a  mold  by  another  servant  of  a 
dangerous  quantity  of  slag,  is  not  a  risk  assumed  as  matter 
of  law.  1'^ 

It  would  seem  upon  principle,  that  the  latter  proposi- 
tion should  depend  upon  the  question  whether  or  not  the 
person  who  did  the  dangerous  act,  was  or  was  not  a  fellow- 
servant.  A  coal  miner  assumed  the  risk  of  injury  from 
blasting  with  dynamite  where  the  apphances  used  were 
those  in  common  use  and  plaintiff  had  worked  many  years 
iu  mines  and  knew  the  dangers.  The  injury  was  occasioned 
by  one  of  a  number  of  blasts  not  exploding  at  the  time 
of  the  others,  and  not  until  twenty  minutes  thereafter, 
owing  to  a  defect  in  the  fuse.  It  was  said  there  was  no 
negUgence  on  the  part  of  the  master;  that  such  defect 
would  not  be  disclosed  by  inspection."^ 

It  wiU  be  observed  that  the  doctrine  was  appUed  to  an 
experienced  miner  knowing  the  dangers.  That  does  not 
change  the  character  of  the  risk  from  being  ordinary.  It 
would  be  the  same  as  to  one  not  experienced.  The  dis- 
tinction would  rest  upon  the  duty  of  the*  master  of  in- 
struction and  warning,  a  distinction  not  always  kept  in 
mind.  It  was  held  that  an  employee  in  a  stone  quarry 
assumed  the  risk  incident  to  blasting  operations."' 

175.  Illinois  Steel  Co.  v.  Bau-  other  would  have  been  safer,  so 
man,  178  111.  361,  63  N.  E.  107,  that  he  did  not  violate  the  law  of 
69  Am.  St.  Rep.  316.  the  land  nor  expose  him  to  dangers 

176.  Wilson  V.  Atlantic  Crushed  which  he  did  not  know  and  could 
Coke  Co.,  219  Pa.  245,  68  At.  671.  not  learn  by  the  exercise  of  reason- 

177.  It  was  said:  "As  against  able  attention.  Another  rule  is 
him,  the  defendant  had  the  right  that  the  servant  takes  upon  him- 
to  carry  on  its  business  in  such  seK  the  natural  and  ordinary  risks 
place  and  in  such  manner  and  with  and  perils  incident  to  the  per- 
such  appliances  as  best  suited  its  formance  of  his  labors,  whether 
choice  or  interests,  even  if  some  arising   from    the    carelessness    of 
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It  was  held,  however,  that  a  foreman  in  the  packing 
department  in  a  calcium  carbide  factory  did  not  assume 
the  risk  of  an  explosion  of  gas  formed  by  the  combination 
of  water,  carbide  air  and  a  spark  from  the  elevator,  such 
carbide  having  been  permitted  to  get  into  the  elevator  pit 
and  water  to  flow  therein.  That  it  was  not  an  ordinary 
risk  of  his  employment.  ^^^ 

The  same  reasoning  would  apply  where  an  employee 
was  injured  by  an  explosion  of  gasoHne  in  a  pumping  pit 
of  a  village  water  works,  where  it  was  held  it  was  not  an 
ordinary  nor  an  obvious  risk."^ 

It  will  be  observed  in  the  foregoing  cases  and  those 
which  follow  that  a  distinction  is  recognized  between  those 
cases  where  an  employee  engages  to  perform  work  in 
connection  with  dangerous  agencies,  for  instance  work  in 
a  powder  mill  or  manufacturing  explosives  and  the  like, 
or  himself  to  use  the  same,  and  where  danger  from  such  or 
similar  agencies  are  foreign  to  his  employment  and  not 
hazardous  to  him  unless  through  the  negligence  of  some 
one,  they  invade  his  place  of  work  and  thus  make  it  dan- 
gerous. Such  risks  are  not  anticipated  nor  considered 
by  either  party  in  the  contract  of  employment. i*" 

fellow-servants   in   the   same   line  718.     The  ground  for  this  holding 

of  employment,  or  from  the  man-  was    that    the    conditions    stated 

ner  in  which  the  work  is  carried  on.  rendered  the  place  of  work  insecure, 

The  quahfication  to  this  rule  is  that  and    evidently    came    within    the 

the  danger  contemplated  in  enter-  qualification   to    the   rule    stated, 

ing  into  the  contract,  shall  not  be  that  the  danger  contemplated  in 

aggravated  by  any  omission  on  the  entering  into  the  contract  shall  not 

part  of  the  master  to  keep  the  sur-  be  aggravated  by  any  omission  on 

roundings  in  the  condition  which  the  part  of  the  master  as  to  the  sur- 

from  the  terms  of  the  contract  or  roundings,  although  not  so  stated, 

the  nature  of  the  employment,  the  179.     Reed  v.  Village  of  Syra- 

servant  had  a  right  to  expect  they  euse,  83  Neb.  713,  120  N.  W.  180. 

would  be  kept.     (Citing  Bailey's  180.    Where  an  employee  in  a 

Personal  Injuries,  sec.  458.)  Mielke  quarry,  directed  by  one  acting  as 

V.    Chicago  &  N.  W.  R.  Co.,  103  superintendent    to    drill    a    hole 

Wis.  1,  79  N.  W.  22,  74  Am.  St.  near  an  unexploded  blast,  causing 

Rep.  834.  it  to  explode,  it  was  said  it  could 

178.     Charron    v.    Union    Car-  not  be  held,  as  matter  of  law,  that 
bide  Co.,  151  Mich.  687,  115  N.  W. 
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Locomotives,  coupling  together. 

Where  the  negligence  claimed  to  have  been  the  cause  of 
injury  to  one  of  defendant's  engineers  was  the  order  of 
defendant  to  such  employee  to  couple  two  engine  to- 
gether, tender  to  tender,  and  use  them  in  breaking  snow, 
this  being  claimed  to  be  a  dangerous  practice,  and  the 
undisputed  evidence  was  that  this  was  the  general  and 
common  practice  of  the  defendant  and  other  roads  in  the 
state,  well  understood  by  all  engineers,  including  the 
deceased,  and  one  which  they  were  called  upon  frequently 
to  engage  in,  it  was  held  that  the  dangers  incident  to  such  a 
practice  must  be  held  to  have  been  assumed  by  the  de- 
ceased as  included  in  the  ordinary  risks  of  the  employment 


he  assumed  the  risk,  where  it 
appeared  one  blast  had  not  been 
fired  the  day  before  owing  to  a 
want  of  connection  with  the  wire, 
known  to  the  superintendent,  the 
employee  not  having  knowledge  of 
thedynamite  being  in  the  rock,  and 
the  directing  employee  had  reason 
to  think  that  this  charge  had  ex- 
ploded, and  before  putting  the 
injured  servant  at  work,  he  looked 
to  see  if  he  could  find  any  missed 
fires  and  found  none.  Dean  v. 
Smith,  169  Mass.  569,  48  N.  E. 
619.  Such  superintendent,  in  the 
particular  state,  was  not  a  fellow- 
servant.  The  conditions  affected 
his  place  of  work.  They  rendered 
it  unsafe.  The  duty  of  the  master 
was  to  warn  him  of  the  danger  or 
not  to  set  him  to  work  where  such 
danger  was  present.  The  negli- 
gence of  the  superintendent  in  not 
knowing  the  place  was  unsafe,  was 
chargeable  to  the  master.  Unless  it 
can  be  said  that  unexploded  blasts 
are  incident  to  the  work  he  was 
required  to  perform,  then  the  risk 
was    other    than   ordinary.       The 


conditions  were  different  where  a 
miner  having,  fifteen  minutes  be, 
fore  an  explosion  of  gas  in  a  mine- 
tested  for  the  presence  of  gas  and 
found  none,  and  then,  without 
further  testing  or  noticing  his 
lamp,  which  would  indicate  its 
presence,  struck  a  match  to  Ught  a 
fuse,  which  caused  the  explosion. 
It  was  held  negligence  was  not 
chargeable  to  the  master,  but 
rather  the  explosion  was  only  con- 
sistent with  the  theory  that  the 
gas  suddenly  escaped  from  some 
part  of  the  surrounding  wall,  and 
such  was  a  risk  assumed.  Sommers 
V.  Carbon  HiU  Coal  Co.,  91  Fed. 
337.  Whether  a  workman  who  was 
unacquainted  with  the  risks  and 
dangers  connected  with  the  pre- 
maturely placing  of  powder  in 
drilled  holes  in  the  earth  after  such 
holes  had  been  enlarged  by  the  use 
of  dynamite,  assumed  the  risk  of 
an  explosion  owing  to  the  heated 
condition  of  the  hole,  was  held  a 
question  for  the  jury.  Hohnan  v. 
Kemp,  70  Minn.  422,  73  N.  W.  186. 
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in  which,  he  engaged,  and  therefore  it  was  error  to  submit 
the  question  to  the  jury.^^i 

Light,  absence  of. 

An  employee  in  a  factory,  knowing  the  custom  in  that 
mill  to  put  out  the  lights,  practically  at  the  close  of  the 
hours  for  work,  and  usually  before  she  passed  down  the 
aUey  in  the  room  where  she  was  at  work,  where  the  day 
on  which  she  was  injured  was  dark  and  the  mill  had  been 
hghted  by  artificial  Ughts,  assumed  the  risk  of  such  method 
and  conditions,  and  having  slipped  and  fallen,  as  alleged 
by  reason  of  the  darkness,  she  had  no  cause  for  recovery."^ 

Nitroglycerine,  hauling  of. 
The  hauling  of  nitroglycerine  by  a  railroad  company 
was  held  a  risk  incident  to  a  servant's  employment  and 
assumed.     It  was  incident  to  the  business  in  which  he 
was  engaged.^*' 

Sparks  and  cinders  from  engine. 
A  section  hand  assumes  the  risk  of  injury  from  such 
sparks  and  cinders  as  may  be   thrown  off  by  engines, 
in  the  ordinary  operation  of  the  road,  while  he  is  neces- 
sarily standing  beside  the  track. ^^* 

Unloading  machine. 
Where  an  employee  was  injured  by  a  team  becoming 
frightened  at  passing  cars,  causing  machinery  which  he 
was  assisting  to  unload  from  the  wagon,  to  fall  on  his  foot, 
it  was  held  the  conduct  of  the  driver  and  the  circumstances 
which  attended  the  transaction  was  incident  to  the  em- 
ployment and  assumed. ^^* 

181.  Morse  v.  Minneapolis  &  184.  Duree  v.  Chicago,  Mil.  & 
St.  L.  R.  Co.,  30  Minn.  465,  16  St.  P.  R.  Co.,  118  la.  640,  92  N.  W. 
N.  W.  358.  890;  Houston  &  T.  C.  R.  Co.  v. 

182.  Donovan  v.  American  Lin-  PoUock,  115  S.  W.  (Tex.  Civ. 
en  Co.,  180  Mass.  127,  61  N.  E.  App.)  843. 

808.  185.    Steffan  v.  Mayer,  96  Mo. 

183.  Foley  v.  Chicago  &  N.  W.      420,  9  S.  W.  630. 
R.  Co.,  48  Mich.  622, 12  N.  W.  879, 

42  Am.  Rep.  481. 
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Discretion  of  servants  as  to  manner  of  performance. 

There  axe  another  class  of  cases  respecting  the  method 
in  which  acts  are  performed  by  servants  themselves,  where 
the  employee  has  a  discretion  as  to  the  manner  of  per- 
formance. In  such  cases  the  risk  is  incident  to  the  service 
and  hence  ordinary,  and  the  same  is  true  where  a  particu- 
lar method  is  authorized  or  customary  and  the  employee 
knows  what  that  method  is  when  he  enters  the  employ- 
ment or  is  chargeable  with  notice  afterwards.  Thus  a 
brakeman  whose  duty  it  is  to  sand  the  track,  assumes  the 
risk  of  boarding  the  locomotive  while  in  motion,  to  reach 
the  position  for  sanding  the  .track,  as  a  risk  incident  to  his 
employment.  ^^^ 

And  where  one  accepts  employment  from  a  railroad 
company  involving  his  transportation  from  place  to  place, 
injury  by  the  negligence  of  any  employee  connected  with 
the  transportation  of  trains  over  its  road,  is  within  the 
risks  ordinarily  incident  to  the  service  undertaken.^" 

And  where  it  was  one  of  the  ordinary  duties  of  an 
employee  to  jump  from  a  tug  to  the  shore  to  attach  a 
line,  such  method  was  an  ordinary  risk  which  he  as- 
sumed. ^^^ 

So  an  employee,  adopting  an  unsafe  method  while  know- 
ing of  a  safe  one,  assumes  the  risk.^*^ 

Unloading  cars. 

The  danger  incident  to  unloading  rails  which  project 
from  the  end  of  the  car  is  an  ordinary  risk,  where  incident 
to  an  employment."" 

And  also  from  unloading  ties  from  a  box  car  at  differ- 
ent places,  where  the  car  slows  up  along  the  track. "^ 

186.  Creola  Lbr.  Co.  v.  Mills,  per  Co.,  100  Me.  59,  60  At.  700. 
149  Ala.  474,  42  So.  1019.  190.     Tucker  v.   Northern   Pa- 

187.  Benigina  v.  Pennsylvania  ciflc  R.  Term.  Co.,  41  Oreg.  82, 
R.  Co.,  197  Pa.  384,  47  At.  359.  68  Pac.  426. 

188.  The  Pilot,  82  Fed.  162.  191.    Branco   v.    Illinois    Cent. 

189.  Leard  v.  International  Pa-  R.  Co.,  119  la.  211,  93  N.  W.  97. 
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A  locomotive  engineer  was  held  to  have  assumed  the 
risk  of  being  overcome  by  heat,  while  in  a  position  over  the 
boiler  for  the  purpose  of  oiling  the  machinery,  which  posi- 
tion he  is  obliged  to  assume  because  of  the  defective 
condition  of  the  automatic  lubricator.  ^^^ 

So  where  a  motorman  was  injured  while  attempting  at 
night  to  replace  the  trolley,  thereby  extinguishing  the 
lights,  in  being  struck  by  the  following  car,  it  was  held  his 
injury  was  the  result  of  an  ordinary  risk  which  he  as- 
sumed. ^^' 

In  Massachusetts,  however,  where,  under  the  statute, 
the  negligence  of  a  superintandent  is  not  a  risk  assvimed, 
and  where  the  conditions  in  a  quarry  as  to  the  stone 
upon  which  an  employee  was  drilling,  were  such  that 
the  danger  of  the  stone  slipping  was  not  apparent  to 
him,  it  was  held  he  did  not  assume  the  risk  as  matter  of 
law."* 

Unquestionably  the  method  of  work  in  the  quarry  was 
an  ordinary  risk  but  peculiar  conditions  existing  may  have 
called  into  exercise  that  other  independent  duty  on  the 
part  of  the  master  to  warn  such  employee  of  a  temporary 
danger.  The  liability  of  a  heavy  body,  such  as  an  iron 
tank,  to  turn  from  its  side  to  an  upright  position,  when 
being  handled  or  moved,  is  an  incidental  risk  which  an  able 
bodied  man  assumss,  where  he  and  his  fellows  are  so 
engaged  in  turning  it."^ 

And  also  the  leaving  of  a  large  stone  with  its  edge 
resting  on  two  small  stones  laid  on  loose  earth  in  a 
quarry."^ 

192.  Stockwell  v.  Chicago  &  Pink  Granite  Co.,  184  Mass.  287, 
N.  W.  R.  Co.,  106  la.  63,  75  N.  W.      68  N.  B.  234. 

665.  195.    Fremont  Brewing  Co.  v. 

193.  Simmons  v.  Southern  Hanson,  65  Neb.  456,  91  N.  W.  279. 
Traction  Co.,  207  Pa.  St.  589,  57  196.  Salem  Bedford  Stone  Co. 
At.  45.  V.  Hobbs,  144  Ind.  146,  42  N.  E. 

194.  Mahoney    v.    Bay    State  1022. 
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So  the  danger  incident  to  switching  cars  at  the  inter- 
section of  street  railway  lines,  is  an  incidental  risk  to  a 
switch  tender  there  employed,  which  he  assumes."^ 

And  so  is  the  danger  to  an  employee  from  the  placing 
of  torpedoes  upon  the  track  to  warn  approaching  trains.  ^^* 

An  experienced  engineer  upon  a  passenger  special, 
famihar  with  the  rules,  injured  by  collision  with  a  special 
running  in  advance,  while  the  latter  train  was  at  a  depot, 
the  semaphore  indicating  that  the  track  at  the  station 
was  occupied,  assumed  the  risk,  though  he  attempted  to 
stop  his  train  by  the  use  of  air  brakes,  which  for  some 
unexplained  reason  failed  to  work.^^' 

§  372.  Premises  or  safe  place  to  work. 

Courts  have  indulged  in  long  and  extended  arguments 
to  demonstrate  that  an  employee  assumes  as  an  ordinary 
risk,  the  dangers  incident  to  a  place  of  work  where  made 
unsafe  by  the  work  itseK.  We  have  seen,  by  an  almost 
unbroken  current  of  authority,  that  the  master's  duty 
to  maintain  a  reasonably  safe  place  does  not  extend  to  a 
place  under  such  conditions.  This  being  the  law,  the 
question  of  assumed  risk  is  not  involved.  An  employee 
suing  for  injuries  received,  must,  in  order  to  make  out  his 
case,  at  the  very  outset,  establish  the  master's  neghgence 
as  a  proximate  cause  of  his  injuries.  If  he  fail  in  this,  no 
other  question  is  involved.  If  it  appear  that  his  injuries 
were  sustained  while  engaged  in  such  work,  as  stated,  then 
as  matter  of  law,  he  must  fail,  and  the  same  is  true 
where  the  place  is  made  unsafe  by  the  act  of  fellow- 
servants.  It  is  only  when  a  failure  of  duty  on  the  part  of 
the  master  is  established  as  a  proximate  cause  of  injury, 
that  the  question  of  assumed  risk  becomes  involved,  and 
then  the  question  is  whether  the  employee  has  waived 
such  negligence  or  its  consequences,  and  this  depends 

197.  Houston  &  T.  C.  R.  Co.  v.  199.    Whalen  v.  Michigan  Cent. 
Smith,  38  S.W.(Tex.  Civ.  App.)  51.  R.  Co.,  114  Mich.  612,  72  N.  W. 

198.  Mize  v.  Louisville  &  N.  R.  323. 
Co.,  38  Ky.  L.  R.  415,  105  S.  W. 

908,  16  L.  R.  A.  1084,  n.  s. 
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upon  the  further  question  whether  the  defect  was  obvious 
or  the  employee  chargeable  with  knowledge,  and  not- 
withstanding enters  into  or  continues  the  employment. 

Buildings  in  course  of  construction. 

Where  a  watchman  in  an  unfinished  building  was 
injured  in  falhng  down  the  elevator  shaft,  and  ha  knew 
the  elevator  was  not  finished,  that  it  was  not  protected, 
and  that  the  mechanics  were  working  upon  it,  it  was 
held  that  the  risk  was  in  the  nature  of  thiags  incident  to 
the  employment  and  was  assumsd.  ^'"' 

So  an  employee  at  the  bottom  of  an  elevator  shaft  was 
held  to  have  assimied,  as  ma^iter  of  law,  the  risk  of  bricks 
falling  on  him  from  a  load  of  brick  which  an  employee  is 
removing  from  the  elevator  on  an  upper  floor,  such 
servant  being  employed  upon  a  building  in  course  of 
construction.^"^ 

Buildings,  demolishing. 

It  was  held  that  an  adult  employee  assumes  the  risk 
of  accident  from  a  board  being  knocked  off  of  a  building 
being  torn  down;^"^  that  a  carpenter  dismanthng  an  old 
roof,  assumed  the  risk  of  injury  from  the  decayed  condi- 
tion of  the  rafters,  since  he  is  presumed  to  know  their 
condition  better  than  any  one  else;^"'  that  an  employee 
injured  while  tearing  down  a  building  by  a  falhng  of  a 
part  of  the  frame,  on  his  knocking  out  a  stud,  which  he 
did  to  weaken  the  structure,  assumed  the  risk; 2°*  that 
an  employee  engaged  in  removing  sheets  of  iron,  consti- 
tuting the  roof  of  a  building,  assumed  the  risk  of  injury 
from  falling  through  the  roof.^"^ 

200.  Conway  v.  Furst,  57  N.  J.  203.  Boisvert  v.  Ward,  199 
L.  645,  32  At.  380.  Mass.  594,  85  N.  E.  849. 

201.  Kelly  v.  Cowan,  49  Wash.  204.  Nourie  v.  Theobald,  68 
606,  86  Pac.  182.  N.  Hamp.  564,  41  At.  182. 

202.  WalaszewsM  v.  Soho-  205.  Crawford  v.  American 
kneoht,  127  Wis.  376,  106  N.  W.  "Steel  &  Wire  Co.,  123  Fed.  275. 
1070. 
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Bridge,  construction  of. 
A  servant,  employed  as  a  bridgebuilder,  assumes 
the  ordinary  risks  of  that  emplosrment,  including  tha 
risk  of  the  falling  of  the  structure  upon  which  he  is  at 
work,  at  the  critical  time  of  adjusting  it  to  its  bearings, 
after  taking  out  the  falsdwork.^"^ 

Cattle  guards. 

Cattle  guards  are  required  by  law  and  exist  on  every 
road  from  one  end  to  the  other.  They  are  common  inci- 
dents and  hazards  of  the  employment  of  a  brakeman  upon 
a  train,  of  which  he  assumes  the  risk  upon  entering  into 
the  service  of  a  railroad  company.  ^"^ 

Deer  kept  in  inclosure. 
An  employee  assumes  the  risk  of  injury  by   elk   and 
deer  k3pt  by  his  employer,  when  he  voluntarily  engages 
to  work  inside  the  enelosm-e  in  which  they  are  kept.^"^ 

Floors,  slippery  condition. 

Such  condition  may  be  an  ordinary  risk  or  an  extraor- 
dinary one,  depending  upon  the  peculiar  circumstances 
dependent  upon  the  master's  duty  in  respect  thereto. 
Where  the  condition  of  a  floor  in  a  mill  is  wet  and  slippery 
from  soap  and  water,  which  is  its  natural  condition  from 
the  character  of  the  work,  then  it  is  a  risk  incident  to  the 
business  and  impliedly  assumed.  ^"^ 

And  an  employee,  working  in  a  laundry,  having  knowl- 
edge of  the  method  by  which  the  work  was  done,  and  that 
the  floor  was  constantly  more  or  less  wet,  is  presumed  to 
have  knowledge  that  he  might  slip  in  walking  over  it,  and 
possibly  come  in  contact  with  the  machinery,  and  hence 
assumed  the  risk  of  such  condition.  ^^ 

206.  Yager's  Admr.  v.  The  209.  Kleinert  v.  Kunhardt,  160 
Receivers,  88  Fed.  773.  Mass.  230,  35  N.  E.  458.    See  also 

207.  Fuller  v.  Lake  Shore  &  Murphy  v.  American  Rubber  Co., 
M.  S.  R.  Co.,  108  Mich.  690,  66  159  Mass.  266,  34  N.  E.  268; 
N.  W.  593.  Scharenbroich  v.  St.  Cloud  F.  W. 

208.  Borman  v.  Milwaukee,  93  Co.,  59  Minn.  116,  60  N.  W.  1093. 
Wis.  522,  67N.  W.  924,  33L.  R.  A.  210.  Goudie  v.  Foster,  202 
652.                                                           Mass.  226,  88  N.  E.  663. 
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So  an  employee  assumed  the  risk  of  an  ordinary  ladder 
slipping  upon  the  floor,  while  she  was  using  it,  it  and  the 
floor  being  in  good  condition,  and  the  probable  cause  was 
its  being  placed  too  far  from  the  waU.  It  was  in  use  when 
she  entered  the  emplojonent.^ii 

And  the  same  where  the  oily  condition  of  a  floor,  though 
covered  with  saw  dust,  is  its  natural  or  ordinary  condi- 
tion."« 

And  also  where  an  employee  in  a  mill  knows  that  saw- 
dust and  bark  is  accumulating  on  the  floor  near  his  place 
of  work  and  fails  to  notify  the  foreman.  ^^' 

Gearing. 

It  was  expressly  held  that  the  danger  of  contact  with 
wheels,  cogs,  etc.,  in  miUs,  where  they  are  in  proper  repair, 
is  a  danger  incident  to  the  employment  of  a  workman  there- 
in."* 

And  this  must  be  true.  They  are  an  incident  to  mills 
and  factories  where  machinery  is  used  and  indispensable 
to  their  operation.  It  is  not  negligence  on  the  part  of 
the  master  to  maintain  them.  In  the  numerous  cases 
where  the  master  has  been  held  liable  to  an  employee  for 
injuries  sustained  by  contact  with  them,  it  has  not  baen, 
in  the  best  considered  cases,  upon  the  ground  that  they 
were  not  an  ordinary  risk,  but  upon  the  ground  of  failure 
of  duty  on  the  part  of  the  master  to  properly  warn  the 
employee  of  the  danger  incident  to  their  use,  or  to  instruct 
him.  in  the  manner  of  their  use,  or  to  properly  guard  or 
protect  them.  In  some  cases  it  has  been  said  that  the 
failure  to  warn  and  iastruct  makes  the  place  unnecessarily 
dangerous.  Giving  warning  or  instruction  does  not 
change  the  character  or  condition  of  the  place.  It  only 
affects  the  individual.  In  some  cases  the  omission  to 
guard  or  protect  them  has  been  held  to  make  the  appliance 

211.  McDonald  v.  LoweU,  196         213.    Boyle  v.  Anderson  &  Mid- 
Mass.  183,  82  N.  E.  955.  dleton  Lbr.  Co.,  46  Wash.  431,  90 

212.  Hattaway  v.  Atlanta  Steel      Pac.  433. 

&  T.  Plate  Co.,  155  Ind.  507,  58         214.    Sibbert  v.  Scotland  Cotton 
N.  E.  718.  MiUs.  145  N.  Car.  308,  59  S.  E.  79. 
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or  the  place  unsafe.  The  courts,  as  stated,  are  not  agreed 
upon  the  proposition  of  the  master's  duty  in  such  respect. 
Practically  all  have  held  that  where  proper  instruction 
and  -warning  has  been  given,  the  omission  to  guard  or 
protect  does  not  create  a  UabUity,  and  that  the  risk  from 
such  appUances  is  a  risk  assumed. 

Gravel  pits. 

The  risk  of  injury  by  the  falling  of  gravel  on  a  workman 
ia  a  gravel  pit  is  an  ordinary  risk.  ^^* 

In  such  cases  the  principle  is  applied,  heretofore  dis- 
cussed, that  where  the  conditions  are  constantly  changing 
as  the  work  progresses,  it  is  impracticable,  and  hence  not  a 
duty  on  the  part  of  the  master,  at  all  times  to  maintain 
the  place  in  a  reasonably  safe  condition.  However,  there 
may,  at  times,  owing  to  particular  conditions,  be  a  duty  on 
the  part  of  the  master  to  take  precautions  to  warn  the 
employee  of  impending  danger.  It  is  stated  that  the 
presumption  of  knowledge  of  the  dangerous  character  of  a 
bank  of  earth,  from  its  liability  to  fall,  is  not  precisely  the 
same  on  the  part  of  the  employee  and  the  master.  The 
duty  rests  upon  the  master  of  using  reasonable  care  in 
providing  a  safe  place  for  the  servant  to  work,  and  a  jury 
might  hold  him  bound  to  use  reasonable  care  to  guard 
against  accidents  which  at  the  moment  of  their  occurrence 
a  workman  might  not  anticipate,  though  himseK  in  the 
exercise  of  reasonable  care  under  the  circumstances.'^' 

Mines. 
There  are  many  dangers  incident  to  the  work  carried 
on  in  mines.     The  conditions  there  are  ordinarily  con- 
stantly changing  and  much  of  the  required  work  is  to  make 

215.     Griffin   V.   Miss.   &   Ohio  5S9;  Larsson  v.  MoClure,  95  Wise. 

R.  Co.,  124  Ind.  326,  24  N.  E.  288;  533,  70  N.  W.  662;  Naylor  v.  Chi- 

Vincennes   Water   Supply   Co.   v.  cage  &  N.   W.   R.   Co.,   63  Wis. 

White,  124  Ind.  376,  24  N.  E.  749;  661,  11  N.  W.  24;  Simmons  v.  C. 

Swanson  v.  City  of  Lafayette,  134  &  T.  R.  Co.,  100  111.  340.    See  also 

Ind.  625,  33  N.  B.  1033;  Swanson  infra — . 

V.  Great  Northern  R.  Co.,  68  Minn.  216.     O'Driscoll  v.  Faxon,   156 

184,  70  N.  W.  978;  Aldridge  v.  Mass.  527. 
Midland  Blast  Furnace  Co.,  78  Mo. 
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the  place  reasonably  safe  as  the  work  progresses.  There  is 
danger  of  ore  in  ore  mines  and  coal  in  coal  mines  falling 
in  the  ordinary  course  of  prosecuting  the  work.  This  an 
employee  assumes  upon  entering  upon  the  work.  It  is 
an  ordinary  risk."' 

Revolving  shafts. 
What  has  been  stated  with  respect  to  gearing  applies 
with  equal  force  to  revolving  shafts,  and  in  fact  to  every 
appUance  that  is  in  general  use  and  essential  to  the  ope- 
ration of  a  mill  or  factory.  The  dangers  incident  to  their 
use  and  location  are  among  the  ordinary  risks  assimied  by 
a  servant  in  entering  the  employment.  ^^* 

Switches. 
The  negligence  complained  of  was  the  disuse  of  a 
derailing  switch,  whereby,  during  a  heavy  and  almost 
unprecedented  storm,  a  box  car  on  the  side  track  was 
blown  out  on  the  main  track,  where  an  engine  collided 
with  it,  resulting  in  serious  injury  to  the  engineer,  it  being 
alleged  that  if  the  switch  had  been  maintained  as  formerly 
the  car  could  not  have  reached  the  main  track,  and 
further  that  the  engineer  had  no  knowledge  of  the  change. 
It  held  that  this  was  a  new  and  unknown  peril,  and  not 
assumed.  "^ 

217.  Paule  v.  Florence  Mining  the  greater  liability  of  cars  to  be 
Co.,  80  Wis.  350,  60  N.  W.  189;  blown  upon  the  track,  but  aU  pur- 
Moon  Anchor  Consol.  Mines  v.  poses  considered  the  hazard  was 
Hopldns,  111  Fed.  298.  See  also  increased.  It  might  appear  that 
infra  as  to  obvious  risks.  for   other   purposes,    for   which   a 

218.  Brown  v.  Tabor  Mill  Co.,  switch  is  required,  it  was  much 
22  Wash.  317,  60  Pac.  1126.  safer  than  the  one  originally  in  use. 

219.  Grand  Trunk  Western  R.  Evidently  the  court  must  have  held 
Co.  V.  Melrose,  166  Ind.  658,  78  that  the  change  in  the  device  was 
N.  B.  190.  Such  determination  the  proximate  cause  of  the  accident 
could  be  properly  sustained  only  rather  than  the  wind  or  the  insecure 
upon  the  theory  that  the  substi-  setting  of  the  brakes  upon  the  car. 
tuted  switch  increased  the  hazard.  If  the  engineer  had  been  informed 
a  fact  which  should  have  been  of  the  change,  is  it  reasonable  to 
Icnown  to  the  railroad  company,  presume  it  would  in  eny  manner 
It  would  not  be  enough  to  show  that  have  tended  to  prevent  the  aeci- 
it  increased  the  hazard  simply  in  dent? 
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Where  a  switch  (not  railroad)  was  in  the  same  condi- 
tion as  when  an  employee,  injured  by  the  derailment  of  a 
car  which  he  was  hauling,  entered  the  employment, 
simple  of  construction  and  easily  understood,  danger 
therefrom  was  an  ordinary  risk  of  such  employment  and 
hence  assumed.  ^^^ 

Temporary  dangers. 

Dangers  in  respect  to  the  place  of  work,  which  are 
merely  temporary,  and  which  arise  from  the  customary 
manner  of  its  use,  are  ordinary  risks  incident  to  the 
employment  of  a  servant  whose  duties  required  him  to 
work  at  or  near  such  place,  as  for  instance,  bales  of  cotton 
being  thrown  from  the  floor  of  a  building  on  the  platform 
constructed  to  receive  them.  ^^^ 

The  principle  was  applied  where  a  workman  was  injured 
from  the  explosion  from  a  missed  blast  in  a  mine.^^^ 

Tracks. 

The  use  of  unblocked  frogs,  where  the  method  of 
blocking  is  not  in  use,  is  among  the  ordinary  risks  assumed 
by  railroad  employees,  where  their  use  is  not  required  by 
statutes.  ^^' 

The  risk  of  injury  to  a  brakeman  from  the  track  not 
being  ballasted  to  the  surface  at  a  switch  outside  the 
yards,  is  one  of  the  ordinary  risks  of  the  service,  provided 
the  track  is  in  the  same  condition  as  at  similar  places 
along  the  road.  If,  however,  the  ballast  has  been  tem- 
porarily rem.oved  from  between  the  ties  and  cannot  be 
replaced  before  dark,  notice  should  be  given  or  a  light 
should  be  placed  to  warn  employees  of  the  danger. ^^^ 

220.  Iverson  v.  Perry,  201  Mass.      York  v.  St.  Louis,  I.  M.  &  S.  R 
296,  87  N.  E.  582.  Co.,  86  Ark.  244,  110  S.  W.  803; 

221.  Fortin    v.    Manville    Co.,      Narramore  v.  Cleveland  C.  C.  & 
128  Fed.  642.  St.   L.   R.   Co.,   96  Fed.   298,   37 

222.  Davis    v.    Trade    Dollar      C.  C.  A.  499. 

Consol.  Min.  Co.,  117  Fed.  122.  224.     Louisville  &  N.  R.  Co.  v. 

223.  Lake  Shore  &  M.   S.   R.      Bowcock,  21   Ky.   L.   R.  383,   51 
Co.  V.  MeCormaek,  74  Ind.  443;      S.  W.  580. 
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Snow  and  ice. 

The  increased  dangers  arising  from  rain,  snow  and  ice, 
or  the  weather,  are  part  of  the  ordinary  risks  incident 
to  raikoading.^" 

Raikoad  employees  assmne  the  risk  of  all  dangers 
necessarily  attendant  upon  the  operation  of  the  road;  and 
among  these  dangers  are  those  arising  from  snow  and  its 
removal  from  the  track  in  the  usual  manner  by  the  use  of 
snow  plows,  and  an  employee  who  is  injured  by  a  snow 
bank  made  along  the  track  by  the  ordinary  use  of  a  snow 
plow  cannot  recover  for  such  injury,  and  the  company 
cannot  be  charged  with  negligence  on  account  thereof.  ^^' 

With  respect  to  the  manner  of  removal  of  snow,  whether 
removed  and  placed  in  a  reasonable  and  proper  manner, 
it  was  stated:  "In  this  latitude  (Minnesota)  where 
more  or  less  snow  falls  and  ice  acciunidates  therefrom  in 
the  winter  season,  and  where  it  becomes  necessary  to 
remove  it  many  times  in  order  that  a  railroad  may  be 
operated,  and  also  made  safer  for  employees,  the  dangers 
to  the  latter  increase  and  the  risks  assumed  become  more 
hazardous.  .  .  .  When  entering  in  to  the  railway  serv- 
ice, an  employee  assumes  such  risks  as  are  usually  and 
customarily  incident  to  the  falling  of  snow,  the  forming  of 
ice,  and  the  removal  of  the  same  from  tracks  and  places 
where  employees  are  required  to  work,  when  the  removal 
or  disposition  thereof  is  done  in  a  proper  and  reasonable 
manner,  in  the  exercise  of  due  and  proper  care  for  the 

225.  O'Bannon's  Admr.  v.  Lou-  Kregg  v.  Railway  Co.,  91  Mich. 
isviUe&N.  R.Co.,9Ky.  L.R.706,  624,  52  N.  W.  62.  Rule  applied 
6  S.  W.  434.  where  a  fireman  was  injured  by  the 

226.  DoweU  Admr.  v.  Bur.  C.  overturning  of  his  engine  while 
R.  &  N.  R.  Co.,  62  la.  629,  17  N.  engaged  in  bucking  snow.  Bryant 
W.  901;  Brown,  Admr.  v.  Chicago,  Admx.  v.  Bur.  C.  R.  &  N.  R.  Co., 
R.  I.  &  P.  R.  Co.,  54  la.  652,  21  66  la.  305,  23  N.  W.  678;  Drake 
N.  W.  193;  Piquegno  v.  Grand  v.  Union  Pac.  R.  Co.,  2  Idaho,  453, 
Trunk  R.  Co.,  52  Mich.  40,  17  21  Pac.  560.  Also  where  an  engineei 
N.  W.  232,  50  Am.  Rep.  243;  Brown  was  injured  while  engaged  in  open- 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  69  ing  a  raUroad  from  obstructions 
la.  161,  28  N.  W.  487;  Welhnan  v.  formed  by  an  accumulation  of  snow. 
Oregon,  S.  L.  &  U.  N.  R.  Co.,  21  Derr  v.  Lehigh  VaUey  R.  Co.,  158 
Oreg.  530,  28  Pac.  625.     Contra  Pa.  St.  365. 


§  372  Assumption  of  Eisk.  1005 

safety  of  employees."  Wlien  removing  the  snow  the 
defendant  was  not  required  to  remove  it  so  as  to  make  it 
absolutely  safe  for  employees  to  perform  their  duties;  it 
was  only  required  to  see  that  the  yard  was  maintained 
in  a  reasonably  safe  condition,  considering  all  the  facts 
and  circximstances  connected  with  its  use.^" 

Trenches. 

In  the  excavation  of  trenches,  the  conditions  as  to  safety 
are  constantly  changing  as  the  work  progresses,  and  the 
danger  ordinarily  incident  to  such  work  arises  from  the 
progress  of  the  work  itseK,  and  hence  is  an  ordinary  risk 
incident  to  the  employment  of  a  servant  engaged  in  the 
performance  of  such  work.  With  respect  to  peculiar 
conditions,  there  may  exist  a  duty  of  warning  and  in- 
struction, but  that  does  not  change  the  character  of  the 
risk.^^^ 

Unfinished  roads. 
The  general  rule,  with  respect  to  safe  place,  is  apphca- 
ble  to  railroads  in  a  state  of  completion  but  is  subject 
to  qualifications  as  to  roads  out  of  repair  while  being  re- 
constructed as  well  as  to  new  roads  in  process  of  con- 
struction. Generally,  the  condition  of  such  roads  is  an 
ordinary  risk  incident  to  the  employment  of  a  servant 
engaged  in  such  work  of  construction.  "An  employee," 
it  has  been  said,  "cannot  complain  of  the  imperfect  condi- 
tion of  the  road  he  is  employed  to  assist  in  making  perfect. 
He  must  take  the  risk  naturally  incident  to  such  employ- 
ment. He  assumes  greater  risks  upon  such  a  road  than 
upon  a  completed  one."^^' 

227.  Lawson  v.  Truesdale,  60  Water  Co.,  8  S.  Dak.  47,  65  N.  W. 
Minn.  410,  62  N.  W.  546.    There      419. 

being  some  evidence  that  it  was  not  229.    Manning  v.  C.  &  W.  M.  R. 

placed  as  far  from  the  tracks  as  was  Co.,  105  Mich.  260,  63  N.  W.  312; 

usually  and  customarily  done,  the  Brick  v.  N.  Y.  &  P.  R.  R.  Co.,  98 

question   whether   a   switch   man,  N.  Y.  211;  Walling  v.  Construction 

injured  in  the  attempt  to  mount  a  Co.,  41  S.  Car.  388,  19  S.  E.  723. 

car,   assumed   the  risk,   was  held  See  contra.  Gulf  C.  &  S.  F.  R.  Co. 

a  question  for  the  jury.  v.  Redeker,  67  Tex.  181,  2  S.  W. 

228.  Carlson    v.     Sioux    Falls  613. 
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Thus  a  brakeman  wtio  enters  the  employinent  of  a 
raUroad  company  to  work  on  a  construction  train,  and 
"who  can  see  that  the  road  is  not  finished,  and  that  trees 
border  it  on  either  side,  assumes  the  risk  of  being  struck 
by  a  tree  growing  close  to  the  track  and  in  plain  view.^'" 

A  brakeman  upon  a  construction  train  operated  in 
constructing  a  new  road,  not  yet  used  for  traffic,  assumes 
the  risk  of  the  unevenness  of  the  track,  such  being  a  risk 
incident  to  the  ser\dce.'''^ 

This  principle  has  been  applied  to  an  elevated  rail- 
road. ^'^ 

An  employee  at  work  upon  a  construction  train, 
employed  in  delivering  ties  upon  an  unfinished  track, 
was  held  to  have  assumed  the  risk  of  injury  from  that 
source,  the  perilous  condition  of  the  road  being  equally 
obvious  to  the  servant  and  master.  ^^* 


230.  Manning  v.  C.  &  W.  M. 
R.  Co.,  105  Mich.  260,  53  N.  W. 
312.  See,  contra,  GuU  C.  &  S.  F. 
R.  Co.  V.  Redeker,  67  Tex.  181, 
2S.W.513. 

231.  Bait.  &  O.  S.  W.  R.  Co., 
V.  Welsh,  17  Ind.  505,  47  N.  E.  182; 
Walling  V.  Construction  Co.,  41  S. 
Car.  388,  19  S.  E.  723;  Evansville 
&  R.  R.  Co.  V.  Henderson,  134 
Ind.  636,  42  N.  E.  216;Manningv. 
C.  &  W.  M.  R.  Co.,  105  Mich.  260, 
63  N.  W.  312;  Contra  GuU  C.  &  S. 
F.  R.  Co.  V.  Redeker,  67  Tex.  181, 
2  S.  W.  513;  NUes  v.  Minn.,  St.  P. 
&  S.  S.  M.  R.  Co.,  107  Minn.  238, 
65  N.  W.  103. 

232.  Where  a  car  cleaner  in 
the  defendant's  elevated  railroad 
yards  was  killed  by  stepping  back- 
wards from  a  car  at  night,  in  falUng 
through  an  opening  in  the  structure 
upon  which  the  tracks  were  laid, 
and  it  appeared  that  the  structure 
was  new  and  not  yet  finished;  that 
deceased  had  been  there  daily  for 
three   weeks   in    the    capacity    of 


watchman  and  car  cleaner  and  saw 
the  carpenters  at  work  planking  the 
structure  and  knew  its  condition, 
it  was  said  that  if  the  deceased 
knew  that  the  yard  was  in  an  un- 
finished state,  that  it  was  uncovered 
in  places,  and  that  it  was  in  the 
course  of  being  covered,  he  as- 
sumed, by  continuing  in  the  em- 
ployment, the  risk  of  falling  through 
these  uncovered  places,  and  the 
defendant  was  not  liable.  Kennedy 
V.  Railway  Co.,  145  N.  Y.  288,  39 
N.  E.  956. 

233.  Evansville,  etc.,  R.  Co.  v. 
Henderson,  134  Ind.  636,  42  N.  E. 
216.  Subsequently,  it  appearing 
that  he  had  knowledge  that  the 
rails  were  only  half  tied  and  the 
track  unballasted,  it  was  held  that 
in  the  absence  of  evidence  that  the 
defects  in  the  track  at  the  place  of 
the  accident  were  different  from 
those  along  the  whole  track,  or  were 
different  from  those  incident  to  rail- 
roads generally  in  the  course  of 
construction,  he  must  be  deemed 
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Where  an  employee,  with  others,  was  engaged  in  the 
construction  of  a  raikoad  bed,  and  the  fill  was  made  by 
the  use  of  a  trestle  upon  which  cars  were  run  and  dumped, 
which  was  extended  by  the  employees  as  the  work  re- 
qxiired,  and  such  employee  was  injured  by  a  portion  of  the 
trestle  giving  way  from  imperfect  bracing,  it  was  held  that 
such  trestle  was  not  a  structure  furnished  by  the  defend- 
ants for  their  employees  to  work  upon,  but  was  of  itself 
a  part  of  the  construction  of  the  road,  and  a  part  of  the 
work  which  such  employees  were  required  to  perform. ^'^ 

It  seems,  however,  that  the  Iowa  court  is  not  iu  full 
accord  with  the  general  doctrine  as  to  unfinished  roads.  ^'^ 


to  have  assumed  the  risk.  Evans- 
ville,  etc.,  R.  Co.  v.  Henderson, 
142  Ind.  696,  42  N.  E.  262. 

234.  Lindvall  v.  Woods,  41 
Minn.  212,  42  N.  W.  1020,  4  L.  R. 
A.  793.  The  judgment  of  the  lower 
court  having  been  affirmed  in  the 
foregoing  case,  the  plaintiff,  hav- 
ing been  nonsuited  at  the  trial, 
brought  a  new  action  in  the  federal 
court.  The  court  say:  Whether 
such  trestle  was  a  structure  the 
building  of  which  might  be  com- 
mitted to  ordinary  fellow-laborers 
need  not  be  discussed;  and  proceed 
to  decide  the  case  upon  a  rule  stated 
to  be  that  of  the  Federal  court,  that 
the  foreman  was  not  a  feUow- 
servant  but  a  vice-principal,  and 
any  negligence  on  his  part  in 
directing  or  supervising  the  work 
was  chargeable  to  the  master.  The 
rule  of  the  Minnesota  court  would 
constitute  such  a  foreman  a  fellow- 
servant.  Woods  V.  Lindvall,  1 
C.  C.  A.  37,  48  Fed.  62.  The  rule  of 
the  Federal  courts  now  recognized 
probably  is  not  what  this  declared. 

235.  Where  the  civil  engineer 
in  defendant's  employ  in  charge  of 


laying  a  track  on  a  new  line  of  road, 
was  injured  while  passing  over  the 
road  on  his  way  to  the  front  of  the 
operations,  by  the  derailment  of 
the  train,  and  the  claim  was  that 
the  accident  was  due  to  the  un- 
settled condition  of  the  road  bed, 
it  being  soft  and  spongy,  no  ditches 
having  yet  been  constructed  to 
drain  the  water,  and  also  to  the 
high  rate  of  speed  at  which  the 
train  was  being  run,  it  was  held 
that  the  plaintiff's  right  to  recover 
could  not  be  defeated  on  the 
ground  that  he  assumed  the  risks 
and  hazards  of  riding  over  a  new 
track  to  aid  in  the  construction  of 
the  road.  It  was  said  that  when  the 
defendant  undertook  to  operate 
trains  upon  the  track,  and  to  carry 
its  employees  thereon,  it  assumed 
the  duty  of  exercising  reasonable 
care  for  their  protection,  having  in 
view  the  condition  of  the  track; 
and  whether  such  care  was  exer- 
cised was  properly  a  question  for  the 
jury.  Meloy  v.  C.  &  N.  W.  R.  Co., 
77  la.  743,  37  N.  W.  335,  14  Am. 
St.  Rep.  325,  4  L.  R.  A.  287. 
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III.     Extraordinary  Risks. 

A.  In  General. 

§  373.  Knowledge  as  the  important  factor. 

Extraordinary  risks  refer  to  those  where  the  master  has 
been  negligent  but  escapes  liability  because  the  injured 
servant  knew  or  ought  to  have  known  thereof  before  his 
injury  but  nevertheless  continued  in  the  employment. 
Except  where  otherwise  provided  by  statute,  the  risk  is 
never  assumed  unless  the  servant  knew  or  should  have 
known  of  the  defect  or  danger.  The  latter  is  referred  to 
as  an  "obvious"  risk.  Generally  the  actual  or  implied 
knowledge  of  the  servant  precludes  recovery,  although  in 
some  jurisdictions  it  does  not  imless  he  has  been  guilty 
of  contributory  negligence. 

The  exception  to  the  rule  that  the  servant  assumes 
known  risks,  existing  where  the  master  has  promised  to 
remedy  the  defect,  should  be  kept  in  mind. 

§  374.  Statement  that  risks  arising  from  master's  negli- 
gence not  assumed. 

Statements  by  courts  of  general  propositions  are  often 
misleading  when  disconnected  from  the  facts  which 
prompted  them.  Thus  it  has  often  been  stated  that  a 
servant  does  not  assume  risks  arising  from  the  master's 
neghgence.  This  is  true  to  the  extent  that  such  risks  are 
not  impliedly  assumed  as  "ordinary"  risks  incident  to 
the  employment,  but  is  not  true  as  to  obvious  defects 
and  dangers  and  those  which  the  servants  know  and 
voluntarily  assiune.  It  is  true  also  as  to  such  defects  and 
dangers  as  are  not  obvious  and  are  unknown.  It  has  also 
often  been  stated  that  it  is  only  those  risks  which  cannot 
be  obviated  by  the  adoption  of  reasonable  measures  of 
precaution  by  the  master  that  the  servant  assumes. 
This  statement  is  misleading.  To  give  it  general  applica- 
tion would  in  effect  abolish  the  doctrine  of  assumed  risk 
altogether.  Under  such  a  rule,  the  master  would  be  liable 
in  case  of  any  defect  in  his  apphanees,  however  obvious 
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and  apparent,  and  in  every  ease  "where  the  servant  knows 
the  dangers  and  voluntarily  encounters  it  without  objec- 
tion. ^'^ 

It  was  said  in  one  case  that  the  rule  that  an  employee 
does  not  assume  the  risk  arising  from  his  employer's  negli- 
gence in  failing  to  provide  proper  appliances,  does  not 
apply  where  the  employee  continues  to  use  a  defective 
appliance,  with  knowledge  thereof,  without  notice  to 
his  employer.^'' 

There  is  no  such  rule  generally  prevailing  in  the  first 
place.  Next,  an  employee  assumes  the  risk  from  the  use 
of  an  appliance  known  to  be  defective,  whether  with  or 
without  the  master's  knowledge.  The  most  that  can  be 
said  is  that  the  risk  is  not  an  ordinary  one.  In  other  words, 
if  a  master  is  negligent  in  performing  any  of  his  imphed 
duties,  such  as  the  furnishing  of  a  safe  place  to  work  or  safe 
appliances,  or  in  providing  a  safe  method  of  work,  or  in 
promulgating  and  enforcing  rules  for  the  conduct  of  his 
business,  and  the  servant  knows  or  should  have  known 
of  such  failure  of  duty  on  the  part  of  the  master,  but 
nevertheless  continues  in  the  employment  without  any 
promise  on  the  part  of  the  master  to  remedy  the  defects 
or  faults,  the  servant  will  be  held  to  have  assumed  the 
risks  because  he  had  knowledge  thereof  and  chose  to  con- 
tinue the  emplojrment  notwithstanding  the  failxire  of  the 
master  to  fulfill  his  duties  toward  the  servant,  provided 
of  course  that  the  servant  not  only  knew  or  should  have 
known  of  the  fault  of  the  master  but  also  reaUzed  the 
danger  attendant  on  his  continuing  in  the  employment 
under  the  existing  conditions. 

§  375.  Right  to  rely  on  care  of  master. 

The  rule  so  often  stated  that  a  servant  has  the  right  to 
assume  that  the  master  has  used,  and  wiU  use,  reasonable 
care  to  make  the  place  of  work  and  appliances  safe,  does 

236.     Cichowicz  v.  International  237.    Miller  v.  Missouri,  K.  & 

Packing  Co.,  206  111.  246,  68  N.  E.      T.  R.  Co.,  169  Fed.  567,  95  C.  C.  A. 
1083;  McCormick  Harv.  Mach.  Co.      65. 
V.  Zakaewski,  220  lU.  522,  77  N.  E. 
147,  4  L.  R.  A.  848,  n.  s. 
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not  apply  where  the  risk  is  known  or  where  it  is  obvious. 
The  rule  has  no  application  where  the  servant  knows  or  is 
chargeable  with  knowledge  that  his  master  has  not  per- 
formed his  duty.  Such  rule  cannot  be  invoked  as  an 
excuse  for  the  carelessness  of  the  servant  in  failing  to  use 
his  senses  for  his  own  protection.  ^^^ 

§  376.  Appreciation   of   "danger,"  in  addition  to  defect, 
by  servant. 
It  is  well  settled  that  a  servant  does  not  assume  an 
obvious  or  known  risk  unless  the  danger  arising  from  such 
risk  is  known  or  should  have  been  known  to  him.  ^^' 


238.  Anderson  v.  C.  N.  Nelson 
Lbr.  Co.,  67  Minn.  79,  69  N.  W. 
630. 

239.  Lee  v.  Southern  Pac.  R. 
Co.,  101  Cal.  118,  35  Pac.  572; 
Nofsinger  v.  Goldman,  122  Cal. 
609,  55  Pac.  425.  Stomme  v. 
Hanxord  Produce  Co.,  108  Iowa, 
137,  78  N.  W.  841;  Wright  v. 
Chicago,  I.  &  L.  R.  Co.,  160  Ind. 
583,  66  N.  E.  454;  Seeds  v.  Ameri- 
can Bridge  Co.,  68  Kan.  522,  75 
Pao.  480;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Bancord,  66  Kan.  81,  71 
Pac.  253;  Caven  v.  Badwell  Gran- 
ite Co.,  99  Me.  278,  59  Atl.  285; 
Horliby  v.  Little,  200  Mass.  284, 
86  N.  E.  294;  Anderson  v.  Clark, 
155  Mass.  368,  29  N.  E.  589; 
O'Brien  v.  Corra  Rock-Island  Min. 
Co.,  40  Mont.  212,  105  Pac.  724; 
Hollingsworth  v.  Davis-Daly  Es- 
tates Copper  Co.,  38  Mont.  143, 
99  Pac.  142;  Stephens  v.  EUiott, 
36  Mont.  92,  92  Pac.  45;  Cole  v. 
St.  Louis  Transit  Co.,  183  Mo.  81, 
81  S.  W.  1138;  Wuctilla  v.  Duluth 
Lumber  Co.,  37  Minn.  153,  33 
N.  W.  351,  5  Am.  St.  Rep.  832; 
Burns  v.  Delaware  &  Atl.  Tel.  & 
T.  Co.,  70  N.  J.  L.  745,  67  L.  R.  A. 
956;  Pierce  v.  Contrexville  Mfg. 
Co.,   25   R.    I.   612,   56   Atl.    778; 


Peck  V.  Peck,  99  Tex.  10,  87  S.  W. 
248;  Tuckett  v.  American  Steam 
&  Hand  Laundry,  30  Utah,  273,  84 
Pac.  500,  116  Am.  St.  Rep.  832. 
It  is  not  enough  that  a  servant 
knew,  or  ought  to  have  known,  the 
actual  character  and  condition  of 
the  defective  instrumentalities  fur- 
nished for  his  use.  He  must  also 
have  understood,  or  by  the  exercise 
of  ordinary  observation  ought  to 
have  understood,  the  risk  to  which 
he  was  exposed  in  their  use.  The 
servant,  although  a  man  of  ordinary- 
prudence  as  well  as  experience,  may 
not  be  quite  capable  of  appreciating 
the  danger  of  risk  involved  in  the 
use  of  certain  kind  of  machinery, 
while  the  master  may  be  and 
generally  is.  RusseU  v.  Minneap- 
olis &  St.  Louis  R.  Co.,  32  Minn. 
230,  20  N.  W.  147;  Nofsinger  v. 
Goldman,  122  Cal.  609,  55  Pac. 
425;  Sanborn  v.  Medera  Flume 
Co.,  70  CaL  261,  11  Pac.  710; 
Colbert  v.  Rankin,  72  Cal.  197, 
13  Pac.  491;  Bjorman  v.  Fort 
Bragg  Redwood  Co.,  104  Cal. 
626,  38  Pac.  451;  MuUin  v.  Cali- 
fornia Horse  Shoe  Co.,  105  Cal. 
77,  38  Pao.  535;  James  B.  Clow  & 
Sons  V.  Boltz,  92  Fed.  572.  Thus  it 
was  held  that  mere  knowledge  of 
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Stated  in  anotlier  way,  knowledge  of  danger  does  not 
constitute  an  assumption  of  risk  where  the  danger  is  not 
fully  appreciated  by  the  servant.^*" 


the  defective  condition  of  drawbars, 
the  nature  of  which  did  not  sug- 
gest danger,  did  not  preclude  re- 
covery by  an  employee  injured 
thereby,  in  the  absence  of  a  showing 
that  he  knew  such  condition  made 
them  unsafe.  Chicago  &  E.  I.  R. 
Co.  V.  Knapp,  176  lU.  127,  52  N. 
E.  927.  To  charge  a  servant  with 
■negUgence  he  must  not  only  know 
or  have  means  of  knowledge  by  the 
exercise  of  ordinary  care  of  the 
defect  in  the  appliance  by  which  he 
was  injured,  but  must  also  know 
that  the  defect  rendered  the  appli- 
ance unsafe  to  use;  he  not  being 
bound,  however,  to  make  an  in- 
spection for  latent  defects.  Where 
a  servant's  want  of  knowledge  of 
the  defectiveness  of  an  appliance 
is  not  susceptible  of  direct  proof, 
it  may  be  inferred  from  circum- 
stances ;  he  being  aided  by  the  pre- 
sumption that  a  person  does  not 
voluntarily  incur  danger  and  risk 
of  death.  George  B.  Swift  Co.  v. 
Gaylord,  229  lU.  330,  82  N.  E. 
299.  It  was  held  that  an  employee 
did  not,  as  matter  of  fact,  assume 
the  risk  arising  from  the  fact  that 
shafting  and  pulleys  were  located 
close  to  the  machine  upon  which 
she  was  working.  It  was  question 
for  the  jury.  Her  hair  was  caught 
in  the  shafting.  The  law  as  stated 
in  Bailey's  Master's  Liability,  p. 
184,  was  quoted  and  applied  as 
follows:  "Mere  knowledge  of  the 
defect  or  method  wiU  not  always  be 
sufficient  to  charge  the  servant 
with  an  assumption  of  the  risk 
thereof.  Such  knowledge  must  con- 
vey to  a  mind  Uke  his  the  danger 


that  may  or  is  likely  to  result  to 
>iim  in  his  employment  from  the 
defect  or  negligent  act."  Pierce 
V.  ContrexviUe  Mfg.  Co.,  25  R.  I. 
512,  66  At.  778.  The  rule  prevail- 
ing in  North  Carolina,  being  that 
practically  of  contributory  negli- 
gence, was  applied  where  an  em- 
ployee was  injured  by  a  known 
defect  in  a  machine,  and  it  was 
said  that  it  is  only  where  a  machine 
is  so  grossly  or  clearly  defective 
that  he  must  know  of  the  extra 
risk,  that  he  can  be  deemed  to  have 
voluntarily  and  knowingly  assumed 
the  risk.  That  there  is  a  wide 
distinction  between  knowledge  of 
the  danger  and  knowledge  of  the 
defect.  Lloyd  v.  Hanes,  126  N. 
Car.  359,  36  S.  E.  611.  It  was  said 
to  be  the  rule  in  Minnesota  that  it 
is  not  enough  that  the  servant  knew 
or  ought  to  have  known  the  actual 
character  and  condition  of  the  de- 
fective instrumentality  furnished 
for  his  use.  He  must  also  have 
understood,  or  by  the  exercise  of 
ordinary  observation  ought  to  have 
understood,  the  risks  to  which  he 
was  exposed  by  their  use.  There 
must  be  a  thorough  comprehension 
on  the  part  of  the  workman  of  the 
danger  and  the  risk  and  a  voluntary 
undertaking  by  him  of  that  risk  and 
danger.  Hendrickson  v.  Ash,  99 
Minn.  417,  109  N.  W.  830.  It 
seems  that  the  decisions  in  that 
state  have  gone  farther  than  any 
other  state  in  failing  to  impute 
knowledge  of  ordinary  dangers  to 
employees. 

240.     Hurst  v.  Kansas  City,  P. 
&    G.   R.   Co.,   163    Mo.  309,  63 
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Obvious  defects  in  an  appliance  and  the  risk  of  injviry 
therefrom  are  not  necessarily  convertible  ternas.  An  em- 
ployee may  know  of  the  defects  and  not  appreciate  the 
danger  therefrom.  ^*^ 

However,  all  persons  of  mature  years  and  ordinary 
experience  are  presumed  to  understand  the  ordinary  laws 
of  nature,  and  the  ordinary,  natural  and  probable  results 
which  follow  from  obvious  or  known  defects ;^*^  and  a  serv- 
ant assumes  the  risk  not  only  of  dangers  which  he  appre- 
ciates, but  of  dangers  which  by  the  exercise  of  ordinary 
diligence  he  ought  to  know  and  appreciate.^*' 

The  question  is  not  what  dangers  the  servant  actually 
apprehended,  but  what  dangers  were  obviously  incident 
to  the  defective  condition  or  method.^** 

Actual  ignorance  of  the  dangers  will  not  alone  suffice 
to  relieve  an  employee  from  an  assumption  of  the  risk; 
the  ignorance  must  also  be  excusable.  ^*^ 

A  servant  is  bound  to  use  his  senses  and  cannot  be 
heard  to  plead  ignorance  of  a  danger  that  was  obvious  to 
any  one.     The  question  is,  did  he  know,  or  ought  he  in  the 

S.  W.  395,  85  Am.  St.  Rep.  639.  dent    person,    he    ought    to   have 

What,  then,  is  meant  by  saying  that  reached  a  conclusion  that  the  place 

plaintiff    appreciates    the    danger?  into  which  he  was  ordered  was  dan- 

In    McKee    v.    TourteUotte,    167  gerous,  when  considered  in  the  light 

Mass.  69,  44  N.  E.  1071,  48  L.  R.  A.  of  the  surrounding  circumstances. 

542,   the  court  said:     "When  we  Stewart  v.  Pittsburg  &  M.  Copper 

say  that  a  man  appreciates  a  dan-  Co.,  42  Mont.  200,  111  Pao.  723. 

ger,  we  mean  that  he  forms  a  judg-  241.    Blumenthal  v.   Craig,   81 

ment  as  to  the  future,  and  that  his  8  Fed.  320. 

judgment    is    right."     If    this    be  242.    Montgomery  Coal  Co.  v. 

correct,  and  we  think  it  is,  how,  Barringer,  218  EU.  327,  75  N.  B. 

then,  may  the  jury  know  whether  900. 

the  plaintiff  appreciated  the  danger  243.    Bryce    v.    Chicago,    Mil. 

or  formed  a  judgment  with  respect  &  St.  P.  R.  Co.,  103  la.  665,  72 

to  it,  except  by  the  answer  he  gives  N.  W.  780. 

to  the  direct  question  asked  him?  244.    Bauer    v.    American    Car 

As  said  before,  his  answer  is  not  &  Foundry   Co.,   132  Mich.   537, 

controlling  upon  the  jury.     It  indi-  94  N.  W.  9. 

cates  his  state  of  mind  at  the  time  245.     De    Kallands   v.  Washte- 

he  acted;  but  it  is  stiU.  for  the  jury  naw  Home  Tel.  Co.,  153  Mich.  25, 

to  say  whether,  as  a  reasonably  pru-  116  N.  W.  564, 
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exercise  of  ordinary  conunon  sense  to  have  known,  the 
risks  to  which  the  condition  of  things  exposed  him.^" 

If  the  danger  is  such  that  a  person  of  ordinary  intel- 
Kgence  would  know  what  would  naturally  f oUow  from  the 
defective  condition  of  appUances,  and  he  has  knowledge 
of  the  defective  condition,  knowledge  of  such  condition 
carries  knowledge  of  the  danger  and  the  risk  is  assume  d.^*^ 

But  every  particular  of  the  danger  need  not  be  appre- 
ciated,^^* nor  need  the  danger  of  the  precise  injury  be 
known.  ^^'  So  the  risk  is  assumed  although  the  servant 
does  not  fully  appreciate  the  extent  of  the  danger.  ^^° 


246.  Wuotilla  v.  Duluth  Lbr. 
Co.,  37  Minn.  153,  33  N.  W.  551, 
5  Am.  St.  Rep.  832. 

247.  Elgin,  J.  &  E.  R.  Co.  v. 
Myers,  226  lU.  358,  80  N.  E.  897. 

248.  Connelly  v.  Hamilton 
Woolen  Co.,  163  Mass.  156,  39 
N.  E.  787.  It  was  held  error  to 
modify  a  requested  charge  "that 
if  they  find  the  deceased  knew  the 
hole  in  the  floor  of  a  building  in 
process  of  construction  was  there, 
and  that  he  knew  it  was  unguarded, 
and  knew  the  condition  of  the  floor 
around  the  hole,  and  exercised  all 
ordinary  care  to  have  known  it, 
then  if  he  knew  these  facts,  as 
matter  of  law,  they  must  find  he 
assumed  the  risk  and  cannot 
recover,"  by  the  following:  "I 
charge  that  with  the  qualification, 
however,  that  he  must  have  appre- 
ciated all  the  dangers  incident 
to  that  condition,  and  if  they  find 
that  he  did  know  those  facts  and 
appreciated  all  the  dangers  incident 
to  those  facts,  as  matter  of  law,  he 
assumed  the  risk."  Rooney  v. 
Brogan  Construction  Co.,  194  N.  Y. 
32,  86  N.  E.  814. 

249.     An  intelligent  and  experi- 


enced employee  in  a  mill  was 
held,  as  matter  of  law,  to  have 
assumed  the  risk  of  injuries  while 
assisting  to  replace  a  belt  upon  a 
revolving  pulley,  an  operation  in 
which  he  had  many  times  before 
assisted.  It  is  not  necessary,  in 
order  to  sustain  a  charge  of  an 
assumption  of  the  risk,  that  the 
employee  should  have  known  the 
danger  of  the  precise  injury;  it  is 
enough  that  he  knew  or  should  have 
known  the  precise  danger.  Monte 
V.  Wausau  Paper  Mills  Co.,  132 
Wis.  205,  111  N.  W.  1114.  Rule 
otherwise,  it  seems,  in  Minnesota. 
SundraU  v.  Interstate  Iron  Co., 
104  Minn.  490,  116  N.  W.  1118. 
250.  If  one  knows  of  a  defect 
and  does  not  appreciate  its  dan- 
gers, nevertheless  if  he  disregards 
the  defect  and  attempts  an  act 
rendered  dangerous  by  the  defect, 
he  assumes  the  risk  of  that  danger. 
The  doctrine  of  assumption  of  risk 
is  not  placed  upon  the  narrow 
distinction  that  one  may  know  of 
danger,  but  if  he  does  not  fuUy 
appreciate  its  extent,  the  risk  is  not 
assumed.  Louisville  &  N.  R.  Co.  v. 
Kemper,  147  Ind.  561,  47  N.  E.  214. 
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Where  skill  and  judgment  required. 

Wliere  it  requires  skill  and  judgment  by  tlia  servant,  not 
possessed  by  ordinary  observers,  to  give  knowledge  of 
hazards  that  may  be  appreheuded  from  the  character  or 
condition  of  appliances,  he  does  not  assume  the  hazards, 
unless  possessed  of  such  requirements.^*^ 

While  oae  does  not  ordinarily  assume  a  risk  who  merely 
knows  there  is  some  danger  without  appreciating  the 
danger,  on  the  other  hand  he  does  not  necessarily  fail  to 
appreciate  the  risk  because  he  hopes  and  expects  to  en- 
counter it  without  injury.  If  hs  comprehends  the  nature 
and  degree  of  the  danger  and  voluntarily  takes  his  chance, 
he  must  abide  the  consequences,  whether  he  is  fortunate 
or  unfortunate  in  the  result  of  his  venture.  Somatimes 
the  circumstances  may  show,  as  matter  of  law,  that  the 
risk  is  understood  and  apprshended,  and  often  they 
may  present  in  that  particular  a  question  of  fact  for  the 
jury.  "2 

Thus,  where  a  laborer  was  injured,  while  tearing  down  a 
stone  arch,  by  the  falling  of  a  portion  of  the  same,  caused 
by  its  being  weakened  by  heavy  rains,  it  was  held  that 
the  evidence  sustained  a  finding  that  the  danger  of  the 
falling  of  such  arch  was  apparent  to  an  experienced  mason 
but  not  to  a  common  laborer,  and  therefore  it  could  not  be 
said  that  he  had  assumed  the  risk.^*' 

The  fact  that  the  defect  in  an  appliance  was  open  to  the 
servant's  inspection  (the  flange  on  an  engine  wheel  badly 
worn)  and  that  he  knew  it  was  worn,  would  not  necessarily 
defeat  a  recovery  from  the  master  for  injuries  received 
by  such  servant  due  to  such  defect,  where  it  was  a  matter 
of  skill  and  judgment  which  he  did  not  possess,  to  know 
how  much  wear  and  tear  it  would  stand.  ^'^ 

251.  Davidson  v.  Cornell,  132  v.  Hill  Mfg.  Co.,  86  Me.  400; 
N.  Y.  228,  30  N.  E.  672;  Demar  v.  Fickett  v.  Lisbon  Falls  Fibre  Co., 
Glenn  Mfg.  Co.,  67  N.  Hamp.  404,      91  Me.  268,  39  At.  996. 

40  At.  902;  Hanson  v.  Hammell,  253.     Gill  v.  Homrigliausen,  79 

107  la.  171,  77  N.  W.  839.  Wis.  634,  48  N.  W.  862. 

252.  Fitzgerald  v.  Conn.  River  254.     Bridges  v.   St.   L.,  I.   M. 
Paper  Co.,  155  Mass.  155,  29  N.  E.  &  S.  R.  Co.,  6  Mo.  App.  389. 
464,  31  Am.  St.  Rep.  537;  Mundle 
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So  mere  knowledge  that  a  valve  in  a  blow  pipe  throwing 
pulp  into  a  pit,  was  leakiag,  does  aot  conclusively  show 
that  aa  amployee,  injured  by  the  escape  of  steam  there- 
from, forcing  him  from  a  plank,  into  one  of  the  pits,  appre- 
ciated the  danger.  ^" 

True  test  stated. 
There  is  no  question  among  the  courts  as  to  the  rule. 
The  great  dif&culty  appears  to  be  in  its  application.  Con- 
ditions and  circumstances  are  so  variable  and  dangers 
ofttimes  are  so  unexpected  and  of  a  character  not  rea- 
sonably foreseen,  that  the  facts  of  one  instance  are  no 
criterion  by  which  to  judge  another.  The  real  question 
is  what,  under  the  circumstances,  an  employee  ought  to 
have  comprehended,  and  not  what  he  did  not  or  says  he  did 
not  comprehend.  It  will  appear  from  the  cases  given  as 
illustration  of  the  apphcation  of  the  rule,  that  some  of 
them  are  what  naturally  would  be  considered  extreme,  and 
this  extreme  is  equally  in  favor  of  a  due  appreciation  of 
the  danger  and  non-appreciation  thereof.  The  true  test 
in  determining  whether  a  servant  not  fully  comprehend- 
ing his  danger  was  relieved  from  assuming  the  risk,  has 
been  said  to  be,  would  a  person  of  ordinary  prudence  of  his 
age  and  experience  in  the  same  or  similar  situation  have 
comprehended  the  danger  and  risk.^^^ 

Application  of  rule. 
This  rule  has  been  applied  in  a  multitude  of  cases.''" 

255.  Fickett  v.  Lisbon  Falls  Coal  Co.  v.  Barringer,  218  HI.  327, 
Fibre  Co.,  91  Me.  268,  39  At.  996.  75  N.  E.  900. 

256.  Brownwood  Oil  Mill  v.  257.  Boiler,  exploding.  It 
Stubblefield,  53  Tex.  Civ.  App.  was  held  that  a  person  employed 
165,  115  S.  W.  626.  Thus,  a  person  in  carrying  water  and  occasionally 
of  ordinary  intelligence  will  be  firing  up  of  a  threshing  machine 
presumed  to  appreciate  the  danger,  having  an  old  defective  and  rusty 
knowing  of  the  defect  in  going  be-  boiler,  knowing  only  that  the  en- 
neath  a  coal  chute  having  a  large  gine  seemed  inadequate  and  made 
hole  in  the  bottom,  of  coal  falling  steam  badly,  but  not  knowing  the 
through  it  and  upon  him.  KJaowl-  specific  danger  of  explosion  con- 
edge  of  the  defect  implies  knowl-  nected  therewith,  is  not  chargeable 
edge  of  the  danger.    Montgomery  with  contributory  negligence.  Nof. 
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For  instance,  it  has  been  held  that  it  could  not  be 
assumed,  as  matter  of  law,  that  an  inexperienced  servant 


singer  v.  Goldman,  122  Cal.  609, 
55  Pac.  425. 

Box      CONTAINING      HOT     WATER. 

An  employee,  while  with  several 
hundred  other  employees,  ap- 
proaching the  time  check  window, 
was  injured  by  his  foot  coming  in 
contact  with  the  lid  of  a  box  con- 
taining hot  water  and  acid,  knock- 
ing it  off  and  receiving  injury.  He 
knew  the  location  of  the  box  but  did 
not  know  the  lid  was  not  securely 
fastened.  It  was  held  he  was  not 
guilty  of  contributory  negligence 
as  matter  of  law.  Cincinnati,  N.  O. 

&  T.  P.  R.  Co.  V.  Fortner,  

Ky.,— 113  S.  W.  847. 

Cable  slipping  trom  capstan. 
Where  an  employee,  injured  by  the 
rebound  of  a  wire  cable  shpping 
from  a  •  capstan,  he  being  at  his 
post  as  a  signalman  several  feet 
away,  and  it  appeared  he  had  not 
performed  any  such  duty  before, 
that  his  knowledge  of  the  working 
of  it  was  only  of  that  general  indef- 
inite character  which  might  be 
derived  from  the  casual  observa- 
tion of  a  laborer  who  was  not 
charged  with  any  special  duty  in 
regard  to  it,  and  that  he  did  not 
comprehend  and  fully  appreciate 
the  perils  incident  to  the  operation 
of  the  cable,  it  was  held  the  ques- 
tion of  assumed  risk  was  for  the 
jury.  Drapeau  v.  International 
Paper  Co.,  96  Me.  299,  52  Atl.  847. 

Car,  derailment  prom  uneven 
TRACK.  Although  a  street  car  con- 
ductor knew  that  the  track  was 
rough  and  uneven,  yet  it  could  not 
be  said,  as  matter  of  law,  that  he 
appreciated  the  danger  of  derail- 
ment of  his  ear  therefrom.    Oster- 


haul  V.  Jersey  City  &  P.  St.  R.  Co., 
73  N.  J.  L.  161,  62  Atl.  190. 

Carriage  on  saw  table,  ab- 
sence OP.  Whether  a  boy  seven- 
teen years  old,  of  some  experience 
in  a  saw  mUl,  and  who  had  operated 
the  particular  machine  for  three 
months,  assumed  the  risk  of  injury, 
was  for  the  jury,  it  appearing  that 
the  defect  complained  of'  was  the 
absence  of  a  carriage  on  the  table 
in  which  was  set  a  bolting  or  cut  off 
saw,  used  for  cutting  shingle 
blocks;  it  being  claimed  that  blocks 
could  by  such  means  be  more 
accurately  placed  at  right  angles 
against  the  saw.  It  was  said  that 
"while  operating  the  saw  he  became 
acquainted  with  the  manner  in 
which  it  worked,  its  liability  to 
bind  or  clog,  but  it  is  far  from  clear 
that  he  knew  or  appreciated  the 
risk  and  liability  of  his  being  injured 
by  such  binding  or  clogging." 
The  employee  was  injured  by  the 
sudden  stopping  of  the  block  caused 
by  the  saw  becoming  bound  and 
his  hand  slipped  over  the  block 
onto  the  saw.  Olmschied  v.  Nel- 
son, Tenney  Lbr.  Co.,  66  Minn. 
61,  68  N.  W.  605. 

Invisible  machinery  by 
SKILLED  mechanics.  It  was  held 
that  a  servant,  by  his  contract  of 
emplojrment,  assumes  only  such 
risks  as  are  open  and  obvious,  and 
does  not  assume  the  risk  of  invisible 
machinery  used  to  operate  an 
elevator,  although  his  mechanical 
knowledge  is  such  that  upon  a  view 
of  the  machinery  he  would  appre- 
ciate the  danger.  Finnegan  v. 
Samuel  Winslow  Skate  Mfg.  Co., 
189  Mass.  680,  76  N.  E.  192. 
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understood  the  risk  of  danger  of  chips  of  steel  flying  from  a 
steel  rail,  when  being  cut  in  two  by  a  chisel  and  hammer.  "* 


Jigger  used  for  loading,  worn 
CONDITION.  It  was  said  that,  in  the 
absence  of  notice  to  the  contrary,  a 
servant  has  a  right  to  assume  that 
the  master  will  perform  the  duty 
imposed  upon  him  of  furnishing 
proper,  adequate  and  perfect  im- 
plements and  appliances  necessary 
for  the  performance  of  any  duty 
required  of  the  servant.  This  was 
said  in  reference  to  an  appliance 
called  a  "jigger"  used  for  the  pur- 
pose of  loading  ear  wheels  upon 
cars,  where  a  carpenter,  without 
experience  in  this  work,  and  with- 
out knowledge  of  the  defect,  was 
called  upon  to  assist  in  loading 
car  wheels,  and  while  so  employed 
was  injured  by  reason  of  the  worn 
and  defective  condition  of  such 
appliance.  It  was  held  that  the 
question  of  plaintiff's  contributory 
negUgence  was  for  the  jury.  To  the 
suggestion  that  the  plaintiff  might 
have  seen  the  defect  it  was  said 
that  he  did  not  know  the  effect  of 
such  deficiencies,  and  was  moreover 
directed  by  his  superior  to  get  and 
use  the  implement,  and  whether 
under  those  circumstances  he 
should  be  charged  with  knowledge 
and  with  negligence  was  a  question 
for  the  jury.  Kain  v.  Smith,  89 
N.  Y.  375. 

Machinery;  employee  inex- 
perienced. The  risk  of  injury 
either  from  the  nature  of  the  appli- 
ance used  or  the  method  employed 
in  their  operation,  even  if  open,  may 
be  found  not  to  have  been  appre- 
ciated, where  an  employee  hired  for 
simple  manual  labor  in  connection 
with  which  machinery  was  not  used, 
was  suddenly  put  to  work  without 


instructions,  where  machinery  was 
being  operated.  Bartley  v.  Boston 
&  N.  St.  R.  Co.,  198  Mass.  163, 
83  N.  E.  1093. 

Overhead  pipe,  not  observed. 
A  boy  sixteen  years  old  was  injured 
while  riding  on  top  of  a  box  car 
somewhat  higher  than  the  ordinary 
box  ears,  by  contact  with  an  over- 
head pipe  extending  between  two  of 
the  defendant's  buildings.  He  had 
worked  for  defendant  about  six 
months  as  an  errand  boy  but  had 
never  worked  around  machinery. 
He  had  passed  under  said  pipe  eight 
or  ten  times  before  on  box  cars,  but 
not  on  their  top,  and  had  passed 
under  the  pipe  on  the  track  in 
question,  two  or  three  times.  His 
back  was  toward  the  pipe  and  he 
did  not  think  of  it,  though  he 
knew  it  was  there.  He  did  not 
know  how  high  above  the  ground 
or  the  ears  the  pipe  was,  or  that 
the  ear  on  which  he  was  riding  was 
higher  than  an  ordinary  car  and 
had  never  been  cautioned  about  the 
pipe  or  the  care  to  be  used  in  going 
under  it.  It  was  held  that  whether 
he  appreciated  or  ought  to  have 
appreciated  the  precise  danger 
of  riding  upon  the  top  of  the  car 
while  passing  under  the  pipe,  and 
whether  he  was  guilty  of  contribu- 
tory negligence,  were  for  the  jury. 
Renne  v.  United  States  Leather 
Co.,  107  Wis.  305. 

258.  Vohs  V.  E.  A.  Shorthill, 
124  la.  471,  100  N.  W.  495.  The 
real  question  should  have  been 
whether  the  master  should  antici- 
pate his  ignorance.  It  certainly 
was  a  matter  of  common  knowledge. 
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So  whera  a  statute  imposed  a  duty  upon  mine  operators 
to  remove  coal  dust  from  a  mine,  it  was  held  that  an 
employee  continuing  to  work  in  a  mine  after  he  knew 
that  large  quantities  of  coal  dust  had  accimiulated,  doss 
not  assume  the  risk,  where  he  neither  knew  or  was  charge- 
able with  knowledge  that  the  dust  was  hable  to  exploda.  ^^' 

The  danger  from  coming  in  contact  with  exposed  cogs 
or  gearing  or  the  hke  would  seem  to  be  so  apparent  that 
practically  all  servants  should  be  deemed  to  have  assumed 
the  risk,  but  the  decisions  ara  not  entirely  harmonious.  ^^ 


259.  Knoxville  Iron  Co.  v. 
Pace,  101  Tenn.  476,  48  S.  W.  232. 

260.  Where  the  duty  to  be 
performed  required  the  operator 
to  reach  over  revolving  cogs  to  close 
what  was  called  a  gate,  which 
required  considerable  exertion,  and 
which  could  more  readily  and 
rapidly  be  accomplished  by  a 
strong  and  vigorous  man  than  one 
of  more  moderate  powers,  and  such 
duty  was  attempted  by  a  minor, 
who  was  inexperienced,  and  who 
had  only  been  at  work  four  days, 
and  he  was  injured  while  making 
the  effort,  by  contact  with  such 
cogs,  it  was  said  that,  as  knowledge 
of  the  degree  of  peril  to  which  he 
was  exposed,  could  only  be  learned 
by  actual  experience,  the  danger 
did  not  depend  wholly  upon  the 
patent  facts.  BummeU,  Admx.  v. 
Dilworth,  111  Pa.  St.  343,  2  At. 
365.  See  also  Philadelphia  & 
Reading  R.  Co.  v.  Hughes,  119 
Pa.  St.  301,  13  At.  286.  A  laborer 
in  a  saw  mill  was  injured  by  getting 
his  clothing  caught  in  exposed 
gearing.  It  was  near  his  place  of 
work,  where  he  had  been  employed 
for  twenty  days,  and  so  obvious 
that  it  was  not  contended  but  that 
he  knew  it  was  there.  He  testified 
however,   he   did  not   know,   and 


had  never  been  told,  that  it  was 
dangerous,  or  cautioned  to  keep 
away  from  it.  It  was  said  that  a 
servant  is  bound  to  use  his  senses 
and  cannot  be  heard  to  plead 
ignorance  of  a  danger  that  was 
obvious  to  any  one  on  inspection, 
yet  the  mere  fact  that  a  servant 
knows  the  defect  does  not  necessa- 
rily charge  him  with  contributory 
negligence  or  an  assumption  of  the 
risks  growing  out  of  those  defects; 
that  the  question  is  did  he  know,  or 
ought  he,  in  the  exercise  of  ordinary 
common  sense,  to  have  known,  the 
risk  to  which  the  condition  of  the 
instrumentahties  exposed  him;  and 
that  it  could  not  be  said,  as  matter 
of  law,  that  the  risk  or  danger  was 
so  obvious  upon  inspection  that 
plaintiff  ought  to  have  understood 
it.  Wuotilla  V.  Duluth  Limiber 
Co.,  37  Minn.  153,  33  N.  W.  551, 
5  Am.  St.  Rep.  832.  To  say  that 
knowledge  of  the  defect  did  not 
convey  knowledge  of  the  danger ' 
is  simply  absurd.  And  it  was  so 
declared  by  an  able  court  where  it 
was  said  an  employee  of  age,  not 
shown  to  be  possessed  of  less  than 
average  intelligence,  is  presumed 
to  observe  and  appreciate  the 
dangers  obviously  incident  to  the 
operation    of    exposed    ung^uarded 
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The  rule  has  also  bean  applied  in  connection  with  the 
dangers  residting  from  the  bed  of  a  railroad  in  process 
of  construction;^"  using  couplings  of  different  pattern ;^^^ 


machineiy.  Jones  v.  Manufactur- 
ing &  Investment  Co.,  92  Me.  565, 
43  At.  512,  69  Am.  St.  Rep.  535. 
Where  a  boy,  engaged  as  a  helper 
upon  a  carding  machine,  was 
injured  by  his  hand  getting  caught 
in  the  gearing  of  the  machine,  and 
it  appeared  he  knew  how  to  do  the 
work  and  had  been  cautioned  not 
to  get  his  fingers  in  the  cog  wheels, 
and  to  keep  his  shirt  sleeves  rolled 
up,  it  was  said:  No  duty  rests 
upon  a  master  to  notify  even  a 
minor  of  the  ordinary  risks  and 
dangers  of  his  occupation,  which 
the  latter  actually  knows  and 
appreciates,  or  which  are  so  open 
and  apparent  that  one  of  his  age 
and  capacity  would,  under  like 
circumstances,  by  the  exercise  of 
ordinary  care,  know  and  appreciate. 
Hence,  if  the  plaintiff  had  failed 
to  give  him  proper  instructions 
and  cautions,  yet  if  he  obtained 
the  same  information  and  cau- 
tions from  any  other  source, 
whether  from  persons  or  from  his 
own  observation  and  experience, 
the  negUgence  of  the  defendant 
would  not  be  the  proximate  cause 
of  the  injury.  If  such  a  servant  is 
informed  of  a  particular  danger  and 
as  to  the  proper  precautions  to 
prevent  it,  it  is  no  justification  or 
excuse  for  an  exposure  of  his  person 
to  that  danger,  or  for  a  neghgent 
omission  of  such  precautions,  that 
he  may  not  have  realized  the  fuU 
magnitude  of  the  injury  to  himself 
which  was  liable  to  result  from  such 
negligence.  It  was  urged  at  the 
trial  that  he  may  have  forgotten 


his  cautions  at  the  moment  of  the 
danger  and  not  realized  the  full 
extent  of  the  danger,  and  might, 
as  he  claimed  he  supposed,  if 
caught,  jerk  his  sleeve  out  before 
his  arm  was  drawn  in.  Truntle  v. 
North  Star  Woolen  Mills  Co.,  57 
Minn.  52,  58  N.  W.  832. 

261.  It  was  said  that  a  person 
engaged  to  do  work  in  and  about 
the  construction  of  a  railroad  as- 
sumes the  risk  of  such  employ- 
ment, including  the  risk  of  being 
transported  to  and  from  his  work 
in  a  construction  train  over  a 
newly  constructed  road,  and  can- 
not expect  the  road  and  road  bed 
to  be  in  a  perfect  and  safe  condition 
before  it  is  finished,  as  if  the  same 
had  been  completed  and  opened  for 
public  travel.  Yet  it  was  further 
said  that  a  laborer  unskilled  in 
railroad  building,  even  if  he  has 
aided  in  repairing  defects  in  a 
newly  constructed  road,  is  not 
necessarily  chargeable  with  notice 
of  the  defective  condition  of  the 
road  bed.  If  the  danger  is  not 
apparent  to  a  mind  like  his,  and 
he  does  not  know  or  have  the 
means  of  knowing  it,  he  may  incur 
the  danger  under  the  order  of  his 
master  without  being  guilty  of  con- 
tributory negligence.  Colorado 
Midland  R.  Co.  v.  O'Brien,  16 
Colo.  219,  27  Pac.  701. 

262.  Where  a  brakeman  was 
injured  while  attempting  to  couple 
a  baggage  car  provided  with  a 
Miller  platform  and  coupler  to  an 
engine  having  only  the  ordinary 
coupling  device,  by  the  coupling 
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dipper  falling  from  defective  steam  shovel;"'  double  saw 


devices  slipping  by  each  other, 
causing  him  to  be  crushed  between 
the  cars,  and  it  appeared  that  such 
conditions  were  likely  to  happen 
under  certain  circumstances,  owing 
to  the  lateral  motion  of  the  Miller 
coupler,  it  was  said:  In  reference 
to  the  assumption  of  risk  of  such 
dangers,  where  the  employee  knew 
the  character  of  the  appliances 
used,  it  is  not  enough  that  the 
servant  knew  or  ought  to  have 
known  the  actual  character  and 
condition  of  the  defective  instru- 
mentalities furnished  for  his  use. 
He  must  also  have  understood,  or 
by  the  exercise  of  ordinary  obser- 
vation ought  to  have  understood, 
the  risks  to  which  he  was  exposed 
by  their  use.  The  servant,  although 
a  man  of  ordinary  prudence  as  weU 
as  experience,  may  be  quite  inca- 
pable of  appreciating  the  degree  of 
risk  involved  in  the  use  of  certain 
kind  of  machinery,  while  the  master 
may  be,  and  generally  is.  While 
it  appears  the  plaintiff  knew  the 
character  of  these  two  couplers, 
that  one  was  a  Miller  and  the 
other  a  common  one,  and  that  the 
former  had  a  certain  amount  of 
lateral  motion,  and  that  there 
was  no  goose  neck  or  wooden  buf- 
fers on  the  tender,  and  assuming 
that  he  must  be  held  to  the  ordi- 
nary skill  and  experience  of  brake- 
men,  it  does  not  appear,  certainly 
conclusively,  that  he,  by  the  exer- 
cise of  ordinary  observation,  ought 
to  have  understood  the  risks  to 
which  he  was  exposed  by  using  such 
couplers.   Russel  v.  Minneapolis  & 


St.  Louis  R.  Co.,  32  Minn.  230,  20 
N.  W.  147.  It  is  useless  to  say  the 
danger  was  not  perfectly  apparent. 
It  was  held  that  a  brakeman  with 
about  a  week's  experience  did  not 
assume  the  risk  of  danger  incident 
to  the  use  of  a  goose  neck  couphng 
device  upon  a  passenger  engine, 
being  used  at  the  particular  time 
in  hauling  freight  cars,  it  appearing 
that  such  device  is  more  than  ordi- 
narily dangerous  when  used  in  con- 
nection with  freight  cars  having 
the  ordinary  coupling  device,  where 
it  did  not  appear  he  had  experience 
in  the  use  of  such  a  device,  and  did 
not  know  that  it  was  being  used  at 
the  time.  It  was  intimated  that 
had  he  known  that  it  was  being 
used,  it  would  not,  as  matter  of 
law,  charge  him  with  an  assump- 
tion of  the  risk,  as  he  might  not 
have  known  the  extent  of  the  risk 
and  danger  he  was  subjected  to  by 
its  use.  This  ruling  is  also  subjected 
to  criticism.  We  have  seen  that  it 
is  not  a  question  whether  the  serv- 
ant realized  the  full  extent  of  the 
danger  if  he  knew  there  was  dan- 
ger. Hungerford  v.  C.  M.  &  St. 
L.  P.  R.  Co.,  41  Minn.  444,  43 
N.  W.  324. 

263.  While  an  employee  on  a 
steam  shovel  may  have  full  knowl- 
edge of  defects  in  a  steam  shovel, 
yet  he  may  not,  as  matter  of  law, 
have  known  of  the  danger  arising 
therefrom  or  that  such  defect  would 
cause  the  dipper  to  suddenly  fall. 
It  was  a  question  for  the  jury. 
Bender  v.  Great  Northern  R.  Co., 
89  Minn.  163,  94  N.  W.  546. 
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substituted  for  single  ;^^*  use  of  dynamite  ;^^^  earth  falling, 
in  gravel  pit;^^^  operating  elevator i^"  unblocked  frogs;'"" 


268 


264.  The  mere  fact  ttat  an 
employee  knew  that  a  double  saw 
had  been  substituted  for  a  single 
saw  which  he  was  operating,  and 
there  was  a  new  danger  connected 
with  the  use  of  the  former  unknown 
to  him,  such  as  would  arise  from  the 
timber,  being  worked,  becoming 
wedged  between  the  two,  did  not 
necessarily  show  that  he  assumed 
the  risk.  Whether  the  danger 
in  using  such  saw  was  so  obvious 
that  such  operator  was  chargeable 
with  knowledge  thereof  was  a 
question  for  the  jury.  Chilson  v. 
Lansing  Wagon  Works,  128  Mich. 
43,  87  N.  W.  79. 

265.  It  was  a  question  for  the 
jury  whether  the  employee  as- 
sumed the  risk,  in  appreciating  the 
peril  from  the  storing  of  dynamite 
in  dangerous  quantities  in  the  only 
room  they  used  for  shelter  and  for 
storing  tools  and  clothes.  Brown  v. 
West  Riverside  Coal  Co.,  143 
Iowa,  662,  120  N.  W.  732.  It 
could  not  be  held,  as  matter  of  law, 
that  an  inexperienced  servant  as- 
sumed the  risk  of  a  premature  ex- 
plosion of  dynamite  while  being 
thawed  out,  on  the  ground  that  he 
knew  its  use  and  preparation  was 
dangerous,  and  at  the  time  was 
fearful  of  danger  from  the  boiler 
heating  it  becoming  overheated. 
Pinney  v.  King,  98  Minn.  160,  107 
N.  W.  1127.  It  thus  appears  he 
knew  and  appreciated  the  danger. 

266.  Although  the  defect  in 
premises  is  known  to  the  employee, 
but  the  danger  is  not  apparent,  and 
he  is  without  knowledge,  he  does 
not  assimie  the  risk.  The  em- 
ployee was  inexperienced  in  working 


in  a  gravel  pit  and  it  was  proven  or 
assumed  he  did  not  realize  the 
danger  of  the  ledge  of  earth  falling. 
Marshall  v.  St.  Louis  Southeastern 
R.  Co.,  107  S.  W.  (Tex.  Civ.  App.) 
883. 

267.  It  appearing  from  the 
'evidence  that  a  servant  nineteen 
years  of  age,  employed  for  several 
weeks  in  washing  bottles,  but  who 
had  operated  an  elevator  several 
times,  but  was  not  instructed  re- 
garding its  use,  nor  informed  of  the 
danger  of  using,  this  was  sufficient 
to  sustain  a  finding  that  he  did  not 
know  the  danger.  Fallemand  v. 
Saalfeldt,  175  111.  310,  51  N.  E.  645. 

268.  It  was  held  that  mere 
knowledge  by  a  switchman  that 
frogs  were  not  blocked  would  not 
preclude  a  recovery  for  his  death 
in  being  caught  therein,  he  not 
knowing  the  danger  connected 
therewith.  Galveston  H.  &  S. 
A.  R.  Co.  V.  Hughes,  22  Tex. 
Civ.  App.  134,  54  S.  W.  264.  Is  it 
possible  that  it  can  be  said  that 
there  is  a  person  presumed  to  have 
ordinary  intelligence  that  would  not 
know  that  unless  care  was  taken 
his  foot  might  be  caught  under  such 
condition,  and  if  caught  there  was 
danger  of  cars  coming  upon  him? 
Where  the  trial  court  charged  in 
effect,  that  knowledge  of  the  intes- 
tate, who  was  a  youth  of  eighteen 
years,  of  the  fact  that  rails  were 
unblocked,  was  knowledge  of  the 
attendant  danger,  it  was  said  that 
whether  he  had  knowledge  or  appre- 
ciated the  danger,  or  ought  to  have 
done  so,  was  a  question  for  the 
jury.  That  service  about  the  un- 
blocked  rails   was   attended   with 
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removing   guard    rails   from    bridge;"^    substitution    of 


danger,  and  tie  knowledge  of  the 
fact  that  the  rails  were  unblocked, 
did  not  necessarily  imply  knowledge 
of  the  attendant  danger.  KJnowl- 
edge  of  the  danger  was  itself  a 
question  of  fact.  Davis  v.  St.  L., 
I.  M.  &  S.  R.  Co.,  53  Ark.  117, 13 
S.  W.  801,  7  L.  R.  A.  283.  See  also 
Railway  Co.'  v.  Leverett,  48  Ark. 
333,  3  S.  W.  50;  Fones  v.  Phillips, 
39  Ark.  17, 43  Am.  Rep.  264;  Bauer 
V.    Railway   Co.,    46  Ark.  388. 

269.  Where  an  employee  under- 
took the  work  of  whitewashing  a 
card  room  in  a  factory  while  the 
machinery  was  in  motion,  it  was 
held  that  he  took  the  risk  of  being 
caught  in  the  machinery.  It  was 
said:  The  dangers  were  fuRy  open 
and  obvious.  He  was  fuUy  capable 
of  understanding  them  and  must 
be  taken  to  have  comprehended 
them.  To  the  suggestion  that 
there  was  a  key-way  in  the  end  of 
the  shaft  which  made  it  more 
likely  to  catch  his  clothing  than  a 
plain  shaft,  it  was  said:  But  the 
key  was  not  a  defect  and  the  shaft 
was  in  the  same  condition  when  he 
was  hurt  as  when  he  began  to 
whitewash  the  room.  The  danger 
of  being  caught  by  contact  with 
the  shaft,  whether  he  knew  of  the 
key-way  or  not,  was  so  great  and 
obvious  that  he  must  have  appre- 
ciated and  taken  upon  himself  the 
risk  of  being  caught  and  injured  by 
coming  in  contact  with  the  shaft. 
It  was  not  necessary  that  he  should 
appreciate  every  particular  of  the 
danger.  Connelly  v.  Hamilton 
Woolen  Co.,  163  Mass.  156,  39 
N.  E.  787.    It  was  held,  however. 


by  another  court  that  whether  an 
employee,  an  ordinary  laborer,  ap- 
preciated the  risk  of  danger  of 
injury  from  a  rapidly  revolving 
shaft  upon  which  was  a  set  screw, 
though  he  knew  of  the  shaft  and 
was  injured  while  stepping  over  it, 
was  properly  a  question  for  the 
jury.  Roth  v.  Northern  Pao.  Lbr. 
Co.,   18  Oreg.  205,  22  Pao.  842. 

270.  Where  it  appeared  that 
an  employee  was  injured  by  the 
girder  giving  way,  upon  which  an 
engine  moved,  used  in  connection 
with  the  construction  of  an  elevated 
road,  it  was  held  that  whether 
such  employee,  under  the  circum- 
stances, had  knowledge  of  the 
danger,  was  properly  a  question  for 
the  jury.  Davidson  v.  Cornell, 
132  N.  Y.  228,  30  N.  E.  573.  The 
rule  was  applied  that  where  it 
requires  skill  and  judgment  by 
the  servant,  not  possessed  by  ordi- 
nary observers,  to  give  knowledge 
of  hazards  that  may  be  appre- 
hended from  the  character  and 
condition  of  appliances  or  obstruc- 
tions, he  does  not  assume  these 
hazards,  unless  possessed  of  such 
requirements. 

271.  That  there  was  danger 
in  the  act  of  removing  guard  rails 
from  a  bridge  was  obvious,  and  so 
known  by  an  employee,  was  held 
not  to  preclude  a  recovery  for 
injury  where  such  injury  was  due 
to  the  dangerous  manner  in  which 
the  rails  were  removed,  such  not 
being  obvious  to  him  for  want 
of  experience.  Galveston  H.  & 
S.  A.  R.  Co.  V.  Bonnet,  38  S.  W. 
(Tex.  Civ.  App.)  813. 
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272.  An  employee  familiar  witli 
the  use  of  a  certain  Mnd  of  tool  (a 
hook  used  in.  raising  pots  contain- 
ing, among  other  substances,  nitric 
acid),  did  not,  as  matter  of  law, 
assume  the  risk  of  the  use  of  a 
different  hook  substituted  while  he 
was  away  from  his  work,  which 
proved  to  be  unsuitable.  Although 
the  employee  knew  of  the  change, 
it  did  not  foUow  that  he  knew  of 
the  danger  which  the  change 
involved.  Welle  v.  Celluloid  Com- 
pany, 175  N.  Y.  401,  67  N.  E.  609. 

273.  It  was  held  the  evidence 
did  not  conclusively  show  that  an 
employee  was  guilty  of  contribu- 
tory negligence  or  assume  the  risk 
in  proceeding  to  remove  ice  from  a 
car  with  knowledge  that  the  floor 
of  the  car  was  defective.  Bor- 
ohardt  v.  Peoples  Ice  Co.,  106 
Minn.  134,  118  N.  W.  359.  He 
evidently  knew  aU  that  anyone 
could  have  told  him.  Should  the 
master  be  charged  with  knowl- 
edge that  the  servant  did  not 
appreciate  the  danger? 

274.  Though  the  deceased  who 
was  killed  while  working  under  an 
engine,  by  another  engine  being 
run  against  it  by  an  incompetent 
person,  knew  of  a  custom  to  prac- 
tice with  engines,  it  will  not  be 
assumed  that  he  knew  incompe- 
tent men  would  be  permitted  to  do 
so,  or  to  have  assumed  the  risk  of  a 
peril  he  did  not  appreciate.  Mor- 
bey  V.  Chicago  &  N.  W.  R. 
Co.,  116  la.  84,  89  N.  W.  105. 
It  was  said  that  a  servant  does  not 


assume  the  risk  incident  to  the 
incompetence  of  another  servant  or 
of  defects  ki  an  appliance  merely 
because  of  his  knowledge  thereof, 
unless  he  knew  or  should  have 
known  of  the  danger  incident 
thereto.  El  Paso  &  S.  W.  R.  Co. 
V.  Smith,  50  Tex.  Civ.  App.  10, 
108  S.  W.  988. 

275.  An  inexperienced  boy  of 
sixteen  years  was  held  not  to  have 
assumed  the  risk  of  the  blade  of  a 
press  he  was  operating,  falling  au- 
tomatically when  the  machine  was 
at  rest,  although  it  had  so  acted 
several  times  the  night  before  and 
the  following  morning.  That  he 
may  not  have  appreciated  the 
danger.  Donovan  v.  Chase-Shomut 
Co.,  201  Mass.  357,  87  N.  E.  580. 

276.  Although  an  employee,  six- 
teen years  old,  knew  of  defects  in 
the  machine  he  was  operating,  a 
jerking  motion,  and  he  was  injured 
by  such  action  of  the  machine,  it 
was  held  it  was  not  a  risk  assumed. 
It  could  not  be  said,  as  matter 
of  law,  that  he  appreciated  the 
danger.  The  court  say  the  case 
was  close.  Sabin  v.  Northwestern 
Leather  Co.,  157  Mich.  579. 

277.  An  employee  engaged  in 
in  operating  a  folding  machine, 
which  had  on  prior  occasions  started 
itself,  who  had  reported  such  oc- 
currences to  the  machinist  who 
informed  her  he  had  fixed  it,  was 
not  guilty  of  negligence,  as  matter 
of  law,  in  placing  her  hands  be- 
neath the  duU  folding  knife  to 
straighten   out   a   misplaced   Iraf, 
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where  danger  not  discoverable  from  observation;"' 
oiling  macliine  while  in  motion;"*  paper  from  machine 
drawing  into  rollers  ;2'''  poisonous  gases  in  drain ;^'i 
absence  of  props  in  a  mine;^*^  pom-ing  damp  dross  into 
kettle  of  molten  lead;^*'  removing  paper  from  a  ma- 


though  this  could  have  been  done 
■without  such  exposure.  She  was 
injured  by  the  machine  suddenly 
starting  resulting  in  the  knife 
falling  upon  her  hands.  O'NeH 
V.  Ginn,  188  Mass.  346,  74  N.  E. 
668. 

278.  Although  an  employee 
knew  there  was  a  defect  in  a  ma- 
chine he  was  operating,  but  the 
extent  of  the  danger  could  not  be 
ascertained  from  looking  at  the 
machine  but  only  by  taking  it 
apart  and  examining  it,  and  having 
no  knowledge  of  the  danger,  and  he 
had  called  the  attention  of  the  fore- 
man to  the  fact  that  the  machine 
was  defective,  which  defect  was  not 
remedied,  it  was  held  he  did  not 
assume  the  risk  of  danger  from  the 
defect.  Libby  McNeill  &  Libby  v. 
Cook,  222  lU.  206,  78  N.  E.  599. 
It  would  seem  that  this  was  a 
case  where  the  employee  volun- 
tarily took  his  chances.  He  must 
have  known  there  was  some  danger. 

279.  It  was  held  a  question  for 
the  jury  whether  a  boy  fourteen 
years  of  age,  who  worked  about  a 
machine  for  several  months,  ap- 
preciated the  danger  of  oiling  the 
machine  while  in  motion,  where 
so  directed  by  his  superior.  Avery  & 
Son  V.  Meek,  96  Ky.  192,  45  S.  W. 
355. 

280.  A  lad  of  seventeen  whose 
work  required  him  to  go  between 
hot  rollers  in  a  paper  machine  to 
remove  pieces  of  paper  which  had 


broken  and  fallen  to  the  floor,  whUe 
he  knew  generally  of  the  machine 
and  the  moving  rollers,  could  not  be 
said,  as  matter  of  law,  to  appreciate 
that  ends  of  the  large  roU  of  paper, 
nearly  six  feet  long,  thus  gathered, 
might  be  sucked  into  the  rollers 
and  his  person  be  brought  therein. 
HaUey  v.  Nashua  River  Paper  Co., 
202  Mass.  164,  88  N.  E.  761. 

281.  While  an  employee  work- 
ing in  a  trench  or  drain  may  have 
known  of  existing  conditions,  yet 
as  he  did  not  know  of  the  presence 
of  poisonous  gases  therein,  he  did 
not  assume  the  risk  of  injury  from 
such  cause.  Cox  v.  American  Agri- 
cultural Chemical  Co.,  24  R.  I. 
503,  53  At.  871,  60  L.  R.  A.  629. 

282.  An  employee  knowing  that 
props  and  cups  had  not  been  fur- 
nished him  by  the  master  as  it  was 
its  duty  to  do,  but  continued  the 
work,  there  being  nothing  in  the 
appearance  of  the  roof  to  indicate 
immediate  danger,  and  being  unable 
to  find  defects  by  use  of  the  ordi- 
nary tests,  he  did  not,  as  matter 
of  law,  assume  the  risk.  D.  H. 
Davis  Coal  Co.  v.  Polland,  158 
Ind.  607,  62  N.  E.  492. 

283 .  An  inexperienced  employee 
does  not  assume  the  risk,  in  the 
absence  of  knowledge  of  the  dan- 
ger, of  explosion  in  pouring  damp 
dross  into  a  kettle  of  molten  lead. 
Redmund  v.  Butler,  168  Mass. 
367,  47  N.  E.  108. 
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284.  An  employee  in  a  paper 
mill  was  injured  ia  an  attempt  to 
remove  paper  that  was  choked 
between  the  roll  and  the  doctor  of 
the  machine,  in  the  night  time, 
the  electric  lights  having  suddenly 
gone  out,  such  lights  having  failed 
on  prior  occasions.  In  removing 
the  paper  it  suddenly  broke  causing 
him  to  faU  backwards,  and  by  rea- 
son of  the  darkness,  in  the  attempt 
to  save  himself,  he  failed  to  seize 
the  lever,  and  fell  upon  the  rolls 
of  the  machine  and  was  injured. 
It  was  said  he  had  no  knowledge 
that  the  paper  was  choked  in  the 
doctor  and  only  a  partial  apprecia- 
tion of  the  peril  involved  in  the 
attempt  to  remove  the  paper  in 
the  darkness,  and  he  did  so  in 
obedience  to  an  order  from  his 
superior.  He  did  not  assume  the 
risk  as  matter  of  law.  Sawyer  v. 
Rumford  FaUs  Paper  Co.,  90  Me. 
354,  60  Am.  St.  Rep.  260. 

285.  One  undertaking  to  do  a 
particular  kind  of  work,  assumes 
the  risk,  ordinarily  incident  to  the 
work,  and  agrees  to  labor  in  the 
situation  with  the  tools  provided 
in  so  far  as  the  condition  of  the 
same  are  known  or  may  be  ascer- 
tained by  ordinary  dUigence,  but 
he  does  not  assume  the  risk  of  using 
tools,  the  danger  of  which  is  not 
known  to  hiTn  and  which  might 
not  have  been  ascertained  by  ordi- 
nary diligence.  This  rule  applied 
where  an  inexperienced  servant 
was  injured  by  the  teeth  of  a  saw 
catching  a  board  he  was  pulling 
through,  and  drawing  his  hand  into 
them.     It    was    said    the    danger 


was  not  apparent  to  ordinary  ob- 
servation. Harney  v.  Chicago,  R. 
I.  &  P.  R.  Co.,  139  la.  359,  115 
N.  W.  886.  See  however,  Tenanty 
-«  Boston  Mfg.  Co.,  170  Mass.  323, 
49  N.  B.  654.  Upon  the  evidence, 
whether  an  employee  operating  an 
unguarded  saw,  appreciated  the 
danger  of  injury  resulting  from  the 
teeth  of  the  saw  catching  blocks 
of  wood  and  throwing  them, 
assumed  the  risk,  was  held  a  ques- 
tion for  the  jury.  He  had  noticed 
the  saw  carry  two  or  three  httle 
blocks  over  to  the  other  side  of  the 
machine,  but  had  never  seen  it 
throw  any  over  with  any  degree  of 
force.  O'ConneU  v.  F.  Smith  & 
Son,  141  la.  1,  118  N.  W.  266. 

286.  It  was  said  it  does  not 
foUow,  as  matter  of  law,  that  be- 
cause the  plaintiff  knew  that  a  ma- 
chine he  was  operating  was  de- 
fective, and  that  boards  at  times 
hit  the  spreader  and  caused  his 
hand  to  jump,  he  appreciated  the 
risk  of  having  his  hand  thrown  on 
the  saw.  The  employee  was  work- 
ing on  a  heading  machine  in  a 
factory.  Lynch  v.  Lynn  Box  Co., 
200  Mass.  340,  86  N.  E.  659. 

287.  It  could  not  be  said,  as 
matter  of  law,  that  an  employee, 
loading  cars  at  a  quarry,  assumed 
the  risk  of  the  side  boards  of  a 
car,  which  were  raised  and  propped 
to  permit  throwing  the  rock  under 
them  upon  the  floor  of  the  car, 
instead  of  over  the  side  board, 
falling  from  the  insufficient  manner 
in  which  they  were  held.  He  knew 
that  several  methods  employed  to 
keep  the  board  from  falling  had 
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saw;*'^  spattering  of  mixture  of  caustic  soda  from 
machine; 2^'  use  of  steel  rod  in  packing  dynamite;'"" 
defective  track  in  mine;^"  accumulation  of  snow 
and  ice  on  stairway  ;^'^  use   of   unannealed   steel   imple- 


proven  insufficient,  but  did  not 
know  but  what  the  one  employ^ 
on  the  particular  occasion  would 
prove  sufficient.  Kjosnes  v.  Gray, 
102  Minn.  410,  113  N.  W.  1009. 

288.  An  employee  using  a  sHde 
upon  a  saw,  who  knew  it  was  un- 
safe by  reason  of  improper  construc- 
tion, did  not,  as  matter  of  law,  as- 
sume the  risk.  It  could  not  be 
said  that  he  appreciated  the  danger 
therefrom.  Stiller  v.  Bohn  Mfg. 
Co.,  80  Minn.  1,  82  N.  W.  981. 
If  he  knew  it  was  unsafe  that  was 
knowledge  of  danger. 

289.  It  could  not  be  assumed, 
as  matter  of  law,  that  a  girl  seven- 
teen years  old,  knew  of  the  danger 
to  her  eye  sight  from  the  spattering 
of  caustic  soda  from^  the  machine 
she  was  operating,  although  she 
knew  the  tendency  of  the  machine 
to  spatter  the  substance,  and  that 
at  times  it  stained  her  clothes  and 
got  into  her  hair,  but  not  burnictg 
much.  Flaherty  v.  Powers,  167 
Mass.  61,44  N.E.  1074. 

290.  Where  an  employee  was 
injured  by  the  premature  explosion 
of  a  blast  caused  by  the  negligence 
of  the  foreman  in  using  a  steel  rod 
instead  of  a  wooden  one  to  pack 
dynamite  into  a  pipe,  he  did  not 
assume  the  risk  of  such  method, 
although  he  knew  that  dynamite 
was  dangerous,  and  although  he 
assumed  such  risk  as  was  inherent 
in  the  careful  use  thereof,  where 
there  was  no  proof  that  he  knew 
of  the  increased  danger  from  the 
use  of  the  steel  rod.     O'Brien  v. 


Buffalo  Furnace  Co.,   183  N.  Y. 
317,  76 N.E.  171. 

291.  Where  a  young  man,  with- 
out much  experience,  was  injured 
while  acting  as  a  switch  tender  in 
the  mine,  by  reason  of  a  defect  in 
the  track,  and  he  knew  of  such 
defect,  whether  he  should  antici- 
pate that  an  accident  of  the  kind 
which  befell  him  would  occur,  was 
a  fair  question  for  the  jury.  Sun- 
draU  V.  Interstate  Iron  Co.,  104 
Minn.  490,  116  N.  W.  1118.  This 
and  other  cases  would  seem  to  indi- 
cate that  the  doctrine  of  this  court 
is  that  not  only  must  the  servant  be 
chargeable  with  an  appreciation  of 
the  extent  of  the  danger,  but  also 
the  precise  danger  that  may  befaU 
him.  A  doctrine  not  recognized 
elsewhere. 

292.  The  rule  that  general 
knowledge  of  a  danger,  without  an 
appreciation  of  it,  is  not  conclusive 
upon  the  question  of  assumption 
of  the  risk,  applied  to  an  outside 
stairway  made  dangerous  by  a 
coating  of  ice  which  was  covered 
with  snow.  Bowen  v.  Worumbo 
Mfg.  Co.,  105  Me.  31,  72  Atl.  685. 
It  was  held  by  another  court,  that 
whether  an  employee,  in  descending 
icy  steps  in  going  from  the  em- 
ployer's factory,  assumed  the  risk, 
was,  under  the  circumstances,  a 
question  for  the  jury,  upon  the 
ground  that  she  may  weU  have 
misapprehended  the  extent  of  the 
difficulty  and  danger  which  she 
would  encounter.  Fitzgerald  v. 
Conn.  River  Paper  Co.,  155  Mass. 
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ment;''''  wall  falling  during  excavation;^'*  and  washing 
outside  of  elevated  windows.  ^'^ 

§  377.  Knowledge  or  means  of  knowledge  of  method 
of  inspection. 
Where  the  master  furnishes  appliances  which  con- 
tain defects  that  might  have  been  discovered  by  rea- 
sonable inspection  by  the  master,  and  he  is  negligent  in 
not  so  inspecting,  the  servant  does  not  assume  the  risk 
merely  because  he  knows  of  the  master's  method  or 
custom  of  not  inspecting  nor  because  of  his  failure  to 
use  ordinary  care  to  ascertain  such  method.^" 

§  378.  Whether  knowledge  imputed  to  servant. 

Conceding  the  master  was  negligent,  the  question 
often  arises  as  to  whether  the  injured  servant  is  charge- 
able with  knowledge  of  the  danger,  where  he  testifies 
that  he  did  not  know  that  the  act  which  resulted  in  his 
injury  was  attended  with  any  danger,  or  there  is  no 
affirmative  evidence  of  knowledge.  In  many  cases,  the 
circumstances  jure  held  to  raise  a  question  for  the  jury. 

155,  29  N.  E.  464,  31  Am.  St.  Rep.  assurance  of  one  representing  the 

537.     See  also  Mahoney  v.  Dore,  master  that  the  wall  was  aU  right, 

155  Mass.  513,  30  N.  E.  366;  Os-  and  hence  did  not  assume  the  risk 

bom  V.  London  &  N.  W.  R.  Co.,  21  of  its  falling.    Berube  v.  Horton, 

Q.   B.    D.   220.  199  Mass.  421,  85  N.  E.  474. 

293.  An  employee  did  not,  295.  A  minor  sixteen  and  a 
as  matter  of  law,  assume  the  half  years  old,  did  not  assume,  as 
risk  of  injury  from  cutting  matter  of  law,  the  risk  of  injury 
knife  blades  with  a  punch  and  from  washing  the  outside  of  win- 
die,  from  unannealed  steel,  it  being  dows  in  the  third  story  of  a  factory, 
more  brittle  and  harder  than  where  he  fell  to  the  ground  while 
annealed  steel,  where  he  had  never  in  the  attempt  to  shove  the  upper 
worked  such  steel  before,  but  had  sash,  after  washing  it,  back  into 
some  experience  in  working  an-  place.  It  was  a  question  for  the 
nealed  steel.  He  was  injured  by  a  jury  whether  he  appreciated  aU 
fragment  of  steel  striking  him.  the  risks  incident  to  the  work. 
Arnold  v.  Harrington  Cutlery  Co.,  Ziegler  v.  G.  Gotsian  &  Co.,  86 
189  Mass.  547,  76  N.  E.  194.  Minn.  290,  90  N.  W.  387. 

294.  It  was  held  that  an  em-  296.     Texas   &   Pacific    Ry.    v. 
ployee  at  work  in  an  excavation  Archibald,  170  U.  S.  665,  672. 
near  an  old  wall,  relied  upon  the 
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In  determining  tlie  question  of  assumption  of  risk, 
regard  must  be  had  to  the  age,  experience,  and  mental 
capacity  of  the  employee,  to  ascertain  whether  he  knew 
and  appreciated  the  danger.^"  An  adult  might  be  held 
chargeable  with  knowledge  where  a  minor  would  not  be, 
and  the  same  applies  to  an  experienced  as  distinguished 
from  an  inexperienced  servant.  So  an  educated  serv- 
ant might  be  chargeable  with  knowledge  where  an 
uneducated  and  ignorant  servant  would  not  be.  Gen- 
erally the  question  arises  where  it  is  admitted  the  defect 
was  known,  or  ought  to  have  been  known,  and  the 
inquiry  is  whether  the  danger  from  the  defect  was 
known  or  ought  to  have  been  known.  This  question 
will  be  treated  of  in  subsequent  subdivisions.^'* 

§  379.  Incompetency  of  fellow-servants. 

It  is  a  general  rule  that  a  servant  knowing,  or  charge- 
able with  knowledge  of,  the  "incompetency"  of  a  feUow- 
<5ervant,  continuing  in  the  employment  without  com- 
plaint, assumes  the  risk  of  injury  from  such  source.  ^^' 

297.  Shebeckv.  National  Crack-  Wis.  303,  111  N.  W.  481,  120  Am. 
er  Co.,  120  Iowa,  414,  94  N.  W.  St.  Rep.  1049, 10  L.  R.  A.  1043,  n.  b. 
930.  If  the  injured  servant  knows  of  the 

298.  See  infra,  §§  385-394.  careless  habits  of  his  fellow-servant 

299.  Enright  v.  Oliver  &  Burr,  or  other  acts  which  pertain  to  his 
69  N.  J.  L.  357,  55  At.  277;  Rich-  incompetency,  and  notwithstanding 
mond  &  D.  R.  Co.  v.  Wooley,  92  such  knowledge  stUl  continues  his 
Ga.  84,  18  S.  E.  364;  McDermott  own  employment  with  such  incom- 
V.  H.  &  St.  J.  R.  Co.,  87  Mo.  285;  petent  servant,  without  informing 
United  States  Rolling  Stock  Co.  v.  the  master  of  his  known  acts  and 
Wilder,  116  111.  100,  5  N.  E.  92;  carelessness  and  refusing  to  serve 
Davis  V.  Detroit  &  M.  R.  Co.,  20  with  him,  he  thereby  waives  any 
Mich.  105,  4  Am.  Rep.  364;  Wright  claim  for  damages  against  the  em- 
v.  N.  Y.  Cent.  R.  Co.,25N.  Y.  562;  ployer,  even  though  the  master 
Hatt  V.  Nay,  144  Mass.  186,  10  N.  had  knowledge  of  such  acts  showing 
E.  807;  Stafford  v.  C.  B.  &  Q.  R.  or  tending  to  show  incompetency. 
Co.,  114  lU.  244,  2  N.  E.  185;  The  Frazier  v.  Pennsylvania  R.  Co.,  38 
AntoniaZambria,  89Ped.  60;  Lake  Pa.  St.  104,  80  Am.  Dec.  467. 
Shore  &  M.  S.  R.  Co.  v.  Stupak,  Rule  applied  to  a  car  eepair- 
108  Ind.  1,  8  N.  E.  630;  Weeks  v.  er.  Where  a  car  inspector  decided 
Sharer,  111  Fed.  320;  Lake  Shore  to  repair  a  car  upon  a  side  track  and 
&  M.  S.  R.  Co.  V.  Knittal,  33  Ohio  an  employee  was  assigned  to  as- 
St.  468;   Williams  v.  Kimberly,  131  sist  him,  and  the  former  was  in- 
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jured  by  a  car  noiselessly  switclied 
against  the  ear  under  wliicli  lie  was 
engaged  in  making  repairs,  such 
result  being  chargeable  to  the  fail- 
ure of  such,  assistant  to  warn  him; 
and  it  appeared  that  such  helper 
had  worked  in  the  yard  twenty 
years,  and  that  the  plaintiff  had 
fourteen  years'  experience  as  a  car 
repairer  in  that  yard;  and  the 
court  had  charged  in  effect  that 
the  defendant  would  be  hable  for 
the  injury  if  caused  by  the  incom- 
petency of  such  helper,  although 
the  plaintiff  knew  of  his  incompe- 
tency and  received  him  without 
objection,  it  was  said:  It  is  well 
estabhshed  that  an  employee  as- 
sumes all  dangers  from  the  known 
incompetency  or  unsMlfulness  of  a 
fellow-servant  of  which  he  does 
not  complain  or  make  known  to 
his  employer.  It  was  held  that  a 
verdict  should  have  been  directed 
for  the  defendant.  LatremouiUe  v. 
Bennington  &  R.  R.  Co.,  63  Vt.  336, 
22  At.  656. 

Rule  applied  where  incompe- 
tency OF  A  FOREMAN  WAS  CHARGED. 

Where  the  incompetency  of  a  fore- 
man was  alleged  and  the  evidence 
tended  to  support  the  charge,  it 
was  held  that  such  question  be- 
came immaterial  where,  by  the 
pleading  and  testimony  of  the 
plaintiff,  it  appeared  he  had  knowl- 
edge of  his  incompetency;  that  un- 
der such  circumstances  he  assumed 
the  risk.  Nor  could  the  plaintiff  be 
heard  to  claim  that  he  relied  upon 
the  promise  of  the  switchman  who 
had  charge  of  certain  other  switch- 
men in  the  capacity  of  foreman,  to 
supply  another  foreman  in  place  of 
the  reckless  one,  where  such  switch- 
man had  no  authority  from  the 
master  to  employ  or  discharge  em- 
2  M.  &  S.— T 


ployees.  Galveston  H.  &  S.  A.  R. 
Co.  V.  Eckols,  7  Tex.  App.  429,  26 
S.  W.  1117. 

Doctrine      op      contributort 

NEGLIGENCE  ASSERTED.    The  North 

CaroUna  court  and  some  others 
hold  to  the  view  that  where  an  em- 
ployee remains  in  the  service  of 
the  master  with  full  knowledge  of 
the  incompetency  of  a  fellow-serv- 
ant, he  is  denied  recovery  upon 
the  ground  of  contributory  negli- 
gence and  not  by  reason  of  any 
risk  assumed  by  reason  of  the  con- 
tract of  emplojrment.  Porter  v. 
Western  N.  C.  R.  Co.,  97  N.  Car. 
66,  2  S.  E.  581,  2  Am.  St.  Rep.  272. 

Missouri  rule.  The  Missouri 
courts  apply  a  rule  which  it  has  de- 
clared in  reference  to  assumption 
of  risk  by  an  employee,  of  defective 
or  insufQcient  appliances,  which  is 
that  mere  knowledge  of  the  incom- 
petency of  a  feUow-servant  will 
not,  as  matter  of  law,  defeat  the 
servant's  action,  where  the  danger 
is  not  such  as  to  threaten  immedi- 
ate injury.  Hamilton  v.  Rich  HiU 
Mining  Co.,  108  Mo.  364,  18  S.  W. 
977;  Huhn  V.  Missouri  Pac.  R.  Co., 
92  Mo.  440,  4  S.  W.  937;  Francis 
V.  Kansas  City,  St.  J.  &  A.  B.  R. 
Co.,  127  Mo.  658,  28  S.  W.  842. 
But  this  doctrine,  which  is  akin  to 
that  of  contributory  negligence, 
does  not  generally  prevail. 

Burden  of  proof.  Where  the 
servant  makes  complaint  to  the 
master  and  thus  charges  the  mas- 
ter with  knowledge  of  the  alleged 
incompetency  of  the  servant,  then 
the  only  question  that  remains  is 
whether  the  servant  is  incompe- 
tent for  any  reason,  and  dispenses 
with  further  proof  to  show  knowl- 
edge of  the  master,  but  where  com- 
plaint has  not  been  made,  there 
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On  the  other  hand,  if  the  injured  servant  had  no  knowl- 
edge of  such  inconapetency,  the  risk  is  not  assumed.'"" 

Knowledge  as  to  incompetency. 

The  rule  that  a  servant  cannot  recover  for  injuries 
received  in  the  employment  of  the  master,  if  he  had 
equal  facilities  with  the  master  for  ascertaining  the  dan- 
gers of  the  emplo3rtnent,  was  held  not  applicable  to  an 
injury  received  through  the  negligence  of  an  incompe- 
tent servant.'"^ 

The  contrary  is  held  by  other  courts  to  the  effect 
that  knowing  that  a  servant  with  whom  he  is  working 
is  incompetent,  having  equal  knowledge  thereof  with 
the  master,  and  making  no  objection,  the  risk  is  as- 
sumed.'"^ 


must  be  proof  of  knowledge  on  the 
part  of  the  master,  either  actual 
or  constructive,  of  the  servant's  in- 
competency, either  in  the  original 
hiring  or  the  retention  of  such  serv- 
ant in  the  service.  What  is  suf- 
ficient to  charge  the  master  with 
such  knowledge  depends  largely 
upon  the  circumstances  of  each 
particular  case,  as  well  as  what  is 
sufQcient  to  charge  the  servant 
with  knowledge  thereof.  This  ques- 
tion is  discussed  and  authorities 
given  in  treating  the  subject  of  the 
emplosrment  of  servants,  as  well 
also  as  what  may  constitute  in- 
competency. In  order  to  attach 
liability  to  a  defendant  on  the 
ground  of  incompetency  of  a  serv- 
ant, the  plaintiff,  if  a  feUow-serv- 
ant,  must  show  that  the  defendant 
had  knowledge  before  the  accident 
of  the  incompetency  of  such  serv- 
ant to  perform  the  service  to 
which  he  was  assigned,  or  by  the 
exercise  of  due  care  might  have 
known  it,  and  in  those  jurisdictions 


where  the  burden  is  upon  the 
plaintiff,  that  he  himself  was  ig- 
norant of  such  incompetency,  and 
could  not  by  the  exercise  of  ordi- 
nary diligence  have  learned  it. 
ConsoUdated  Coal  &  Min.  Co.  v. 
Clay's  Admr.,  51  Ohio  St.  542,  38 
N.  B.  610,  25  L.  R.  A.  848. 

300.  Metropolitan  West  Side 
El.  R.  Co.  V.  Fortin,  203  lU.  454, 
67  N.  E.  977;  HaU  v.  Bedford 
Quarries  Co.,  156  Ind.  460,  60  N. 
B.  149. 

301.  Galveston  H.  &  S.  A.  R. 
Co.  V.  Sherwood,  67  S.  W.  (Tex. 
Civ.  App.)  776;  Lawrence  v.  Tex- 
as Cent.  R.  Co.,  25  Tex.  Civ.  App. 
293,  61  S.  W.  342. 

302.  Fletcher  v.  Louisville  &  N. 
R.  Co.,  102  Tenn.  1,  49  S.  W.  739; 
Chicago  &  B.  lU.  R.  Co.  v.  Beatty, 
13  Ind.  App.  604,  40  N.  E.  753; 
Wright  V.  New  York  &  N.  H.  R.  R. 
Co.,  25  N.  Y.  562;  First  Nat.  Bank 
of  Montgomery  v.  Chandler,  144 
Ala.  286,  39  So.  822,  113  Am.  St. 
Rep.  39. 
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Whether  servant  required  to  abandon  service  im- 
mediately. 

It  was  said,  however,  "the  trial  court  was  right  in 
refusing  to  instruct  that  if  plaintiff  knew  or  even  had  the 
opportunity  of  knowing,  before  his  fall  from  the  car, 
that  the  engineer  was  an  unfit  or  unsafe  man  to  run  the 
engine,  it  was  his  duty  absolutely  to  refuse  to  work  with 
him  any  longer.  The  duty  of  the  plaintiff  under  such 
circumstances  is  not  determined  by  the  single  act  of  his 
knowledge  of  the  danger  he  incurred  by  continuing  to 
serve  with  an  employee  known  by  him  to  be  an  unfit 
and  incompetent  person.  It  was  enough  that  it  was 
qualified  by  sajdng  'It  might  be  negligence'.  Whether 
it  was  or  not  was  for  the  jury  to  say  under  all  the  at- 
tending circumstances.  A  suitable  judgment  cotdd  only 
be  reached  by  carefully  weighing  the  probable  conse- 
quences of  both  courses  of  conduct,  and  it  might  well 
happen  that  even  at  the  risk  of  injury  to  himself,  occa- 
sioned by  the  unskilfulness  of  his  co-employees,  the 
plaintiff  might  still  be  regarded  as  under  a  duty  not 
suddenly  and  instantly  to  refuse  to  continue  in  the 
conduct  of  the  business  of  the  principal."'"' 

The  foregoing  declaration  had  reference  only  to  the 
particular  question  there  involved,  and  that  was  whether, 
under  the  circumstances,  it  was  incumbent  upon  the 
complaining  servant  to  instantly,  upon  discovery  of 
the  unfitness  of  his  fellow-servant,  quit  the  employment 
regardless  of  the  consequences  that  might  follow  as  to 
the  master's  business.  An  employee  will  be  held  to  act 
in  a  reasonable  manner,  and  should  be  held  to  the  duty 
of  first  notifying  the  master.  He  certainly  would  not 
be  required,  in  order  to  avoid  assumption  of  the  risk, 
to  quit  the  service  instanter.  The  court  seem  to  apply 
the  doctrine  of  contributory  negligence.  There  is  noth- 
ing in  the  statement  of  the  court  that  in. any  manner 
militates  against  the  rule  heretofore  stated. 

303.    Northern  Pac.  R.  Co.  v. 
Mares.  123  U.  S.  710. 
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When  servant's  knowledge  of  incompetency  deemed 
to  exist. 

The  question  that  most  frequently  arises  is  that  of 
the  plaintiff's  knowledge  of  the  incompetency  of  his 
fellow-servant.  If  the  plaintiff  was  not  chargeable  with 
knowledge  thereof  and  the  master  is,  then  the  question 
of  assumed  risk  is  not  involved,  and  hence  the  inquiry 
generally  is  as  to  what  is  sufficient  to  charge  him,  the 
plaintiff,  with  such  knowledge.  If  he  knew  of  the  spe- 
cific acts  of  negligence  on  the  part  of  such  fellow-servant 
whereby  it  is  sought  to  charge  the  defendant  with  knowl- 
edge of  his  unfitness,  then  he  will  be  equally  chargeable 
with  knowledge.'"* 

It  was  said  the  rule  includes  not  only  knowledge  of 
such  incompetency  but  also  knowledge  of  such  acts  or 
conduct  claimed  as  sufficient  to  estabUsh  incompetency; 
and,  if  it  appear  that  the  fellow-servant  was  dn  fact 
incompetent,  the  complaining  servant  will  be  charged 
with  notice  thereof  if  he  has  an  opportunity  to  judge 
of  his  incompetency  or  habits  which  render  him  incom- 
petent.^"^ It  has  been  held  that  the  risk  is  assumed 
where  the  incompetency  could  have  been  ascertained 
by  the  injiu-ed  servant  by  the  exercise  of  ordinary  dili- 
gence, '""  and  it.  is  the  general  rule,  except  in  Texas,  that 
the  risk  is  also  assumed  where  the  knowledge  or  means 
of  knowledge  of  the  servant  is  equal  to  that  of  the  mas- 
ter. =" 

304.    Acme  Coal  Min.   Co.   v.  plojonent  on  that  account.  Thomp- 

Mclver,  5  Colo.  App.  267,  38  Pac.  son  v.  Ross,  58  Hun  415.    Other- 

596;    Smith  v.  Sibley  Mfg.  Co.,  85  wise  where  working  for  six  or  seven 

Ga.  333,  11  S.  E.  616.   It  was  held  years  with  servant  in  habit  of  be- 

a  question  for  the  jury  whether  the  coming  intoxicated.    Illinois  Cent, 

plaintiff  was  chargeable  with  neg-  R.  Co.  v.  Smiesni,    104  lU.  App. 

hgence,  where  injured  by  the  neg-  194. 

Ugence  of  a  co-employee  caused  by  305.     Kansas    Pao.    R.    Co.    v. 

the  latter's  intoxication,  it  appear-  Peavey,  34  Kan.  472,  8  Pac.  780. 

ing  that  the  plaintiff  had  seen  him  306.     Consolidated  Coal  &  Min. 

drunk  on  three  occasions  during  Co.  v.  Clay's  Admr.,  51  Ohio  St. 

the  eight  days  of  his  employment,  542,  38  N.  E.  610,  25  L.  R.  A.  848. 

that  he  did  not  report  the  facts  to  307.     See  infra,  §§  394-399. 
the  defendant,  nor  leave  the  em- 
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At  tlie  same  time,  the  law  does  not  impose  upon  the 
servant  the  duty  of  investigating  whether  the  master 
had  exercised  the  proper  diUgence  in  selecting  an  em- 
ployee. He  may  assume  that  the  master  has  discharged 
his  duty  in  this  respect,  and  until  notice  has  been  brought 
home  to  him  he  may  safely  act  upon  that  presumption. 
The  law  only  demands  that  he  shall  keep  his  eyes  open 
to  what  is  passing  before  him  and  avail  himself  of  such 
information  as  may  come  to  him,  regarding  the  skill 
and  conduct  of  other  employees,  and  if  he  finds  that 
from  their  incompetency  or  other  cause  the  hazards  of 
the  employment  are  increased,  he  should  notify  the 
master,  and  if  he  refuses  to  discharge  such  servants, 
he  has  the  alternative  of  quitting  the  service  or  of  as- 
suming the  extra  hazard,  if  he  continues  the  employ- 
ment. On  the  part  of  the  master,  it  is  negUgence  to 
retain  the  incompetent  servant;  on  the  other  hand,  it 
is  negUgence  for  the  complaining  servant  to  continue 
in  the  employment.^"*  So  where  an  inferior  servant  is 
temporarily  put  in  the  place  of  a  superior  servant,  with- 
out objection  from  a  servant  shortly  afterwards  injm'ed, 
the  latter  does  not  assume  the  risk  where  he  has  no 
knowledge    of    the  competency  of  the  substitute,'"^  but 

308.  United  States  Rolling  reputation  -was  that  of  a  reckless 
Stock  Co.  V.  Wilder,  116  HI.  100,  runner,  it  was  said:  If  he  was  no- 
6N.  E.92;  Hatt  v.  Nay,  144  Mass.  toriously  incompetent  or  reckless, 
186,  10  N.  E.  807;  Stafford  v.  Chi-  the  conductor  (the  employee  in- 
cago,  B.  &  Q.  R.  Co.,  114  111.  244,  2  jured)  enjoyed  excellent  opportu- 
N.  E.  185;  Frazier  v.  Pennsylva-  nities  to  become  acquainted  -ndth 
nia  R.  Co.,  38  Pa.  St.  104,  80  Am.  his  reputation,  and  also  whether 
Deo.  467;  Pope  Glucose  Co.  v.  that  reputation  was  deserved.  He 
Bryne,  60  lU.  App.  17.  Servant  was  employed  under  him  for  six 
may  assume  that  co-employees  are  weeks,  yet  he  made  no  complaint. 
competent.  Olsen  v.  Northern  Pac.  St.  L.,  I.  M.  &  S.  R.  Co.  v.  Mo- 
Lumber  Co.,  100  Fed.  384,  40  C.  C.  gart's  Admr.,  45  Ark.  318. 
A.  427;  Lawrence  v.  Texas  Cent.  309.  It  was  held  that  a  brake- 
R.  Co.,  25  Tex.  Civ.  App.  293,  61  man  knowing  that  the  engine  was 
S.  W.  342.  Where  the  contention  being  operated  by  the  fireman,  the 
was  that  the  defendant  railroad  engineer  not  being  on  the  engine 
company  had  retained  in  its  em-  at  the  time,  who  was  injured  by  the 
ploy  an  incompetent  engineer  whose  negUgence  of  such  fireman  in  hand- 
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does  assume  the  risk  where  he  knows  of  the  incompe- 
tency and  fails  to  object."" 

Where  the  charge  was  that  of  incompetency  and 
habitual  carelessness  of  an  engineer  and  it  appeared 
that  the  injured  servant  had  worked  on  the  construction 
train  with  him  for  six  months  prior  to  receiving  his 
injury,  it  was  said:  "It  cannot  be  doubted  that  he  knew 
or  ought  to  have  known  of  such  engineer's  habits  long 
before  the  day  he  was  injured,  and  must  be  held  to  have 
assumed  the  risk."  ^" 

Where  it  was  sought  to  charge  the  employer  with 
knowledge  of  a  section  foreman's  incompetency  by  proof 
that  on  prior  occasions  such  foreman  was  rash  and 
reckless  in  the  manner  of  operating  and  handling  his  car 
upon  the  track  in  the  face  of  approaching  trains,  it  was 
said  that  "If  the  plaintiff  was  one  of  the  section  crew 
and  knew  that  such  foreman  was  reckless  and  careless, 
and  notwithstanding  continued  the  employment,  he  was 
not  entitled  to  recover."  "^ 

General  reputation  among  co-servants. 
The  general  reputation  of  an  employee  among  his 
fellow-servants  for  incompetency  is  not  sufficient  to 
charge  one  of  the  latter,  injui'ed  by  the  former's  incom- 
petency, with  knowledge  that  he  was  in  fact  incompe- 
tent."' 

ling  the  engine,  having  made  no  risk.     Gulf  C.  &  S.  F.  R.  Co.  v. 

complaint,  was  not  precluded  from  Schwabbe,  1  Tex.  Civ.  App.  573, 

a  recovery  for  Ms  injuries.     Niche-  21  S.  W.  706. 
laus  V.  Chicago,  R.  I.  &  P.  R.  Co.,  311.    Lake  Shore  &  M.  S.  R.  Co. 

90  Iowa,  85,  57  N.  W.  694.  v.  Stupak,  108  Ind.  1,  8  N.  E.  630. 
310.    An  engine  wiper,  injured  312.    McDermott  v.  H.  &  St. 

by  the  act  of  a  fireman  in  handUng  J.  R.  Co.,  87  Mo.  285. 
an  engine  not  being  a  reg^ular  en-         313.    Texas  &  Pao.  R.  Co.  v. 

gineer,  knowing  he  was  incompe-  Johnson,  89  Tex.  519,  35  S.  W. 

tent,  was  chargeable  with  a  knowl-  1042;  Olsen   v.    Northern    Pacific 

edge  of  the  danger  of  attempting  Lbr.  Co.,  100  Fed.  384. 
to  couple  cars,  and  assumed  the 


§  380  Assumption  op  Risk.  1035 

Rule  applied  to  incompetency  of  master  and  vice- 
principal. 

The  rule  by  wMch  an  employee  is  chargeable  with  an 
assumption  of  risk  applies  to  the  incompetency  of  the 
master,  a  vice-principal,  or  superior  servant,  to  the 
same  extent  as  if  they  were  fellow-servants.^^* 

Where  removal  threatened,  conditionally. 
Where  it  appeared  the  agent  had  said  he  would  have 
to  discharge  a  foreman  who  had  acquired  habits  of  in- 
toxication, if  he  did  not  do  better,  it  was  held  a  question 
was  presented  for  the  jury  as  to  the  plaintiff's  contrib- 
utory negUgence  in  continuing  the  employment  after 
knowledge  of  the  foreman's  habits."^ 

§  380.  Insufficient  number  of  servants. 

Among  the  personal  duties  of  the  master,  towards 
employees,  is  that  of  furnishing  a  sufficient  number  of 
competent  servants  to  properly  perform  the  service  re- 
quired. However,  if  an  employee,  knowing  that  a  suf- 
ficient number  of  men  have  not  been  furnished  to  per- 
form the  particular  service,  makes  no  complaint  or 
objection,  but  voluntarily  engages  in  such  service,  he 
assumes  the  risk  of  injury  from  such  service. '^^ 

314.  Lake  Shore  &  M.  S.  R.  Co.  Kilgore  Petitor  Co.,  107  Minn.  347, 
V.  Knittal,  33  Ohio  St.  468;  Mc-  120  N.  W.  340;  International  &  G. 
Dennett  v.  H  &  St.  J.  R.  Co.,  87  N.  R.  Co.  v.  Figures,  40  Tex.  Civ. 
Mo.  285.  App.  255,  89  S.  W.  780;    Wade  v. 

315.  Laning  v.  N.  Y.  C.  &  H.  John  Thompson  Press  Co.,  144 
R.  R.  Co.,  49  N.  Y.  521,  10  Am.  Fed.  305. 

Rep.  417.  Hoisting  lumbee;  insufficient 

316.  Dunlap  v.  Barney  Mfg.  number;  patent  defect.  Where 
Co.,  148  Mass.  51,  18  N.  E.  599;  the  claim  was  made  that  the  prox- 
Mayott  V.  Noreross,  24  R.  I.  187,  imate  cause  of  a  servant's  injuries 
62  At.  894;  Karr  Supply  Co.  v.  was  an  insuflcient  number  of  men 
Kroenig,  167  111.  560, 47  N.  E.  1051 ;  to  hoist  a  timber  to  a  brace  which 
Swift  &  Co.  V.  Rutkowski,  167  111.  was  being  prepared,  it  was  held 
156,  47  N.  E.  362;  Cincinnati  Gas  that  if  such  was  the  case  it  was  a 
&  Eleo.  Co.  V.  Johnston,  76  Ohio  patent  defect  and  the  employee  as- 
St.  119,  81  N.  E.  155;  Lang  v.  H.  sumed  the  risk  thereof.  Texas  & 
W.  Williams  Transp.  Line,  119  Pac.  R.  Co.  v.  Rogers,  57  Fed.  378, 
Mich.  80,  77  N.  W.  633;  Manore  v.  6  C.  C.  A.  403. 
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Thus,  where  a  laborer  in  a  mill  yard  was  injured  in 
attempting  to  move  some  heavy  steps,  assisted  by  two 
other  laborers,  and  they  were  too  heavy  for  the  three 
to  handle,  it  was  held  that  an  action  could  not  be  main- 
tained against  the  employer,  as  it  appeared  there  were 


CONDTJCTOR  OPERATING  TRAIN, 
PAILTTBB   TO    EMPLOY.      It   WaS   held 

that  the  violation  of  its  duty  by  a 
railroad  company  to  employ  a  suf- 
ficient number  of  hands  for  the  safe 
management  of  its  trains  was  not 
available  to  a  conductor  who  had 
charge  of  the  train  and  who  had 
run  the  train  for  a  length  of  time 
without  a  full  complement  of 
hands.  Mad  River  &  L.  E.  R.  Co. 
V.  Barber,  5  Ohio  St.  641,  67  Am. 
Dec.  312.  However,  it  was  held  a 
question  for  the  jiuy  whether  a 
conductor  assumed  the  risk  where 
he  protested  to  the  train  dispatcher 
that  his  force  of  brakemen  was  in- 
adequate, and  he  was  told  to  go  on 
anyhow,  and  he  did  so,  and  claimed 
that  it  became  necessary  for  him  to 
act  as  brakeman,  and  that  he  was 
injured  by  a  defect  in  the  road  bed 
which  caused  the  train  to  suddenly 
jerk,  throwing  Mm  oS.  Mew  v. 
Charleston  &  S.  Ry.  Co.,  55  S.  Car. 
90,  32  S.  E.  828. 

Hand  car;  not  sufficiently 
MANNED.  Where  a  raihroad  laborer 
riding  on  a  hand  car  with  three 
others  injured  his  head  while  lift- 
ing the  car  from  the  track,  and  the 
charge  was  that  his  injuries  were 
due  to  an  insufficient  force  of  men 
to  perform  that  service,  and  the 
court  was  requested  to  charge  that 
if  the  weight  of  the  car  and  the 
number  of  men  necessary  to  handle 
it  was  a  matter  open  and  patent  to 
common  observation,  the  plaintiff 
could  not  recover,  it  was  held  that 


the  charge  should  have  been  given; 
that  it  stated  the  law.  St.  Louis,  A. 
&  T.  R.  Co.  V.  Lemon,  83  Tex.  143, 
18  S.  W.  331. 

Unloading  rails  prom  car.  An 
employee  of  long  service  was  in- 
jured while  unloading  rails  from  a 
car,  by  a  rail  falling  upon  him.  His 
contention  was  that  such  duties 
required  the  service  of  eight  men 
to  properly  perform  them,  and  that 
only  five  were  at  the  time  and  had 
for  some  time  been  provided,  and 
charged  that  the  cause  of  his  injury 
was  the  failure  to  provide  a  suf- 
ficient number  of  men.  It  was 
held  that  the  dangers  were  per- 
fectly obvious.  That  as  he  must 
have  known  as  well  as  the  company 
the  number  of  men  the  service  re- 
quired, and  he  assumed  the  risk  by 
continuing  the  employment.  South- 
ern Kansas  R.  Co.  v.  Drake,  53 
Kan.  1,  35  Pao.  825.  And  see  Eddy 
V.  Rogers,  27  S.  W.  (Tex.  Civ.  App.) 
295;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Schroeder,  47  Kan.  215,  27  Pac. 
315;  Indiana  G.  N.  R.  Co.  v.  Far- 
ver,  72  Fed.  308,  11  S.  W.  1043. 

Loading  iron  upon  a  car. 
Where  an  employee  was  injured 
while  engaged  in  loading  iron  upon 
a  car  by  a  piece  of  iron  falling  back 
upon  him,  and  it  was  charged  that 
his  injuries  were  due  to  a  lack  of 
sufficient  help,  and  it  appeared  that 
he  was  accustomed  to  loading  iron 
and  knew  how  many  men  were 
necessary,  which,  according  to  his 
testimony,   was   from   six   to    ten 
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several  other  laborers  at  hand  who  could  have  been  called 
to  assist.  That  if  there  was  neghgenee  it  was  that  of  the 
plaintiff  or  his  feUow-servants  in  not  calling  the  men  to 
assist.  If  there  was  danger,  it  was  obvious  to  the  plain- 
tiff and  his  feUow-servants.'^' 

So  where  a  section  crew,  constituting  the  usual  force, 
was  required  to  remove  debris  from  a  track,  caused  by 
a  landsHde,  and  they  attempted  to  perform  this  duty 
without  complaint,  it  was  held  that  one  of  their  number 
could  not  subsequently  complain  that  the  force  was 
insufficient  to  do  the  work.'^^ 

But  a  charge  that  the  plaintiff  assumed  the  risk  if  he 
knew  or  might  have  known  that  the  number  of  persons 


men,  while  only  five  were  thus  en- 
gaged, it  was  held  that  since  he 
knew  as  weU  as  the  defendant  the 
number  of  men  required,  he  could 
not  recover.  Eddy  v.  Rogers,  27 
8.  W.  (Tex.  Civ.  App.)  296. 

Cab  repairer;  lack  op  assist- 
ants. A  car  repairer  who  charged 
he  was  injured  by  reason  of  the 
neglect  of  the  company  to  keep  its 
yard  free  from  ice  and  snow  and  to 
furnish  him  proper  assistants  was 
held  to  have  assumed  the  risk  of 
injury  from  such  cause.  The  car 
upon  which  he  was  working  was 
placed  at  the  place  indicated  by 
him  and  help  was  at  hand  if  he  had 
called  for  it,  which  he  did  not.  Way 
V.  C.  &  N.  R.  Co.,  76  la.  393,  41 
N.  W.  51. 

Employees  on  train;  employ- 
ee   COUPLING    WITHOUT    OBJECTION. 

It  was  held  that  an  employee,  who, 
after  having  knowledge  that  there 
was  an  insufficient  number  of  hands 
on  the  train,  attempted  to  make  a 
coupling  without  objection,  could 
not  be  heard  to  urge  such  insuffi- 
cient number  as  ground  of  recovery, 
it  appearing   that   after  such   at- 


tempt the  number  of  hands  would 
in  no  way  affect  the  result.    Rich- 
mond &  D.  R.  Co.  V.  Mitchell,  92 
Ga.  77,  18  S.  E.  290. 
Additional    help    furnished  ; 

NEGLECT    to    ASK    POR    MORE.      An 

employee  injured  in  the  act  of  let- 
ting a  heavy  tank  down  stone 
steps,  having  asked  that  more  help 
be  furnished  to  assist  the  two  so 
engaged,  and  a  third  man  was  fur- 
nished and  the  three  attempted 
the  act,  such  injured  employee 
could  not  complain  that  sufficient 
number  of  men  were  not  furnished, 
not  having  asked  for  more,  nor  for 
failure  to  furnish  suitable  appli- 
ances, where  the  plaintiff  knew 
that  his  employer  had  sufficient 
tackle  for  such  purpose  which  he 
could  have  used,  and  with  the  use 
of  such  tackle  two  men  were  suffi- 
cient to  do  the  work.  Karr  Supply 
Co.  V.  Kroenig,  167  lU.  560,  47  N. 
E.  1051. 

317.  Dunlap    v.   Barney   Mfg. 
Co.,  148  Mass.  51,  18  N.  E.  599. 

318.  Slavens  v.   Northern  Pa- 
cific R.  Co.,  97  Fed.  253. 
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engaged  in  the  vrork  was  insufficient,  was  held  properly- 
refused,  in  that  the  jury  were  not  informed  as  to  the 
degree  of  care  required  of  plaintiff  to  ascertain  whether 
the  number  of  persons  was  sufficient."^ 

And  in  one  case  it  was  held  that  an  employee  did  not 
assume  the  risk  of  injury  from  an  insufficient  number 
of  men  to  unload  heavy  shafting,  where  assured  by  the 
master  that  the  force  was  adequate. '^^ 

The  pecuHar  rule  as  to  assumption  of  risk  in  Missouri 
was  apphed  where  a  brakeman  was  injured  while  in  the 
act  of  coupling  cars,  which  injury  it  was  charged  was 
occasioned  by  a  want  of  a  sufficient  number  of  men  to 
convey  signals  to  the  engineer,  and  it  appeared  that  he 
was  experienced  in  the  business  and  had  worked  with 
such  insufficient  crew  more  than  a  week,  by  holding  that 
he  did  not  thereby  "assume  the  risk,  but  rather  it  was  a 
question  for  the  jury  whether  he  was  wanting  in  ordinary 
care.  It  was  said:  If  the  defects  or  insufficiency  in 
appliances,  which  term  embraces  the  men  employed  to 
do  the  work  as  well  as  other  instrumentalities  employed, 
is  so  great  that  obviously  with  the  use  of  great  caution 
the  danger  is  imminent,  then  as  matter  of  law,  the  serv- 
ant who  incurs  the  risk  is  guilty  of  contributory  neg- 
Ugenee  and  cannot  recover.  But  if  upon  this  question 
there  is  substantial  doubt,  the  question  is  one  of  fact 
for  the  jury.'^i 

§  381.  Safeguards. 

The  master's  duty  in  respect  to  providing  means  of 
protecting  dangerous  parts  of  machinery  or  appKances 
has  been  considered.  The  important  question  here  is, 
where  such  is  his  duty,  to  what  extent  a  servant  em- 
ployed in  operating  such  machinery  or  appUances  or 
whose  employment  exposes  him  to  danger  therefrom, 

319.  International  &  G.  N.  R.      500,  76  S.  W.  32.     See  also  infra,  § 
Co.  V.  Beasley,  9  Tex.  Civ.-  App.      413. 

569,  29  S.  W.  1121.  321.     Thorpe  v.  Missouri  Pao. 

320.  Illinois   Cent.   R.   Co.   v.      R.  Co.,  89  Mo.  650,  2  S.  W.  2.  See 
Langan,  116  Ky.  318,  25  Ky.  L.  R.      Stoddard  v.  St.  L.,  K.  C.  &  N.  R. 

Co.,  65  Mo.  514. 
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assumes  the  risk.  The  general  rules  stated  witii  respect 
to  obvious  dangers  and  known  dangers  quite  generally 
have  been  held  to  apply  in  some  cases,  however,  not  as 
strictly  as  applied  to  danger  from  other  sources.  In  many 
of  the  states,  statutes  have  been  enacted,  requiring 
the  guarding  of  designated  exposed  dangerous  machin- 
ery and  appliances,  and  imposing  a  penalty  for  their 
violation,  and  in  some  instances  abrogating  the  defense 
of  assumed  risk.  Where  such  defense  is  not  abrogated 
in  express  terms,  the  question  that  has  most  often  been 
before  the  courts  is  whether  the  statute  has  the  effect 
to  abrogate  such  defense.  The  effect  upon  the  ques- 
tion of  assumed  risk  of  such  statutes  is  in  general  the 
same  with  respect  to  safeguards  as  to  other  subjects 
and  hence  have  been  included  in  the  section  relating  to 
the  effect  of  statutes.  Generally,  independent  of  stat- 
ute, the  risk  is  assumed  where  the  danger  is  known  or 
obvious. '^^ 


322.  Bull  wheel,  unpro- 
tected. The  rule  was  applied, 
and  the  employee  in  a  mill  held  to 
have  assumed  the  risk  incident  to 
the  use  of  what  is  termed  a  bull 
wheel  which  was  not  covered  or 
protected.  It  was  said  the  danger 
therefrom  was  as  obvious  to  him  as 
any  one.  Sjogren  v.  HaU,  53  Mich. 
274,  18  N.  W.  812. 

Draw  bars;  absence  of  appli- 
ance   TO    SECURE    COUPLING    LINK. 

Where  the  servant  knew  there  was 
not  an  appKance  upon  an  engine 
to  keep  the  coupling  link  from  run- 
ning back,  and  he  comprehended 
the  danger,  it  was  held  that  he  as- 
sumed the  risk.  Chicago  &  Alton 
R.  Co.  v.  Munroe,  85  lU.  25. 

Elevator;  absence  of  safety 
APPLIANCE.  An  employee  using  a 
freight  elevator  to  ride  upon,  having 
knowledge  either  actual  or  con- 
structive, that  it  is  not  provided 


with  safety  appliances,  assumes 
the  risk  of  injury  from  such  source. 
Sievers  v.  Peters  B.  &  L.  Co.,  151 
Ind.  642,  60  N.  E.  877. 

Flags;  omission  to  furnish 
CAR  REPAIRER.  It  was  Said,  where 
a  railroad  company  calls  upon  an 
employee  to  go  under  a  car  on  a 
side  track  on  which  other  cars  are 
liable  to  be  moved  or  switched,  to 
repair  such  a  cat,  it  is  its  duty  to 
provide  him  with  a  red  flag  as  a 
danger  signal;  but  if  such  person  is 
an  old  railroad  employee  and  fuUy 
aware  of  the  danger,  and  had  con- 
tinued for  months  to  perform  such 
duties  and  neglected  to  demand 
and  procure  a  flag,  he  may  be  con- 
sidered as  having  waived  his  right 
to  recover  for  any  injuries  received 
in  consequence  of  such  neglect. 
O'Rorke  v.  Union  Pac.  R.  Co.,  22 
Fed.  189. 

Guards;  broken.  Where  an  ex- 
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Frogs  unblocked. 
It  was  said  that  the  use  of  unblocked  frogs  was  a  risk 
assumed  by  a  servant  in  entering  the  service  of  a  rail- 


perieneed  employee  ■was  injured  by 
contact  with  gearing  which  had 
been  covered,  but  some  weeks  prior 
to  the  accident  the  boxing  became 
broken,  which  was  known  to  such 
employee,  yet  with  such  knowledge 
he  continued  to  use  such  machine 
without  complaint  until  the  time 
of  his  injury,  it  was  held  he  had 
assumed  the  risk  and  could  not  re- 
cover. It  was  said:  Failure  to  cov- 
er gears  is  not  negligence.  A  manu- 
facturer has  a  right  to  keep  a  ma- 
chine in  use  after  it  has  become 
old  and  defective,  unless  its  de- 
fects expose  the  operator  to  some 
latent  or  extraordinary  danger. 
Kelley  v.  Silver  Spring  B.  Co.,  12 
R.  1. 112,  34  Am.  Rep.  615.  Wheth- 
er an  experienced  workman  whose 
duty  it  was  to  oil  machinery  in  a 
mill,  assum.ed  the  risk  of  injury 
from  revolving  wheels,  the  bear- 
ings of  which  he  was  required  to 
oil,  the  act  being  rendered  unnec- 
essarily dangerous  from  the  fact 
that  the  covering  suppUed  was  de- 
fective, in  that  it  left  a  space  into 
which  the  plaintiff's  foot  was 
forced,  by  his  slipping  upon  a 
beam  from  which  he  was  required 
to  perform  the  service  of  oiUng, 
was  a  question  for  the  jury.  Walker 
V.  Grand  Forks  Lbr.  Co.,  86  Minn. 
328,  90  N.  W.  573. 

Guards;  misplaced  by  em- 
ployee. Where  an  experienced 
employee  operated  a  saw  with  a 
guard  so  placed  by  himself  as  to 
be  dangerous,  and  different  from 
the  manner  it  was  designed  to  be 
and  in  which  he  was  directed  to 


place  it,  it  was  held  he  could  not 
recover  for  injuries  received  by 
means  thereof.  Cluny  v.  Cornell 
Mills,  160  Mass.  218,  35  N.  E.  772. 

Railing;  absence  of;  dock. 
An  employee  engaged  in  pushing 
tram  ears  on  an  elevated  platform 
at  a  coal  dock,  assumes  the  risk  of 
the  want  of  a  railing  thereon,  where 
such  condition  is  apparent  upon 
the  slightest  observation,  as  weE 
as  the  want  of  sufficient  hght,  by 
continuing  in  the  employment. 
Faber  v.  C.  Reiss  Coal  Co.,  124 
Wis.  554,  102  N.  W.  1049. 

Elevator  hole.  Where  an  em- 
ployee knew  of  the  existence  of  an 
elevator  hole  in  a  dark  basement, 
where  he  was  sent  to  do  a  tempo- 
rary work,  and,  while  not  having 
its  existence  in  mind,  he  feU  into 
it,  it  was  held  that  he  assumed  the 
risk  of  injury  therefrom,  though 
the  master's  duty  might  have  re- 
quired that  it  be  protected  and 
made  more  safe.  Taylor  v.  Carew 
Mfg.  Co.,  140  Mass.  150,  3  N.  E. 
21;  same  case,  143  Mass.  470,  10 
N.  E.  308. 

Hole  in  flooe.  It  was  said  that 
if  an  employer  takes  reasonable 
care  to  provide  a  safe  room  for  his 
employees  to  work  in,  it  is  all  the 
law  required  of  hina,  and  if  the  em- 
ployee has  knowledge  that  the 
room  is  unsafe,  and  in  the  course 
of  his  employment  continues  to 
use  it  without  notifying  his  em- 
ployer of  its  unsafe  condition  and 
without  asking  him  to  repair  or 
remedy  it,  he  voluntarily  accepts 
the  risk,  and  cannot,  in  case  of  in- 
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jiiry  from  such  cause,  recover  dam- 
ages therefor.  So  held  where  a 
small  hole  in  the  floor  of  a  building 
was  left  partially  unguarded  while 
changes  were  being  made.  Wanna^ 
maker  v.  Burke,  111  Pa.  St.  423, 
2  At.  500.  It  was  stated  in  a  later 
case  that  the  risk  of  falling  into  an 
uncovered  opening  in  a  floor  of  a 
building,  having  no  possible  con- 
nection with  the  business  carried 
on  in  a  factory,  cannot  be  said  to 
be  a  risk  incident  to  the  business 
which  an  employee  assumes,  but 
rather  incident  to  the  place  where 
the  business  is  carried  on;  hence 
an  employee  who  was  injured  by 
falling  into  such  an  opening,  the 
existence  of  which  he  did  not  know, 
cannot  be  said  to  have  assumed 
the  risk.  Hoffman  v.  Clough,  124 
Pa.  St.  505,  17  At.  19. 

Platform.  It  was  held  that  an 
employee  assumed  the  risk  from 
the  want  of  a  railing  upon  a  plat- 
form where  he  was  at  work  assist- 
ing in  storing  ice  in  a  house;  the 
absence  of  the  railing  and  the  risks 
consequent  thereto  being  as  well 
known  to  him  as  to  the  employer. 
Moulton  V.  Gage,  138  Mass.  390. 
Also  that  a  servant  who  stood  upon 
a  unrailed  platform  two  feet  wide 
and  attempted  to  pry  off  a  pidley 
with  a  piece  of  scantling,  assumed 
the  risk  of  the  scantling  breaking 
and  causing  him  to  fall,  from  the 
absence  of  a  railing  to  protect  him 
wMle  performing  the  act.  Chesa- 
peake C.  &  S.  W.  R.  Co.  V.  Mc- 
Dowell, 16  Ky.  L.  Rep.  1,  24  S. 
W.  607. 

Steps  on  dock.  Where  a  stair- 
way, for  the  use  of  employees  on  a 
coal  dock,  was  steep  and  without  a 
railing,  and  had  steps  at  irregular 
distances,  which  defects  were  ob- 


vious, it  was  held  that  an  employee 
who  had  used  the  stairway  once 
or  twice  was  chargeable  with  knowl- 
edge of  such  defects  and  assumed 
the  risk  of  injury  therefrom.  Sweet 
V.  Ohio  Coal  Co.,  78  Wis.  127,  47 
N.  W.  182,  9  L.  R.  A.  861. 

Absence  of  railings  around 
TENDER.  Where  a  section  man  was 
injured  by  a  piece  of  coal  falling 
upon  him  from  the  tender  of  the 
locomotive,  and  it  appeared  that 
the  capacity  of  such  tender  was 
barely  sufficient  for  the  run,  it  was 
held  that  evidence  was  proper 
showing  that  it  was  practicable  to 
place  railings  around  the  top  of 
the  tender  to  safely  increase  its 
capacity.  Union  Pac.  R.  Co.  v. 
Erickson,  41  Neb.  1,  59  N.  W.  347, 
29  L.  R.  A.  137. 

Saw;  unguarded.  An  employee 
in  a  saw  mill,  knowing  that  a  saw 
beneath  a  table,  slightly  projected 
above  it  when  not  in  use,  and  was 
not  protected,  assumed  the  risk  of 
injury  from  contact  with  such  saw. 
Mushinski  v.  Vincent,  135  Mich. 
26,  97  N.  W.  43.  Whether  an  em- 
ployee other  than  one  operating 
machinery  which  was  unguarded, 
assumed  the  risk  of  injury  there- 
from, as  where  losing  his  balance, 
he  fell  upon  an  unguarded  saw, 
where  he  had  knowledge  that  it 
was  unguarded,  was  held  a  ques- 
tion for  the  jury.  It  was  said  a 
more  serious  question  would  exist 
if  the  operator  of  the  machine  had 
been  injured.  Christianson  v.  N. 
W.  Comp.  Board  Co.,  83  Minn.  25, 
85  N.  W.  826,  85  Am.  St.  Rep.  440. 

Street  car;  absence  of  guard 
RAIL  outside  of  WHEEL.  Where 
the  conductor  of  an  electric  car,  in 
faUing  from  the  car,  was  injured  by 
his  feet  getting  upon  the   track, 
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and  the  gravamen  of  the  complaint 
was  a  failure  on  the  part  of  the 
company  to  construct  the  car  with 
a  guard  extending  outside  of  the 
wheels,  it  was  held  that  the  manner 
of  construction  of  such  cars  was 
open  and  obvious,  and  was  either 
known  to  such  employees  or  would 
have  been  known  had  they  exer- 
cised ordinary  diligence;  and  there- 
fore by  voluntarily  continuing  the 
service  with  knowledge  or  means 
of  knowledge  equal  to  that  of  his 
employer  he  assumed  the  risk. 
Denver  Tramway  Co.  v.  Nesbit, 
22  Colo.  408,  45  Pac.  405. 

Switch  mabkbk,  absence  of. 
Where  it  was  alleged  that  the  cause 
of  injury  received  by  an  engineer 
was  the  absence  of  a  switch  marker 
to  indicate  the  distance  to  a  junc- 
tion, and  it  appeared  he  had  made 
several  trips  over  the  line,  but  only 
one  over  the  branch  upon  which 
he  was  killed,  and  that  there  were 
no  markers  on  the  main  line,  but 
junction  switches  were  never  left 
open,  and  upon  other  branches  the 
junctions  were  in  cities  or  towns, 
it  was  held  that  the  charge  of  the 
court  was  erroneous  in  omitting 
to  submit  the  question  whether 
such  employee,  in  the  exercise  of 
reasonable  care,  ought  to  have 
known  that  there  was  no  switch 
marker  at  the  particular  junction. 
Union  Pacific  R.  Co.  v.  Monden, 
50  Kan.  539,  31  Pac.  1002. 

Watchman,  absence  op,  ttpon 

HEAR   CAES   MOVING   IN   YARD.      If  a 

servant  of  a  railroad  company  re- 
mains in  the  employment  of  the 
company  when  he  knows  that  the 
performance  of  the  duties  required 
of  him  will  expose  him  to  danger 
from  the  want  of  a  watchman  on 
the  rear  car  of  trains  in  the  com- 


pany's yards,  or  from  the  want  of 
a  sufficient  number  of  hands  to  op- 
erate trains,  it  wiU  be  held  that  he 
assumed  the  risk,  and  waived  what- 
ever obligation,  if  any,  rested  on 
the  company  in  that  respect.  Chi- 
cago &  N.  W.  R.  Co.  V.  Donahue, 
75  111.  106;  Chicago  &  Eastern  R. 
Co.  V.  Greary,  110  lU.  383. 

Protection  op  car  repairer. 
It  was  held  that  employees  whose 
duties  are  to  repair  cars  on  the 
tracks  do  not  ordinarily  assume 
the  risk  of  injury  from  the  car  be- 
ing moved  by  other  oars  being 
,  pushed  against  one  upon  or  under 
which  one  such  is  at  work,  as  it  is  a 
duty  the  company  owes  them, 
while  in  the  performance  of  such 
work,  to  provide  means  to  protect 
them  if  danger  may  come  from  that 
source.  Luebke  v.  C.  M.  &  St.  P. 
R.  Co.,  59  Wis.  127,  17  N.  W.  870, 
48  Am.  Rep.  483.  Upon  a  second 
trial  it  appeared  the  company  had 
provided  watchmen  to  warn  him  of 
such  danger,  and  that  his  injuries 
were  attributable  to  their  neglect. 
It  was  held  that  as  to  such  duties 
they  were  his  fellow-servants. 
Luebke  v.  C.  M.  &  St.  P.  R.  Co., 
63  Wis.  91,  23  N.  W.  136,  53  Am. 
Rep.  266. 

Protection  op  track  walker. 
Where  a  civil  engineer  in  the  de- 
fendant's employ  charged  with  the 
duty  of  looking  after  the  buildings 
and  maintenance  of  bridges,  tres- 
tles, etc.,  while  traveUng  upon  the 
road  in  a  Pullman  car,  was  killed 
by  an  accident  caused  by  the  col- 
lapse of  a  burning  bridge  at  a  part 
of  the  track  where  no  track  walker 
or  watchman  was  employed,  it  was 
held  that  he  assumed  the  risk  of 
injury  from  the  failure  to  provide 
a  watchman;  that  he  had  knowl- 
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road  company  where  the  method  of  blocking  frogs  was 
not  in  use.'^^ 

And  where  injured  by  reason  of  his  foot  getting  caught  in 
an  unblocked  frog,  he  knowing  its  character  and  appreci- 


edge  that  one  was  not  provided, 
and  was  negligent  himself  in  fail- 
ing to  provide  one.  Texas  &  Pac.  R. 
Co.  V.  Smith,  67  Fed.  624,  14  C. 
C.  A.  509,  31  L.  R.  A.  321.  In  an- 
other case  growing  out  of  the  same 
accident,  brought  by  the  repre- 
sentatives of  the  engineer,  it  was 
said:  He  knew,  or  with  the  exer- 
cise of  the  ordinary  care  incumbent 
upon  his  employment  would  have 
known,  and  must  therefore  be  pre- 
sumed to  have  known,  the  custom- 
ary daily  watch  that  was  kept  on 
the  track  and  bridges,  and  that 
there  was  no  track  walker  kept  on 
that  part  of  the  track  or  watch- 
man kept  at  this  bridge.  He  knew 
and  understood  the  features  and 
working  of  the  engine,  and  the 
character  and  extent  of  the  watch 
that  was  kept  on  that  bridge.  He 
therefore  assumed  the  risk  of  be- 
ing injured  by  the  use  of  such  ma- 
chinery on  the  track  and  bridges 
thus  watched.  Texas  &  Pac.  R. 
Co.  V.  Minnick,  61  Fed.  635,  10  C. 
C.  A.  1. 

Windlass,  absence  of  clutch. 
An  experienced  employee  assumed 
the  risk  of  injury  from  the  use  of 
a  windlass  without  a  clutch,  low- 
ering an  electric  car  from  a  plat- 
form to  the  street.  Cunningham  v. 
Lynn  &  Boston  St.  R.  Co.,  170 
Mass.  298,  49  N.  E.  440. 

Wires  unboxed.  A  brakeman 
did  not  assume  the  risk  of  injury, 
as  matter  of  law,  from  unboxed 
wires  of  an  interlocking  switch  de- 
vice, where  his  duties  were  those 
of  a  rear  brakeman,  and  had  passed 


the  wires  many  times  on  his  train 
and  knew  that  for  a  portion  of  the 
distance  the  wires  were  boxed,  but 
did  not  know  that  they  were  not 
boxed  at  the  place  of  injury.  In- 
diana, I.  &  I.  R.  Co.  V.  Bundy,  152 
Ind.  590,  53  N.  E.  175.  An  expe- 
rienced brakeman  familiar  with 
the  construction  of  an  interlocking 
switch  plant  upon  roads  where  he 
had  worked,  the  construction  be- 
ing the  same  on  the  road  where  in- 
jured and  where  he  had  worked 
for  seven  months,  injured  by  being 
tripped  upon  the  wires  laid  close 
to  the  ground,  was  held  not  to  have 
assumed  the  risk  as  matter  of  law, 
having  testified  he  did  not  know 
that  the  wires  at  the  particular 
place  were  not  boxed.  Flutter  v. 
New  York  C.  &  St.  L.  R.  Co.,  27 
Ind.  App.  511,  59  N.  E.  337. 

Voluntary  use  ov  machine 
WITHOUT  GUARD.  The  duty  of  a 
master  to  safeguard  machinery,  is 
owing  only  to  such  employees  as 
in  the  course  of  their  employment 
are  required  to  use  it,  and  is  not 
owing  to  a  mere  volunteer.  This 
rule  was  applied  to  an  employee  in  a 
factory  employed  to  operate  a  rip 
saw  where  injured  while  operating, 
on  his  own  motion,  a  joiner.  Stod- 
den  V.  Anderson  &  Winter  Mfg.  Co., 
138  la.  398,  116  N.  W.  116,  16  L. 
R.  A.  614,  n.  s. 

323.  Lake  Shore  &  M.  S.  R.  Co. 
V.  McCormack,  74  Ind.  443;  York 
V.  St.  Louis,  I.  M.  &.  S.  R.  Co.,  86 
Ark.  244,  110  S.  W.  803;  Thomp- 
son V.  Missouri,  K.  &  T.  R.  Co., 
11  Tex.  Civ.  App.  307.  ,32  S.  W.  191. 
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ating  the  liability  of  being  caught  in  it,  it  was  held  that 
he  assumed  the  risk.'^* 

Where  the  cause  of  an  employee's  injury  was  the  want 
of  a  block  between  the  rail  of  the  track  and  the  guard 
rail  at  a  switch,  where  the  employee  was  on  duty,  it 
was  held  that  the  defect  and  danger  was  so  obvious 
that  the  employee,  though  inexperienced,  must  be 
charged  with  knowledge  thereof  as  matter  of  law.'"^ 

It  has  been  said  that  a  brakeman  assumed  the  risk 
of  unblocked  frogs  where  in  the  same  condition  as  when 
he  entered  the  service,  and  over  which  he  had  passed 
once  a  day  except  Sundays,  for  over  a  month. '^^ 

Where  an  employee  knew  that  some  of  the  frogs  in  a 
railroad  yard  where  he  was  at  work  were  not  blocked, 
and  he  was  injured  while  coupling  moving  cars  by  his 


324.  Southern  Pac.  R.  Co.  v. 
Seeley,  152  U.  S.  145  [reversing 
same  case,  6  Utah  319,  23  Pao. 
751];  Coates  v.  Bur.  C.  R.  &  N. 
R.  Co.,  62  la.  486;  Choctaw  &  O. 
G.  R.  Co.  V.  Thompson,  82  Ark.  11, 
100  S.  W.  83.  Where  the  conten- 
tion was  that  the  brakeman,  who 
was  injured  by  his  foot  getting 
caught  in  an  unblocked  frog,  must 
have  had  knowledge  that  some  of 
the  frogs  in  the  yard  were  un- 
blocked, and  therefore  he  assumed 
the  risk,  it  was  said  that  the  evi- 
dence was  not  so  conclusive  that 
blocks,  from  being  worn  or  other- 
wise, were  removed  and  not  re- 
placed in  instances  sufQciently  nu- 
merous to  become  the  rule,  or  show 
that  the  mode  of  doing  business  in 
that  yard  was  to  leave  the  frogs 
unprotected  to  such  extent  that 
deceased  must  be  presumed  to  have 
known  of  it  and  assumed  the  risk, 
that  the  question  should  be  taken 
from  the  jury.  If  the  general  cus- 
tom was  to  protect  frogs,  the  em- 
ployee had  a  right  to  assume,  in 


the  absence  of  notice  to  the  con- 
trary, that  the  defendant  had  acted 
according  to  the  general  rule  or 
custom  in  respect  to  any  particu- 
lar frog,  although  he  may  have 
known  of  some  iustanoes  in  which 
it  had  not  done  so.  A  single  in- 
stance or  number  of  instances,  not 
amounting  to  a  custom  or  mode  of 
business,  of  culpable  negligence  on 
the  part  of  a  master,  will  not  cast 
on  the  employee  the  risk  of  subse- 
quent or  other  similar  acts  of  neg- 
ligence. This  case  is  therefore  dis- 
tinguishable from  Hughes  v.  Wi- 
nona &  St.  Peter  R.  Co.,  27  Minn. 
137,  6  N.  W.  553;  Sherman  v.  C. 
M.  &  St.  P.  R.  Co.,  34  Minn.  259, 
25  N.  W.  693. 

325.  Mayes  v.  C.  R.  I.  &  P. 
R.  Co.,  63  la.  562,  14  N.  W.  340, 
19  N.  W.  680. 

326.  The  rule  applied  was  that 
such  an  employee  assumes  the  con- 
sequences resulting  from  such  de- 
fects as  are  apparent  to  him  or 
such  as  by  the  exercise  of  ordinary 
care  and  by  the  giving  proper  heed 
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foot  getting  caught  in  one  that  had  remained  unblocked 
for  two  months,  it  was  held  that  the  question  as  to 
whether  he  had  assumed  the  risk  or  was  guilty  of  con- 
tributory neghgence  was  for  the  jury.'^^ 

In  some  cases,  the  rule  of  equal  knowledge  has  been 
applied.'^* 


to  his  surroundings  he  might  have 
discovered.  Wabash  R.  Co.  v.  Ray, 
152  Ind.  392,  51  N.  E.  920. 

327.  Ashman  v.  Flmt  &  P.  M. 
R.  Co.,  90  Mich.  567,  61  N.  W.  645. 
See  Grand  v.  Michigan  Cent.  R. 
Co.,  83  Mich.  564,  47  N.  W.  837, 
11  L.  R.  A.  402;  McGinnis  v.  Can. 
So.  R.  Co.,  49  Mich.  466,  13  N.  W. 
819.  A  brakeman  was  held  to  have 
assumed  the  risk  of  injury  from 
unblocked  frogs  in  a  railroad  yard 
where  there  were  a  great  number 
unblocked  therein,  among  which 
such  brakeman  had  worked.  Burn- 
ham  V.  Concord  &  M.  R.  R., 
68  N.  Hamp.  567,  44  At.  750.  An 
experienced  switchman  who  had 
worked  in  a  yard  for  over  seven 
months  was  held  to  have  assumed 
the  risk  from  unblocked  frogs, 
where  a  majority  of  the  switches 
were  not  blocked.  Hynson  v.  St. 
Louis  Southwestern  R.  Co.,  39  Tex. 
Civ.  App.  48,  86  S.  W.  928.  It  was 
held  that  a  raUroad  company  was 
not  liable  for  the  death  of  an  em- 
ployee caused  by  his  foot  getting 
caught  in  an  unblocked  frog, 
though  it  was  the  only  one  in  the 
yard  not  blocked,  where  it  appeared 
he  had  been  working  over  it  for 
a  long  time,  and  had  an  opportu- 
nity to  become  familiar  with  its 
character.  Richmond  &  D.  R.  Co. 
V.  Ridson's  Admr.,  87  Va.  335,  12 
S.  E.  786. 

328.  Where  the  manager  of  a 
switch  engine  in  defendant's  yard, 


a  place  where  he  had  worked  for 
two  years,  was  killed,  his  death  be- 
ing caused,  as  it  was  alleged,  by  the 
absence  of  a  block  between  the 
rails  abutting  on  a  stub  switch; 
and  it  was  further  alleged  that  the 
switch  had  not  been  blocked  for 
five  days  before  he  was  killed; 
that  he  was  free  from  negligence, 
and  did  not  then  know  the  switch 
was  not  blocked:  it  was  held  that 
the  complaint  was  not  suffleient, 
in  that  it  failed  to  show  an  absence 
of  knowledge  of  the  absence  of  the 
block  previous  to  the  hour  of  his 
death,  since  if  he  had  such  knowl- 
edge he  assumed  the  risk  incident 
thereto.  It  was  said:  If  he  knew, 
or  had  reasonable  opportunities  to 
know,  of  the  omission  of  the  mas- 
ter's duty,  he  had  no  right  to  as- 
sume that  the  duty  had  been  per- 
formed. He  was  obliged  to  act 
with  care  and  prudence  in  apply- 
ing the  two  years  of  experience  in 
the  duties  in  which  he  was  em- 
ployed. If  he  had  knowledge  of 
the  absence  of  the  block,  he  was 
bound  to  apply  that  knowledge. 
If  he  had  opportunities  equal  to 
those  of  his  employer  for  gaining 
such  knowledge,  he  will  be  pre- 
sumed to  have  known,  and  wiU  be 
held  to  have  assumed  the  risks 
flowing  from  the  absence  of  such 
block.  Ames  v.  Lake  Shore  &  M. 
S.  R.  Co.,  135  Ind.  363,  35  N.  E. 
117. 
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Where  the  system  of  blocking  is  not  in  use,  the  serv- 
ant ordinarily  assumes  the  risk  of  the  want  thereof. '^^ 

Knowledge  of  an  obvious  defect  in  the  blocking  of 
a  frog  in  a  raihoad  yard,  on  the  part  of  a  switchman, 
was  not  presumed,  though  the  defect  was  obvious,  his 
usual  work  being  in  a  different  yard,  and  while  working 
in  the  particular  yard  his  duties  were  performed  in  the 
night  time.^^" 

It  appears  to  have  been  held  by  the  Nebraska  court 
that  failure  to  block  guard  rails  was  negligence;  that 
such  system  decreases  the  danger  to  employees,  and 
hence  it  was  held  whether  a  brakeman,  in  the  employ- 


329.  Where  an  employee  upon 
a  train  was  injured  by  reason  of 
his  foot  getting  caught  in  an  un- 
blocked frog,  and  it  was  contended 
that  he  had  no  knowledge  that  the 
particular  frog  was  unblocked,  and 
it  appeared  that  the  system  of 
blocking  frogs  upon  the  particular 
road  was  not  in  use,  it  was  said  that 
the  switches  on  this  road  were  un- 
blocked was  known  to  both  master 
and  servant,  and  whatever  danger 
was  incident  thereto  was  apparent 
to  both.  The  master  and  servant 
were  upon  an  equality  in  this  re- 
spect. The  doctrine  is  well  sus- 
tained by  authority,  that  if  the 
danger  incident  to  the  use  of  frogs 
and  switches  or  other  appliances 
or  machinery  was  such  as  to  be 
easUy  apparent  to  the  servant,  and 
he  saw  fit  to  continue  in  the  serv- 
ice under  such  conditions,  then 
he  assumed  all  the  risks  incident 
thereto.  It  is  held  generally  that 
the  operation  of  a  raUroad  without 
blocking  its  frogs  is  not,  as  matter 
of  law,  negligence.  Sheets  v.  Chi- 
cago &  I.  Coal  R.  Co.,  139  Ind. 
682,  39  N.  E.  154.  Where  a  rail- 
way was  constructed  without  block- 


ing its  rails,  and  a  competent  man 
was  employed  in  one  of  the  com- 
pany's yards  as  switchman,  where 
there  were  many  switches  and 
guard  rails,  and,  though  employed 
for  two  and  one-half  months  in 
switching  in  such  yard  every  day, 
made  no  complaint,  and  thereafter 
was  injured  in  stepping  between  a 
main  and  guard  rail,  it  was  held 
that  the  condition  of  the  railway 
tracks  and  the  danger  must  have 
been  known  to  him,  and  therefore 
he  assumed  the  risk.  That  all  the 
questions  were  of  law  for  the  court, 
and  not  of  fact  for  the  jury.  Rush 
V.  Missouri  Pac.  R.  Co.,  36  Kan. 
129,  12  Pac.  582.  A  brakeman  who 
has  worked  as  section  man  and 
brakeman  for  two  years,  where  the 
frogs  and  guard  rails  were  not  flUed 
or  blocked,  wiU  be  presumed  to 
know  and  appreciate  the  danger  of 
his  foot  getting  caught  in  such 
frogs  or  guard  rails.  He  cannot  as- 
sume that  they  were  blocked  on  a 
new  road  just  constructed.  Gillin 
V.  Patten  &  Sherman  R.  Co.,  93 
Me.  80,  44  At.  361. 

330.     Hunt  V.  Kane,  100  Fed. 
256. 
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ment  but  a  short  time,  assumed  the  risk  of  injury  from 
such  source  while  in  the  act  of  coupling  cars,  was  for 
the  jury."^ 

Gearing  exposed. 

In  the  absence  of  a  statute  requiring  it,  it  has  been 
quite  generally  held  that  failure  to  cover  gears  is  not 
of  itself  negligence. ^'^ 

Some  courts^  however,  are  not  in  accord  with  such 
doctrine  and  seem  to  hold  that  where  they  are  danger- 
ously located,  with  respect  to  the  working  place  of 
employees,  and,  without  impairing  the  efficiency  of  the 
service,  they  can  be  guarded  at  shght  expense,  it  is  then 
the  duty  of  the  master  to  take  such  precautions.  The 
conflicting  decisions  upon  this  question  are  given  in 
preceding  pages.  The  presumption  is  that  an  em- 
ployee of  age  not  shown  to  be  possessed  of  less  than 
average  intelligence,  observes  and  appreciates  the  dan- 
gers obviously  incident  to  the  operation  of  exposed, 
unguarded  machinery,^''  and  hence  assumes  the  risks 
and  dangers  incident  thereto.  Where  an  employee  has 
worked  in  connection  with  a  machine  or  appliance  having 
gearing  exposed,  it  would  seem  that  there  is  little  ground 
for  saying  that  he  did  not  know  of  the  condition  of  the 
machine  in  that  respect  and,  knowing,  did  not  appre- 
ciate the  danger.  It  is  absurd  for  one  to  contend  that 
he  did  not  appreciate  that  if  his  person  or  his  clothes 
came  in  contact  therewith  it  would  result  in  his  injury. 
It  has  therefore  been  quite  generally  held,  where  there 
were  no  exceptional  features,  that  the  risk  was  as- 
sumed.''* 

331.  O'NeiU  v.  Chicago,  R.  I.  334.  WUliams  v.  J.  G.  Wagner 
&  P.  R.  Co.,  62  Neb.  358,  86  N.  Co.,  110  Wis.  456,  86  N.  W.  157; 
W.  1098.  Muenchow  v.   Zsehetsche   &   Son 

332.  KeUey  v.  SUver  Spring  B.  Co.,  113  Wis.  8,  88  N.  W.  909; 
Co.,  12  R.  I.  112,  34  Am.  Rep.  615.  Dougherty  v.  West  Superior  I.  & 
See  also .  S.  Co.,  88  Wis.  343,  60  N.  W.  274; 

333.  Jones  v.  Mfg.  &  Invest.  Spencer  v.  Albert  Lea  Brick  &  TUe 
Co.,  92  Me.  565,  43  At.  512,  69  Am.  Co.,  107  Minn.  403, 120  N.  W.  370. 
St.  Rep.  535. 
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Where  tlie  exposed  gearing  is  not  in  connection  with 
the  work  the  employee  is  required  to  perform,  except 
incidentally,  though  in  plain  sight,  the  question  of 
assumed  risk  ofttimes  is  made  to  depend  upon  an  oppor- 
tunity to  discover  or  become  familiar  with  it  as  well 
as  other  considerations,  such  as  youth  and  inexperience. 

The  generally  accepted  doctrine,  as  expressed  by  the 
Massachusetts  court,  is  that  where  an  experienced 
employee  is  injured  by  contact  with  uacovered  gears 
which  were  in  plain  sight  and  the  danger  therefrom 
obvious,  the  risk  is  one  assumed.  It  was  immaterial 
that  his  attention  had  never  been  called  particularly  to 
the  loom  which  caused  his  injury.  It  was  sufficient  if 
his  duties  were  such  that  he  might  be  called  upon  to 
work  upon  or  near  looms  with  covered  or  uncovered 
gears  in  different  parts  of  the  room,  and  he  made  no 
objection  because  some  of  the  looms  had  uncovered 
gears. ''^  This  is  in  accord  with  other  rulings  by  the 
same  court. ''°  Under  such  circumstances  as  have  been 
stated,  the  question  is  one  of  law  for  the  court.'" 

It  must  be  admitted,  however,  that  very  sUght  cir- 
cumstances have  had  the  effect  to  draw  courts  away 
from  recognizing  and  applying  the  general  doctrine  so 
forcibly  expressed,  and  that  the  court  which  declared 
it  is  not  without  exception.''^ 

335.  Goodridge  v.  Washington  sonable  inference  to  be  drawn  from 
Mills  Co.,  160  Mass.  234,  35  N.  E.  the  facts,  a  contrary  inference 
484.  should  not  be  suggested  by  sub- 

336.  RusseU  v.  Tillotson,  140  mitting  the  question  involved  to 
Mass.  201,  4  N.  E.  231;  Lemoine  the  jury,  for  decision,  nor  should 
V.  Aldrich,  177  Mass.  89,  68  N.  E.  such  contrary  inference,  if  found 
178;  Ford  v.  Mt.  Tom  S.  P.  Co.,  by  them,  be  allowed  to  disturb  the 
172  Mass.  544,  52  N.  E.  1065,  48  course  of  justice.  A  proposition 
L.  R.  A.  96.  which  is  undisputable  upon   any 

337.  Beck  v.  Ferminioh  Mfg.  reasonable  ground,  is  not  a  proper 
Co.,  82  la.  286,  48  N.  W.  81 ;  Good-  subject  for  investigation  by  a  jury, 
rich  V.  Washington  Mills  Co.,  160  nor  is  the  truth  thereof  dimmed  at 
Mass.  234,  35  N.  E.  484;  Muen-  all  because  condemned  by  the  ver- 
chow  V.  Zschetsache  &  Son  Co.,  diet  of  a  jury." 

113  Wis.  8,  88  N.  W.  909.    As  338.    Thus,  where  an  employee 

stated  by  the  court  in  the  last  case      nineteen  years  old,  was  injured  in 
cited:   "When  there  is  but  one  rea-      a  saw  miU  five  days  after  he  com- 
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The  limited  opportunity  for  observing  the  conditions 


menced    work,    by    contact    with 
exposed  gearing  located  near  Ms 
place  of  work,  and  it  appeared  that 
such  cogs  were  not  pointed  out  to 
him  when  he  went  to  work,  and  he 
claimed  he  had  no  knowledge  of 
their  location  and  had  not  looked 
for  them,  though  they  were  un- 
covered on  the  side  next  to  him, 
and  he   could  readily  have    seen 
them  had  he  looked  in  the  direc- 
tion they  were  placed,  it  was  held 
that  whether  the  plaiatiff  ought  to 
be  held  to  have  assumed  the  risk 
was  properly  a  question  for  the 
jury.     It  was  said  that  employees 
assume  the  risks  incident  to  the 
employment  and  no  others,  imless 
the  unusual  or  unreasonable  risks 
are   open   and   visible  and  known 
to  and  comprehended  by  the  em- 
ployee.     Nadau   v.   White   River 
Lumber  Co.,  76  Wis.  120,  43  N.  W. 
1135,  20  Am.  St.  Rep.  29.    Later, 
where  it  appeared  that  a  person  of 
mature  years  was  injured  by  con- 
tact   with    exposed    gearing,    the 
court  took  occasion  to  say:    "The 
revolving    gears    were    before    his 
eyes    almost    constantly    and    it 
would  be  idle  to  say  that  he  did  not 
know  and  appreciate  the  dangers 
which  lurked  in  and  about  them 
as   well  as  anybody  could  know 
them.    If  there  was  danger  of  fall- 
ing into  them  or  of  catching  his 
clothing  into  them,  none  could  have 
known  it  better  than  he.    He  was 
not  a.  thoughtless  and  immature 
boy,  but  a  man  possessed  of  all  his 
faculties  and  with  at  least  fifteen 
years  experience  in  and  about  ma- 
chine shops.    To  say  that  he  could 
not  know  and  appreciate  the  dan- 
gers and  that  his  employer  could 
appreciate  them,  is  little  less  than 


absurd."  The  court  distinguishes 
the  Nadau  case  and  Dareey  v. 
Farmers  L.  Co.,  87  Wis.  245,  58 
N.  W.  382,  same  case,  98  Wis.  573, 
by  saying:  "In  both  of  these  cases 
the  dangerous  appUanees  which 
inflicted  the  injuries  were  not  con- 
nected with  the  machines  about 
which  the  plaintiffs  were  working 
and  were  whoUy  or  partially  con- 
cealed from  view  while  the  plain- 
tiffs were  engaged  in  their  ordinary 
duties."  Williams  v.  J.  G.  Wagner 
Co.,  110  Wis.  456,  86  N.  W.  157. 
The  circumstances  that  exposed 
gearing  is  not  immediately  before 
the  vision  of  the  employee,  has  been 
sufficient  to  submit  the  question 
of  assumed  risk  to  the  jury.  Thus, 
it  was  held  that  the  court  ought 
not  to  assume,  as  matter  of  law, 
that  an  employee  operating  an  ap- 
pliance which  had  uncovered  gear- 
ings, underneath  the  table,  knew 
or  ought  to  have  known  of  their 
condition  and  character,  in  view  of 
his  testimony  that  he  did  not  know. 
If  he  had  made  the  slightest  exam- 
ination, or  had  stooped  down  in  his 
work  at  any  time,  he  would  have 
seen  them.  The  court  remarked 
that  the  question  was  very  close. 
Spoonick  v.  Backus-Brooks  Co., 
89  Minn.  354,  94  N.  W.  1079.  And 
also  whether  a  youth  of  eighteen 
years  knew  and  apprehended  the 
risks  and  dangers  incident  to  a 
compliance  with  the  direction  of 
the  foreman,  if  given,  to  clean  out 
with  his  hands  the  saw  dust  in  a 
basia  beneath  a  rip  saw  while  in 
motion,  where  his  hands  were 
caught  in  the  gears  and  injured, 
was  a  question  for  the  jury.  Mas- 
tery V.  VUlaume  Box  &  Lbr.  Co., 
104  Minn.  186,  116  N.  W.  207. 


1050  Mastee  and  Servant.  §  381 


also  has  been  a  reason  for  sending  the  question  to  the 
jury. '39 

Where  the  appliance  had  no  covering  over  cogs,  and  there 
was  evidence  that  such  appliances  as  were  then  cus- 
tomarily made  were  provided  with  such  safeguards,  it 
was  said  that  where  a  workman  is  employed  to  do  cer- 
tain work  with  a  machine  which  he  fully  understands, 
though  it  may  not  be  of  the  newest  pattern  and  may 
require  more  care  then  newer  patterns,  but  nevertheless 
is  in  perfect  order  of  its  kind,  he  takes  the  risk  of  all 
accidents  that  may  befall  him  in  its  use.'*" 

Where  the  master  furnished  a  sufficient  guard  or 
shield  to  cover  exposed  gearing,  an  experienced  work- 
man, knowing  the  risk  of  working  where  the  gearing  is 
uncovered,  assumes  the  risk  if  he  fails  to  attach  the 
device  so  furnished.'*^ 

Absence  of  light. 

It  was  held  that  a  laborer,  who  had  been  employed 
several  nights  loading  coal  at  a  coal  chute,  so  that  he 
was  famihar  with  the  premises  and  knew  the  location 
of  the  chute,  and  who  was  accustomed  to  operate  the  cars, 
assumed  the  risk  of  being  caught  between  the  chute 
and  a  moving  car  upon  which  he  was  standing,  where 
the  Kght  was  sufficient  for  him  to  perform  his  duty  of 
assorting  coal,  and  at  the  time  of  the  accident  he  had 
his  back  to  the  chute  and  coidd  have  seen  it  had  he 
looked. =*2 

Where  an  employee,  while  asleep  in  one  of  the  stalls 
of  a  round  house,  which  was  a  customary  place  for  such 
employees   to   sleep,   in   moving  his   position  while   so 

339.    Where    an    employee    of  Johnson,  Wentworth  Co.,  70  Minn, 

some  experience  about  mills,   in-  507,  73  N.  W.  510. 

jured    by    contact    with    gearing,  340.     The  Serapis,  51  Fed.  91, 

where  he  had  been  in  the  particular  2  C.  C.  A.  102  [reversing  sanie  case, 

miU  two  hours,  and  testified  he  did  49  Fed.  393J. 

not  know  of  the  existence  of  the  341.    McGinty    v.    Waterman, 

gearing,  assumed  the  risk,  was  a  93  Minn.  242,  101  N.  W.  300. 

question  for  the  jury.    Peterson  v.  342.     Quibell  v.  Union  Pac.  R. 

Co.,  7  Utah  122,  25  Pac.  734. 
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asleep,  placed  Ms  foot  upon  one  of  the  rails  and  was 
run  over  by  an  engine  coming  in,  it  was  charged  that 
the  injury  was  due  to  the  neglect  of  the  company  to 
provide  proper  Ught,  it  was  held  that,  as  he  knew  such 
round  house  was  not  hghted  and  had  no  reason  to  expect 
it  would  be  on  the  night  he  received  his  injury,  and  was 
aware  of  the  danger  to  which  he  exposed  himself,  that 
the  risk  was  one  assumed. ^^' 

Absence  of  guards  on  machines. 

There  is  but  Uttle  if  any  distinction  to  be  made  in 
the  application  of  the  general  rule  between  cases  where 
exposed  gearing  is  involved  and  where  apphances  with- 
out guards  to  afford  protection  to  employees  are  com- 
plained of.  An  employee  operating  a  machine  so  con- 
structed, chargeable  with  knowledge  of  the  absence  of 
such  a  safeguard,  ordinarily  will  be  held  to  have  assumed 
the  risk.  Thus,  where  an  employee  has  some  experience 
in  working  upon  a  machine  similar  to  the  one  which 
caused  him  injury,  and  knew  that  there  was  no  auto- 
matic guard  on  the  machine  and  no  way  of  preventing 
the  head  block  from  coming  down  if  the  machine  was 
out  of  order,  it  was  held  that,  having  assumed  the  risk 
of  operating  the  machine  without  a  guard,  the  plaintiff 
could  not  claim,  after  injury,  that  one  should  have 
been  put  on.*** 

An  employee  in  a  bakery,  who  was  injured  in  having 
his  hand  crushed  in  a  dough  mixer,  in  view  of  his  ex- 
perience, was  held  to  have  assumed  the  risk,  notwith- 
standing the  machine  in  which  he  was  injured  was  not 
supplied  with  a  hood,  and  the  machine  in  another  bakery 
in  which  he  had  worked  was  so  supplied.'*^ 

In  one  case,  an  employee  held  not  to  have  assumed 
the  risk  of  operating  unguarded  machinery,  as  matter 

343.  Pricev.  H.  &St.  J.  R.  Co.,  States  Wind  Engine  &  Pump  Co.  v. 
77  Mo.  608.  Butchner,  236  111.  638, 79  N.  E.  304. 

344.  Toomey  v.  Donovan,  168  345.  Sutton  v.  Des  Moines 
Mass.  232,  33  N.  E.  396.  See  also  Bakery  Co.,  136  la.  390,  112  N. 
Westman  v.  Wind  River  Lbr.  Co.,  W.  838. 

60  Or.    137,  91  Pae.  478;    United 
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of  law,  althougli  he  continued  its  use  after  he  knew  it 
was  not  working  steady,  where  his  experience  was  lim- 
ited. =*« 

An  experienced  woman,  however,  working  in  a  factory, 
who  for  six  years  had  worked  within  a  few  feet  of  the 
place  where  she  was  injured,  and  voluntarily  selecting 
a  machine  to  operate,  at  a  bench  under  which  there  was 
no  dress  guard,  and  who  continued  to  work  at  such 
place  for  six  or  seven  months  prior  to  her  injury,  assumed 
the  risk  of  her  dress  becoming  caught  by  the  shaft. '*^ 

So  an  employee  was  held  to  have  assumed  the  risks 
of  injury  from  a  revolving  shaft  which  he  attempted  to 
climb  over,  where  caught  by  nuts  and  bolts  therein, 
where  he  knew  the  shaft  was  revolving  but  did  not 
know  of  the  projecting  bolts  and  nuts.'** 

And  a  young  woman,  twenty-one  years  of  age,  who 
was  injured  in  having  her  hand  caught  between  the 
rollers  of  an  ironing  mangle  which  she  had  often  used, 
while  putting  bees- wax  on  the  rollers,  knowiag  that  the 
guard  in  front  had  been  removed  to  enable  her  to  do  her 
work,  assumed  the  risk,  though  not  warned  of  the  dan- 

So  an  employee,  operating  a  planer  after  the  hood  and 
blow  pipe  used  to  convey  shavings  and  dust  therefrom 
has  been  removed,  was  held  to  have  assumed  the  risk 
of  injury  from  the  machine  in  such  changed  condition.'^" 

Where,  however,  an  employee  of  less  than  average 
intelligence,  was  put  to  work  at  a  machine  without 
instruction,  and  he  did  not  know  of  revolving  knives 
therein,  revolving  so  fast  they  could  not  be  seen,  and 
his  hands  were  caught  by  such  knives  while  he  was 
attempting  to  remove  obstructions  which  had  accumu- 

346.  Bigum  v.  St.  Paul  Sash,  v.  Thurmond,  119  S.  W.  (Tex.  Civ. 
Door  &  Lbr.  Co.,  107  Minn.  567,      App.)  130. 

119  N.  W.  481.  349.     Hanson  v.  HammeU,  107 

347.  Tiffaney  v.  Hathaway  la.  171,  77  N.  W.  839.  See  also 
Soule  &  Harrington,  182  Mass.  431,  Blom  v.  Yellowstone  Park  Assn., 
65  N.  E.  811.  86  Minn.  237,  90  N.  W.  397. 

348.  Long  View  Cotton  Oil  Co.  350.    Eriekson  v.  Cummer  Mfg. 

Co.,  140  Mich.  434,  103  N.  W.  828. 
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lated  in  the  maeliiiie,  it  was  held  that  he  did  not  assume 
the  risk  as  matter  of  law.'" 

Unguarded  set  screws. 

The  master's  duty  with  respect  to  the  use  of  set  screws 
has  been  stated  in  a  previous  chapter,  and  also  in  re- 
spect to  instructing  and  warning  employees  as  to  dangers 
connected  therewith.  Experience  has  shown  that  they 
are  dangerous  attachments,  and  ofttimes  are  not  ob- 
vious, expecially  to  one  inexperienced.  To  an  employee 
chargeable  with  knowledge,  ordinarily  the  danger  there- 
from is  a  risk  assumed.  Most  frequently  they  are  not 
directly  connected  with  a  machine  or  appliance  which 
is  being  operated.  Most  commonly  they  are  attached 
to  shafts  and  the  danger  to  be  anticipated  is  to  those 
whose  duties  caU  them  in  proximity  thereto,  as  for 
instance,  in  oiling  bearings  or  passing  under  or  over 
the  shafts.  The  material  questions  therefore  usually 
are  that  of  knowledge  of  their  location,  or  opportunity 
for  obtaining  knowledge,  and  appreciation  of  the  danger 
therefrom.  It  is  not  negUgence  to  maintain  them. 
The  contention  has  usually  been  either  that  the  servant 
was  not  warned  or  instructed  as  to  their  location,  or 
that  they  should  in  some  manner  be  guarded  or  counter- 
sunk. It  is  not  usual  to  guard  them,  perhaps  imprac- 
ticable. The  question  therefore  here  considered  is  the 
assumption  of  risk  from  unguarded  set  screws.  There 
has  been  enacted  in  many  states  statutes  requiring  the 
guarding  of  shafting  that  may  be  dangerous.  Such 
statutes  only  apply,  however,  where  guarding  is  prac- 
ticable. The  duty  on  the  part  of  the  employee  with 
respect  to  obtaining  knowledge  of  dangers  that  may 
beset  him  while  in  the  discharge  of  his  duties,  were 
expressed  in  a  leading  case,  where  an  employee  bringing 
the  action  was  injured  by  his  clothing  becoming  caught 
by  a  set  screw  in  a  revolving  shaft,  near  which  he  was 
engaged  in  oiling  certain   bearings.     It   seems   he   had 

351.     Kosjeta  v.   Nashua  Mfg. 
Co.,  73  N.  Hamp.  22,  58  At.  874. 
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been  engaged  in  the  employment  as  oiler  from  soon  after 
April,  1892,  and  so  continued  until  the  time  of  his  injury, 
July  9th  of  that  year.  His  testimony  was  to  the  effect 
that  he  did  not  acquire  knowledge  of  the  existence  of 
such  set  screws  and  had  not  been  warned.^"* 


351a.  The  court  held  that  re- 
quested instruotions  as  follows, 
should  have  been  given,  as  they 
correctly  stated  the  proposition  of 
law:  "If  you  flmd  that  the  plaintiff 
engaged  with  the  defendant  in  the 
duty  of  oiling  the  machinery  of  its 
saw  mill,  without  at  the  time  fuUy 
understanding  or  comprehending 
the  dangers  incident  to  the  busi- 
ness, yet  if  you  find  that  between 
the  time  of  his  emplojonent  and 
the  time  he  was  injured  he  learned 
of  these  dangers,  or  in  the  course 
of  his  employment  ought  to  have 
known  of  the  liability  to  accident, 
by  being  entangled  in  the  machin- 
ery, as  he  was,  it  is  your  duty  to 
find  that  he  assumed  the  risk  of 
such  iajury  as  incident  to  his  em- 
plojonent,  and  you  cannot  attrib- 
ute the  accident  to  the  negligence 
of  the  defendant."  Also:  "It  is 
the  duty  of  the  plaintiff  to  look  at 
the  machinery  about  which  he  is 
employed  to  work,  and  to  apprise 
himself  of  any  dangers  afforded  by 
the  machinery  itself,  and  which  he 
could  have  discovered  or  ought  to 
have  discovered  by  a  proper  exam- 
ination thereof  or  by  the  use  of  his 
sight  or  other  senses;  and  H  he 
failed  during  the  course  of  his  em- 
ployment and  while  engaged  in  the 
task  of  oUing  the  machinery  to  ap- 
prise himself  of  the  dangers  which 
he  ought  to  have  seen,  then  the 
plaintiff  was  not  in  the  exercise  of 
ordinary  care  and  prudence  and  it 
is  your  duty  to  so  find. ' '  Guinard  v. 


Knapp-Stout  &  Co.  Co.,  90  Wis. 
123,  62  N.  W.  625,  48  Am.  St.  Rep. 
901.  Where  the  facts  were  some- 
what similar,  and  an  employee  had 
frequently  oiled  a  revolving  shalt  at 
a  point  within  four  inches  of  a  set 
screw,  and  he  was  injured  by  his 
clothing  being  caught  by  the  set 
screw,  while  leaning  over  the  shaft, 
without  a  light  to  perform  another 
service,  having  been  required  to 
enter  into  a  dark  recess  to  perform 
that  duty,  it  was  held  he  had  as- 
sumed the  risk  as  matter  of  law. 
Evidently  though  not  expressed, 
force  was  given  to  the  fact  that  he 
attempted  the  service  without  the 
aid  of  a  light,  he  having  custom- 
arily used  a  Ught,  as  he  considered 
it  dangerous  to  attempt  it  other- 
wise. Sakol  V.  Ricker,  113  Mich. 
416.  In  another  case  an  appren- 
tice, eighteen  years  old,  was  injured 
by  his  clothing  becoming  caught 
in  a  set  screw  on  a  revolving  shaft. 
He  had  been  working  in  the  factory 
about  three  weeks  and  had  been 
instructed  how  to  oil  the  shafting 
which  was  located  near  the  ceiling 
and  reached  by  means  of  a  ladder, 
the  ladder  to  be  placed  on  a  partic- 
ular side  of  the  shaft.  At  the  time 
of  his  injury,  by  reason  of  some 
castings  being  on  the  floor  at  that 
place,  he  placed  the  ladder  on  the 
opposite  side,  which  necessitated 
his  leaning  over  the  screw  to  per- 
form the  service.  The  set  sore^ 
was  obvious  from  the  floor.  It  was 
held  the  risk  was  an  obvious  one 
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An  experienced  machinist  and  engineer,  who  knew 
that  set  screws  are  in  common  use,  was  chargeable  with 
assvimption  of  the  risk  from  one  of  which  he  did  not 
have  actual  knowledge. '^^ 

And  one  employed  to  take  charge  of  machinery  was 
held  to  have  assumed  the  risk  from  such  a  device  though 
put  in  after  he  commenced  his  employment  without 
his  knowledge. '^^ 

It  seems  to  be  the  doctrine  of  the  Massachusetts  court 
that  the  risks  from  such  a  device  are  among  the  ordinary 
risks  of  the  employment.'^* 

It  was  held,  however,  by  another  court,  that  an  em- 
ployee did  not  assume  the  risk  of  injury  from  a  project- 
ing set  screw  on  a  revolving  shaft,  in  the  absence  of 
evidence  that  he  actually  knew  of  its  presence,  other 
than   the   testimony   of   witnesses   that   by  looking   he 


which  he  assumed;  that  the  mas- 
ter was  not  bound  to  point  it  out 
to  him.  It  was  held  also  that  he 
was  guilty  of  contributory  negli- 
gence in  the  manner  he  attempted 
the  act.  Demers  v.  Marshall,  172 
Mass.  548,  52  N.  E.  1066;  same 
case,  178  Mass.  9,  59  N.  E.  454. 

352.  Goodnow  v.  Walpole  Em- 
ery Mills,  146  Mass.  281,  15  N.  E. 
576. 

353.  Ford  v.  Mt.  Tom  Sulphite 
Pulp  Co.,  172  Mass.  544,  52  N.  E. 
1065,  48  L.  R  A.  96. 

354.  Thus,  it  is  said  where  an 
employee  was  injured  by  contact 
with  a  projecting  head  of  a  set 
screw:  "Where  a  person  enters  the 
service  of  another  he  impliedly  as- 
sumes all  the  obvious  risks  of  the 
business,  including  the  risk  of  in- 
jury from  the  kind  of  machinery 
then  openly  used,  and  it  is  imma- 
terial whether  he  examined  the 
machinery  before  making  his  con- 
tract or  not.  He  could  look  if  he 
choose.  He  wiU  be  held  to  contract 


in  reference  to  the  arrangement  and 
kind  of  machinery  then  regularly 
in  use  by  his  employer,  so  far  as 
they  were  open  and  obvious.    The 
defendant  was  not  bound  to  box 
his  machinery  nor  to  change  the 
set  screw  for  a  safer  one."   Rooney 
V.  Small  &  Day  Cordage  Co.,  161 
Mass.  153,  36  N.  E.  789.     It  was 
subsequently  held  that  an  employee 
operating  a  machine  for  six  weeks, 
assumed  the  risk   of  injury  from 
such  a  device  in  plain  sight.  Dona- 
hue V.  Washburn &Loem Mfg.  Co., 
169   Mass.    574,    48    N.    E.    142. 
Where,  however,  an  employee  was 
injured  within  an  hour  after  com- 
mencing to  work  on  a  machine,  by 
his  hands  coming  in  contact  with 
unguarded    cogs,   not  having  no- 
ticed that  the  usual  guard  was  off,  it 
was  held  that  whether  he  assumed 
the  risk  was  a  question  for  the 
jury.   Gomes  v.  New  Bedford  Cord- 
age Co.,  187  Mass.  124,  72  N.  E. 
840. 
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could  have  seen  it;  that  it  was  discernible  by  the  use 
of  ordinay  care.  ^^^ 

An  employee  who  had  worked  for  a  long  time  in  a 
mill,  assumed  the  risk  of  injury  from  a  set  screw  upon 
a  revolving  shaft,  where  he  knew  of  the  danger  incident 
to  working  near  it.'^^ 

The  opportunity  for  knowledge  of  the  location  of  a 
set  screw,  or  that  one  is  in  use,  is  not  the  same  where  it 
is  not  directly  connected  with  the  machine  which  an 
employee  is  operating,  and  hence  the  rule  so  forcibly 
stated  as  to  the  duty  of  an  employee  to  observe  his 
surroundings,  may  not  be  applicable  to  the  extent  there 
stated.'" 


355.  Portland  Gold  Min.  Co. 
V.  O'Hara,  45  Colo.  416,  101  Pac. 
773. 

356.  Middaugh  v.  MitcheU,  120 
Mich.  581. 

357.  It  seems  to  have  been  as- 
sumed by  the  Wisconsin  court,  that 
it  was  negligence  to  maintain  a 
shaft  with  a  projecting  set  screw, 
especially  in  view  of  the  statute 
(1636J  Stat.  1898),  or  rather  that 
it  was  a  question  for  the  jury.  The 
facts  were  that  an  employee  was 
sent  to  stop  another  employee  from 
attempting  the  dangerous  act  of 
adjusting  a  belt  with  his  foot,  and 
instantly  upon  giving  the  order  he 
was  caught  by  a  projecting  head 
of  a  set  screw  upon  a  revolving 
shaft  and  was  killed.  It  did  not 
appear  that  he  knew  of  the  set 
screw;  it  was  not  obvious  when  the 
shaft  was  in  motion.  He  had 
charge  of  the  paper  machines  upon 
the  second  floor,  but  whether  his 
duties  embraced  the  inspection  and 
repair  of  the  appliances  below, 
where  injured,  was  a  matter  in  dis- 
pute. It  was  held  that  the  question 
of  his  assumption  of  the  risk  should 
have  been  submitted  to  the  jury. 


Chopin  V.  Combined  Locks  Paper 
Co.,  134  Wis.  35,  114  N.  W.  95. 
An  employee  regularly  employed 
at  a  machine  on  the  floor,  operated 
by  a  revolving  shaft  ten  feet  above 
the  floor,  did  not  assume  the  risk 
of  injury  from  a  protruding  set 
screw  in  such  shaft,  where  he  was 
directed  to  ascend  a  ladder  and  re- 
place a  belt,  it  being  the  first  time 
he  had  performed  any  service  near 
such  screw,  and  the  screw  could 
not  ordinarily  be  seen  when  the 
shaft  was  in  motion,  it  not  appear- 
ing that  he  knew  of  the  special 
danger  from  the  position  of  the  set 
screw  or  was  cautioned  in  relation 
thereto.  Danvert  v.  Western  Meat 
Co.,  135  Cal.  144,  67  Pac.  133. 
It  was  held,  however,  by  another 
court,  that  where  an  employee  of 
mature  years  in  a  factory,  who  had 
worked  for  many  years  in  a  room 
where  machinery  was  in  operation, 
was  injured  eleven  days  after  he 
was  set  at  work  in  a  room  contain- 
ing a  revolving  shaft  by  a  set  screw 
therein,  and  he  understood  he  was 
in  a  room  where  old  machinery  was 
in  operation  and  appreciated  gen- 
erally the  danger  from  revolving 
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The  question  sometimes  involved  is  whether  the  em- 
ployee is  chargeable  with  knowledge  in  view  of  his  or 
her  age,  intelligence  and  experience.  ^^^ 

S  38?.  Effect  of  necessity  for  haste,  or  of  attention  be- 
ing diverted. 

Some  courts  have  shown  an  inclination  to  relax  from  the 
Igor  of  the  general  rule  in  extreme  cases,  and  to  excuse 
the  servant  from  an  assumption  of  the  risk  where  his 
attention  has  been  diverted  while  engrossed  in  the  per- 
formance of  his  duties,  and  also  where  he  is  required  to 
act  with  haste  and  promptness.  They  seek  to  apply 
the  doctrine  of  contributory  negligence  and  ignore  that 
of  assumed  risk.^^' 


machinery,  he  assumed  the  risk 
notwithstanding  there  was  evidence 
that  set  screws  had  been  supplanted 
by  a  safer  device.  Archibald  v.  Cy- 
golf  Shoe  Co.,  186  Mass.  213,  71 
N.  E.  315. 

358.  Thus,  it  was  held  that  a 
girl  jSfteen  years  of  age,  who  was 
injured  by  her  hair  being  caught 
on  a  set  screw  which  held  a  collar 
on  a  shaft  revolving  so  rapidly  that 
the  set  screw  could  not  be  seen,  be- 
ing in  the  proper  place  for  the  per- 
formance of  her  duty,  having  little 
knowledge  of  machinery,  not  un- 
derstanding the  relation  of  one 
part  to  another,  and  not  knowing 
that  the  set  screws  were  used  on 
the  shaft,  which  shaft  she  had  only 
seen  in  operation,  did  not  assume 
the  risk  of  injury  from  such  source. 
Van  de  Bogart  v.  Marinette  & 
Menomonie  P.  Co.,  127  Wis.  104, 
106  N.  W.  805.  An  employee  nine- 
teen years  old,  however,  was  held 
to  have  assumed  the  risk  of  injury 
from  a  set  screw  on  a  revolving 
shaft,  in  stepping  over  it,  where  he 
was  charged  with  knowledge  of  the 
existence   of   the    screw   and   also 


guilty  of  contributory  negligence 
in  attempting  to  step  over  it,  where 
other  ways  were  open  to  him.  Wa- 
bash Paper  Co.  v.  Webb,  146  Ind. 
303,  45  N.  E.  474. 

359.  An  instruction  which  stat- 
ed in  substance  that  if  the  service 
was  of  such  a  character  as  to  re- 
quire the  exclusive  attention  of  the 
servant  to  be  fixed  upon  it,  and  that 
he  should  act  with  rapidity  and 
promptness,  the  law  does  not  re- 
quire that  he  should  always  bear  in 
mind  the  nature,  kind  and  charac- 
ter of  such  appUanees,  or  be  pre- 
pared at  aU  times  to  avoid  it,  was 
held  to  be  correct.  But  the  court 
refused  to  apply  the  doctrine  to  one 
engaged  in  coupling  cars  having 
different  devices,  one  a  MiUer  hook 
coupling  and  the  other  a  Pottet 
hook  coupling,  where  the  defecr 
alleged  consisted  of  the  use  of  the 
two  in  connection.  It  was  said 
that  there  was  no  sudden  danger, 
no  emergency;  that  the  danger  that 
surrounded  the  employee  at  the 
time  of  his  death  was  the  danger 
incident  to  the  act  of  coupling  cars 
— a  danger  which  was  ever  present 
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TMs   element   has   been   successfully  relied   on  in   a 
number  of  cases,  most  of  which  were  railroad  cases/*" 


when  he  was  engaged  in  the  per- 
formance of  that  duty.  Martin  v. 
California  Central  R.  Co.,  94  Cal. 
326,  29  Pae.  645.  See  also  WaUace 
V.  C.  V.  R.  Co.,  138  N.  Y.  302,  33 
N.  E.  1069.  Where  a  brakeman  was 
injured  while  on  a  car  by  collision 
with  the  spout  of  a  water  tank,  neg- 
ligence on  the  part  of  the  company 
as  to  the  location  of  the  spout 
seems  to  have  been  assumed.  It  was 
said :  If  the  service  to  be  performed 
by  such  employee  was  of  a  charac- 
ter to  require  that  his  exclusive 
attention  should  be  fixed  upon  it, 
and  that  he  should  act  with  rapid- 
ity and  promptness,  it  could  hardly 
be  expected  that  he  should  always 
bear  in  mind  the  existence  of  the 
defect  or  be  prepared  at  aU  times 
to  avoid  it.  Greenleaf  Admr.  v. 
Dubuque,  etc.  R.  Co.,  33  Iowa  52. 
Yet  in  a  later  case,  after  the  dis- 
tinction between  assumed  risk  and 
contributory  neghgence  became 
more  pronounced,  where  the  court 
had  held  that  an  employee,  having 
knowledge  of  the  structure  near 
the  track,  waived  any  neglect  on 
the  part  of  the  company  in  placing 
it  there,  it  was  said:  This  waiver 
cannot  be  affected  by  the  particular 
situation  he  may  be  placed  in,  or 
the  rapidity  or  promptness  with 
which  he  may  be  required  to  act 
at  the  time  of  the  accident.  These 
questions  may  very  properly  bear 
upon  the  question  of  contributory 
negligence  of  the  employee,  but 
can  have  no  bearing  upon  the  ques- 
tion whether  the  defendant  has 
been  guilty  of  neghgence  about 
which  the  employee  has  a  right  to 
complain.   Perigo  v.  C,  R.  I.  &  P. 


R.  Co.,  52  Iowa,  276,  3  N.W.43; 
s.  c,  55  Iowa,  326,  7  N.   W.  627. 

360.  Danqbb  from  low  bridge, 
Where  a  brakeman  was  killed  by 
contact  with  a  low  bridge,  and  it 
was  alleged  that  the  cause  of  the 
injury  was  a  defect  in  the  brakes, 
whereby  they  would  not  stop  the 
train  as  quickly  as  if  they  were  in 
good  condition,  and  that  ui  the  at- 
tempt to  stop  the  train  by  the  use 
of  such  brakes,  owing  to  the  dark- 
ness and  his  being  busily  engaged 
with  such  duty,  he  failed  to  ob- 
serve the  bridge,  it  was  held  the 
declaration  stated  a  good  cause  of 
action.  That  the  distinction  be- 
tween the  case  of  Clark  v.  Railway 
Co.,  78  Va.  709,  49  Am.  Rep.  394, 
and  the  present  case,  was  that  there 
the  attention  of  the  employee  was 
not  diverted  by  his  duties  or  other- 
wise. Beard  Admr.  v.  Chesapeake 
&  Ohio  R.  Co.,  90  Va.  351,  18  S.  E. 
559. 

Switchman  stepping  on  adja- 
cent   TRACK    IN    FRONT    OF    TRAIN. 

Where  a  switchman  was  injured  in 
the  railroad  company's  yard  while 
performing  his  duties,  ia  stepping 
upon  an  adjacent  track,  where  a 
train  ran  over  him,  it  was  held  that 
it  could  not  be  said  as  matter  of 
law,  that  he  was  guilty  of  such  con- 
tributory negligence  as  would  de- 
feat a  recovery;  that  the  jury  had 
a  right  to  consider  that  he  was 
necessarily  engrossed  in  the  atten- 
tion he  was  giving  to  his  duties. 
The  doctrine  of  assumption  of  risk 
was  ignored.  Bluedorn  v.  Missouri 
Pac.  R.  Co.,  108  Mo.  439,  18  S.  W. 
1103,  32  Am.  St.  Rep.  615. 

Brakeman   stepping   into    vk- 
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as   where   an  employee  is  directed   to    make    a     coup- 
ling    in     haste,'"     or    to     mount     a    moving    car  in 


COVERED  THENCH.  Where  a  brake- 
man  was  injured  wliile  in  the  act  of 
coupling  ears  on  a  side  track  in  the 
night  time,  by  stepping  into  an  un- 
covered trench  across  the  track, 
which  he  knew  was  there,  it  was 
held  that  the  question  of  defend- 
ant's negligence  was  for  the  jury. 
The  opinion  seems  to  hold  that  the 
plaintiff's  knowledge  of  the  exist- 
ence of  the  trench  was  not  sufi&eient 
under  the  circumstances  to  charge 
him  with  contributory  negligence, 
as  the  act  in  which  he  was  engaged 
necessarily  required  his  whole  at- 
tention and  thought,  and  that  the 
act  of  coupling  cars  while  in  motion 
was  not  negligence,  as  it  can  scarce- 
ly be  done  otherwise.  Plank  v.  N. 
Y.  C.  &  H.  R.  R.  Co.,  60  N.  Y.  607. 
See  DeForrest  v.  Jewett,  88  N.  Y. 
264. 

Lumber   being   lowered   into 

THE   HOLD   OP   A   VESSEL.      It   WaS   a 

question  for  the  jury  whether  a 
stevedore  injured  by  lumber  being 
lowered  into  the  hold  of  a  vessel, 
the  same  being  insecurely  protected 
so  that  pieces  of  lumber  would  faU 
out  and  scatter  in  different  direc- 
tions, assumed  the  risk,  the  char- 
acter of  the  work  and  the  mode 
adopted  being  unusually  and  un- 
necessarily hazardous,  and  in  the 
hurry  with  which  the  work  was 
done  and  the  noise  attending  it, 
the  warning  of  the  hatchman  was 
not  a  suffleient  protection.  Hennes- 
sy  V.  Bingham,  125  Cal.  627,  58 
Pac.  200. 

Employee    ordered    to    meet 

MOVING  CAR  AND  STOP  IT.     The  rulo 

was  stated  that  where  a  master  puts 
into  the  hands  of  his  servant  an 


implement  which  he  ought  to  know 
is  in  a  dangerous  condition  for  such 
immediate  and  hurried  use  that  the 
servant  is  likely  to  use  it  without 
opportunity  to  see  the  defect  and 
attending  danger,  he  is  liable  for  a 
resulting  injury,  and  applied  where 
an  employee  was  ordered  to  meet  a 
moving  car  and  use  the  brake  to 
stop  it,  the  brake  staff  being  warped 
and  out  of  condition.  Gulf  C.  &  S. 
F.  R.  Co.  V.  Griggs,  101  Tex.  145, 
105  S.  W.  486. 

361.  Where  it  was  contended 
that  an  employee  assumed  the  risk 
of  coupling  by  reason  of  his  knowl- 
edge of  the  character  and  condi- 
tion of  the  drawbar  of  the  engine, 
and  it  appeared  that  he  was  di- 
rected by  his  superior  to  make  the 
coupling,  knowing  that  a  passenger 
train  would  be  due  in  a  few  mo- 
ments, it  was  said:  Under  such  cir- 
cumstances, in  using  this  pilot  bar 
and  in  attemptiag  to  make  the 
coupling,  he  did  not  waive  his  right 
of  action  for  the  injury  received. 
He  would  not  be  justified  in  diso- 
bedience of  orders  at  such  a  crit- 
ical moment.  Strong  v.  Iowa  Cen- 
tral R.  Co.,  94  Iowa,  380, 62  N.  W. 
799.  Where  an  inexperienced  brake- 
man  was  injured  while  making  the 
attempt  to  couple  a  car  to  a  ca- 
boose, the  draw  bars  being  of  un- 
equal height,  which  rendered  the 
act  very  dangerous  If  attempted 
with  a  straight  hnk,  and  it  appeared 
he  did  not  know  that  the  act  re- 
quired the  use  of  a  crooked  link, 
and  he  used  the  former,  it  was  said 
that  a  recovery  would  not  be  de- 
feated on  the  ground  that  the  de- 
feet  was  obvious,   where  he   was 
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haste.  ^^^  It  would  seem,  however,  that  where  the  proper 
performance  of  duties  to  perform  which  the  servant  is 
hired,  requires  haste,  the  necessity  for  haste  shoidd  not 
affect  the  question  of  assumption  of  risk,  especially  in 
those  cases  where  the  master  has  performed  his  duty.'*' 


compelled  to  act  with  haste.  The 
decision  seems  to  be  ruled  by  the 
doctrine  of  contributory  negligence, 
as  the  court  state  that  whether  he 
used  due  care  and  diligence  in  coup- 
ling cars  was  a  question  for  the 
jury  in  view  of  the  circumstances. 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hig- 
gins,  53  Ark.  458,  14  8.  W.  653. 
The  risk  of  injury  from  a  defective 
coupling  and  draw  head  upon  a 
car,  was  not  assumed  by  a  common 
laborer  without  any  experience  in 
that  work,  suddenly  called  upon 
by  the  fireman  to  make  the  coup- 
ling. Branz  v.  Omaha  &  C.  R. 
Bridge  Co.,  120  la.  406,  94  N.  W. 
906. 

362.  It  was  said  the  risk  in- 
curred in  obeying  a  negligent  com- 
mand of  the  master,  is  not  one  ordi- 
narily incident  to  the  servant's  em- 
ployment, and  is  not  an  assumed 
risk  because  negligence  on  the  part 
of  the  master  is  not  presumed  to  be 
a  feature  of  the  employment.  In 
case  of  a  command  given  suddenly 
which  must  be  obeyed  immediately 
or  not  at  all,  such  for  instance,  to 
mount  a  moving  car,  a  new  danger 
confronts  the  servant  not  in  con- 
templation when  entering  the  em- 
ployment and  not  made  a  part  of 
it  by  continued  use.  It  thus  be- 
came a  question  of  negUgenee  and 
the  test  is  whether  or  not  a  man  of 
ordinary  prudence  so  situated 
vrould  obey  or  refuse.  Chicago,  R. 
I.  &  P.  R.  Co.  V.  McCarty,  49  Neb. 
475,  68  N.  W.  633.    A  watchman 


directed  to  arrest  a  trespasser  upon 
a  slowly  moving  freight  train,  in- 
jured while  running  along  the 
side  of  the  track  to  mount  the  train, 
in  stumbKng  upon  a  pile  of  gravel 
placed  there  to  be  used  in  elevating 
the  track,  was  held  not  to  have  as- 
sumed the  risk  of  injury  from  such 
source  as  matter  of  law.  Force  is 
given  to  the  manner  in  and  haste 
with  which  he  was  required  to  act, 
and  that  his  attention  was  diverted 
from  examining  his  surroundings. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Kin- 
nare,  190  111.  9,  60  N.  E.  57. 

363.  Logs  at  side  of  tkack. 
Where  a  section  foreman  was  in- 
jured by  an  engine  moving  upon 
him  in  the  defendant's  yard,  and  it 
was  claimed  that  the  negligence  of 
the  defendant  in  leaving  logs  at  the 
side  of  the  track,  upon  which  he 
stumbled  ia  the  attempt  to  get  out 
of  the  way  of  the  engine,  was  the 
cause  of  his  injury,  and  his  knowl- 
edge of  such  condition  being  urged 
against  his  right  of  recovery,  to  the 
argument  that  he  might  not  be 
assumed  to  have  always  kept  it  in 
mind,  that  in  the  hurry  of  the  mo- 
ment and  perhaps  temporary  con- 
fusion of  mind,  caused  by  the  ne- 
cessity of  at  once  getting  out  of  the 
way,  he  might  forget  the  danger 
from  the  pile  of  logs,  it  was  said 
that  this  was  one  of  the  things  the 
risk  of  which  he  assumed.  Bengs- 
ton  V.  C,  St.  P.,  M.,  etc.  R.  Co., 
47  Minn.  486,  50  N.  W.  531. 

Conductor;      transfer   table 
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§  383.  Servant's  duty  to  observe  and  report  defects. 

A  master  having  performed  Ms  duty  in  respect  to  the 
fiirnishing  of  machinery  or  appliances,  that  are  reason- 
ably safe  and  suitable,  does  not  engage  that  they  will 
always  remain  in  the  same  condition.  Any  defect  which 
may  become  apparent  in  their  use,  it  is  the  duty  of  the 
servant  to  observe  and  report  to  his  employer.  The 
servant  has  the  means  of  discovery  of  any  such  defect 
which  the  master  does  not  possess.'^* 


IN  CAR  HotrsB.  A  street  car  conduc- 
tor of  long  experience  in  the  employ 
of  the  company,  assumed  the  risk 
of  the  appliance  as  constructed,  a 
transfer  table  in  a  car  house,  though 
his  attention  in  performing  an  act 
is  necessarily  diverted  from  the 
table.  Whelton  v.  West  End  St. 
R.'  Co.,  172  Mass.  655,  52  N.  E. 
1072. 

Exception  not  applied  where 
danger  was  from  low  bridge. 
Where  it  was  urged  that  the  em- 
ployee, injured  by  contact  with  a 
low  bridge,  was  engrossed  with  his 
duties  and  failed  to  observe  his 
peril,  it  was  said  there  was  no 
weight  in  the  suggestion.  There 
was  nothing  unusual  in  the  act.  It 
was  a  part  of  the  ordinary  duty  of 
a  brakeman  to  perform  it.  As  to  the 
pretext  that  the  call  upon  the  plain- 
tiff to  perform  the  service  was  sud- 
den and  that  he  was  thrown  ofi  his 
guard,  it  is  certainly  a  conclusive 
answer  to  say  that  it  was  a  part  of 
his  bargain  when  he  undertook  the 
business  that  he  subjected  himself 
to  the  risk  of  such  emergencies. 
Baylor  v.  Del.,  L.  &  W.  R.  Co.,  40 
N.  J.  L.  23,  29  Am.  Rep.  208.  See, 
however,  Wallace  v.  Central  Vt.  R. 
Co.,  138  N.  Y.  302,  33  N.  E.  1069; 
Beard  v.  Chesapeake  &  Ohio  R. 
Co.,90Va.351,18S.E.559.  Where 


an  employee  was  injured  by  con 
tact  with  a  low  bridge,  in  reply  to 
the  suggestion  that  the  attention 
of  the  employees  might  be  diverted 
by  other  duties,  and  thus  not  be 
wanting  in  proper  care,  it  was  said : 
"We  do  not  rest  our  decision  on 
this  ground.  In  the  midst  of  pre- 
occupation with  his  duties  he  might 
be  excusable  for  losing  sight  of  the 
danger  menacing  him  at  the  mo- 
ment. But  this  peril  was  one  inci- 
dental to  the  employment,  in 
contemplation  at  the  time  <if  the 
contract,  and  arising  from  causes 
open  and  obvious,  the  dangerous 
character  of  which  he  assumed." 
Baltimore  &  Ohio  R.  Co.  v.  Striek- 
er, 51  Md.  47,  34  Am.  Rep.  291. 
364.  Baker  v.  Alleghany  Valley 
R.  Co.,  95  Pa.  St.  211,  40  Am.  Rep. 
634;  Ryan  v.  Cumberland  Valley 
R.  Co.,  23  Pa.  St.  384;  Texas  &  Pae. 
R.  Co.  V.  Patton,  61  Fed.  259,  9 
C.  C.  A.  487;  Mensch  v.  Penn.  Coal 
Co.,  158  Pa.  St.  598,  25  At.  31,  17 
L.  R.  A.  450;  Stroble  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  70  la.  555,  31 
N.  W.  63,  59  Am.  Rep.  345;  Tole- 
do, W.  &  W.  R.  Co.  V.  Eddy,  72  lU. 
135;  Chicago  &  Alton  R.  Co.  v. 
Bragoneir,  119  111.  51,  7  N.  E.  68; 
Chicago  &  N.  W.  R.  Co.  v.  Jackson, 
55IU.492;  Philadelphia  &  Reading 
R.  Co.  V.  Hughes,  119  Pa.  St.  301, 
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Where  an  employee  whose  duties  are  in  connection 
with  the  operation  of  an  apphance,  is  charged  with  the 
duty  of  observing  its  condition  as  to  becoming  defective 
and  out  of  repair  and  report  to  the  master,  he  cannot  be 
heard  to  charge  the  master  with  neglect  where  he  fails 
in  his  duty  in  this  respect.  Thus,  where  a  brakeman 
was  injured  by  a  nut  becoming  loose,  which  held  a  brake 
wheel  upon  a  car,  it  was  held  that  as  the  brake  was  a 
matter  under  his  special  care,  and  it  was  his  business  at 
aU  times  to  see  that  the  apphance  was  in  fit  condition 
and  to  report  defects  therein,  he  could  not  charge  the 
master  with  Uabihty.'" 


13  At.  286;  St.  Louis  &  So.  R.  Co., 
V.  Britz,  72  lU.  256;  Kroy,  Admx. 
V.  C,  R.  I.  &P.  R.  Co.,  32  la.  357; 
Crutclifield  v.  Richmond  &  D.  R. 
Co.,  76  N.  C.  320. 

365.  Illinois  Cent.  R.  Co.  v. 
Jewett's  Admr.,  46  lU.  99,  92  Am. 
Dec.  240.  But  where  an  employee 
was  injured  by  reason  of  a  truck 
used  for  handling  baggage,  tipping, 
causing  trunks  loaded  thereon  to 
fall  upon  him,  and  the  condition  of 
such  truck  was  old  and  worn,  with 
some  of  the  platform  or  flooring 
broken,  and  such  defects,  in  con- 
nection with  the  absence  of  a  nut 
from  a  bolt  which  ordinarily  held 
the  truck  from  tipping,  was  the 
cause  of  the  accident,  it  was  said: 
The  employee  was  bound  to  use 
such  care  in  the  use  of  the  imple- 
ment as  men  of  ordinary  prudence 
would  ordinarily  use  in  his  situa- 
tion while  performing  the  same 
duties  resting  upon  him,  but  be- 
yond the  exercise  of  such  care  the 
duty  does  not  rest  upon  the  servant 
to  keep  the  instrument  or  tool  he 
used  in  repair,  nor  search  for  and 
report  defects,  unless  by  the  con- 


tract or  the  nature  of  the  employ- 
ment that  duty  is  devolved  upo  n 
him.  Missouri  Pao.  R.  Co.  v.  Cren- 
shaw, 71  Tex.  340,  9  S.  W.  262.  It 
was  held  the  duty  on  the  part  of 
one  whose  ordinary  duties  were  to 
hang  a  signal  light  upon  a  switch 
standard  of  using  reasonable  care 
in  observing  the  condition  of  the 
switch,  although  no  such  duty  was 
imposed  upon  him  by  any  rule  of 
the  company,  and  to  report  any 
defect  found  to  the  company,  and 
his  failure  of  duty  in  this  respect 
was  chargeable  to  the  master.  The 
switch  was  disarranged  by  a  chain 
hanging  from  the  car  of  a  freight 
train  which  had  passed  over  it  be- 
fore. A  passenger  train  was  de- 
railed and  the  fireman  injured. 
Neitge  v.  Chicago,  St.  P.,  M.  &  O. 
R.  Co.,  103  Minn.  75,  114  N.  W. 
467.  The  master  might  be  Uablo 
in  not  discovering  the  defect,  but 
that  such  liability  should  be  placed 
upon  the  ground  of  the  failure  of 
an  employee  to  report  the  defect 
when  not  a  part  of  his  duty  is  cer- 
tainly contrary  to  well  settled  rules. 
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Servant  having  charge  of  or  using  appliance. 
The  duty  of  a  servant,  in  respect  to  the  condition  of 
appliances,  who  has  charge  of  or  uses  such  appliances, 
is  to  use  such  care  as  to  their  condition  as  will  save  him- 
self from  personal  injury  and  to  exercise  proper  watch- 
fulness in  order  to  preserve  them  in  a  condition  which 
will  render  them  safe  and  fit  for  the  purpose  for  which 
they  are  designed,  and  if  repairs  are  required,  he  must 
make  them  himseH  or  report  their  condition  to  his  em- 
ployer or  other  person  whose  duty  it  is  to  make  such 
repairs.  ^^' 

Report  of  defects  to  one  having  authority. 
A  servant  reporting  defects  in  a  machine  which  he  is 
operating,  is  required  to  notify  the  master  or  foreman 
in  charge  of  the  repair  of  the  machine,  instead  of  a  fore- 
man aot  having  such  charge.  Where  notice  is  rehed 
upon,  and  where  notice  was  given  to  the  foreman  who 
had  not  such  charge,  and  he  attempted  to  remedy  the 
defect,  but  improperly,  and  the  servant  was  thereby 
injured,  the  master  was  not  hable."' 

Application  of  rule. 

The  rule  was  applied  to  a  brakeman  who  was  injured 
by  defects  in  the  ladder  of  a  car.  It  was  said  that, 
should  it  appear  that  the  car  having  the  defective  ladder 
had  been  used  while  he  was  brakeman  upon  the  train 
of  which  it  was  a  part,  he  will  be  presumed  to  know  of 
its  defective  condition.'^* 

Where  an  employee  knows  of  the  defects  in  the  ma- 
chinery from  which  the  injury  happened,  and  yet  re- 
mains in  the  service  and  continues  to  use  the  machinery 
without  giving  notice  thereof  to  the  employer,  he  must 

366.  This  rule  was  applied  to  368.  Chicago  &  N.  W.  R.  Co.  v. 
an  employee  injured  by  the  fall  of  Jackson,  55  lU.  492.  See  also  St. 
defective  stairs.  Stroble  v.  Chica-  Louis  &  So.  R.  Co.  v.  Britz,  72  III. 
go,  M.  &  St.  P.  R.  Co.,  70  la.  555,  256;  Toledo,  W.  &  W.  R.  Co.  v. 
31  N.  W.  63,  59  Am.  Rep.  456.  Eddy,  72  lU.  135. 

367.  Thomas  v.  BeUamy,   126 
Ala.  253,  28  So.  707. 
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be  deemed  to  have  assumed  the  risk  of  all  danger  reason- 
ably to  be  apprehended  from  such  use,  and  is  not  en- 
titled to  recover;  and  further,  if  the  employee  himself 
has  been  wanting  in  such  reasonable  care  and  prudence 
as  would  have  prevented  the  happening  of  the  accident 
he  is  guilty  of  contributory  negligence  and  the  employer 
is  thereby  absolved  from  responsibility  for  the  injury 
although  it  was  occasioned  by  a  defect  in  the  machinery 
through  the  negligence  of  the  employer.'" 

New  risk  arising. 
Where  new  risks  arise  in  the  course  of  the  employ- 
ment, and  the  servant  fails  to  give  notice  thereof  and 
to  protest,  he  assumes  them."" 

Loose  steps  on  electric  poles. 
The  kind  of  steps  used  upon  electric  poles  being  fully 
known  by  an  employee,  and  also  the  fact  that  such  steps 
frequently  became  loosened,  his  duties  among  others 
being  to  report  such  defect,  he  was  guilty  of  contributory 
negligence  where  he  placed  his  weight  upon  a  step  with- 
out first  ascertaining  whether  it  was  loose. '^^ 

Section  master  reporting  defects  in  car. 

It  was  held  the  duty  of  a  section  master  to  make 
temporary  repairs  upon  his  car,  if  such  as  could  conven- 

369.     This  rule  was  stated  where  close  to  the  revolving  shaft.     The 

an  employee  was  injured  while  at-  jury  having  found  for  the  plaintiff 

tempting  to  adjust  a  belt  while  the  the  judgment  was  affirmed,  prob- 

machinery  was  in  motion.   The  de-  ably  upon  the  ground  that  there 

feet  complained  of  was  the  absence  were    defects    in    the    appliance, 

of  a  loose  puUey.     He  was  a  black-  Washington,  etc.  R.  Co.    v.  Mc- 

smith,  and  had  performed  the  same  Dade,  135  U.  S.  654. 

service  continually  for  sixteen  or  370.    Rule    applied   where    the 

eighteen  months.     He  testified  he  risk  of  feeding  tobacco  to  roUers  in 

had  never  had  any  experience  with  a  snuff  mill  was  increased  by  the 

machinery  and  did  not  know  that  use  of  damp   tobacco   instead  of 

it  was  any  more  dangerous  to  put  green.  Johnson  v.  Devoe  Snuff  Co., 

a  belt  on  a  pulley  while  it  was  in  62  N.  J.  L.  417,  41  At.  936. 

motion  than  it  was  to  strike  a  piece  371.     Little  v.  Hyde  Park  Bleo- 

of  iron  with  a  hammer.    He  had  to  trio  Light  Co.,  191  Mass.  386,  77 

use  a  ladder,  which  brought  him  N.  E.  716. 
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iently  be  done,  and  if  not  to  report  its  condition  to  the 
repair  department,  and  if  lie  used  such,  a  car,  with  knowl- 
edge of  defects  therein,  he  did  so  at  his  own  risk."^ 

Statutory  provisions. 
In   some    states    the    statute    expressly  precludes  re- 
covery by  an  employee  who  fails  to  give  information 
of  a  defect  known  to  him,  where  injured  by  such  de- 
feet. "» 

§  384.  Knowledge  of  defect  and  of  attempt  to  remedy. 
Where  an  employee  knew  of  the  defective  condition 
of  an  apphance  (the  greasy  condition  of  a  hoisting  block) 
and  that  the  employee  directing  the  work  had  attempted 
to  remove  the  grease,  and  did  not  know  that  he  had 
failed  in  such  attempt,  the  former  had  a  right  to  assume 
that  the  appliance  had  been  put  into  a  reasonably  safe 
condition,  and  hence  did  not  assume  the  risk  of  its  falling 
owing  to  its  greasy  condition."^ 

372.  Pleasants  v.  Raleigh  &  A.  Stevens  &  Sons  Co.,  187  Mass.  397- 
A.  L.  Co.,  95  N.  C.  195,  28  S.  E.  73  N.  E.  478.  The  Alabama  stat, 
267,  61  Am.  St.  Rep.  674.  ute  providing  that  the   employer 

373.  The  Massachusetts  stat-  is  not  Uable  if  the  employee  knew 
ute  (Rev.  Laws,  eh.  106,  see.  77),  of  the  defect  causing  the  injury 
bars  recovery  by  an  employee  who  and  failed  within  a  reasonable  time 
fails  to  give  information  of  a  defect  to  give  information  thereof  to  his 
known  to  him.  It  was  held  such  superior,  unless  he  was  aware  the 
statute  did  not  bar  recovery  where  employer  or  superior  already  knew 
the  alleged  failure  of  duty  was  neg-  of  such  defects,  does  not  change  the 
lect  to  call  for  a  plug  which,  if  used,  doctrine  of  volenti  non  fit  injuria. 
would  prevent  the  moving  of  the  Birmingham  Ry.  &  Elec.  Co.  v. 
machine  which  he  was  cleaning,  a  Allen,  99  Ala.  359,  13  So.  8,  20  L. 
lever  being  provided  for  such  pur-  R.  A.  457  [overruling  Mobile  &  B. 
pose  which  on  a  prior  occasion  had  R.  Co.  v.  Holbom,  84  Ala.  133,  4 
proven  inefficient,  the  employee  So.  146,  and  Highland  Ave.  &  B. 
not  having  been  instructed  and  R.  Co.  v.  Walters,  91  Ala.  435,  8 
having  no  knowledge  that  a  plug  So.  357].  See  also  infra,  chapter  V. 
was  neoessaiy,  although  he  knew  374.  Terrell  Compress  Co.  v. 
that  the  insertion  of  a  plug  would  Arrington,  48  S.  W.  (Tex.  Civ. 
hold  the  machine.   Lynch  v.  M.  T.  App.)  59. 
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B.  Known  Defects  and  Dangers. 

§  385.  General  considerations. 

Known  risks  and  dangers  include  those  risks  that  are 
not  considered  as  ordinarily  incident  to  the  employment 
and  are  not  necessarily  of  that  visible  character  as  to  be 
considered  obvious  to  the  particular  servant.  This  par- 
ticular feature  of  the  general  subject  is  intimately  con- 
nected with  the  featvire  of  instruction  and  warning.  In 
many  cases  it  is  difficiilt  to  divorce  the  question  of  assump- 
tion of  risk  from  that  of  instruction  and  warning,  and  hence 
the  question  as  presented  wUl  be  whether  the  risk  was  or 
would  be  assumed  in  the  absence  of  the  latter,  the  excuse 
for  placing  the  different  cases  under  this  head  being  that 
the  courts  have  so  considered  them.  The  theory  upon 
which  instruction  and  warning  rests  is  that  the  master 
where  it  is  properly  given,  is  excused  from  liability  where 
otherwise  he  would  be  liable,  and  in  effect  places  upon  the 
servant  assumption  of  the  risk  which  otherwise  would 
not  have  been  borne.  In  other  words,  it  creates  an 
assumption  of  the  risk  on  the  part  of  the  servant.  The 
inquiry  therefore  is  whether  the  servant  is  or  was  charge- 
able with  knowledge  and  an  appreciation  of  the  risk 
sometimes  called  extraordinary  because,  owing  to  its 
character  or  the  incapacity  of  the  servant  to  comprehend 
it,  it  cannot  be  considered  as  ordinary.  The  doctrine 
of  obvious  risks  is  that  the  defect  and  the  danger  there- 
from, if  incident  to  the  defect,  is  of  such  a  character  that  it 
of  itself  charges  a  presumption  of  knowledge  upon  the 
employee,  and  hence  actual  knowledge  ordinarily  is  not 
required  to  be  shown.  "^ 

The  general  rule  is,  as  stated  by  a  court,  that  where 
unusual  dangers  are  known  to  the  employee,  and  he  vol- 
untarily assumes  them  and  is  thereby  injiired,  he  cannot 
recover,  on  account  of  his  contributing  fault,  even  if  the 
master,  at  the  same  time,  is  guilty  of  negligence  which, 
without  such  assumption  of  risk,  would  have  rendered 

375.    See  supra,  §  373  et  seq. 
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him  liable.  This  rule  is  based  on  the  theory  that  when  a 
person  engages  in  the  employment  of  another,  he  is 
supposed  to  do  so  in  view  of  all  the  usual  risks  incident  to 
the  business,  and  also  all  unusual  hazards  attending  such 
business  as  conducted  by  the  master,  if  such  hazards  are 
known  to  him.  This  is  only  a  part  of  the  contract  which 
public  poUcy  permits  master  and  servant  to  make,  inas- 
much as  an  opposite  doctrine  would  not  only  subject 
employers  to  unreasonable  and  often  ruinous  responsi- 
bilities, thereby  embarrassing  all  branches  of  business,  but 
would  be  an  encouragement  to  the  servant  to  omit  that 
diligence  for  his  own  safety  which  is  a  far  higher  security 
than  any  recovery  against  the  master  for  damages  could 
ever  afford.  "* 

This  is  in  accord  with  the  doctrine  in  most  jurisdic- 
tions, in  substance,  that  extraordinary  risks  and  dangers 
fuUy  known  to  the  employee  are  assumed,  as  well  as  the 
ordinary  risks  incident  to  the  employment. "' 

Thus,  if  a  servant  is  required  to  work  in  a  dangerous 
place  originally,  though  under  protest,  if  he  nevertheless 
proceeds  to  do  the  work,  knowing  and  appreciating  its 
dangers,  he  will  be  held  to  have  assumed  the  risk;  and 
also,  if  he  undertakes  to  complete  it,  after  the  hazard 
has  been  increased,  being  aware  of  it,  even  if  done  under 
protest.''* 

However,  it  is  said,  there  must  be  more  than  a  mere 
vague  surmise  of  the  possibihty  of  danger  to  justify  taking 
the  case  from  the  jury.  "^ 

And  also  by  another  court;  "But  this  consequence 
(assumption  of  risk)  must  rest  upon  positive  knowledge  or 

376.  PoweU  v.  Ashland  Iron  N.  E.  533;  Texas  &  N.  O.  R.  Co.  v. 
&  Steel  Co.,  98  Wis.  35,  73  N.  W.  Kelley,  98  Tex.  123,  80  S.  W.  79. 
573.  Rule  is  now  modified  in  Texas. 

377.  Joyce  V.  City  ofWoroester,  378.  Corbett  v.  J.  Allen  Smith 
140  Mass.  245,  4  N.  E.  505;  Pin-  &  Co.,  101  Tenn.  368,  47  S.  W. 
gree  v.  Leyland,  135  Mass.  395;  694;  Fritz  v.  Salt  Lake  &  O.  G.  & 
Odell  V.  N.  Y.  C.  &  H.  R.  Co.,  120  E.  L.  Co.,  18  Utah,  493, 56  Pac.  90. 
N.  Y.  324,  24  N.  E.  478,  17  Am.  379.  Hocking  v.  Windsor 
St.  Rep.  650;  Kath  v.  East  St.  L.  Spring  Co.,  125  Wis.  575, 104  N.  W. 
&  Sub.  R.  Co.,  232  111.  126,  83  705. 
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reasonable  means  of  knowledge  of  the  precise  danger 
assumed."'^" 

This  statement  finds  some  support  in  some  of  the 
Wisconsin  cases  referred  to  later,  but  can  hardly  be  said 
to  be  supported  by  the  weight  of  authority.  The  genera] 
doctrine  is  that  if  the  employee  knows  there  is  danger, 
which  he  is  hkely  to  encounter,  though  he  may  not 
reahze  the  precise  danger,  he  assumes  the  risk.'^^ 

Employee  having  knowledge  of  defects  in  appliances. 

If  an  employee  chooses  to  accept  an  employment  which 
requires  him  to  operate  machinery  or  an  appliance  which 
is  defective  from  its  construction  or  want  of  repair,  and, 
with  knowledge  of  the  facts,  enters  the  service,  he  cannot 
hold  the  employer  liable  for  an  injury  within  the  scope  of 
the  danger  which  both  the  contracting  parties  contem- 
plated as  incident  to  the  employment;  and  also  where  the 
employee,  after  he  enters  the  service,  has  notice  of  defects 
in  the  machinery  or  appliance  he  is  required  to  operate 
and  thereafter  continues  in  the  service  without  any  prom- 
ise on  the  part  of  the  employer  to  render  it  less  hazardous 
he  assumes  the  extra  risk  and  must  bear  the  conse- 
quences. ^^^ 

And  though  an  employee  performs  such  service  under 
the  orders  of  his  superior,  under  such  conditions  of 
knowledge,  ordinarily  he  is  not  thereby  relieved  from  an 
assumption  of  risk.  ^*' 

380.  Erslew  v.  New  Orleans  &  106;  O'Toole  v.  New  England  Gas 
N.  E.  R.  Co.,  49  La.  86,  21  So.  &  Coke  Co.,  201  Mass.  126,  87 
153.  N.  E .  608 ;  Younggren  v.  I.  Stephen- 

381.  See  infra  — .  son  Co.,  150  Mich.  488,  114  N.  W. 

382.  Norfolk  &  W.  R.  Co.  v.  348;  McConnell  v.  Alpha  Portland 
Jackson's  Admr.,  85  Va.  489,  8  S.  Cement  Co.,  74  N.  J.  L.  727,  67 
E.  370;  Hickey  v.  Taaffe,  105  N.  At.  346. 

Y.  26,  12  N.  E.  286;  Umbaok  v.  383.    Baker    v.    Western,    etc., 

L.  S.  &  M.  S.  R.  Co.,  83  Ind.  191;  R.  Co.,  68  Ga.  699;  BeU  v.  Western 

Lee  V.  Dobson,  217  Pa.  St.  349,  etc.,  R.  Co.,  70  Ga.  566.    See  also 

66  At.  667;  Cunningham  v.  Bath  infra,  §§  414,  415. 
Iron  Works,  92  Me.  501,  43  At. 


§§  386,  387  Assumption  op  Risk.  1069 


Reasons  for  rule. 

The  reason  for  such  ruling  is  clear  and  sufficient.  The 
servant  is  under  no  obligation  to  remain  in  the  employ- 
ment where  he  becomes  aware  of  the  extraordinary 
dangers  attending  it.  He  may  leave  it  if  he  choose,  but, 
choosing  to  remain,  he  cannot  do  so  at  the  risk  of  the 
master.  The  master  has  a  right  to  judge  for  himself  how 
he  will  carry  on  his  business,  and  employees,  knowing 
his  method,  must  judge  for  themselves  whether  they 
will  enter  the  employment  or,  having  entered,  continue 
therein  and  incur  the  perils  thereof.'" 

§  386.  Forgetfulness  of  known  danger. 

A  servant  cannot  recover  for  personal  injuries  caused 
by  his  momentary  forgetfulness  of  a  known  assumed 
danger.  ''* 

§  387.  Rule  as  to  knowledge  not  universal. 

In  some  jmrisdictions,  the  servant's  knowledge  of  the 
defect  causing  the  injury  does  not  constitute  an  assump- 
tion of  risk,  because  of  the  existence  of  statutes  to  the 
contrary.  '^* 

And  in  several  of  the  states  the  rule  as  to  knowledge 
has  been  so  limited  by  the  decisions  as  to  practically 
aboUsh  the  defense  of  assumed  risk,  while  in  other  states 
it  is  not  recognized  in  full,  and  rules  are  declared  which 
are  peculiarly  applicable  within  the  jurisdiction  of  their 
own  courts. 

Missouri  rule. 

The  Missouri  court,  and  the  courts  of  some  of  the 
other  states,  declares  a  rule  as  to  known  risks  which  is 

384.     Buzzell  v.   Laeoma  Mfg.  Chicago   &    Tomah   R.    Co.,    110 

Co.,  48  Me.  113,  77  Am.  Dec.  212;  HI.  340. 

Wormell  v.  Maine  Cent.  R.  Co.,  385.     Courtney  v.  Niagara  Falls 

79  Me.  397,  10  At.  49,  1  Am.  St.  Hydraulic    Power    &    Mfg.    Co., 

Rep.    321;    Tuttle  {  v.    Milwaukee  138  App.  Div.  383, 122N.  Y.  Supp. 

R.  Co.,  122  U.  S.  189;  Naylor  v.  721. 

Chicago  &  N.  W.  R.  Co.,  55  Wis.  386.     See  supra,  §  359. 
661,    11   N.   W.   24;   Simmons  v. 
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more  in  tlie  nature  of  the  rule  applicable  to  contributory 
negligence  than  that  of  assumed  risk.  Thus  it  is  said: 
"When  an  employee  has  full  knowledge  of  the  risks  of 
his  situation  and  accepts  them,  he  assumes  such  risks  as 
are  incident  to  their  discharge,  and,  if  subsequently 
injured  by  such  risks,  he  will  not  be  entitled  to  recover 
damages  for  injuries  sustained  in  consequence  thereof 
against  his  master,  unless  it  was  not  so  dangerous  as  to 
threaten  immediate  injury  or  if  he  might  have  reasonably 
supposed  that  he  could  safely  work  about  it  by  the  use 
of  care  and  caution."'" 

That  where  a  master  fails  to  fiimish  safe  appliances 
and  the  servant  knows  or  by  ordinary  care  could  know 
that  the  apphances  are  not  reasonably  safe,  he  is  not 
obhged  to  refuse  to  use  them  or  quit  the  service  if  he  rea- 
sonably believes  that  by  the  exercise  of  proper  care  he 
can  safely  use  them.  '^^ 

An  instruction  that  if  the  servant  might  reasonably 
have  supposed  that  he  could  safely  work  at  a  place,  by  the 
use  of  care  and  caution,  he  did  not  assume  the  risk  of 
injury  which  occurred,  was  held  proper.'^' 

The  court  previously  declared,  perhaps  more  definitely 
and  completely,  the  doctrine  which  has  subsequently 
been  followed  by  it.''" 

387.  Hurst  v.  Kansas  City,  P.  employment  in  wMoli  he  engages; 
&  G.  R.  Co.,  163  Mo.  309,  63  S.  W.  but  the  rule  is  equally  weU  settled 
695.  that  the  employer  is  charged  with 

388.  Blomdell  v.  WiUiam  A.  the  duty  of  not  subjecting  his 
MiUer  Elevator  Mfg.  Co.,  189  Mo.  servant  to  risks  by  his  own  negli- 
552,  88  S.  W.  103.  genoe,   and   the   servant  does  not 

389.  Henderson  v.  Kansas  City,  assume  the  risk  of  dangers  arising 
177  Mo.  477,  76  S.  W.  1045;  from  his  neglect.  It  is  claimed  that 
George  v.  St.  Louis  &  S.  F.  R.  Co.,  though  the  duty  to  repair  defects 
225  Mo.  364,  125  S.  W.  196.  is  neglected  by  the  master,  if  the 

390.  Upon  the  question  of  as-  servant  is  advised  of  it  and  there- 
sumed  risk  it  was  said :  "The  rule  after  elects  to  continue  in  the 
is  too  well  settled  in  this  state  to  service  and  to  use  the  defective 
require  the  citation  of  cases,  that  a  means,  he  thereby  assumes  the 
person  when  he  enters  the  service  risk  of  injury  therefrom.  The  rule 
of  another  assumes  all  the  risks  and  thus  invoked  would  relieve  the 
dangers   usually    incident    to    the  master  of  his  duty  as  soon  as  the 
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However,  in  a  very  recent  case  the  "true  rule  in  this 
state"  is  extended  even  further  by  the  statement  that  if  it 
is  reasonable  to  suppose  that  the  place  or  machinery  may 
be  safely  used  or  occupied  with  "great"  skill  and  care 
the  mere  knowledge  on  the  servant's  part  will  not  defeat 


servant  became  aware  of  its  viola- 
tion. Such  is  not  the  law  of  this 
state.  The  duty  to  repair  is  a 
continuing  one,  and  a  failure  to  dis- 
charge it  is  negligence,  though  the 
servant  may  continue  in  the  service 
after  knowledge  thereof.  An  ex- 
press contract  will  not  relieve  him. 
The  question  has  often  been  raised, 
discussed  and  decided  whether  a 
servant  can  recover  for  injuries  in 
the  use  of  machinery  or  appliances 
known  by  him  to  be  defective.  The 
non-liability  of  the  master  in  such 
cases,  however,  is  properly  placed 
upon  the  ground  of  contributory 
negligence  rather  than  that  of 
assumption  of  risk.  The  question 
is  one  of  contributory  negligence, 
which  should  be  submitted  to  the 
jury,  unless  the  defect  is  so  glar- 
ingly hazardous  that  the  court 
could  declare,  as  matter  of  law, 
that  a  person  of  ordinary  prudence 
would  not  use  it."  Settle  v.  St. 
Louis  &  S.  F.  R.  Co.,  127  Mo.  336, 
30  S.  W.  125,  48  Am.  St.  Rep.  633. 
See  also,  Pank  v.  St.  Louis  Dressed 
Beef  &  Provision  Co.,  169  Mo.  467, 
61  S.  W.  806;  Buckner  v.  Slacks- 
guards  Horse  &  Mule  Co.,  221 
Mo.  700,  121  S.  W.  766.  Not- 
withstanding the  emphatic  declara- 
tion of  the  court,  as  above  stated, 
it  was  said,  where  an  employee  was 
injured  whUe  at  work  in  defend- 
ant's oU  warehouse,  by  a  beam  fall- 
ing upon  him,  that  he  knew  the 
dangerous  condition  of  the  prem- 
ises and  that  this  beam  was  likely 


to  fall;  that  it  is  a  familiar  principle 
that  a  person  entering  the  service 
of  another  assumes  all  risks  natur- 
ally incident  to  and  within  the  scope 
of  the  emplo3rment,  or  if  after  his 
employment  and  in  the  course 
thereof  he  discovers  manifest  dan- 
gers and  continues  in  the  service 
without  complaint,  he  will  be  pre- 
sumed to  have  assumed  the  risk; 
that  in  such  circumstances  there  is 
no  assumption  of  risk,  and  the 
master  is  responsible  for  any  in- 
juries sustained  by  the  servant 
while  acting  in  obedience  to  the 
commands  of  the  master,  unless 
the  danger  was  so  manifest  that 
no  prudent  man  would  enter  into 
it,  or  the  servant  was  guilty  of 
negligence  contributing  to  his  own 
injury.  Lueey  v.  Hannibal  Oil  Co., 
129  Mo.  32,  31  S.  W.  340.  H  this 
case  stood  alone  it  would  naturally 
be  inferred  that  the  doctrine  of 
assumed  risk  was  recognized  except 
where  the  servant  was  acting  in 
obedience  to  orders  of  the  master 
in  incurring  the  perils  of  a  known 
danger,  but  there  is  no  such  limita- 
tion. In  other  cases  the  doctrine 
first  stated  with  respect  to  the  rule 
in  Missouri  was  declared.  Thus  it 
was  said:  "Knowledge  of  the  un- 
safe condition  of  the  track  by  an 
employee  would  not  defeat  a 
recovery  if  it  was  not  so  dangerous 
as  to  threaten  immediate  injury,  or 
if  such  employee  might  have  rea- 
sonably supposed  that  he  could 
safely  work  on  it  by  the  use  of  care 
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a  recovery;  and  it  is  stated  that  the  rule  that  a  servant 
who,  with  knowledge  of  the  dangerous  place  in  which  the 
master  reqiiires  him  to  work,  remains  in  the  service, 
waives  the  defect,  and  assumes  the  risk,  has  no  applica- 
tion where  the  dangerous  place  results  from  the  negligence 
of  the  master.  ^^^ 

Such  rule  abrogates  the  last  vestige  of  assumed  risk  in 
that  state.  If  the  place  was  not  made  unsafe  by  the 
negUgence  of  the  master,  then  the  master  is  not  liable 
and  the  question  of  assumed  risk  is  not  involved.  If  made 
unsafe  by  his  negUgence,  then  the  question  is  presented 
whether  the  employee  waived  such  breach  of  duty  by 
continuing  the  employment  with  knowledge  of  the  dan- 
gers. The  risk,  in  such  a  case,  is  not  ordinary,  but 
extraordinary. 

In  effect,  this  Missouri  rule  is  that  the  servant's  knowl- 
edge or  means  of  knowledge  of  the  defect,  coupled  with 
knowledge  that  there  is  "some"  danger  in  working  around 


and  caution."  Boeder  v.  St.  L.,  I. 
M.  &  S.  R.  Co.,  100  Mo.  673,  18 
Am.  St.  Rep.  724.  The  same  was 
said  with  reference  to  an  employee 
as  to  the  use  of  a  foot  board  upon  a 
switching  engine  which  was  con- 
structed in  such  a  manner  as  to 
slightly  slant  to  the  front.  0'- 
MeUia  v.  Kansas  City,  St.  J.  &  C. 
B.  R.  Co.,  115  Mo.  205,  21  S.  W. 
503.  Also  to  an  employee  who 
had  knowledge  that  frogs  in  the 
track  were  not  blocked.  Huhn  v. 
Missouri  Pac.  R.  Co.,  92  Mo.  440, 
4  S.  W.  937;  Hamilton  v.  Rich 
HiU  Mining  Co.,  108  Mo.  364, 
18  S.  W.  977.  The  court  refused 
to  apply  the  rule  where  an  em- 
ployee was  killed  while  boarding 
up  a  shaft  in  a  mine,  who  presum- 
edly lost  his  balance  while  standing 
on  a  narrow  gutter.  It  was  said 
that  the  danger  was  obvious  and 
continuous  and  that  he  assumed 
the  risk.  Fugler  v.  Bothe,  117  Mo. 


475,  22  S.  W.  1113.  The  Federal 
court  held  that  the  doctrine  of 
assumed  risk  is  in  force  in  Missouri. 
That  it  is  and  always  has  been  a 
part  of  the  common  law  of  that 
state.  Federal  Lead  Co.  v.  Saw- 
yers, 161  Fed.  687,  88  C.  C.  A.  547. 
However,  in  one  case  it  was  held 
that  a  servant  is  not  bound,  under 
aU  circumstances  and  at  aU  hazards, 
to  obey  the  orders  of  the  master; 
and  he  cannot  recover  damages  of 
the  master  for  injuries  received 
while  obeying  the  latter's  orders,  if 
he  had  time  to  deliberate,  and  vol- 
untarily and  with  knowledge  of  the 
peril  places  himself  in  a  position 
in  which  he  was  more  than  likely 
to  be  injured.  McDermott  v. 
H.  &  St.  J.  R.  Co.,  87  Mo.  285. 
See  also  Fugler  v.  Bothe,  117  Mo. 
475,  22  S.  W.  1113. 

391.  George  v.  St.  Louis  &  S. 
F.  R.  Co.,  225  Mo.  364,  125  S.  \7. 
196. 
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the  defective  appliance,  does  not  constitute  an  assumption 
of  risk,  but  that  recovery  is  precluded  only  where  the  serv- 
ant is  guilty  of  contributory  negligence. 

Illinois. 

In  Illinois  the  doctrine  of  assumed  risk  appears  to  be 
that  a  risk  is  not  necessarily  assumed,  as  matter  of  law 
from  knowledge  of  the  defect,  but  that  it  is  a  question  for 
the  jury,  even  where  the  employee  is  engaged  in  operating 
the  appliance,  whether  the  danger  from  its  use  was  so 
apparent  that  a  man  of  ordinary  prudence,  having  knowl- 
edge of  it,  would  not  have  incurred  it.'^^ 

It  was  also  declared  that  where  a  servant  is  acting 
under  specific  directions  from  his  master,  though  knowing 
the  danger,  such  knowledge  will  not  defeat  his  recovery 
for  damages  thus  sustained,  on  the  ground  that  he  as- 
sumed the  risk,  unless  the  danger  was  so  imminent  that 
no  one  of  ordinary  prudence,  with  such  knowledge,  would 
incur  it.'^' 

Indiana. 

It  is  also  stated  by  the  Indiana  court  that  if  the  danger 
is  so  great  that  an  ordinary  prudent  person  would  have 
observed  and  heeded  it,  then  it  is  one  which  the  employee 
assumes,  if  with  knowledge  of  its  existence  and  without 
any  promise  on  the  master's  part  to  remove  the  danger 
he  voluntarily  continues  in  the  service  of  his  employer.'^* 

Whether  otherwise  he  would  assume  the  risk  is  not 
stated,  but  from  other  expressions  of  the  court  it  seems 
that  the  doctrine  is  not  thus  restricted. 

Kansas. 

The  rule  in  Kansas,  as  stated  in  a  leading  case,  appears 
to  be  the  same  as  that  declared  in  Illinois  and  Missouri. 
Thus,  where  a  brakeman  was  injured  while  using  a 
defective  coupling  apparatus,   it  was  stated  that  con- 

392.  Hartrieh    v.    Hawes,    202      111.  312,  89  N.  E.  1008. 

JU.  334,  67  N.  E.  12.  394.     Rogers    v.    Leydon,    127 

393,  Chenowetb   v.   Burr,   242      Ind.  50,  26  N.  E.  210;  Reitman  v. 

Stolte,  120  Ind.  314,  22  N.  E.  304. 
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tributory  negligence  could  not  be  mputed  to  Mm  merely 
because  he  knew  the  apparatus  was  defective.  In  order  to 
bar  recovery,  the  danger  of  using  the  imperfect  appliance 
must  be  so  great  and  so  apparent  that  a  person  of  ordinary 
prudence  would  not  encounter  it.  ''= 

Kentucky. 
It  is  stated  by  the  Kentucky  court  that  where  the 
servant  has  brought  the  fact  of  the  unfitness  of  machinery 
to  the  master's  attention,  the  servant  is  absolved  from 
increased  risk  of  the  danger,  if  not  such  that  none  but  a 
reckless  person  would  continue  to  use  it.  It  would  seem 
that  notice  to  the  master  is  not  only  equivalent  but 
stronger  .than  a  promise  to  repair.  ^'^ 

North  Carolina. 
The  rule  in  this  state  is  that  though  an  employee  knows 
of  a  defect  in  a  machine  at  which  he  is  working,  he  does 
not  assume  the  risk  of  continuing  the  work,  unless  the 
machine  is  so  obviously  and  immediately  dangerous  that 
no  man  of  common  prudence  woiild  continue  in  the  work 
and  incur  the  risk.  ^'^ 

Nebraska. 
"If  the  servant,  in  obedience  to  the  requirements  of 
the  master,  makes  use  of  machinery  which,  though 
dangerous,  is  not  so  much  so  as  to  threaten  immediate  in- 
jury, or  where  it  is  reasonably  probable  it  may  be  safely 
used  by  extraordinary  caution  or  skill,  the  master  would 
be  hable  for  the  resulting  accident."^'* 

Pennsylvania. 
It  has  been  stated  that  where  the  servant,  in  obedience 
to  the  requirements  of  the  master,  incurs  the  risk  of  ma- 
chinery which,  though  dangerous,  is  not  so  much  so  as  to 

395.  Brinkmeier  v.  Pao.  R.  Co.,  R.  Co.,  137  N.  Car.  687,  53  S.  E. 
69  Kan.  738,  77  Pao.  586.  877. 

396.  Buey's  Admr.  v.  Chess  &  398.  S.  C.  &  P.  R.  R.  Co.  v. 
Wymond  Co.,  27  Ky.  L.  Rep.  198,  Finlayson,  16  Neb.  578,  20  N.  W. 
84S.W.  563.  860,    49   Am.  Rep.  724;   Sapp    v. 

397.  Hicks  V.  Naomi  Falls  Mfg.  Christie  Bros.,  79  Neb.  701,  705, 
Co.,  138  N.  Car.  319,  50  N.  E.  703;  113  N.  W.  189,  115  N.  W.  319. 
Stewart  v.  Raleigh  &  A.  Air  Liae 
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threaten  immediate  injury,  or  where  it  is  reasonably  prob- 
able that  it  may  be  safely  used  by  extraordinary  care  and 
skill,  then  he  may  rely  upon  the  judgment  of  his  su- 
periors. '"^ 

Such  a  doctrine  would  disregard  the  fundamental  rule 
upon  which  the  doctrine  of  assumed  risk  is  founded. 
Those  are  the  very  risks  that  are  assumed.  The  whole 
theory  of  obvious  and  known  risks  is  that  there  are 
defects  which  should  be  or  are  known  to  the  servant 
suggestive  of  danger,  and  the  servant  is  charged  with 
assuming  such  risk,  by  reason  of  his  knowledge,  either 
actual  or  constructive,  for  the  reason  and  upon  the 
ground  that  he  voluntarily  chooses  to  incur  them,  and 
the  act  is  voluntary,  whether  done  in  obedience  to  the 
commands  or  requirements  of  the  master,  or  in  the 
absence  thereof.  Such  command  may  reUeve  him  as 
before  stated,  from  the  charge  of  contributory  negligence, 
but  cannot  in  reason  relieve  him  from  the  charge  of 
assumption  of  the  risk.  It  is  to  be  noted  that  in  the 
particular  case  first  cited,  the  doctrine  there  announced 
was  subsequently  materially  quahfled.  ^'"' 

399.  Patterson  v.  Pittsburg,  etc.  liable  for  the  resulting  damage. 
R.  Co.,  76  Pa.  St.  389,  18  Am.  In  such  a  case  the  law  adjudges 
Rep.  412.  the   servant  guilty  of  concurrent 

400.  Pittsburg  R.  Co.  v.  Sent-  negligence,  and  ■wUl  refuse  him 
meyer,  92  Pa.  St.  276,  37  Am.  Rep.  that  aid  to  which  he  otherwise 
684.  Where  it  was  contended  that  would  be  entitled.  "But  where 
the  curve,  upon  a  branch  at  or  near  the  servant,  in  obedience  to  the 
its  intersection  with  the  main  requirement  of  the  master,  incurs 
track,  was  so  short  as  to  be  danger-  the  risk  of  machinery  which,  though 
ous,  and  a  conductor  with  full  dangerous,  is  not  so  much  so  as 
knowledge  of  its  condition,  was  to  threaten  immediate  injury,  lor 
injured  by  means  thereof,  it  was  where  it  isi  reasonably  probable 
held  that  it  could  not  be  said  as  may  be  safely  used  by  extraordi- 
matter  of  law  that  he  assumed  the  nary  caution  and  sMU,  the  rule  is 
risk.  The  rule  was  stated  to  be :  different.  In  such  a  case  the  master 
If  the  instrumentality  by  which  is  liable  for  a  resulting  accident." 
the  servant  is  required  to  perform  The  conclusion  was  drawn  that  a 
the  service  is  so  obviously  and  man  of  common  prudence  might 
immediately  dangerous  that  a  man  conclude  that  this  train,  as  others 
of  common  prudence  would  refuse  had  before,  might  pass  over  the 
to  use  it,  the  master  cannot  be  held  curve   in    safety.     The   conductor 
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Texas. 

It  was  recently  held  by  the  Texas  court,  apparently 
independent  of  the  late  statute  in  that  state,  that  a 
master  could  not  plead  assumed  risk,  where  the  groimd 
of  the  plea  was  the  servant's  knowledge  or  means  of 
knowledge  of  the  defect  complained  of,  where  the  master 
has  knowledge  of  the  defect,  or  the  superior  of  the  em- 
ployee, who  is  intrusted  with  the  duty  of  repairing  the 
defects,  knows  thereof,  and  the  servant  is  not  under  any 
duty  to  report  the  defect.*"^ 

This  holding,  however,  was  limited  to  an  employee 
of  a  railroad  company  and  it  seems  does  not  apply  to 
other  employees. 

In  an  earUer  case,  the  supreme  court  state:  "We  under- 
stand the  law  to  be  that  when  the  servant  enters  the 
employment  of  the  master,  he  has  a  right  to  rely  upon  the 
assumption  that  the  machinery,  tools  and  appliances 
with  which  he  is  called  upon  to  work,  are  reasonably  safe, 
and  that  the  business  is  conducted  in  a  reasonably  safe 
manner.  He  is  not  required  to  use  ordinary  care  to  see 
whether  this  has  been  done  or  not.  He  does  not  assume 
the  risk  arising  from  the  failure  of  the  master  to  do  his 
duty,  unless  he  knows  of  the  failure  and  the  attendant 
risks,  or  in  the  ordinary  discharge  of  his  own  duty  must 
necessarily    have    acquired    the    knowledge.""^ 

The  court  construed  the  general  rule  as  to  assumption 
of  risk  to  mean  that  the  employee  assumes  the  risk  of  the 
service  only  where  he  is  upon  an  equal  footing  with  the 
master,  which  the  court  understands  to  mean  that  unless 
he  has  knowledge  of  the  danger,  or  unless  it  is  as  obvious 

might  properly  rest  upon  the  judg-  voluntarily  subjects  himself,  though 

ment  of  his  superiors.    Patterson  v.  he  does  so  without  carelessness  or 

Pittsburg,  etc.    R.  Co.,  76  Pa.  St.  breach  of  duty. 

389,  18  Am.  Rep.  412.  However,  in  401.     International  &  G.  N.  R. 

Pittsburg  R.  Co.  v.  Sentmeyer,  92  Co.  v.  Clark,  125  S.  W.  (Tex.  Civ. 

Pa.  St.  276,  37  Am.  Rep.  684,  the  App.)  959. 

rule  is  qualified  to  the  extent  that  402.     Missouri,  K.  &  T.  R.  Co.  v. 

the  master  is  not  responsible  for  Hannig,  91  Tex.  347,  43  S.  W.  508. 

those  dangers  to  which  the  servant 
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to  him  as  it  would  be  to  the  master  or  vice-master,  he 
woiild  be  entitled  to  recover. "' 

It  was  said  that  if  a  railroad  company  neglect  to  cut 
down  standing  trees  that  may,  on  accoimt  of  their  nearness 
to  the  road  bed,  be  in  danger,  when  falling,  of  obstructing 
the  road,  whereby  injury  results  to  an  employee  of  the 
company,  it  becomes  liable  in  damages  on  accoimt  of 
its  negligence,  and  this  though  the  trees  are  standing  on 
the  land  of  another.  While  the  injury  results  to  the 
servant  on  account  of  defective  construction,  the  law 
does  not  consider  that  the  servant,  in  entering  the  service, 
assumed  the  risks  incident  to  the  defective  construction; 
on  the  contrary  the  company  are  required  to  furnish 
a  road  bed  properly  constructed  and  properly  equipped 
with  sound  machinery  and  apparatus,  and  the  right  of 
way  so  cleared  as  to  reasonably  prevent  danger  from  f alUng 
timber.^"* 

Utah. 
The  Utah  court  declares  a  rule  practically  the  same 
as  the  Missouri  rule,  as  follows:  "Where  an  employee  has 
knowledge  of  defects  in  machinery  used  in  his  employment 
and  the  defects  are  not  so  dangerous  as  to  threaten  imme- 
diate injury,  or  the  danger  is  not  such  as  to  be  reasonably 
apprehended  by  men,  his  continuance  in  the  service  will 
not  defeat  a  recovery  for  injuries  resulting  from  such 
defects ;  but  if  the  defects  are  so  obviously  and  immediately 
dangerous  that  a  person  of  ordinary  prudence  and  caution 
would  refuse  to  use  the  machinery,  then,  if  the  servant 
continues  its  use,  he  assumes  the  risk."*"* 

Virginia. 

It  was  stated  by  the  Virginia  court  that  any  failure 
upon  the  part  of  the  master  to  observe,  for  the  protection 
of  his  servant,  that  reasonable  degree  of  care  which  the 

403.  Ft.  Worth  &  D.  C.  R.  Co.  405.  Manguin  v.  Buillion  Beck  & 
V.  Wrenn,  20  Tex.  Civ.  App.  628,  Champeon  Min.  Co.,  15  Utah,  534, 
50  S.  W.  210.  50  Pac.  834.    See  however,  Fritz 

404.  Texas  &  St.  L.  R.  Co.  v.  v.  Salt  Lake  &  O.  G.  &  E.  L.  Co., 
VaUie,  60  Tex.  481.  18  Utah,  493,  56  Pac.  90. 

2  M.   &   S.— 10 
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circumstances  of  the  particular  case  justly  demand 
is  actionable  negligence,  and  is  not  witliin  the  influence 
of  the  doctrine  of  assumed  risk/"^ 

The  latter  statement  needs  qualification.  If  a  risk  is 
obvious  or  known,  though  it  could  have  been  obviated 
reasonably  by  the  master,  the  servant  assumes  the  risk. 
The  statement  of  the  court  evidently  was  taken  from  a 
statement  in  a  work  on  master  and  servant,  and  in  turn 
that  was  taken  from  a  mere  general  statement  made  by  a 
coiu't,  not  intended  of  general  application.  However, 
the  Virginia  courts  seem  to  have  adopted,  in  effect,  the 
Missouri  rule.'*"' 

Washington. 

In  Washington,  the  rule  is  that  if  the  defects  known  to 

the  servant  are  not  so  serious  but  that  the  appliances  may 

be  safely  used  with  care  and  prudence,  the  master  is  Uable 

when  the  injured  servant  uses  the  appliances  with  care.  *°^ 

Federal  courts. 
It  appears  that  originally  some  of  the  Federal  courts 
declared  a  rule,  practically  the  same  as  that  declared 
by  the  Missouri  court.  Thus  where  the  question  was 
whether  the  employee  had  knowledge  that  the  cars  were 
out  of  repair,  and  of  defects  in  the  road  bed,  and  of  the 
incompetency  of  the  foreman,  it  was  held  that  such 
knowledge  was  not  necessarily  conclusive  that  an  employee 
claiming  to  be  injured  by  such  defects  and  such  incompe- 
tency assumed  the  risk  therefrom.  It  was  said:  "Even 
if  he  had  the  supposed  knowledge,  it  was  a  question  for 
the  jury  whether  or  not,  under  the  circumstances,  he  ought 
to  have  attempted  to  make  the  coupUng,  and  in  so  doing 
was  himself  negligent,   or  to  be  considered  as  having 

406.  Black's  Admr.  v.  Virginia  408.  Pearson  v.  Federal  M.  &  8. 
Portland  Cement  Co.,  104  Va.  450,  Co.,  42  Wash.  90,  84  Pac.  632 
51  S.  E.  831.  [approved  in  Meshishnek  v.  Seattle 

407.  See  Virginia  Portland  Ce-  Sand  &  Gravel  Co.,  51  Wash.  382, 
meat  Co.  v.  Luck's  Adm'r,  103  Va.  99  Pac.  9]. 

497, 49  S.  E.  577. 
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voluntarily  assumed  the  risk  of  Ms  act.  The  question 
was  one  essentially  of  contributory  negligence."  ^"^ 

It  was  held  by  another  court  that  the  mere  fact  that  an 
engineer  knew  that  two  engines  used  as  helpers  were  not 
equipped  at  the  rear  with  a  head  light,  was  not  an  assump- 
tion of  the  risk;  the  test  being  whether  such  defect  ren- 
dered the  peril  of  continuing  in  the  service  so  imminent 
that  he  ought  to  have  quit."" 

However,  such  is  not  the  rule  in  the  Federal  courts. 

It  was  recently  stated  by  a  federal  court  that  the  rule 
that  a  servant  assumes  all  ordinary  risks,  presupposes 
that  the  master  wUl  perform  his  duties  for  the  servant's 
protection,  but  dangers  arising  out  of  the  master's  negli- 
gence are  extraordinary  risks,  and  are  assumed  by  the 
servant,  if  the  master's  negligence  is  actually  known  to 
him."i 

§  388.  Presumption  as  to  knowledge. 

It  was  stated  that  while  a  servant  is  presumed  to  know 
the  ordinary  risks  of  the  employment,  he  is  not  presumed 
to  know  the  risk  caused  by  the  master's  negligence  after 
he  enters  the  service.  *^^ 

While  this  may  be  true  in  some  cases,  it  is  not  true  as 
a  general  proposition.  Its  application  depends  upon  the 
circumstances  of  each  particular  case  and  can  have  no 
application  to  known  risks.  An  employee  certainly 
is  presumed  to  know  that  which  is  plainly  apparent  to 
his  senses,  that  which  he  occasions.  The  most  that  can 
be  said  in  support  of  the  rule  thus  declared  is  that  he  is 
not  presumed  to  know  that  which  is  not  obvious  or  which 
he  has  not  had  an  opportunity  to  observe,  or  that  as  to 
which  the  circumstances  fail  to  charge  him  with  knowl- 
edge. Thus,  an  employee  having  supervision  over  the 
tools  and  apphances  used  in  the  work  in  which  he  is 

409.  Louisville  &  N.  R.  Co.  v.  Co.  v.  Donovan,  160  Fed.  826,  87 
KeUy,  63  Fed.  407,  11  C.  C.  A.  260.  C.  C.  A.  600. 

410.  Souttem  Pacific  Co.  v.  412.  Choctaw,  0.  &  G.  R.  Co.  v. 
Yeargin,  109  Fed.  436,  48  C.  C.  A.  Jones,  77  Ark.  367,  92  S.  W.  244, 
497.  4  L.  R.  A.  837,  n.  s. 

411.  CMcago,  Mil.  &  St.  P.  R. 
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engaged,  is  diargeable  with  knowledge  of  defects  therein, 
and  assumes  the  risk  thereof.*'' 

And  where  the  only  danger  to  the  employee  was 
created  by  himself,  and  it  was  obvious  and  he  had  the 
means  within  his  control  to  obviate  it,  it  is  evident  he  has 
no  cause  for  complaint  in  case  of  injury.*'* 

§  389.  Application  of  rule  to  appliances. 

The  cases  in  which  the  question  was  involved  of  assump- 
tion of  risk  from  a  known  defect  or  danger,  are  numerous. 
The  doctrine  would  seem  to  be  so  well  settled  that  there 
is  but  Uttle  left  for  dispute.  There  may  arise  questions 
as  to  the  fact  of  knowledge,  but  ordinarily  they  are 
determined  under  rules  applicable  to  obvious  risks. 
Knowledge  of  a  defect,  however,  is  not  in  all  cases  synony- 
mous with  knowledge  of  the  danger.  That  question  is 
considered  in  subsequent  pages  under  the  head  of  apprecia- 
tion of  danger. 

Machines  and  machinery. 

The  question  of  assumption  of  known  risks  arises  very 
frequently  in  cases  where  an  employee  receives  injury 
either  while  engaged  in  the  use  of  a  machine  or  in  connec- 
tion therewith,  or  where  located  so  as  to  be  a  source  of 
danger  to  him  while  in  the  performance  of  his  duties. 
There  being  no  pecuhar  dangers  or  conditions  of  excuse, 
it  is  a  matter  of  course  that  the  risk  is  assumed.  Thus  an 
employee  operating  a  machine  who  personally  knows  that 
when  another  machine  near  by  is  in  operation,  it  has  the 
effect  frequently  to  jar  his  machine  from  a  position  of  rest 
into  gear,  assumed  the  risk.*" 

So  also  an  operator  of  a  machine  in  a  woolen  mill, 
the  machine  known  by  him  to  be  defective  and  dangerous 
by  reason  of  a  defect,  injured  by  placing  his  hand  in  the 
machine  while  in  motion.*" 

413.  Nortonville  Coal  Co.  v.  415.  Bartley  v.  Howell,  82 
Brooks,  30  Ky.  L.  R.  671,  99  S.  W.      Minn.  382,  86  N.  W.  167. 

357.  416.     Gaffney  v.  J.   O.   Inman 

414.  WisanawsM  v.  Carbon  Mfg.  Co.,  18  R.  I.  781,  31  At.  6. 
Steel  Co.,  216  Pa.  486,  65  At.  935. 
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So  also  a  section  foreman  knowing  of  defects  in  the 
hand  car  used  by  him.*^' 

So  also  an  engineer  knowing  of  the  defect  in  a  fly  wheel 
attached  to  the  engine  operated  by  him,  who  continued 
the  employment  for  fourteen  months  after  calUng  the 
master's  attention  to  it.  *^* 

So  also  an  employee  realizing  that  the  machine  is  so 
dangerous  as  impels  him  to  seek  his  employer  to  have  the 
cause  of  danger  removed.  ^^' 

And  also  where  an  employee  engaged  in  operating  a 
machine  was  injured,  as  alleged,  by  reason  of  a  guard 
placed  upon  the  machine  which  increased  the  hazard,  and 
it  appeared  he  had  operated  the  machine  for  nearly  three 
years  without  accident  or  injury.  ^^^ 

And  also  where  a  machine  used  in  planing  hoops  had 
frequently  become  out  of  repair  by  a  roller  dropping  out, 
after  being  fixed  by  the  millwright,  while  the  employee 
was  operating  it.  He  knew  from  the  method  used  to 
keep  the  roller  in  place  it  was  a  matter  of  time  when  it 
would  drop  out  again.''" 

And  also  where  the  negligence  alleged  was  the  dullness 
of  finger  guards  which  would  not  prevent  lumber  being 
thrown  back  when  the  saws  became  pinched  or  heated, 
the  evidence  showing  the  plaintiff  had  worked  at  the  ma- 
chine for  eight  years  and  was  familiar  with  the  operation 
and  condition  of  the  fingers,  and  at  the  time  of  the  accident 
he  had  his  hand  on  a  plank  and  was  attempting  to  pull  it 
through  the  edger,  that  this  was  a  dangerous  act,  and  not 
a  part  of  his  duty,  and  having  a  tendency  to  cause  the 
plank  to  pinch  the  saw,  and  be  driven  forcibly  back,  and 
he  was  injured  by  the  plank  being  thus  forced  back.^" 

417.  Atlantic  Coast  Line  R.  Plant  Co.,  165  Mass.  368,  43  N.  B. 
Co.  V.  Ryland,  50  Fla.   190,   40      205. 

So.  24.  421.     Fischer    v.     Goldie,     132 

418.  Detroit  Crude  Oil  Co.  v.      Mich.  574,  94  N.  W.  5. 

Grable,  94  Fed.  73.  422.    Egnor  v.   N.    C.    Foster, 

419.  Dobbins  v.  Lang,  181  Lbr.  Co.,  115  Wis.  530,  92  N.  W. 
Mass.  397,  63  N.  E .  9 11 .  242. 

420.  Quigley    v.    Thomas    G. 
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And  also  the  operator  of  an  ironing  mangle  in  a  laun- 
dry, knowing  all  that  could  be  told  her  about  the  use  of  the 
machine,  and  the  danger  of  her  hand  being  caught  between 
the  rollers."' 

Other  illustrations  are  given  in  the  note  below.  *^* 


423.  Jensen  v.  Regan,  92  Minn. 
323,  99  N.  W.  1121;  WaUace  v. 
Haines,  77  N.  J.  L.  184,  71  At.  44; 
Morancy  v.  Nennessey,  24  R.  I. 
205,  62  At.  1021. 

424.  An  employee  familiar  vnth 
the  machine  he  was  operating, 
knowing  that  the  clutch  for  stop- 
ping the  machine  would  not  work 
when  the  machine  was  loaded. 
Desrosiers  v.  Bourn,  26  R.  I.  6,  57 
At.  935.  A  boy  fifteen  years  of  age 
working  for  three  years  with  a 
machine  with  revolving  roUers 
placed  within  three  quarters  of  an 
inch  of  each  other.  McCarthy  v. 
Muldrew,  107  la.  76,  77  N.  W.  527. 
An  experienced  employee,  in  obedi- 
ence to  a  direction  to  remove  some 
saw  dust  under  a  revolving  saw, 
knowing  the  position  of  the  saw 
and  the  conditions  surrounding  it. 
Hubler  v.  Johnson  McLain  Co., 
74  Neb.  840,  105  N.  W.  247.  An 
experienced  employee  knowing  the 
lack  of  guards  upon  a  swinging  saw. 
Young  V.  Randall,  104  Me.  135, 
71  At.  747.  An  experienced  em- 
ployee familiar  with  the  use  of 
wood  working  machinery  whose 
duties  were  the  operating  of  a 
picture  frame  shaper,  which  was 
near  a  band  saw,  where  directed  to 
take  certain  wood  patterns  to  the 
band  saw  operator,  and  whUe  lay- 
ing the  patterns  on  the  table,  his 
arm  came  in  contact  with  the  saw. 
Arkland  v.  Taber  Prang  Art  Co., 
184  Mass.  243,  68  N.  E.  219. 
An  employee  knowing  the  condi- 


tion of  an  appliance  he  was  oper- 
ating and  the  dangers  incident 
thereto,  whose  clothing  was  caught 
by  a  sprocket  wheel  resulting  in 
injury  to  him.  Nelson  v.  Kelso, 
91  Minn.  77,  97  N.  W.  459.  But 
it  was  held  a  question  for  the  jury 
whether  an  employee  assumed  the 
risk  of  injury  from  unguarded  cog 
wheels  where  he  knew  the  exposed 
dangerous  condition  of  such  wheels, 
but  did  not  know  of  defects  in  the 
machinery  which  caused  the  cog 
wheels  to  improperly  start,  auto- 
matically. The  injury  was  occa- 
sioned by  the  employee  involun- 
tarily thrusting  his  hand  into  the 
cogs  upon  being  startled  by  the 
unexpected  starting  of  the  machine. 
Wilhams  v.  Ballard  Lumber  Co.,  41 
Wash.  338,  82  Pac.  323.  So  it 
was  held  that  the  evidence  was  suf- 
ficient to  sustain  the  verdict,  to  the 
effect  that  practically  an  inexperi- 
enced person  who  could  not  speak 
English,  who  was  set  to  work  upon 
a  worn  and  defective  machine,  with 
boxes  somewhat  loosened,  the  cylin- 
der of  which  would  move  up  and 
down  and  jerked,  and  the  machine 
would  at  times  become  locked,  did 
not  assume  the  risk  of  injury  there- 
from. That  the  defect  was  not 
open  and  obvious  to  him.  Gelo  v. 
Pfister  &  Vogel  L.  Co.,  132  Wis. 
575,  113  N.  W.  69.  And  it  was  held 
also  that  an  employee,  experienced 
in  the  working  of  iron  and  the 
ordinary  use  of  steel,  did  not  assume 
the   unknown   risk   of   a   piece   of 
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Cars  and  locomotives. 

A  brakeman,  having  knowledge  that  his  train  is  not 
equipped  with  air  brakes,  assumes  the  risk.*" 

Likewise,  an  employee  managing  a  car,  knowing  the 
character  of  the  brake  upon  it,  the  danger  from  its  use  be- 
ing obvious,  cannot  be  heard  to  complain  that  a  safer 
kind  should  have  been  put  in  use.*^^ 

So  a  motorman,  knowing  that  the  brake  on  his  car  is 
defective,*^'  or  an  employee  coupling  an  empire  car, 
knowing  the  manner  of  its  construction,*^*  assumes  the 
risk,  as  does  an  experienced  brakeman  attempting  to 
couple  cars  with  different  style  of  draw  heads,  one  of 
which  is  imperfect  so  that  it  required  the  coupling  to  be 
raised  with  the  hand,  which  renders  the  act  more  than 
ordinarily  dangerous,  where  he  discovers  the  character 
of  the  appliance  before  making  the  attempt.  ^^^ 

And  a  car  coupler  undertaking  to  couple  a  car  with 
full  knowledge  that  there  is  extra  danger  arising  from  the 
negUgence  of  some  one,  caimot  avoid  the  consequences  of 
his  own  fault  by  showing  that  a  particular  link  or  coupler 
regularly  used  on  the  train  and  by  him  for  months  was  a 
less  safe  instrument  for  the  purpose  than  other  kinds.*'" 

Other  illustrations  are  set  forth  in  the  note  below.  *'^ 

a  pin  of  a  tube  expander  flying  off  429.     Secord  v.  C.  &  M.  L.  S.  R. 

while  used  by  him.     The  defect  was  Co.,  107  Mich.  540,  65  N.  W.  550. 

in  the  pin  not  being  properly  an-  430.    Western  Atlantic  R.  Co.  v. 

nealed.     It  was  hard,  when  usually  Bishop,  50  Ga.  465. 

they  were  soft.     Anderson  v.  Mar-  431.     The  foreman  of  a  switoh- 

rinau,  202  Mass.  193,  88  N.  E.  782.  ing   crew,   employed  >as   such  for 

425.  Texas  S.  V.  &  N.  W.  R.  for  years,  coupling  flat  cars  with 
Co.  V.  Peden,  32  Tex.  Civ.  aprons  on  the  sides  and  ends.  Hen- 
App.  315,  74  S.  W.  932.  ry  v.  Bond,  34  Fed.  101.   A  brake- 

426.  Wrinkler  v.  St.  Louis  Has-  man  attempting  to  couple  cars, 
ket  Box  Co.,  137  Mo.  394,  38  S.  W.  knowing  that  the  draw  head  had 
921.  sagged.    Texas  &  Pacific  R.  Co.  v. 

427.  Windover  v.  Troy  City  Rhodes,  71  Fed.  145.  An  employee 
R.  Co.,  4  App.  Div.  202,  38  N.  Y.  assisting  in  piling  lumber  in  a  car 
Supp.  591.  which  was  slippery  from  frost  and 

428.  Umback  v.  Lake  Shore  &:  ice,  where  the  lumber  was  likely  to 
M.  S.  R.  Co.,  83  Ind.  191 ;  Toledo,  fall  from  a  sudden  movement  of  the 
W.  &  W.  R.  Co.  V.  Ashbury,  84  111.  car.  Hoth  v.  Peters,  55  Wis.  405, 
429.  13  N.  W.  219.  A  conductor  knowing 
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But  it  could  not  be  said,  as  matter  of  law,  that  an 
employee  loading  cars  at  a  quarry,  assumed  tlie  risk  of  the 
side  boards  of  a  car,  which  were  raised  and  propped  to  per- 
mit throwing  the  rock  under  them  upon  the  floor  of  the  car, 
instead  of  over  the  side  board,  falUng  from  the  insufficient 
manner  in  which  they  were  held.  He  knew  that  several 
methods  employed  to  keep  the  board  from  falhng  had 
proven  insufficient,  but  did  not  know  but  what  the  one 
employed  on  the  particular  occasion  would  prove  suffi- 
cient.*'^ 

So  a  brakeman  going  upon  a  car  to  set  a  brake,  knowing 
that  the  car  has  not  been  inspected,  does  not,  for  that 
reason,  assume  the  risk  of  the  brake  being  defective. *'' 

And  it  was  held  a  question  for  the  jiuy  whether  a 
brakeman  assumed  the  risk  of  coupling  cars  of  uneven 
height  with  a  straight  Hnk,  where  crooked  ones  were  not 


that  the  step  on  an  engine  was 
slightly  defective.  Jackson  v.  Kan- 
sas City,  L.  &  S.  K.  R.  Co.,  31 
Kan.  761,  3  Pac.  501.  A  fireman 
having  knowledge  of  a  defective 
step  near  the  headlight,  it  being 
unnecessary  for  him  to  use  it  at 
the  time  of  the  injury.  The  fact  of 
reporting  the  defect  to  the  boiler 
repairer  who  attempted  to  fix  it, 
the  rules  requiring  him  to  report 
to  the  foreman  of  the  round  house, 
insufficient  to  relieve  him.  Kerri- 
gan V.  Chicago,  M.  &  St.  P.  R.  Co., 
104  Wis.  166,  80  N.  W.  686.  A 
switchman  provided  with  a  road 
engine  carrying  a  pilot  instead  of  a 
step  and  rail,  whose  work  is  ren- 
dered more  hazardous  than  if  so 
provided  or  if  a  yard  engine  had 
been  provided.  Young  v.  Boston  & 
Maine  R.  Co.,  69  N.  Hamp.  356, 
41  At.  268;  Wilson  v.  New  York  C. 
&  H.  R.  Co.,  222  Pa.  St.  341,  71 
At.  183.  A  brakeman,  of  a  hook  on 
the  rear  of  a  locomotive  tender  used 


to  hold  the  hose  of  the  air  brakes. 
Crawford  v.  Detroit,  G.  R.  &  W. 
R.  Co.,  127  Mich.  312,  66  N.  W. 
817.  A  street  car  driver  knowing 
of  defects  in  the  platform  of  the 
car  upon  which  he  stood.  Rogers 
V.  Galveston  C.  R.  Co.,  76  Tex.  502, 
13  S.  W.  540.  A  motorman  upon  an 
electric  car  was  chargeable  with 
knowledge  that  the  trolley  pole, 
when  being  removed  from  its 
socket,  was  likely  to  come  in  con- 
tact with  a  high  tension  wire 
above,  and  also  chargeable  with 
knowledge  of  the  danger  that 
necessarily  would  be  the  result  of 
such  contact,  and  hence  he  assumed 
the  risk.  Harrison  v.  Detroit  Ypsi- 
lanti  Ann  Arbor  &  Jackson  R.  Co., 
137  Mich.  78. 

432.  Kjosnes  v.  Gray,  102  Minn. 
410,  113  N.  W.  1009. 

433.  Union  Stock  Yards  Co.  v. 
Good\Tin,  57  Neb.  138,  77  N.  W. 
357. 
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fumislied,  after  being  induced  by  the  conductor,  who  was 
not  his  fellow-servant,  to  do  the  act.^'* 

Hand  cars. 

Section  men  operating  or  riding  upon  a  hand  car, 
knowing  of  defects  in  the  brake,  assume  the  risk.*'^ 

So  does  an  employee,  working  with  a  hand  car  knowing 
that  one  of  the  handles  was  broken  and  that  one  of  his 
fellows  had  substituted  a  bar  of  iron;*'^  an  employee  on 
hand  car  having  knowledge  of  the  defective  condition  of 
the  lever ;^"  employees  on  hand  car  knowing  its  condition 
which  was  old  and  worn,  the  side  being  bevelled  so  that  an 
iron  rail  fell  injuring  him;^^^  section  man  knowing  the 
uneven  condition  of  the  platform  on  a  hand  car  slanting 
forward,  fish  plates  falling  off,  deraihng  the  car;^''  section 
man  knowing  that  the  hand  car  was  overcrowded,  mount- 
ing it  at  the  direction  of  the  section  boss.^^" 

Elevators. 

An  employee,  knowing  there  was  no  roof  or  cover  over 
an  elevator,  assumed  the  risk.  It  was  immaterial  that  a 
statute  may  have  required  the  employer  to  have  covered 
the  same,  or  that  he  may  have  been  so  required  by  a 
building  inspector.  ^^^ 

So  an  employee,  famiUar  with  the  construction  of  an 
elevator  used  in  defendant's  business  only  for  trans- 
porting material,  who  rides  thereon  under  an  implied 
license,  for  his  own  pleasure  and  convenience,  assumes 
the  risk.  ^^2 

434.  Boatwright  v.  North  East-  438.  Johnson  v.  Western  & 
em  R.  Co.,  25  S.  Car.  128.  A.  R.  Co.,  55  Ga.  132. 

435.  NashviUe,  C.  &  St.  L.  R.  439.  St.  L.,  A.  &  A.  T.  R. 
Co.  V.  Gann,  101  Tenn.  380,  47  Co.  v.  Mara,  16  S.  W.  (Ark.)  196. 
S.  W.  493.  440.    Bradshaw,  Admx.  V.  Louis- 

436.  Powers  Admx.  v.  N.  Y.,  viUe  &  N.  R.  Co.,  14  Ky.  L.  Rep. 
L.  E.  &  W.  R.  Co.,  98  N.  Y.  274.  688,  21  S.  W.  346. 

437.  Norton  v.  Louisville  &  441.  Shields  v.  Robins,  3  App. 
N.  R.  Co.,  16  Ky.  L.  R.  846,  30  Div.  (N.  Y.)  582,  38  N.  Y.  Supp. 
S.  W.  599;  McGhee  v.  BeU,  19  Ky.  214. 

267,  39  S.  W.  826.  442.     O'Brien  v.  Western  Steel 

Co.,  100  Mo.  182,  13  S.  W.  402. 
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But  where  the  employer  reversed  a  defective  and 
worn  elevator  cable,  and  informed  his  employees  it  was 
fit  to  use,  but  not  to  use  it  for  the  top  floor  unless  obliged 
to  do  so,  and  subsequently,  while  conveying  freight  to 
an  upper  story,  the  elevator  fell,  injiiring  the  employee, 
it  was  a  question  for  the  jiuy  whether  or  not  he  assumed 
the  risk  of  the  defective  cable.  ^^' 

So,  although  the  employee  knew  that  one  of  the  two 
cables  supporting  an  elevator  had  broken  and  was  re- 
moved, but  did  not  know  that  the  remaining  cable  was 
insufficient  to  support  it,  nor  that  it  was  fractured  and 
was  weak  owing  to  a  tendency  of  rust  to  attack  the  inner 
and  concealed  wires,  the  defects  were  not  so  obvious 
that  he  assumed  the  risk.^^* 

Other  appliances. 
An  employee  has  been  held  to  have  assumed  the  risk 
because  of  his  knowledge,  in  the  following  cases:  em- 
ployee who  operated  an  air  hoist  in  a  foundry,  chargeable 
with  knowledge  that  any  force  raising  the  hoist  would 
detach  it  and  cause  it  to  fall;**^  employee  operating  a 
planer  in  a  mill,  having  knowledge  of  the  worn  and  de- 
fective condition  of  a  belt  which  broke  ;*^^  employee  having 
knowledge  that  a  belt  was  joined  with  rivets  instead  of 
lacing,  although  expressing  a  preference  for  the  latter 
mode;*^'  employee  of  mature  years  who  has  operated  a 
machine  driven  by  a  belt  for  a  long  time,  which  she 
removed  and  put  on  as  occasion  reqviired,  thus  knowing 
the  danger  incident  to  such  acts,  and  the  mere  fact  that  a 
change  of  the  manner  of  removing  such  belt  to  the  left 
instead  of  the  right,  made  necessary  by  the  placing  of  a 
tank  near  it,  did  not  have  the  effect  to  relieve  him;^^* 

443.  Stomne  v.  Hanford  Pro-  446.     Gainer    v.    Southern    R. 
duce  Co.,  108  la.  137,  78  N.  W.  841.  Co.,  152  Ala.  186,  44  So.  652. 

444.  Wilson  v.  Escanaba  Wood-  447.     Eligh  v.  Goldie,  143  Mich, 
en  Ware  Co.,  152  Mich.  540,  116  596,  107  N.  W.  316. 

N.  W.  198.  448.    Price    v.    United    States 

445.  Bauer  v.  American  Car  &      Baking   Co.,    130   Mich.    500,    90 
Foundry  Co.,  132  Mich.  537,  94      N.  W.  286. 

N.  W.  9. 
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employee  packing  bottles  of  ale,  injured  by  a  bottle 
bursting  from  being  too  Lively,  it  appearing  that  other 
bottles  to  his  knowledge  had  broken  in  the  same  way  and 
under  the  same  conditions;"'  employee  having  knowledge 
on  two  successive  days  four  stones  fell  from  a  defective 
dog  connected  with  a  derrick,  injured  the  third  day  by  a 
stone  falling,  he  having  called  the  attention  of  the  fore- 
man to  the  defect  who  stated  no  change  would  be  made;*^" 
engineer,  knowing  that  chemical  fuses  are  packed  loosely 
in  a  box  in  his  cab,  and  also  that  the  motion  of  the  engine 
would  cause  the  fuses  to  slide  from  one  end  of  the  box  to 
the  other;*"  employee,  knowing  the  condition  of  a  de- 
fective ladder  ;*^^  brakeman,  knowing  that  a  lantern 
bracket  has  been  fastened  in  such  a  position  on  a  car  as 
to  be  dangerous  from  liability  to  be  thrown  from  the  car 
by  the  sudden  starting  of  the  car;*^^  experienced  black- 
smith injured  by  a  piece  breaking  from  a  chisel  used  to  cut 
iron  bars,  while  using  a  spike  maul  to  strike  the  chisel, 
where  it  was  claimed  that  the  maul  was  an  improper 
instrument  for  the  purpose;*^*  experienced  employee  hav- 
ing knowledge  that  a  rope  running  over  a  pulley  was 
liable  to  run  off,  where  from  any  cause  out  of  line,  and  also 
knowing  or  being  charged  with  knowledge  that  blocks 
at  the  side  for  preventing  the  rope  from  slipping  off  had 
been  for  some  time  split  ;**^  brakeman  selecting  an  unfit 
and  obviously  dangerous  push  pole;"*  employee  in  a  mine 
knowing  that  a  rope  used  to  raise  and  lower  a  bucket 
was  defective;*"  employee  in  charge  of  a  steam  boiler, 

449.  Lehman     v.     Van     Nor-      M.  R.   Co.,  76  N.  J.  L.  337,  69 
strand,  165  Mass.  233,  42  N.  E.      At.  1082. 

1125.  454.     Houston    &    Texas    Cent. 

450.  Talbot  v.  Sims,  213  Pa.  St.      R.  Co.  v.  Conrad,  62  Tex.  627. 

1,  62  At.  107,  110  Am.  St.  Rep.  513.  455.  Bays  v.  Warren  Feather- 
See  also  Wolf  V.  Big  Creek  Stone  bone  Co.,  131  Mich.  205,  91  N.  W. 
Co.,  158  Ind.  317,  47  N.  E.  664.  164. 

451.  Crane  v.  Chicago,  R.  I.  &  456.    Maul  v.   Queen  Anne  R. 
P.  R.  Co.,  124  la.  81,  99  N.  W.  169.  Co.,  1  Penn.  561  (Del.),  42  At.  990. 

452.  Marsh  v.  Chickering,  101  457.    Patnode    v.     Harter,     20 
N.  Y.  396,  5  N.  E.  56.  Nev.  303,  21  Pae.  679. 

453.  Grover  v.  New  York,  S.  & 
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injured  by  the  bursting  of  steam  pipe,  defective  at  one 
of  the  joints,  who  was  informed  by  a  workman  whom 
he  had  employed  to  take  the  pipe  and  clean  it,  of  the 
defect  therein,  and  whom  he  directed  to  replace  the  pipe 
as  he  had  found  it;*^^  fireman  knowing  the  danger  of 
letting  on  steam  when  there  is  water  in  the  pipes;''" 
employee  knowing  that  an  implement  or  tool  called  a 
winch,  used  in  unloading  vessels,  was  old  and  insufficient 
or  inappropriate  for  the  use  which  was  made  ofit;^'" 
employee  upon  a  dredge  knowing  the  danger  from  the 
maintenance  of  a  winch  head  on  a  shaft  ;^"  employee  know- 
ing that  a  certain  wooden  wheel  was  defective  and  out 
of  order.  "^ 

In  placing  a  belt  over  a  revolving  shaft,  it  was  held 
that  an  employee  in  a  steel  miU  assumed  the  risk  of  injury 
incident  to  standing  upon  an  angle  bar  and  supporting 
himself  thereon,  by  holding  to  the  shaft  about  four  feet 
above  the  angle  bar,  but  that  he  did  not  assume  the  risk  of 
injury  from  a  defect  in  the  belt  unless  he  knew  thereof. 
The  defect  in  the  belt  was  that  it  was  fastened  together 
by  staples  and  tacks  and  his  hand  was  caught  thereby.  ^^' 

Although  an  employee  knew  the  condition  of  an  appli- 
ance, a  hook,  and  only  knew  it  was  safe  for  the  use  to 
which  it  was  put  in  raising  and  lowering  ore  buckets,  and 
did  not  know  it  was  to  be  used  for  lowering  timber,  for 
which  use  it  was  not  suitable,  he  did  not  assume  the 
risk  of  injury  from  the  latter  use.  *'  * 

A  member  of*  a  crew,  engaged  in  building  a  bridge  injured 
by  the  breaking  of  a  rope,  which  was  insufficient,  did  not 
assume  the  risk,  where  he  had  no  knowledge  of  the  defect 

458.  Maekey  v.  Newberry  Fur.  462.  Pautz  v.  Plankinton  Pack- 
Co.,  119  Mich.  552,  78  N.  W.  783.  ing  Co.,  118  Wis.  47,  94  N.  W.  654. 

459.  Linch  v.   Sagamore  Mfg.  463.     Republic  Iron  &  Steel  Co 
Co.,  143  Mass.  206,  9  N.  E.  728.  v.  Lee,  227  111.  246,  81  N.  E.  411.     " 

460.  Pingree  v.  Leyland,  135  464.  Keast  v.  Santa  Ysabel 
Mass.  395.  G.  M.  Co.,  138  Cal.  256,  68  Pao. 

461.  Hermann    v.     Clark,    89  771. 
Minn.  132,  94  N.  W.  436. 
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in  the  rope  and  was  not  personally  engaged  in  tlie  use  of 
the  rope.  "^ 

It  was  held  that  an  employee  did  not,  as  matter  of  law, 
assume  the  risk  of  injury  from  the  use  of  a  defective  wheel 
barrow,  which  tipped  and  threw  him  from  a  platform,  to 
the  ground.  Although  he  testified  he  knew  it  was  shaky, 
but  did  not  know  one  leg  was  about  an  inch  shorter  than 
the  other,  or  that  some  bolts  were  loose.  ^^° 

§  390.  Application  of  rule  to  methods. 

Cars,  operation  of. 

An  employee  was  held  to  have  assumed  the  risk  of  the 
danger  from  the  use  by  a  raUroad  company  of  broad 
gauge  cars  upon  narrow  gauge  tracks,  where  he  knew 
that  such  method  was  in  use  by  the  company.*" 

If  the  customary  and  usual  way  of  doing  the  work  of 
uncoupling  cars  in  a  railroad  yard  was  negligent  and 
wrong,  although  permitted  by  the  company,  the  plain- 
tiff being  for  the  time  in  command  'of  the  train,  and  in 
part  responsible  for  the  custom,  he  cannot  be  heard  to 
complain.  This  was  said  where  a  conductor  was  injured 
while  in  the  act  of  coupling  cars  while  the  train  was  in 
motion.  *^^ 

Where  a  brakeman  was  told  to  uncouple  a  train  of 
moving  cars  from  the  engine  and  given  directions  as  to 
how  the  work  was  to  be  done  best  to  avoid  the  danger 
incident  to  the  act,  it  was  held  the  risk  was  assumed. 
It  was  said  that  an  employee  who  knows  precisely  what  is 
to  be  done  and  is  fully  instructed  how  to  do  it,  assumes 
the   risk   of   the   undertaking,    though   inexperienced.*^' 

A  switch  yard  conductor  assumed  the  risk  from  pushing 

465.  Thomas  v.  Ann  Arbor  R.  Co.,  136  Pa.  St.  618,  20  At.  517, 
Co.,  114  Mich.  69.  72  N.  W.  40.  20  Am.  St.  Rep.  944. 

466.  O'Toole  v.  New  England  468.  Ferguson  v.  Central  Iowa 
Gas  &  Coke  Co.,  201  Mass.  126,  R.  Co.,  58  la.  293,  12  N.  W.  293. 
87  N.  E.  608.  469.     Corrman  v.  Minneapolis  & 

467.  Titus  V.  Bradford  &  C.  R.  St.  L.  R.  Co.,  117  la.  720. 
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a  dining  ear  over  a  track  in  the  night  time  with  an  engine 
behind  it,   having  knowledge   of   the  increased  risk.'*'" 

Where  the  foreman  in  charge  of  a  steam  shovel,  having 
knowledge  that  cars  were  usually  moved  past  a  steam 
shovel  as  they  were  being  loaded  by  an  engine,  went 
between  two  cars  and  was  crushed  between  the  bumpers 
by  the  engine  striking  the  forward  car,  he  assumed  the 
risk.  The  conductor,  not  having  knowledge  of  the  fore- 
man's position,  was  under  no  duty  to  warn  him.  *" 

The  mere  fact  that  in  a  railroad  company's  yard,  where 
cars  are  loaded  and  trains  made  up,  cars  are  permitted 
to  move  along  the  tracks  unattended,  is  not  negligence  per 
se  as  to  the  servants  employed  in  such  yard.  This  upon 
the  ground  that  one  who  undertakes  an  employment 
with  knowledge  of  the  rules  and  methods  pm-sued  by  the 
master  in  the  business,  assumes  the  risks  incident  to  such 
methods.  If  it  was  the  habitual  custom  of  the  company 
to  permit  the  cars  to  run  upon  such  tracks  without  a 
brakeman,  and  such  custom  was  known  to  the  plaintiff 
before  the  accident,  then  the  danger  to  himself  arising  out 
of  such  custom  was  one  of  the  risks  of  his  employment, 
and  he  could  not  recover  of  the  company  for  an  injury 
to  himself  resulting  therefrom.*''^ 

A  person  engaged  in  making  up  trains  in  a  switch  yard, 
who  is  aware  that  cars  are  accustomed  to  be  switched 
onto  a  side  track,  on  which  the  train  is  being  made  up, 
from  both  ends,  it  was  said,  assumed  the  risk  of  such 
hazardous  manner  of  doing  the  work.  But  the  custom 
to  send  cars  upon  such  track  at  the  speed  of  twelve  miles 
an  hour  is  unreasonable,  and  such  employee  will  not  be 
be  held  to  have  assumed  the  risk  of  injxuies  therefrom.*''' 

The  foregoing  rule  was  appUed  where  an  employee,  by 
permission,  was  sleeping  in  one  of  the  company's  cars 

470.  Southern  Ry.  Co.  v.  Lo-  &  St.  P.  R.  Co.,  53  Wis.  74;  Schai- 
gan,  138  Fed.  725,  71  C.  C.  A.  281.  He  v.  L.  S.  &  M.  S.  R.  Co.,  97 

471.  CampbeU  v.  Illinois  Cent.  Mich.  318,  56  N.  W.  656,  21  L.  R. 
R.  Co.,  124  la.  302,  100  N.  W.  30.  A.  660. 

472.  Kelly,    Admx.    v.    C.    M.  473.     Caron  v.  Boston  &  Albany 

R.  Co.,  164  Mass.  523, 42  N.  E.  112. 
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located  upon  a  side  track,  where  injured  by  other  cars 
being  forced  against  it,  having  knowledge  of  the  custom.*'^ 

Chips  flying  from  planer. 

An  employee  working  in  a  shop  for  a  number  of  years 
in  which  a  planer  has  been  operated  for  several  months, 
and  who  knew  that  chips  will  fly  therefrom  for  a  con- 
siderable distance,  assumes  the  risk  of  injury  from  the 
flying  chips.  *'^ 

Compound  to  prevent  belt  from  slipping. 
A  young  man,  twenty  years  old,  famiUar  with  machin- 
ery, but  without  experience  with  belts  and  pulleys,  in 
accepting  a  position  where  he  is  required  to  guard  a  belt 
from  slipping  by  applsdng  a  certain  compound,  having 
been  instructed  in  the  manner  of  its  use,  assumed  the  risk 
of  the  compound  breaking  in  his  hands,  causing  him  to  fall 
against  a  belt.*^^ 

Draining,  rolling,  etc.,  pulp  in  paper  mill. 

The  proximate  cause  of  an  accident  to  an  employee 
while  emptying  a  digester  in  a  pulp  mill,  was  the  failure 
to  put  cold  water  into  the  digester  so  as  to  drain  through, 
roll  and  compact  the  heated  pulp  therein.  Such  employee 
had  been  accustomed  to  empty  such  digesters  daily  for 
more  than  a  month  before  the  accident  and  knew  such 
use  of  cold  water  was  required  and  must  have  known  of  the 
danger  almost  certain  to  attend  its  omission,  and  the 
omission  was  the  fault  of  either  plaintiff  or  a  co-employee. 
It  was  held  that  plaintiff  could  not  recover  for  such 
injuries,  in  an  action  against  the  employer.*^' 

Elevator,  operation  of. 
A  porter  of  a  mercantile  estabhshment,  having  knowl- 
edge of  the  custom  of  the  use  of  a  freight  elevator  by  other 

474.  Jacobs  v.  L.  &  S.  M.  S.  R.  476.     CantweU  v.  John  Brennan 
Co.,  84  Mich.  299,  47  N.  W.  609.  &  Co.,  125  Mich.  349,  84  N.  W.  299. 

475.  McAuMe    v.    Gale,    180  477.     Berliok    v.    Ashland    Sul- 
Mass.  361,  62  N.  E.  269.  phite  &  Fiber  Co.,  93  Wis.  437. 
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workmen,  and  of  one  of  the  porters,  of  -whieh.  there  were 
several,  operating  it  to  convey  them  with  their  utensils 
from  floor  to  floor,  and  that  such  operator  would  have 
to  open  a  wire  gate  to  raise  or  lower  the  elevator,  was 
held  to  have  assumed  the  risk  of  such  method,  and 
recovery  could  not  be  had  from  the  master,  where  he 
walked  through  the  open  gate  and  feU  down  the  shaft.  ^'^ 

Fuel  used  on  vessel,  character  of. 
A  pilot  upon  a  steamship  assumed  the  risk  of  injury 
fpom  inhahng  the  fumes  of  a  stove  burning  a  patent  fuel, 
not  provided  with  a  pipe,  placed  in  a  small  room  just  be- 
hind the  bridge,  where  he  went  occasionally  for  warmth 
and  shelter,  where  cautioned  as  to  the  necessity  of  keeping 
the  door  hasped  back  so  as  to  escape  danger  from  the 
fumes  of  the  stove.*" 

Hammering  steel. 
Where  dangers  from  hammering  rails  in  a  factory  which 
caused  particles  to  fly  therefrom  and  strike  the  face  of  an 
employee  thus  engaged,  were  known  to  him,  and  he  con- 
tinued in  the  employment  without  objection,  it  was  held  he 
assumed  the  risk  as  matter  of  law.  ^^'^ 

Locomotives,  coal  heaped  upon  tender. 

A  track  walker  was  held  to  have  assumed  the  risk  of 
injury  from  coal  being  heaped  upon  a  tender,  and  its 
liability  to  fall  while  the  tender  was  in  motion.  It  was 
fiu-ther  held  not  to  be  negligence  per  se  to  load  the  tender 
in  that  manner;  that  it  could  not  be  reasonably  antici- 
pated that  an  accident  or  injury  would  be  occasioned  by 
such  a  cause;  that  under  the  circumstances  it  was  pure 
accident  for  which  no  one  was  at  fault.  If  it  was  negh- 
gence  to  have  tacitly  allowed  the  continuance  of  such  a 

478.  Browne  v.  Siegel,  Cooper         480.    Wexler   v.    Salisbury,    91 
&  Co.,  191  111.  226,  60  N.  B.  215.      Minn.  308,  98  N.  W.  95. 

479.  Murch  v.  Thomas  Wil- 
son's Sons  &  Co.,  168  Mass.  408, 
47  N.  E.  111. 
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customary  -way  of  loading  its  ears  after  presumptive  notice 
of  it,  equally  so  and  more  was  it  negligence  of  the  plaintiff 
to  continue  such  a  dangerous  employment  after  actual 
knowledge  of  it,  and  he  certainly  had  superior  means  of 
knowledge.*" 

Locomotive  moving  backward. 

Where  one  applied  for  the  position  and  was  employed  as 
a  fireman  upon  a  particular  run,  and  had  knowledge  that 
for  the  want  of  a  turntable  the  engine  was  run  backwards 
three  times  every  day,  it  was  held  that  he  assumed  the 
risk  attendant  upon  such  method  of  operating  the 
train.  **^ 

One  knowing  the  custom  on  defendant's  road,  in  backing 
the  engine  to  make  couplings  on  several  separate  cars, 
for  the  engine  to  continue  backing  untU  a  signal  was 
given  to  stop,  assumed  the  risk  of  injury  from  such 
method.*'' 

Locomotive,  use  of  road  for  switching. 
Where  an  employee,  serving  as  a  night  watchman  and 
engine  driver,  was  injm-ed  while  making  a  coupling,  the 
engine  at  the  time  being  handled  by  the  yard  foreman, 
and  being  a  train  locomotive,  different  in  construction  from 
an  ordinary  switch  engine  and  not  as  safe  for  using 
in  switching,  and  he  alleged  as  ground  for  recovery  the 
use  of  such  a  locomotive,  it  was  held  that,  as  the  plaintiff 
knew  that  the  engine  was  less  safe  than  the  other  kind,  and 
the  danger  was  thus  apparent,  he  assumed  the  risk.*'* 

Loading  wagon. 

A  laborer  injured  while  loading  a  wagon  from  a  factory, 
by  the  slipping  of  the  gang  plank  leading  to  the  wagon, 

481.  Schultz  V.  C.  &  N.  W.  R.  la.  562,  14  N.  W.  340,  19  N.  W. 
Co.,  67  Wis.  616,  31  N.  W.  321,      680,  distinguished]. 

58  Am.  Rep.  881.  See,  contra,  Dean  483.     Zahn    v.     Milwaukee     & 

V.  Kansas  City,  St.  L.  &  C.  R.  Co.,  Superior  R.  Co.,  114  Wis.  38,  89  N. 

199  Mo.  380,  97  S.  W.  910.     See  W.  889. 

also,   §  394  et  seq.  484.     Gulf,  C.  &  S.  F.  R.  Co.  v. 

482.  Kuhn's  Admr.  v.  W.  I.  &  Schwabbe,  1  Tex.  Civ.  App.  573, 
N.  R.  Co.,  70  la.  561,  31  N.  W.  21  S.  W.  706. 

867     [Mayes   v.   Railway  Co.,   63 
2  M.  &  S.— 11 
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assTimed  tlie  risk  he  having  been  in  the  service  seven 
months  and  having  full  knowledge  of  the  nature  of  the 
employment  and  the  appliances  used,  and  made  no 
complaint.*'^ 

Machinery,  cleaning  while  in  motion. 
Where  a  weaver  in  a  factory  had  her  fingers  caught, 
while  fanning  the  loom  to  clean  it,  while  the  machinery 
was  in  motion,  and  such  was  the  general  custom  in  all 
the  mills,  and  no  injury  was  known  to  result  from  such 
method  except  in  one  instance  in  another  noill,  it  was 
held  she  was  not  entitled  to  recover  as  there  was  no  neg- 
ligence on  the  part  of  the  defendant  and  she  had  knowl- 
edge of  the  custom.*** 

Material,  kind  used. 

An  employee  assumed  the  risk,  it  being  obvious,  of 
injury  from  working  certain  material  (veneering  in  a  shoe 
factory)  which  caused  the  heel  to  be  thrown  from  the 
moulding  knives  by  reason  of  the  hardness  of  the  mate- 
rial. The  mere  fact  that  the  foreman  stated  it  was  bor- 
rowed stock  and  that  better  material  would  soon  be 
provided,  defendant's  duty  was  not  increased.'*" 

Material  falling  from  conveyor. 
The  liabihty  of  round  sticks  of  wood,  four  feet  long, 
to  shp  and  fall  from  the  hooks  of  an  upright  exposed 
endless  chain,  upon  which  they  are  held  by  the  force  of 
gravity  while  being  carried  upon  a  distance  of  over 
thirty  feet,  is  a  danger  obviously  incident  to  the  operation 
of  such  a  machine.*** 

Mines,  system  of  operating. 
An  employee  in  a  mine,  employed  long  enough  to  have 
become  familiar  with  the  system  under  which  it  is  worked, 

485.  Wilkinson  v.  H.  M.  John's  Co.,  194  Mass.  221,  80  N.  E.  472. 
Mfg.  Co.,  198  Pa.  634,  48  At.  810.  488.    Jones  v.  Manufacturing  & 

486.  Gideon  v.  Enoree  Mfg.  Invest.  Co.,  92  Me.  565,  43  At. 
Co.,  44  S.  Car.  442,  22  S.  E.  598.  512,  69  Am.  St.  Rep.  635. 

487.  Loynes  v.  Loring  B.  Hall 
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assumes  the  risks  incident  to  such  system..  Thus,  where 
the  duties  of  watchman  are  performed  by  the  shift  boss;^*' 
and  as  well  the  system  of  operating  cars  therein.  ^^° 

Moving  car  wheel  in  shop. 
An  employee  assumed  the  risk  of  being  caught  between 
moving  car  wheels  on  a  track  in  a  shop,  and  the  wall  of 
the  building.  He  must  be  presumed  to  have  intelligence 
enough  to  appreciate  the  danger  and  to  know  that  such 
heavy  objects  when  once  started  could  not  be  quickly 
stopped.  There  was  no  duty  on  the  part  of  the  superin- 
tendent to  warn  him.*'^ 

Operating  street  cars  backward  without  light. 
A  motorman  of  an  electric  railway  company,  having^ 
knowledge  of  the  custom  of  operating  cars  backwards 
on  some  occasions,  without  red  lights  displayed  on  the 
rear  of  the  car,  and  that  telephone  connection  was  not 
established  to  warn  cars  following,  assumed  the  risk  of 
such  method  of  operation.  *^^ 

Operating  street  cars  without  sand. 
A  motorman  with  six  months'  experience,  fully  under- 
standing the  operation  of  his  car,  familiar  with  sand  boxes 
and  sand  and  the  purpose  for  which  used,  and  knowing  the 
danger  of  their  absence,  assumed  the  risk  of  his  car 
running  away  on  a  down  grade,  and  especially  where  he 
failed  to  use  the  sand  which  was  provided  in  a  pail  instead 
of  a  box. «' 

Piling  curb  stones. 
An  experienced  employee,  familiar  with  the  method  of 
pUing  curb  stones,  assumed  the  risk  of  injury  from  such 
method.     Nothing  coTild  have  been  told  him  as  to  such 

489.  Williams  V.  Verona  Mining      H.  R.  Co.,  192  Mass.  28,  77  N.  E. 
Co.,  149  Mich.  45,  112  N.  W.  496.      1031. 

See  also  supra  — .  492.     Seccombe  v.  Detroit  Elec- 

490.  Forbes    v.    Boone    Valley      trio  Railway,   133  Mich.   170,  94 
Coal  &  R.  Co.,  113  la.  94,  84  N.  W.      N.  W.  747. 

970.  493.    Mayer  v.  Detroit,  etc.,  R. 

491.  Buffy  V.  N.  Y.,  N.  H.  &      Co.,  142  Mich.  459, 105  N.  W.  888. 
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method  or  tlie  danger  from  their  falKng  that  he  did  not 
know.  *'  * 

Piling  logs. 
Where  an  employee  working  on  a  roUway  of  logs,  killed 
by  the  collapse  of  a  pile  of  logs,  knew  how  the  appliances 
were  made  and  the  manner  of  doing  the  work,  he  assumed 
the  risk. «« 

Trains,  operating  in  convoys. 
"Where  the  method  adapted  for  manning  and  running 
trains  in  convoys  was  attacked  as  negligence,  the  crews 
comprising  an  engineer,  fireman,  brakeman  and  conductor, 
it  was  said  that  if  the  employee  had  knowledge  of  this 
custom  and  practice  at  the  time  of  his  employment  and 
afterwards,  and  with  this  knowledge  continued  for  eight 
or  nine  months  in  the  employment  on  trains  in  convoys 
thus  equipped,  and  also  knew  that  the  train  which  was 
following  him  was  equipped  in  the  same  manner,  then  such 
knowledge  on  his  part  would  prevent  a  recovery.  ^'^ 

Trains,  operating  without  conductor. 
Where  an  employee  was  injured  by  collision  of  his  train 
with  a  water  train,  the  latter  being  operated  without  a 
conductor,  which  omission  was  charged  as  negligence,  it 
was  said  that  if  he  knew  it  was  the  custom  to  run  the  water 
train  without  a  conductor,  and  if  an  ordinary  prudent 
person  would  in  his  circumstances  have  known  it  was 
dangerous  so  to  operate  it,  the  plaintiff  cannot  recover 
on  the  ground  of  defendant's  negligence  in  faiUng  to  put  it 
in  charge  of  a  conductor.*" 

Trains,  operating  special  or  wild. 
Where  a  workman  voluntarily  mounted  a  hand  car  to 
ride  to  the  next  station,  and  was  overtaken  by  a  special 
train  and  killed,  it  was  held  that  no  recovery  coiild  be  had, 

494.  Regan   v.    Lombard,    192  496.    Bait.   &  Ohio   R.   Co.   v. 
Mass.  319,  78  N.  E.  476.                       State  to  use  of  Woodward,  41  Md. 

495.  Games  v.  Guelph  Patent      268. 

Cask  Co.,  141  Mioh.  23,  104  N.  W.  497.     Gulf  C.  &  S.  F.  R.  Co.  v. 

Z22.  Harriett,  80  Tex.  73,  16  S.  W.  556. 
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as  lie  knew  that  no  flags  had  been  sent,  and  also  was 
familiar  with  a  rtde  of  the  company,  in  effect,  that  switch- 
men may  expect  a  train  at  any  time  without  signals 
being  shown  for  it.  *^^ 

A  section  hand  who  had  worked  more  than  three  months 
on  the  track  of  a  railroad,  where  about  one-third  of  the 
trains  passing  over  the  same  were  irregular  or  extra  trains, 
not  running  on  schedule  time,  was  held  to  be  chargeable 
with  notice  of  the  practice  to  run  such  trains,  and  hence 
that  he  assumed  the  risk  incident  to  the  service  from, 
that  cause.  ^^^ 

Where  one  of  a  gang  of  section  men  was  injured  by 
colhsion  with  a  wild  engine,  of  the  approach  of  which  he 
had  no  warning  or  notice,  and  under  circumstances  which 
rendered  escape  extremely  diffi.cult,  it  was  held  that  such 
danger  was  a  risk  assumed.  That  a  rule  which  provided 
that  wild  trains  must  run  cautiously  around  curves,, 
looking  out  for  track  men,  had  reference  to  the  safety  of 
the  train,  not  trackmen.  ^"^ 

Where  a  repairman  in  the  defendant's  employ  was 
injured  by  being  run  into  by  an  extra  train,  while  he  was 
on  his  way  to  work  on  a  foggy  morning,  and  it  was  urged 
the  defendant  was  negligent  in  its  method  of  running  such 
trains  and  in  not  providing  for  or  giving  proper  warning 
or  signals,  it  was  said  that  if,  with  knowledge  that  the 
defendant  in  the  management  of  its  road  was  in  the^ 
habit  of  running  extra  trains  without  notice,  and  that, 
it  was  his  duty  as  one  of  the  repair  men  to  be  always  on 
the  lookout  for  danger  from  that  source,  he  continued  in 
the  defendant's  service,  he  must  be  considered  as  having 
assumed  the  risk  to  which  he  was  thereby  exposed.^" 

498.  McGratli  Admx.  v.  N.  Y.      M.  R.  Co.,  43  Minn.  423,  45  N.  W. 
&  N.  E.  R.  Co.,  14  R.  I.  35;  Mc-      722. 

Grath  Admx.  v.  N.  Y.  &  N.  R.  Co.,  500.     Sullivan  v.  Fitchburg  R. 

15  R.  I.  95.     And  see  International  Co.,    161    Mass.    125,    36   N.    E. 

&  G.  N.  R.  Co.  V.  Hester,  72  Tex.  751. 

40,  IIS.W.  1041;  AtcMson,  T.  &S.  501.    Pennsylvania    R.    Co.    v. 

F.  R.  Co.  V.  Martin,  7  N.  Mex.  Waohter,  60  Md.  395.    See  also 

158,  34  Pao.  536.  Larson  v.  St.  P.,  M.  &  M.  R.  Co., 

499.  Larson  v.  St.  Paul,  M.  &  43    Minn.    423,    45    N.    W.    722; 
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Where  a  section  hand,  while  riding  upon  a  hand  car  on  a 
foggy  morning,  in  the  perforraance  of  his  duties,  was 
injured  in  coUision  with  a  wild  or  irregular  train,  and  he 
had  knowledge  of  the  custom  on  the  part  of  the  company 
to  operate  such  trains,  it  was  held  he  assumed  the  risk  of 
such  method  and  could  not  recover.  ^"^ 

Section  men  upon  railroads  assume  the  risk  of  trains 
of  all  sorts,  regular  or  wild,  running  over  the  tracks  at  all 
times,  and  at  such  rates  of  speed  as  are  attainable,  with- 
out notice  or  warning  except  such  as  results  incidentally 
from  the  ordinary  notice  of  the  train,  including  such  bell 
and  whistle  soundings  as  are  customary.  Such  rule  ap- 
plies to  trains  running  at  an  unlawfid  speed  in  a  city, 
where  customary.^"" 

Trains,  dividing  in  yard. 

Where  a  section  foreman  knew  of  the  custom  of  divid- 
ing trains  when  coming  into  the  yard,  each  section  mov- 
ing, it  was  held  he  assumed  the  risk  of  injury  from  such 
source,  and  where  he  stepped  upon  the  track  after  one 
section  had  passed  without  looking  to  ascertain  if  another 
was  following,  it  was  said  that  such  conduct  was  negli- 
gence per  se.^"* 

Trains,  manner  of  operating. 

It  has  been  quite  generally  held,  though  there  are  some 
exceptions,   that  the  manner  of  operating  trains  by  a 

Olesoa  V.  St.  P.,  M.  &  M.  R.  Co.,  maimer  in.  whieli  its  trains  are  run 
38  Minn.  117,  35  N.  W.  866.  in  respect  to  anything  that  may 
502.  It  was  said  that  no  prin-  subject  persons,  circumstanced  as 
ciple  is  more  flrmly  established  than  such  servant  is  liable  to  be  in  the 
that  the  servant  assumes  aU  the  performance  of  his  duties,  to  dan- 
risks  ordinarily  incident  to  his  ger  of  personal  injury,  he  is  pre- 
employment,  and  all  risks  attending  sumed  to  assume  all  the  risks  of  his 
such  emplojonent  as  carried  on  by  employment  resulting  therefrom, 
the  master,  known  to  such  servant  Hinz  v.  C.  B.  &  N.  R.  Co.,  93  Wis. 
or  which  by  the  exercise  of  ordi-  16,  66  N.  W.  718. 
nary  intelligence  and  prudence,  603.  Ives  v.  Wisconsin  Cent, 
under  the  circumstances  of  the  R.  Co.,  128  Wis.  357,  107  N.  W. 
situation,  he  ought  to  know;  that  452. 

when  a  servant  of  a  railway  cor-  504.    Haden  v.  Sioux  City  R. 

poration    has    knowledge    of    the  Co.,  48  N.  W.  (lewa),  733. 
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railroad  company  is  a  risk  assumed  by  employees,  espe- 
cially where  he  is  famihar  with  such  method.  Thus  it  has 
been  held  that  trackmen  assume  the  risk  of  injury  from 
passing  trains;*"^  a  station  agent,  the  mode  by  which  a 
railroad  company  permitted  trains  to  approach  his 
station  located  upon  a  curve  i^"^  an  employee,  knowing 
the  neghgent  custom  of  running  a  locomotive  on  a  certain 
track  at  a  high  rate  of  speed ;*'"'an  employee,  riding  upon  a 
hand  car  upon  his  own  business  and  for  pleasure,  of  the 
movement  of  trains;^"*  a  servant  working  upon  a  boiler 
on  a  railway  switch  track  in  the  yard  where  switching 
was  done  daily,  from  such  source. ''°' 

Sulphuric  acid  tank,  use  of. 
It  was  held  that  an  employee,  whose  injuries  were  from 
inhaling  poisonous  gases  while  repairing  a  leak  in  a  sid- 
phmic  acid  tank,  assumed  the  risk.  He  had  been  employed 
in  the  factory  for  several  years  and  not  only  knew  of  the 
danger  but  made  preparation  for  protecting  himself  from 
the  effects  of  the  acid  and  gases."" 

§  391.  Illustrations  of  when  risk  not  assumed. 

Absence  of  knowledge,  especially  where  caused  by  the 
neghgence  of  the  master  in  failure  to  give  warning,  pre- 
cludes an  assumption  of  risk  unless  the  servant  is  charge- 
able with  knowledge."^ 

505.  Santey  v.  Pennsylvania  timely  warning  of  the  impending 
R.  Co.,  205  Pa.  St.  609,  65  At.  blowing  of  a  blast  of  molten  metal 
833.  in  a  steel  factory,   as  it  was  his 

506.  Henion  V.  New  York,  N.H.  duty  to  do,  so  as  to  enable  em- 
&  H.  R.  Co.,  79  Fed.  903.  ployees  to  reach  a  place  of  safety, 

507.  Arenschild  v.  Chicago,  R.  is  not  a  risk  assumed  by  the  latter. 
I.  &  P.  R.  Co.,  128  la.  677,  105  N.  Illinois  Steel  Co.  v.  Ziemkowski, 
W.  200.  220  lU.  324,  77  N.  B.  190,  4  L.  R.  A. 

608.     Wright    v.    Southern    R.  1161,  n.  s.     An  employee,  merely 

Co.,  80  Fed.  260.  having    knowledge    that   material 

509.  Breeze  v.  McBannon  Mfg.  had  fallen  from  an  upper  story  of  a 
Co.,  140  Mich.  372,  103  N.  W.  908.  building  in  process  of  construction, 

510.  State  v.  Lazaretto  Guano  does  not  tend  to  show  an  assump- 
Co.,  90  Md.  177,  44  At.  1017.  tion  of  the  risk  without  it  further 

511.  The  risk  of  injury  from  the  appearing  that  the  material  which 
failure  of  a  vice  priacipal  to  give  had  previously  fallen  did  so  by 
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A  motorraan  instructed  to  meet  and  pass  another  car 
at  a  certain  switch,  did  not  assume  the  risk  of  the  master's 


reason  of  the  negligent  acts  of  the 
employees,  where  in  the  case  of  his 
injury  the  material  so  fell  by  reason 
of  such  negligence.  Pioneer  Fire- 
proof Const.  Co.  V.  Hansen,  176 
lU.  100,  62  N.  B.  17. 

SnuNTrNG  CARS.  An  employee 
working  upon  a  track  in  a  railroad 
yard  was  injured  by  being  caught 
between  cars  sent  in  upon  a  side 
track  and  a  coal  shed.  The  alleged 
ground  of  negligence  was  that,  as  it 
was  usual  and  customary  for  those 
doing  the  work  of  switching  to  ring 
the  bell  when  the  engine  was 
moving,  the  plaintiff  had  the  right 
to  assume  that  dars  would  not  be 
sent  upon  the  tracks  without  the 
usual  warning,  and  that  the  failure 
to  give  such  signal  upon  the  occa- 
sion in  question,  was  negligence  on 
the  part  of  the  company.  It  was 
contended  further  that  as  plaintiff 
only  assumed  the  ordinary  risks  of 
the  emplojnment,  the  risk  in  ques- 
tion was  not  one  assumed,  as  it  was 
an  unusual  and  extraordinary  risk, 
made  so  by  the  failure  to  observe 
the  usual  precautions.  The  court 
sustained  these  propositions  as 
correct  law.  It  should  be  kept  in 
mind  that  a  statute  then  in  force 
permitted  recovery  for  the  negli- 
gence of  an  engineer.  Schultz  v.  C. 
&  N.  W.  R.  Co.,  44  Wis.  638;  Dit- 
berner  v.  C.  M.  &  St.  P.  R.  Co.,  47 
Wis.  138,  2  N.  W.  69.  The  doctrine 
that  an  employee  does  not  assume 
the  risk  of  those  dangers  which  are 
known  by  and  can  be  obviated  or 
avoided  by  the  exercise  of  reason- 
able care  and  caution  on  the  part  of 
the  employer,  applied  where  an 
employee    was    injured    by    the 


shunting  of  cars  in  upon  a  track 
without  warning  such  employee, 
the  neglect  being  that  of  a  feUow- 
workman,  who  did  not  take  his 
place  of  duty  to  which  he  was 
assigned  on  the  front  end  of  the 
car,  but  occupied  a  place  at  the  rear 
end.  It  was  held  that  it  was  the 
duty  of  the  employer  to  see  and 
know  that  each  man  occupied  at  all 
times  the  particular  position  to 
which  he  was  assigned.  That  his 
neglect  of  duty  in  this  respect  was 
chargeable  to  the  master.  Promer 
V.  M.  L.  S.  &  W.  R.  Co.,  90  Wis. 
215,  63  N.  W.  90,  48  Am.  St.  Rep. 
905.  See,  contra.  Potter  v.  N. 
Y.  C.  &  H.  R.  R.  Co.,  136  N.  Y. 
77,  32  N.  E.  603;  Central  R.  Co.  of 
N.  J.  v.  Keegan,  160  U.  S.  259. 
It  was  held  that  a  railroad  brakeman 
did  not  assume  the  risk  of  Heking 
cars  on  to  a  track  where  there  was  a 
standing  train  without  an  attending 
brakeman,  such  not  being  custo- 
mary, it  being  customary  so  to  do, 
on  tracks,  when  there  was  no  train 
upon  the  tracks.  Chicago  &  E.  I. 
R.  Co.  V.  White,  209  lU.  124,  70 
N.  E.  588. 

Gas,  accumulation  of.  An 
employee  held  not  to  have  assumed 
the  risk  from  inhaling  poisonous 
acid  gas,  which  was  occasionally 
present  only,  where  he  worked, 
where  he  had  no  previous  experience 
and  its  presence  was  not  obvious. 
Meany  v.  Standard  Oil  Co.,  69 
N.  J.  L.  597,  55  At.  663. 

Locomotive  moving  backward. 
It  was  a  question  for  the  jury 
whether  a  brakeman  assumed  the 
risk  of  an  engine  running  backward 
without  head  light  or  cow  catcher, 
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negligence  in  failing  to  notify  those  in  charge  of  the  other 
car  of  such  meeting,  whereby  a  collision  occurred,  injuring 
the  motorman.^i^ 

It  was  held  a  miner  did  not  assume  the  risk  of  the 
substitution,  without  notice  to  him,  of  powder  of  a  higher 
explosive  quahty  than  ordinarily  used.*^^ 

Where  an  electric  railway  company  allowed  construc- 
tion contractors  to  operate  a  car  thereon,  the  additional 
use  presented  no  obvious  danger,  and  a  motorman  of  the 
company  did  not  assume  the  risk  of  collision  by  remaining 
in  the  employment."* 

§  392.  Premises. 

The  general  ride  with  respect  to  known  risks  in  respect 
to  the  character  and  condition  of  the  master's  premises, 
is  that  if  the  master  fails  in  his  duty  to  furnish  a  place 
ordinarily  safe  in  which  to  work,  and  there  are,  to  the 
knowledge  of  the  servant,  defects  which  render  the  place 
unsafe,  the  servant  is  held  to  have  assumed  the  hazard 
since  he  cannot  go  on  without  complaint  until  he  is 
injured  and  then  hold  the  master  Uable."^ 

And  this  applies  where  the  employee  is  working  in  a 
place  specially  dangerous,  at  the  direction  of  the  master, 
if  in  the  line  of  the  servant's  employment."^ 

from  a  station  at  which  there  was  513.     Chambers  v.  Chester,  172 

not  a  turntable,  he  having  been  in  Mo.  461,  72  S.  W.  904. 

the  employ  of  the  company  for  some  514.     Ortlip  v.  Phil.  &  W.  C. 

time  and  familiar  with  such  cus-  Traction  Co.,  198  Pa.  586,  48  At. 

torn.     The  court,  however,  held  it  497. 

was  error  not  to  charge  that  if  they  515.    McCormick  Harv.  Mach. 

found  such  facts,  he  did  assume  the  Co.    v.    ZakaewsM,    220   111.    522, 

risks.     Chicago,  B.  &  Q.  R.  Co.  v.  77  N.  W.  147,  4  L.  R.  A.  848,  n.  s.; 

Camper,    199   111.   569,   65  N.   E.  Texas  &  Pacific  R.  Co.  v.  Archi- 

448.     See,  however,  Kuhn's  Admr.  bald,  170  U.  S.  665;  Epperson  v. 

v.  W.  I.  &  N.  R.  Co.,  70  la.  561,  Postal  Tel.   Cable   Co.,    155  Mo. 

31  N.  W.  867;  Zahn  v.  Milwaukee  346,  50  S.  W.  795;  Purkey  v.  South- 

&  Superior  R.  Co.,  114  Wis.  38,  em  C.  &  T.  Co.,  57  W.  Va.  595, 

69  N.  W.  889.  50  S.  B.  755. 

512.    Graham  v.  Mattoon  City  516.    Middaugh  v.  Mitchell,  120 

R.  Co.,  234  lU.  483.  84  N.  E.  1070.  Mich.  581. 
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The  general  rule  was  applied  where  an  employee  was 
familiar  with  the  condition  and  location  of  a  gang  plank, 
though  at  an  elevation  of  twenty-five  feet,  and  narrow 
and  not  fastened  at  the  ends."^ 

And  also  where  a  gangway  was  obstructed  with  articles 
along  its  sides,  along  which  the  employee's  duty  required 
him  to  carry  molten  metal."* 

Gearing,  location  of. 
The  rule  was  also  appHed  where  a  boy  sixteen  years  old 
was  injured  at  the  close  of  the  first  day's  work  in  a  mill, 
while  changing  his  clothes,  in  stepping  backward  from  the 
closet  where  his  clothes  were  kept,  against  unguarded 
gears  on  a  paper  machine.  He  had  worked  about  other 
paper  mills  for  two  years,  and  he  knew  there  was  danger 
about  the  wheels,  but  did  not  at  the  time  notice  those 
which  caused  his  injury,  although  he  could  have  seen 
them  if  he  had  been  facing  them.  There  were  vacant 
spaces  in  the  mill  where  he  might  have  changed  his  clothes 
in  safety.  It  was  held  that  he  assumed  the  risk  as  matter 
of  law  though  he  had  not  been  warned  concerning  the 
danger."' 

Inclined  plane  without  cleats. 
An  employee  who  had  daily  performed  his  duty  in 
oiling  machinery  upon  an  incUned  plane  without  cleats, 
was  held  to  have  assimied  the  risk  of  injmy  from  such 

cause.  ^^^ 

Lumber  piles. 
A  servant  employed  in  a  lumber  yard,  knowing  that 
lumber  therein  is  pUed  in  such  a  manner  as  to  be  danger- 
ous, in  that  the  pile  might  fall,  was  held  to  have  assumed 
such  risk.*" 

517.  Riverside  Iron  Works  Co.  520.    American  Dredge   Co.   v. 
V.  Green,  79  Kan.  588, 100  Pac.  482.  WeUs,  84  Fed.  84. 

518.  Bogenschutz  v.  Smith,  84  521.  Brooks  v.  W.  R.  Joyce  Co., 
Ky.  330,  1  S.  W.  578.  127  la.  266,  103  N.  W.  94. 

519.  Helmke  v.  Thilmany,  107 
Wis.  216,  83  N.  W.  360. 
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Lumber  railroad. 
That  a  lumber  railroad  was  crudely  constructed,  the 
character  of  which  was  fully  known  to  an  engineer 
operating  an  engine  upon  it,  was  stated  by  the  court,  and 
the  general  rules  relating  to  the  master's  duty  and  assump- 
tion of  risk  were  also  clearly  stated,  yet  the  court  stated 
further  that  such  a  road  has,  in  the  contemplation  of  the 
parties  and  therefore  of  the  law,  certain  elements  and 
quaUties  upon  which  the  servant  may  rely  for  his  personal 
safety,  and  which  the  master  by  the  exercise  of  reasonable 
care  must  maintain.  What  such  elements  were  in  the 
particular  case  is  not  very  definitely  stated.  There  was 
conflicting  testimony  as  to  the  fastening  of  the  rails  to  the 
ties  and  of  the  defective  condition  of  stringers,  and  proba- 
bly the  court  had  in  mind  these  defects,  which  the  servant 
did  not  assume  the  risk  from.^^^ 

Machinery. 
A  mature  man  familiar  with  the  location  and  operation 
of  machinery  in  a  mill,  who  was  injured  while  using  a 
wrench  in  tightening  a  bolt  on  machinery  not  then  in  use, 
by  the  wrench  slipping,  causing  him  to  fall  backward 
upon  machinery  in  operation,  assumed  the  risk.  The 
location  and  character  of  the  machinery  was  in  plain 
sight.  The  plaintiff's  injuries  were  the  result  of  pure 
accident.*^' 

Magazine  containing  dynamite. 

Where  a  magazine  containing  a  large  quantity  of  dyna- 
mite was  exploded  during  a  thunder  storm,  evidently 
from  being  struck  by  lighting,  injuring  an  employee  who 
had  taken  refuge  from  the  storm  in  a  blacksmith  shop  one 
hundred  feet  away,  it  was  held  that  in  voluntarily  assum- 
iag  that  position,  so  near  the  magazine,  and  having  knowl- 
edge of  its  dangerous  character,  he  assumed  the  risk.^''* 

522.  Fulton  v.  Crosby  &  Beck-  524.     Davis    v.    Somers    Cam- 
ley  Co.,  57  W.  Va.  91, 49  S.  E.  1012.  bridge  Co.,  75  Ohio,  215,  79  N.  E. 

523.  Walters  v.  Wolverine  Port-  233. 
land  Cement  Co.,  148  Mich.  315, 

112  N.  W.  113. 
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Mines. 

An  experienced  miner  was  held  to  have  assumed  the 
risk,  by  continuing  to  work  under  an  overhanging  rock 
with  knowledge  of  the  condition  of  the  roof,  and  in 
undermining  the  rock  instead  of  suspending  work  and 
calling  for  the  support  of  the  roof  as  the  rule  required. ^^^ 

The  general  rule  was  stated  and  applied,  where  a  noiner, 
who  had  been  injured,  after  recovery,  went  to  work  again 
and  was  again  injured  at  the  same  place.  It  was  said  that 
an  employee  should  leave  the  dangerous  employment 
on  discovery  of  the  master's  method  of  doing  business, 
when  he  finds  the  master  does  not  remedy  the  danger; 
and  especially  is  this  true  when  the  danger  is  imminent  or 
obvious  from  former  injuries  received  in  the  place  where 
employed.  ^^^ 

It  was  held  that  a  miner  knowing,  that  a  rope  which 
had  been  placed  by  him  for  the  purpose  of  his  own  safety, 
had  been  removed  by  a  fellow-servant,  continuing 
thereafter  to  work,  assumed  the  risk.*^' 

Passageway  across  tracks. 
Where  a  carpenter  was  injured  in  attempting  to  cross 
the  yard  between  cars,  where  there  were  many  tracks, 
if  the  failure  of  the  company  to  provide  a  safe  passageway 
was  negligence,  the  deceased,  by  remaining  in  the  em- 
ployment with  knowledge  of  the  danger,  in  attempting  to 
cross,  voluntarily  assumed  the  risk.'^* 

Planks  being  hoisted. 

An  employee  working  on  the  lower  floor  of  a  building 

in  process  of  construction,  injured  while  passing  under 

some  planks  being  hoisted  to  an  upper  floor,  by  the  hook 

upon  the  chain  binding  the  planks  giving  way,  permitting 

525.  Heald  v.  WaUaoe,  109  Sohroeder,  47  Kan.  315,  27  Pac. 
Tenn.  346,  71  S.  W.  80;  Williams      965. 

V.  Norwood-White  Coal  Co.,  146  627.    Bunker  Hill  &  S.  M.  & 

Iowa,  489,  125  N.  W.  232.  Concentrating    Co.  v.    Kittlesson, 

526.  Morbach  v.  Home  Mining      121  Fed.  529. 

Co.,  53  Kan.  731,  37  Pao.  172.    See  528.     Lord  v.  Pueblo  S.  &  R. 

also  A.   T.   &     S.  F.    R.    Co.    v.      Co.,  12  Colo.  390,  21  Pao.  148. 
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the  planks  to  fall  upon  Mm,  was  held  to  have  assumed  the 
risk.  There  was  no  necessity  for  his  going  under  the  load 
as  there  was  another  way  which  was  safe,  and  he  had 
been  previously  warned  by  the  foreman  not  to  go  under 
the  load.  5  29 

Platforms. 

Where  an  employee  was  engaged  in  the  night  time  in 
wheeling  a  load  upon  a  barrow  up  an  elevated  platform 
but  two  feet  wide,  there  being  no  barriers  and  no  lights, 
and  he  fell  therefrom  and  was  injured,  it  was  held  he  could 
not  be  heard  to  complain  on  account  of  the  narrowness  of 
the  platform,  as  he  knew  its  condition  and  voluntarily 
assumed  the  risk.  That  the  absence  of  torches  would  not 
warrant  a  recovery,  as  the  employer  had  furnished  suffi- 
cient for  use  and  the  neglect  to  use  them  was  the  neglect 
of  his  fellow-servants.  That  he  could  not  found  a  right 
of  recovery  upon  there  being  a  shght  depression  in  the 
plank,  as  it  was  not  of  such  extent  as  to  indicate  to  a  person 
of  ordinary  prudence  the  appearance  of  danger."" 

An  experienced  engineer  employed  in  a  power  house 
for  two  days,  who  ascended  a  platform  between  the 
window  and  the  wheels  to  oil  the  machinery,  and  while 
doing  such  act  fell  into  the  wheels  and  was  kUled,  assumed 
the  risk,  although  the  platform  was  in  bad  condition  and 
had  no  guard  rail,  and  there  was  insufficient  hght.  It 
was  said  that  he  knew  the  condition  and  there  was  no 
danger  that  was  not  apparent  to  him."^ 

It  was  a  question  for  the  jury  whether  an  employee, 
who,  for  the  first  time,  undertook  to  draw  a  heavy  sHde 
by  standing  on  two  parallel  horizontal  bars,  by  means 
of  an  iron  hook,  no  railing  or  other  safeguard  being  pro- 
vided in  case  he  should  loose  his  balance,  and  fell,  assumed 
the  risk,  where  the  conditions  were  open  to  his  observation 
except  that  it  was  not  shown  that  he  knew  the  weight  of 
the  slide  or  the  strength  required  to  move  it,  and  he  was 

529.  Slade  V.  Beattie,  186  Mass.      139  N.   Y.    369,    34    N.   E.  901, 
267,  71  N.  E.  540.  531.     French  v.  First  Ave.   R. 

530.  Kaare  v.  Troy  S.  &  I.  Co.,      Co.,  24  Wash.  83,  63  Pac.  1108. 
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required,  while  exercising  great  strength,  to  move  the 
shde,  which  had  faUed  to  move  from  two  previous  efforts 
by  the  hook  coming  out  of  the  eye,  and  he  was  thrown 
to  the  floor.  "2 

An  employee  having  knowledge  that  small  particles 
of  rock  and  slag  fall  from  cars  loaded  with  such  material 
upon  the  platform  upon  which  the  tracks  are  laid,  assumes 
the  risk  of  injury  therefrom  while  alighting  from  the  cars 
or  otherwise  using  the  platform.*'' 

Quarry,  blasting  operations. 

It  was  held  that  an  employee  in  a  quarry  assumes  the 
risk  incident  to  blasting  operations.  This  determination 
was  placed  upon  the  ground  that  the  conditions  were 
equally  as  well  known  to  the  employee  as  to  the  foreman 
in  charge,  and  also  upon  the  ground  that  the  risk  was  an 
ordinary  risk  incident  to  the  employment,  the  familiar 
rule  being  appUed  that  the  master's  duty  with  respect 
to  safe  place  does  not  extend  to  a  place  made  unsafe  by  the 
work  itself  as  it  progresses,  and  where  the  conditions  are 
constantly  changing.^'* 

Where,  however,  a  laborer  injured  while  employed  in 
raking  stones  down  a  side  hill,  in  being  crushed  by  a  rock 
which  had  been  cracked  by  blasting,  falUng  upon  him  soon 
after  he  commenced  work,  he  having  no  knowledge  of  the 
rock  being  so  cracked  and  liable  to  fall,  and  the  superin- 
tendent of  the  town  who  had  charge  of  the  work,  did  have 
such  knowledge,  it  was  held  he  did  not  assume  such 
risk.*'^ 

Running  board  in  mill. 
An  employee  assumes  the  risk  from  a  running  board  in  a 
mill  which  is  shorter  than  those  used  in  similar  mills, 
where  familiar  with  it,  it  being  the  same  as  when  he 

532.  Kotera  v.  Aiaeriean  Smelt-  534.  Mielke  v.  Chicago  &  N.  W. 
ing  &  Ref.  Co.,  80  Neb.  634,  114  R.  Co.,  103  Wis.  1,  79  N.  W.  22, 
N.  W.  945.  74  Am.  St.  Rep.  834. 

533.  Cook  V.  United  States  535.  Collins  v.  Greenfield,  172 
Smelting    Co.,    34   Utah,  190,    97  Mass.  78,  51  N.  E.  454. 

Pac.  28. 
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entered  the  emplosrment.  In  such  a  case  the  master  is 
under  no  duty  to  change  the  character  of  his  appli- 
ances.^'* 

Runway. 

An  employee  -wheeling  ashes  up  an  inclined  roadway, 
was  held  to  assume  the  risk  of  injmy  from  the  runway 
not  being  firm,  where  he  knew  that,  to  keep  it  firm,  it  had 
to  be  bolstered  up  by  a  trig  under  one  corner,  and  his 
knowledge  of  whether  it  was  so  bolstered  at  the  time,  was, 
as  expressed  by  him,  "he  supposed  it  was,  as  he  gener- 
ally looked."^" 

An  employee  working  about  the  construction  of  a 
building,  injured  while  stepping  upon  a  temporary  runway 
or  passage  for  the  carriage  of  material  and  by  reason  of  the 
planks  not  being  fastened,  fell,  and  was  injured,  assumed 
the  risk  of  injury  from  the  superintendent's  failure 
to  inspect  the  runway  and  ascertain  whether  a  plank 
was  out  of  position.  The  planks  were  not  a  structure,  but 
were  provided  for  a  use  that  might  properly  be  entrusted 
to  ordinary  workmen.*'^ 

Saw,  location  of. 

Where  an  employee  was  not  standing  in  the  place  in- 
tended for  him,  while  operating  a  machine,  and  was 
injured  by  a  plank  being  forced  against  him,  caused  by  the 
movement  of  a  saw  carriage,  and  he  was  forced  upon  a 
small  circular  saw  which  it  was  his  duty  to  operate,  it  was 
said  that  if  such  place  was  dangerous  he  assumed  the  risk. 
If  the  place  selected  for  him  was  dangerous  to  his  knowl- 
edge, he  assumed  the  risk  of  working  in  such  place.  ^'' 

Screen  in  mill  clogged. 

It  was  held  that  an  employee  in  a  mill,  whose  duty  it  is 
to  keep  a  saw  clear  of  slabs  and  other  obstructions, 
assumed  the  risk  of  the  screen  separating  him  from  the 

536.  French  v.  Columbia  Spin-  538.  Eisner  v.  Horton,  200 
ning  Co.,  169  Mass.  531,  48  N.  E.      Mass.  507,  86  N.  E.  89. 

269.  539.     Demers    v.    Deering,    93 

537.  Daily    v.    Fiberloid    Co.,      Me.  272,  44  At.  922. 
186  Mass.  318,  71  N.  E.  554. 
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sawyer  becoming  clogged  with,  saw  dust  so  that  the  sawyer 
could  not  observe  him  at  his  work,  where  he  had  knowl- 
edge that  the  screen  frequently  becomes  so  clogged,  and 
continued  his  work  thereafter.**" 

Shaft  in  mill,  danger  in  stepping  over. 
Where  a  boy  was  injured  in  stepping  over  a  revolving 
shaft  at  a  place  where  his  duty  did  not  caU  him,  by  the 
apron  he  wore  catching  into  the  key  holding  a  pulley 
to  the  shaft,  knowing  the  danger  of  stepping  over  the 
shaft  and  who  lifted  his  apron  high  enough  to  avoid 
the  shaft  but  not  the  key,  it  was  held  the  risk  was  one 
which  he  assumed.**^ 

Sliding  door,  absence  of  weights. 
Where  a  sliding  door  running  up  and  down  in  grooves 
and  balanced  by  weights,  had  been  for  some  time  without 
its  weights,  and  plaintiff,  a  day  laborer,  Hfted  it  by  main 
strength,  and  while  he  was  reaching  for  a  stick  to  hold  it 
up  it  fell  upon  him  causing  him  injury,  he  knowing  that 
it  was  not  in  proper  condition  to  be  used,  it  was  held  that 
as  he  understood  as  well  as  any  one  what  the  actual  condi- 
tion was,  he  was  not  entitled  to  demand,  instead  of  repairs, 
such  future  and  secondary  precautions  as  would  make  it 
safe  for  him  to  go  on  and  use  the  defective  door  in  an 
unnatural  way.* *i* 

Stations   and   platforms,    absence    of   for   handling 
baggage. 
An  employee  of  a  railroad  company  was  held  to  knowl- 
edge of  the  condition  of  the  road,  as  to  absence  of  con- 
veniences for  handling  of  baggage,  and  hence  assumed 
the  risk.* *2 

Steps  or  stairs. 
An  employee  is  presumed  to  know  the  manner  of  con- 
struction of  steps  or  stairs  which  he  has  been  in  the  habit 

540.  Kellogg  V.  Stephens  Lum-  541a.  Cunningliam  v.  Mem- 
ber Co.,  125  Mich.  222,  84  N.  E.  man  Paper  Co.,  163  Mass.  89,  39 
136.  N.E.774.  ' 

541.  Anderson  v.  Berlin  Mills  542.  Chaddiek  v.  Lindsey,  5 
Co.,  88  Fed.  944.  Oklahoma,  616,  49  Pac.  940. 
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of  using.  He  will  not  be  heard  to  complain  tliat  they  are 
too  steep.  The  master  is  under  no  obligation  to  construct 
them  in  such  manner  as  to  suit  his  convenience.^*^ 

Nor  can  he  be  heard  to  complain,  for  similar  reasons, 
that  steps  constructed  of  marble  are  too  smooth.^** 

Yet  under  pecuUar  conditions  and  with  respect  to  a 
particular  use,  the  condition  of  steps  may  present  a  ques- 
tion for  the  jury.  Thus  it  was  held  a  question  for  the 
jury  whether  the  foreman  of  a  transfer  company,  using  the 
steps  of  a  mill  company,  in  superintending  the  placing 
of  cars  upon  a  spur  belonging  to  said  company,  assumed 
the  risk  of  injiiry  from  ice  formed  upon  such  steps.  He 
stood  upon  the  steps  when  injured  and  testified  on  cross- 
examination  that  he  had  just  as  good  an  opportunity  as 
anybody  to  know  whether  there  was  ice  on  the  steps. 
The  coixrt  state,  however,  that  he  did  not  fuUy  understand 
the  question  or  was  mistaken  in  his  conclusion.  ^*^ 

Tracks,  rails. 

It  was  said  that  a  brakeman  who  continues  in  the 
service  of  a  railroad  company,  with  knowledge  that  the 
guard  of  a  switch  is  made  of  T  rail,  cannot  recover  for  the 
injuries  sustained  in  consequence  of  his  foot  being  caught 
between  the  guard  and  the  frog,  notwithstanding  it  may 
appear  that  if  the  guard  had  been  made  of  different  rail  it 
would  have  been  less  dangerous.^*® 

A  workman  employed  for  several  months  by  an  em- 
ployer who  operates  cars  on  his  tracks,  assumes  the  risk 
of  injury  from  slipping  while  attempting  to  block  the 
wheels  of  a  car  and  thus  catching  his  glove  on  a  projecting 
spike  in  one  of  the  ties,  where  it  appears  he  was  familiar 
with  the  work,  that  he  knew  of  the  danger  of  sUpping 
if  he  failed  to  block  the  wheel,  and  also  knew  that  the 
ties  were  second  hand  and  he  had  seen  spikes  in  some 

543.  Mann  v.  Morris,  24  Ky.      fer  Co.,  80  Minn.  504,  83  N.  W.  395. 
L.  253,  68  S.  W.  402.  546.     Smith  v.  St.  L.,  K.  C.  & 

544.  Kline    v.    Abraham,  178      N.  R.  Co.,  69  Mo.  32,  33  Am.  Rep. 
N.  Y.  377,  70  N.  E.  923.  484. 

545.  Harding  v.  Railway  Trans- 
2  M.  &  s.— 12 
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of  them  while  they  were  piled,  but  may  not  have  known 
of  the  particular  spike  that  caused  his  injury. ^*^ 

Where  an  old,  experienced  railroad  man  in  defendant's 
service  was  directed  to  assist  in  moving  a  dead  engine  in 
its  yard,  and  while  so  doing  was  injured  by  being  caught 
between  that  engine  and  another  one  that  was  standing 
on  an  adjoining  track,  the  work  being  done  in  open 
day,  and  plaintiff  could  see  both  engines  and  could  judge 
of  the  distance  between  them,  and  he  was  not  directed 
to  take  any  particular  position  in  working,  it  was  held 
that  the  evidence  justified  the  direction  of  a  verdict  for  the 
defendant,  since  the  danger  was  incident  to  the  service.  ^^* 

Tracks,  crevice  in. 
Whether  a  switchman  who  had  worked  in  a  railroad 
yard  for  two  months  and  more,  and  whose  duties  required 
him  to  pass  over  a  crevice  between  the  rail  and  the 
planking,  with  knowledge  of  the  existence  of  the  crevice, 
assumed  the  risk  of  injury  therefrom,  was  a  question  for 
the  jury.*^^ 

Tracks,  culvert. 

It  was  held  that  an  engineer  assum.ed  the  increased 
hazard  of  his  employment  due  to  the  fact  that  the  road 
was  constructed  through  a  mountainous  country,  but  did 
not  assume  the  risk  caused  by  fault  of  construction  and 
maintaining  of  the  road  bed  and  track,  even  though 
hability  to  accident  thereby  was  increased  because  the 
road  was  built  in  proximity  to  mountain  ranges.  The  fact 
was  that  sand  was  deposited  upon  the  track,  and  the 
claim  was  that  the  company  was  negligent  in  not  having 
provided  a  culvert  at  that  point. "° 

Tracks,  manner  ballasted. 

Where  the  servant  had  been  employed  on  the  road  for 
twenty  months,  and  knew  or  must  have  known  the  man- 

547.  O'Neil  v.  Keyes,  168  Mass.  549.  Valley  R.  Co.  v.  Keegan, 
517,  47  N.  E.  416.                                    87  Fed.  849. 

548.  Anglin  v.  Texas  Pac.  R.  650.  Union  Pac.  R.  Co.  v. 
Co.,  60  Fed.  553,  9  C.  C.  A.  130.          O'Brien,  49  Fed.  538,  1  C.  C.  A. 

354. 
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ner  in  whioli  the  track  was  ballasted,  and  that  it  did  not 
extend  to  the  end  of  the  ties,  and  he  was  injured  by  step- 
ping into  such  space  while  coupling  cars,  it  was  held  that 
the  risk  was  assumed.  The  rule  was  stated  to  be  that 
where  a  servant  has  equal  knowledge  with  the  master 
of  the  defects  existing  in  the  appliances,  he  will  be  deemed 
to  have  waived  his  right  of  action  for  damages  arising 
from  injuries  resulting  from  such  defects.^" 

Tramway. 

A  servant  employed  as  a  driver  upon  a  tramway, 
injured  by  the  ends  of  cross  planking  which  extended  from 
eight  to  fourteen  inches  beyond  the  stringers,  breaking 
from  his  weight,  owing  to  their  defective  condition,  while 
he  was  engaged  in  the  act  of  lifting  a  derailed  car,  assumed 
the  risk,  it  appearing  that  the  space  between  the  rails 
was  doubly  planked  and  in  a  safe  condition,  that  the  ends 
of  many  of  the  cross  planks  had  become  broken  and  were 
never  repaired;  that  he  had  five  years  experience  about  the 
tramway  and  knew  that  the  car  could  be  replaced  without 
his  standing  on  the  outside  of  the  stringer. ^^^ 

An  employee  working  on  a  tramway  assumes  the  risk 
of  falling  from  planks  placed  along  the  edge  of  open  vats, 
where  he  knew  that  vapors  arising  from  the  tanks  would 
occasionally  obscure  the  planks  from  view  and,  con- 
densing, would  settle  upon  the  planks,  making  them 
slippery,  especially  where  he  had  been  cautioned  to  be 
careful.  He  attempted  to  cross  upon  the  planks  where  it 
was  dark.^^' 

Trap  door  in  mill. 

Where  a  workman  in  a  factory  knew  of  the  custom  to 
put  lumber  through  a  trap  door  in  conveying  it  to  the 
second  story  from  the  first,  and  he  was  injured  while  the 
door  was  unexpectedly  raised  by  another  employee  from 
the  floor  below,  it  was  held  that  the  risk  was  one  he 

551.  Clark  v.  Missouri  Pae.  R.  553.  Shippey  v.  Grand  Rapids 
Co.,  48  Kan.  654,  29  Pae.  1138.  Leather   Co.,    124  Mich.   533,   83 

552.  Davey  v.  Hall  &  Munson  N.  W.  284. 
Co.,  122  Mich.  206,  80  N.  W.  1082. 


1112  Master  and  Seevant.  §  392 

assumed,  and  it  became  immaterial  that  the  method  was 
extra  hazardous. ^^* 

An  employee  assumed  the  risk  of  a  trap  door  through 
■which  he  fell,  which  was  not  securely  fastened  by  reason 
of  the  hinges  which  held  it  being  loose,  the  door  having 
been  in  that  condition  for  four  months,  and  he  having 
been  told  on  beginning  work  three  weeks  previous  that  the 
hinges  were  loose  and  that  it  had  slipped  while  another 
employee  was  passing  over  it.^^^ 

Trestle,  defective. 
In  an  action  by  an  employee  to  recover  damages  for 
personal  injuries  received  by  faUing  from  a  coal  trestle 
while  stepping  from  a  car  to  a  defective  plank  covering 
the  trestle,  where  the  circumstances  were  such  that  it 
could  not  be  said  as  matter  of  law  that  the  plaintiff  saw  or 
could  have  seen  it,  a  non-smt  was  erroneous."* 

Tunnel,  rock  in. 

An  employee  has  a  right  to  presume  that  the  master  has 
performed  his  duty  in  making  the  place  in  which  he  is 
directed  to  work,  reasonably  safe  and  to  proceed  upon  that 
presumption,  unless  a  reasonably  prudent  person  in  per- 
forming the  work  assigned  him  would  have  learned  facts 
from  which  he  would  have  apprehended  danger  to  himself. 
The  question  was  as  to  the  danger  of  falling  rock  in  a 
tunnel  in  which  the  employee  was  working,^" 

Turn  table,  hole  in. 
A  helper  in  a  round  house,  knowing  of  the  existence  of  a 
hole  in  a  turntable,  assumes  the  risk  of  working  upon  it, 
though  he  may  have  seen  the  bridge  carpenters  measuring 
it,  there  being  no  promise  to  repair.^^* 

554.  Anthony  v.  Leeret,  105  N.  557.    Hanley       v.        California 
Y.  691,  12  N.  E.  561.                            Bridge  &  Const.  Co.,  127  Cal.  232, 

555.  Russ  V.  American  Cereal      59  Pac.  577,  47  L.  R.  A.  597. 

Co.,  110  la.  743.  558.     Cowles  v.  Chicago,  R.  I. 

556.  WazensM  v.  N.  Y.  C.  &      &  Pao.  R.  Co.,   102  la.   507,   71 
H.  R.  R.  Co.,  180  N.  Y.  466,  73      N.  W.  580. 

N.  E.  229. 
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Vats  and  the  like. 

An  employee,  witli  knowledge  that  vats,  one  of  which 
contains  vitriol,  are  placed  in  the  floor  of  a  mill,  and  when 
the  covers  are  off  are  not  protected  by  a  railing  or  otherwise, 
continuing  the  employment  without  objection,  assumes 
the  risk  of  injury  from  such  cause.  ^^^ 

An  employee  famiUar  with  the  condition  existing  in  a 
salt  plant,  that  the  steam  obscured  the  hghts  at  times,  who 
walked  into  a  pan  of  hot  brine  at  the  side  of  a  passageway, 
his  place  of  work,  assumed  the  risk."" 

An  employee  employed  in  a  part  of  a  mill  in  which  he 
had  never  worked  before,  stepped  into  a  barrel  of  hot 
water,  the  top  of  the  barrel  being  even  with  the  surface  of 
the  floor,  and  was  injured.  When  the  engine  was  at 
work,  clouds  of  steam  would  rise  from  it.  At  the  time  of 
the  injury  the  engine  was  not  working  and  no  steam  was 
rising  from  the  barrel.  The  barrel  had  previously  been 
kept  covered,  but  had  been  uncovered  for  some  time  prior 
to  the  accident.  It  was  held  the  danger  was  not  obvious 
and  the  risk  not  assumed.^" 

Where  a  young  man,  a  minor,  having  four  weeks  experi- 
ence in  a  dye  room  of  a  mill,  evidently  while  leaning  over 
the  sides  of  the  vat  to  adjust  some  hooks  with  a  gearing, 
sKpped  upon  the  planks  where  he  was  standing,  which 
were  wet  and  shppery,  and  fell  into  the  vat,  recovery  was 
denied  on  the  ground  that  negligence  on  the  part  of  the 
master  in  ftirnishing  the  appliance  did  not  appear,  and  also 
that  the  employee  knew  of  the  condition  and  his  fall  was 
probably  due  to  his  own  carelessness. ^^^ 

Warehouse,  danger  of  beam  falling. 

An  employee  of  the  defendant  was  injured  while  at  work 

in  defendant's  oil  warehouse  by  a  beam  falling  upon  him. 

He  knew  the  dangerous  condition  of  the  premises  and  that 

this  beam  was  hkely  to  fall.    It  was  said:  It  is  a  familiar 

559.  Carrigan  v.  Washburn  &  561.    Johnson  v.   Taeoma  Mill 
Moen  Mfg.  Co.,  170  Mass.  79,  48      Co.,  22  Wash.  88,  60  Pao.  53. 

N,  E.  1079.  562.    Bessey  v.  Newichawanick 

560.  roster  v.  Kansas  Salt  Co.,      Co.,  94  Me.  61. 
60  Kan.  859,  57  Pac.  961. 
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principle  that  a  person  entering  the  service  of  another 
assumes  all  risks  naturally  incident  to  and  within  the  scope 
of  the  enaplo3rment,  or  if  after  his  employment  and  in  the 
coiirse  thereof  he  discovers  manifest  dangers  and  continues 
in  the  service  without  complaint,  he  will  be  presumed  to 
have  assumed  the  risks.  It  was  held  that  he  assumed 
the  risk.  The  doctrine  of  contributory  negligence,  a 
special  feature  in  this  state,  it  was  said,  would  apply  if 
the  plaintiff  was  ordered  in  to  a  place  of  danger  by  his 
employer,  or  was  injured  while  obeying  the  conomand 
of  his  master  in  doing  something  not  in  the  ordinary  course 
of  his  employment.  In  such  cases  there  is  no  assumption 
of  risk. ^^^ 

Well. 

The  doctrine  that  where  a  servant  contracts  to  work 
for  his  employer  he  assumes  all  the  risks  ordinaiily  inci- 
dent to  the  business,  and,  where  he  has  equal  knowledge 
with  the  master  of  the  danger  attending  the  work,  that  he 
assumes  the  consequences  of  the  risk  if  he  continues  in  the 
employment,  was  applied  to  a  railroad  employee  injured 
while  cleaning  out  a  large  weU.  The  curbing  was  rotten, 
the  dirt  was  overhanging  its  edge,  and  for  the  two  days 
he  was  thus  working,  prior  to  his  injury,  was  frequently 
falling.  His  injuries  were  caused  by  a  large  mass  of 
such  overhanging  dirt  falling  upon  him."^ 

It  was  said  that  an  employee  who  is  aware  of  the 
existence  of  a  well  near  his  place  of  work,  but  ignorant 
of  its  purpose,  will  be  held  to  have  assumed  the  risk  of 
falling  into  it,  and  it  is  immaterial  that  he  did  not  know 
the  precise  extent  or  character  of  the  injury  he  would 
sustain  if  he  fell  into  the  weU.*^^ 

§  393.  Violations  of  rules. 

An  employee  who  with  knowledge  of  repeated  violation 
of  a  rule  by  his  fellow-servants,  continues  thereafter  in  the 

563.  Lucey  v.  Hannibal  Oil  Co.,  565.  Feely  v.  Pearson  Cordage 
120  Mo.  32,  31  S.  W.  340.                     Co.,  161  Mass.  426,  37  N.  E.  368. 

564.  G.  H.  &  S.  A.  R.  Co.  v. 
Lempe,  59  Tex.  19. 
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service  without  complaint  or  notice  to  the  master,  assumes 
the  risk  of  injury  caused  thereby.^" 

C.  Equal  Knowledge. 

§  394.  General  rule. 

It  is  often  stated  as  a  rule  that  where  the  servant  has 
equal  knowledge  or  equal  means  of  knowledge  of  defects 
and  dangers  ta  or  about  the  employment  in  which  the 
servant  is  engaged,  that  then  such  defects  and  dangers  are 
risks  assumed.  The  broad  statement  was  made  that  in  an 
action  for  injury  resulting  to  a  servant  from  defective  ma- 
chinery or  appliances,  the  real  question  is  whether  the 
servant  had  equal  opportunities  with  his  employer  for 
observing  the  defective  machinery  or  material  furnished 
and  intends  to  waive  any  objection.^" 

Evidently  the  court  must  have  intended  such  rule  as 
applicable  to  obvious  defects  only.  The  courts  quite 
generally,  though  there  are  some  exceptions,  state  the  rule 
substantially  as  that  first  above  given.^^^ 

566.  Reberk  v.  Home  &  Danz  900;  Cleveland  C.  C.  &  St.  L.  R. 
Co.,  85  Minn.  326,  88  N.  W.  Co.  v.  Powers,  173  Ind.  105,  88 
1003.  See  also  vol.  1,  cliapter  on  N.E.  1073,89N.  E.  485;  Staldterv. 
rules.  City  of  Huntington,  163  Ind.  354, 

567.  Dale  v.  St.  L.,  K.  C.  &  55  N.  E.  88;  Brazil  Block  Coal  Co. 
N.  E.  R.  Co.,  63  Mo.  455;  Elmore  v.  Hoodlet,  129  Ind.  327,  27  N.  E. 
V.  Seaboard  Air  Line  Co.,  130  N.  141;  Bradbury  v.  Goodwin,  108 
Car.  506,  41  S.  E.  786.  Ind.  286,  9  N.  E.  302;  Vincennes 

568.  Fairmont  County  Assn.  Water  Supply  Co.  v.  Wbite,  124 
V.  Davis,  4  Colo.  App.  670,  36  Ind.  376,  24  N.  E.  749;  Walker  v. 
Pac.  911;  Burlington,  etc.,  R.  Co.  Scott,  67  Kan.  814,  64  Pac.  615; 
V.  Liebe,  17  Colo.  280,  29  Pac.  176;  Clark  v.  Missouri  Pac.  R.  Co.,  48 
Johnson  v.  Oakes,  70  Fed.  566;  Kan.  654,  29  Pac.  1138;  Rush  v. 
Stewart  v.  Seaboard  Air  Line  R.  Railway  Co.,  36  Kan.  129,  12  Pac. 
Co.,  115  Ga.  624,  41  S.  E.  981;  582;  Tanner  v.  New  York,  N.  H.  & 
Hazlehurst  v.  Brunswick  Lbr.  Co.,  H.  R.  Co.,  180  Mass.  572,  62  N.  E. 
94  Ga.  536,  19  S.  E.  576;  Pennsyl-  993;  Davis  v.  Forbes,  171  Mass. 
vania  Co.  v.  Lynch,  90  lU.  333;  548,  61  N.  E.  20,  47  L.  R.  A.  170; 
Christianson  v.  William  Graves  Cunningham  v.  Merrimae  Paper 
Tank  Works,  223  lU.  142,  79  N.  E.  Co.,  163  Mass.  89,  39  N.  E.  774; 
97;  Montgomery  Coal  Co.  v.  Kean  v.  Detroit  C.  &  B.  R.  M., 
Barringer,  218  lU.  327,  75  N.  E.  66  Mich.  277,  33  N.  W.  395,  11  Am. 
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However,  it  is  submitted  that  it  is  not  true  as  a  general 
proposition  that  where  the  servant  has  "equal  means" 
of  knowledge  as  the  master,  he  assumes  the  risk.  We 
have  seen  that  defects  which  are  discoverable  by  the 
exercise  of  such  care  as  is  required  of  the  master  are  not 
necessarily  discoverable  by  such  attention  to  his  sur- 
roundings as  an  employee  is  bound  to  give.  The  latter 
is  only  required  to  see  and  comprehend  those  defects  and 
imperfections  which  would  ordinarily  attract  his  atten- 
tion,"' and  has  no  duty  of  inspection  to  examine  and 
discover  latent  defects,  and  does  not  assume  the  risks  of 
defects  of  which  he  has  no  knowledge  and  which  he  cannot 
discover  by  the  exercise  of  ordinary  care.*™ 

It  would  seem  that  it  is  immaterial  whether  each  had 
equal  opportunities  for  observation  or  discovery.  The  real 
question  is  whether  the  servant,  within  the  limits  of  his 
duty,  had  such  opportunities  as  would  charge  him  with 
knowledge.  The  court  is  not  concerned,  in  determining 
the  question  of  assumed  risk,  as  to  what  opportunities  the 
master  may  have  had,  and  should  not  investigate  that 
question  nor  determine  the  issue  by  a  comparison  of  oppor- 
tunities.    It  is  submitted   that   the   question   of  equal 

St.  492;  Oleson  v.  McMuIlen,  34  53  Am.     Rep.   292.   It  is    stated 

Minn.  94, 24  N.  W.  318;  Yazoo  City  as  a  rule  of  the  Georgia  court,  that 

Transp.  Co.  v.  Smith,  78  Miss.  140,  to  render  a  master  liable  for  negU- 

28  So.  807;  Grandette  v.  Boston  genee  in  failing  to  provide  a  safe 

&  M.  R.  Co.,  74  N.  Hamp.  597,  working  place,  it  must  be  shown  he 

64  At.  667;  Graves  v.  Brewer,  38  had  or  was  chargeable  with  knowl- 

N.  Y.  566,  4  App.  Div.  327;  Meix-  edge  of  the  danger,  that  the  serv- 

ner  v.  Philadelphia  Brewing  Co.,  ant  did  not  know  of  it,  and  had  not 

210    Pa.    St.    597,    60    Atl.    259;  equal  means  of  knowing  it.     Hol- 

Carlson  v.  Sioux  Falls  Water  Co.,  land  v.  Durham  Coal  &  Coke  Co., 

5   S.   Dak.   402,   59  N.   W.   217;  131  Ga.  715,  63  S.  E.  290. 

Missouri,  K.  &  T.  R.  Co.  v.  SpeU-  569.     See    Laughy    v.    Bird    & 

man,  34  S.  W.  (Tex.  Civ.    App.)  WeUs  Mfg.  Co.,  136  Wis.  301,  117 

298;  WaUs  v.  Hart,  7  Wash.  178,  N.  W.  796. 

34  Pac.  423;  Tham  v.  J.  T.  Steeb  570.     Chicago  &  E.  I.  R.  Co.  v. 

Shipping  Co.,  39  Wash.  271,   81  Heery,  203  lU.  492,  68  N.  E.  74; 

Pac.  711;  GeibeU  v.  Collins  Co.,  54  Shebeek  v.  National  Cracker  Co., 

W.  Va.  518,  46  S.  E.  569;  KeUy  v.  120  la.  414,  94  N.  W.  920. 
Abbott,  63  Wis.  309,  23  N.  W.  890, 
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knowledge  or  equal  means  of  knowledge  or  equal  opportu- 
nities to  acquire  knowledge  has  no  place  in  determining 
the  issue  of  assumed  risk,  and  that  there  is  no  force  in  the 
expression. 

§  395.  Rule  repudiated  in  some  states. 

The  California  court,  and  some  others,  repudiate  the 
so-called  rule.  It  is  stated:  "It  has  often  been  said  that 
the  master  is  not  Uable  for  defects  (in  his  appliances)  to  a 
servant  whose  means  of  knowledge  thereof  are  equal  to 
those  of  the  master.  But  this  is  an  erroneous  statement. 
The  master  has  no  right  to  assume  that  the  servant  will  use 
such  means  of  knowledge  because  it  is  not  part  of  his  duty 
to  inquire  into  the  sufficiency  of  those  things.  The  true 
definition  is  that  when  circumstances  make  it  the  duty  of 
the  servant  to  inquire  it  is  contributory  negligence  on  his 
part  not  to  inquire;  a  servant  is  chargeable  with  actual 
notice  as  to  matters  concerning  which  it  is  his  duty  to 
inquire.""^ 

Later  it  was  said:  "The  mere  fact  that  the  master 
and  servant  may  have  equal  means  of  knowledge,  will  not 
exonerate  the  master  for  negUgent  failure  of  duty  in  respect 
to  his  appliances  or  acts.  The  master  is  bound  to  use 
his  means  of  knowledge  while  the  servant  has  no  such 
duty.""2 

It  is  stated  by  the  Kentucky  com-t  that  the  doctrine 
of  equal  means  of  knowledge,  though  having  had  a  place 
in  the  decisions  of  that  court  for  a  while,  had  been  fre- 
quently ignored  and  expressly  denied.^" 

§  396.  Defects  appearing  from  use. 

There  are  cases  where  defects  appear  or  are  occasioned 
in  the  use  of  an  apphance  with  which  the  employee  is  at 
work.  In  such  a  case,  ordinarily,  the  workman  has 
superior,  certainly  equal,  opportunity  for  observing  the 
defect  and  realizing  the  danger  that  may  be  incident  to 

571.  Magee  v.  N.  P.  C.  R.  Co.,  573.  Kentucky  Freestone  Co.  v. 
78  Cal.  430,  21  Pac.  114,  12  Am.  St.  MeGliee,  25  Ky.  L.  R.  2211,  80  S. 
Rep.  69.  W.  1113;  Pfister  v.  J.  H.  Peter  & 

572.  Starr  v.  Krenzberger,  129  Co.,  117  Ky.  501,  25  K.  L.  R.  1605, 
Cal.  123,  79  Am.  St.  Rep.  92.  78  S.  W.  450. 
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such  defect,  and  will  be  held  to  an  assumption  of  the  risk, 
if  he  continues  its  use.  The  fact,  however,  that  the 
master  may  have  equal  means  of  discovery  of  such  defect, 
in  no  manner  affects  the  knowledge  chargeable  to  the 
servant.  It  neither  adds  to  it  nor  diminishes  it.  It  is 
largely,  however,  in  cases  of  such  character  that  the 
expression  has  been  used. 

§  397.  Inexperienced  or  immature  servant. 

The  rule  as  to  equal  knowledge  applies  only  where  the 
servant  is  of  sufficient  discretion  to  appreciate  the  dangers 
incident  to  the  work.^'^ 

§398.     Illustrations  of  rule. 

This  rule  as  to  equal  knowledge  has  been  apphed  by 
nearly  all  the  courts  in  many  cases. "^ 


574.  Giebell  v.  CoUins  Co., 
54  W.  Va.  518,  46  S.  E.  569. 

575.  Block    substittttbd    foe 

BOX  TO  STAND  tJPON.       The 

liability  of  a  block  substituted  for 
a  box  for  the  employee  to  stand 
upon  to  reach  the  feed  attachment 
above  rolls  of  the  machine  where 
tipping  and  thus  throwing  his  arms 
into  the  roUs  of  the  machine. 
Minnie  v.  Mueller,  140  Mich.  3, 
103  N.  W.  524. 

Box  TO  STAND  UPON.  The  in- 
sufficiency of  a  box  handed  an 
employee  by  another  such,  at  the 
direction  of  the  foreman,  to  stand 
upon  while  sawing  a  wire,  where  he 
knew  it  had  been  obtained  ia  the 
em.ergency  and  had  not  been  in- 
spected. It  was  not  a  tool  or 
implement  for  doing  the  work,  but  a 
mere  temporary  expediment.  Sou- 
tar  V.  Minneapolis  International 
Elec.  Co.,  68  Minn.  18,  70  N.  W. 
796. 

Bracing  of  slabs  of  stone  in  a 
CAR.  The  danger  from  the  man- 
ner in  which  slabs  of  stone  were 
braced  in.  an  upright  condition  in  a 


car,  where  it  was  the  duty  of  the 
employee  injured  by  their  falling  to 
firmly  brace  them  so  as  to  with- 
stand the  jar  of  the  ear  from  other 
stones  being  loaded  thereon.  Stone 
V.  Bedford  Quarries,  156  Ind.  432, 
60  N.  E.  35. 

Car  door  as  a  platform.  The 
fitness  and  strength  of  a  car  door 
used  as  a  platform  upon  which  to 
convey  articles  from  a  wharf  to  a 
car.  Pennsylvania  Co.  v.  Lynch, 
90  lU.  333. 

Cars  op  uneven  height;  dan- 
ger IN  coupling.  Of  the  danger  of 
coupling  cars  of  uneven  height. 
Kelly,  Admr.  v.  Abbott,  63  Wis. 
309,  23  N.  W.  890,  53  Am.  Rep.  292. 

Claw  bar;  dull  condition  of. 
The  risk  of  working  in  a  dangerous 
place  with  a  claw  bar  which  was 
worn,  it  faihng  to  hold,  slipping, 
causing  him  to  fall  from  the  bridge 
upon  which  he  was  working. 
Houston  &  T.  C.  R.  Co.  v.  Scott, 
62  S.  W.   (Tex.  Civ.  App.)   1077. 

Dangerous  act  by  order  of 
SUPERIOR.  An  experienced  miU 
hand  and  fireman,  upon  being  di- 
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For  instance,  it  not  being  shown  that  the  master,  and 
owner  of  a  building,  had  any  knowledge  of  the  qnahties 
and  nature  of  varnish  other  than  as  such  owner,  in  the 
care  and  keeping  of  which  he  had  caused  varnish  to  be 


rected  by  the  superinterLdent  to 
climb  a  ladder  leaning  against  a 
revolving  shaft  and  there  adjust  a 
belt,  did  so  and  was  injured.  It 
was  said  he  had  no  cause  for  com- 
plaint, for  if  it  was  negligence  on  the 
part  of  the  superintendent  to  so 
direct  him,  it  was  equally  negli- 
gence on  Ms  part  to  obey.  Cooso 
Mfg.  Co.  V.  Williams,  133  Ala.  606, 
32  So.  232. 

Emebt  belt  defective.  The 
liability  of  a  defective  emery  belt  to 
break,  having  knowledge  that  belts 
were  apt  to  and  often  did  break, 
and  the  employees  work  was  such 
that  he  could  know  better  than 
any  one  else  of  its  defective  condi- 
tion. Taylor  v.  Withington  & 
Cooley  Mfg.  Co.,  136  Mich.  652. 

Floor;  hole  in.  The  danger  in 
lifting  a  truck  out  of  a  hole  in  the 
floor.  Ferguson  v.  Phoenix  MiUs, 
106  Tenn.  236,  61  S.  W.  53. 

Hand  car,  defect  in.  The 
condition  of  a  hand  car  having  a 
broken  rod  and  the  danger  there- 
from. Burlington,  etc.,  R.  Co.  v. 
Leibe,  17  Colo.  280,  29  Pac.  175. 

Hauling  timber  on  a  truck. 
The  danger  incident  to  hauling  tim- 
ber on  a  truck.  Hazlehurst  v. 
Brunswick  Lbr.  Co.,  94  Ga.  635,  19 
S.  E.  756. 

Loading  logs.  A  servant  load- 
ing logs,  having  equal  opportunity 
with  the  master  of  knowing  the 
danger.  Van  Dyke  v.  Mento  Fruit 
Co.,129Ga.532,  59S.E.216. 

Loading  cotton  bales  covered 


WITH  ice;  danger  hands  freez- 
ing. A  servant  ordered  to  assist  in 
loading  bales  of  cotton  covered 
with  ice  and  snow  upon  a  boat, 
assumed  the  risk  of  his  hands  be- 
coming frozen,  the  presumption 
being  that  he  had  equal  knowledge 
of  the  effect  of  the  cold  upon  his 
person.  Yazoo  City  Trans.  Co.  v. 
Smith,  78  Miss.  140,  28  So.  807. 

Lowering  a  heavy  casting 
INTO  CELLAR.  The  risk  from  the 
lowering  of  a  heavy  casting  iron  into 
the  hold  of  a  dredge,  by  its  slipping, 
the  employee  being  a  capable  engi- 
neer, and  a  part  of  his  duties  were 
to  erect  and  repair  machinery. 
Schneider  v.  Wolverine  Cement  Co., 
146  Mich.   87,   108  N.  W.   1113. 

Material  selected  by  serv- 
ant. The  risk  from  obvious  de- 
fects in  materials  selected  by  the 
employee  from  a  mass  furnished 
him  for  that  purpose.  Maloney  v. 
United  States  Rubber  Co.,  169 
Mass.  347. 

MULLION      HOLDING      PANES      OF 

GLASS,  STRENGTH  OP.  The  liability 
of  a  mullion  holding  two  panes  of 
glass  to  break  upon  pressure,  to  a 
workman  inserting  a  pane  of  glass 
in  place  of  a  broken  one.  Saunders 
V.  Eastern  HydrauUc  Pressed  Brick 
Co.,  63  N.  J.  L.  554,  44  At.  630,  76 
Am.  St.  Rep.  222. 

Physical  laws.  The  effect  of 
turning  a  strong  current  of  air  in  an 
oven  in  which  an  employee  was 
working,  the  result  being  to  vio- 
lently   disturb    dust    and    ashes 


1120 


Masteb  and  Sebvant. 


§398 


used,  and  it  appearing  that  tlie  employee  injured  by  an 
explosion  of  such,  varnish  was  a  man  of  mature  years,  a 
carpenter  by  trade,  who  had  been  employed  for  years  as 
an  all  around  man  to  make  repairs  and  keep  thiags  in 


therein,  and  affect  the  workman's 
eyes.  Page  v.  Battle  Creek  Pure 
Food  Co.,  142  Mich.  17,  105  N.  W. 
72. 

Piling  curb  stones;  method. 
The  risk  by  an  experienced  em- 
ployee familiar  with  the  method  of 
piling  curb  stones,  of  the  pile 
faUing.  Regan  v.  Lombard,  192 
Mass.  319,  78  N.  E.  476. 

Position  assumed  in  ebmoving 
A  BELT  PROM  A  PULLET.  The  dan- 
ger to  an  employee  accustomed  to 
east  off  belts  from  pulleys  in  remov- 
ing a  belt  from  a  pulley  while 
occupying  an  unnecessarily  dan- 
gerous position  not  assumed  by  him 
before.  Koepcke  v.  Wisconsin  B.  & 
I.  Co.,  116  Wis.  92,  92  N.  W.  558. 

Quarry;  dangers  incident  to 
WORK  IN.  The  rule  was  stated:  It 
is  a  general  principle  that  the  serv- 
ant assumes  aU  the  risks  ordinarily 
incident  to  the  business,  and  where 
he  has  equal  facilities  with  the 
master  for  ascertaining  the  danger 
incident  to  labor  in  which  he  is 
engaged,  he  takes  the  risk  upon 
himseU;  and  applied  where  an  em- 
ployee was  set  to  work  by  his  fore- 
man to  dig  a  ditch  on  the  top  of  an 
overhanging  bank  for  the  purpose  of 
throwing  it  down,  and  he  was 
injured  by  the  bank  giving  way.  It 
was  said  the  work  required  was  not 
of  such  a  character  as  to  require 
experience  to  know  the  danger  at- 
tendant upon  it.  Any  man  of  ordi- 
nary mental  capacity  should  have 
known  there  was   danger  in  dis- 


lodging an  overhanging  ledge.  Mis- 
souri, K.  &  T.  R.  Co.  V.  SpeUman, 
34  S.  W.  (Tex.  Civ.  App.)  298. 

Quarry;  danger  op  rock  pall- 
ing. The  danger  from  thin  seams 
of  clay  in  a  stone  quarry  running 
in  all  directions  known  by  the 
superintendent  and  the  employee, 
the  cause  of  pieces  of  rock  falUng 
therein.  Mielke  v.  Chicago  &  N.W. 
R.  Co.,  103  Wis.  1,  79  N.  W.  227, 
74  Am.  St.  Rep.  834. 

Removing  earth  prom  under  a 
STONE.  The  danger  of  a  stone 
falling  from  removing  the  earth 
from  under  it.  Welch  v.  Carruci 
Stone  Co.,  215  Pa.  St.  34,  64  At. 
392. 

Rope,  condition  op;  used  in 
operating  a  perry  boat.  an 
employee  operating  a  boat  used  as 
a  ferry,  having  an  equal  or  better 
opportunity  of  knowing  the  imper- 
fect condition  of  a  rope  which 
broke,  than  the  master,  the  defect 
being  open  and  obvious  to  him. 
Chesapeake  &  Ohio  Ry.  Co.  v. 
Sparrow's  Admr.,  98  Va.  630,  67 
S.  E.  302. 

Saw;  condition  op  after  re- 
pairs. The  condition  and  peculiar 
action  of  a  saw,  upon  its  being  fixed 
by  a  skilled  mechanic,  where  the 
workman  expressed  himself  as  satis- 
fled.  Masterson  v.  Eldridge,  208 
Pa.  242,  57  At.  515. 

SCAPPOLD      BUILT      BY      SERVANT. 

The  danger  in  falling  from  a  plat- 
form which  the  workman  had  as- 
sisted in  building  while  engaged  in 
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order  in  a  large  building,  it  was  held  that  such  employee 
had  equal  knowledge  with  the  master  as  to  the  qualities 
and  nature  of  varnish  and  hence  was  not  Uable  for  injuries 
sustained  while  emptjdng  varnish  from  a  barrel,  causing 
an  explosion."^ 

§  399.  Knowledge  of  servant  superior  to  that  of  master. 
It  was  held  that  a  fireman  who  had  been  without  rest 
for  thirty  hours,  assumed  the  risk  of  injury  from  such 
cause,  where  directed  by  the  company  to  make  a  short  run 
of  two  hours.  There  was  no  compulsion  in  the  direction, 
and  he  knew  his  condition  better  than  any  one  else."' 


constructing  a  hoisting  apparatus. 
A  rope  whicli  he  had  selected  from 
a  pile  at  hand  was  the  cause  of  Ms 
fall.  Cronin  v.  RusseU  Wheel  & 
Foundry  Co.,  132  Mich.  500,  93 
N.  W.  1070. 

Sewer;  laying  of.  The  danger 
incident  to  laying  a  sewer  at  which 
the  employee  was  at  work.  Dube  v. 
Gay,  69  N.  Hamp.  646,  46  At.  1049. 

Tool  made  by  sebvant.  The 
risks  of  injury  from  a  tool  made  by 
the  workman,  while  using  it. 
Brundige  v.  Dodge  Mfg.  Co.,  183 
Mass.  100,  66  N.  E.  604. 

Track;  manneb  ballasted.  Of 
the  condition  and  manner  in  which 
a  track  was  ballasted.  Clark  v. 
Missouri  Pac.  R.  Co.,  48  Kan. 
654,  29  Pac.  1138. 

Trench,  dangeb  op  sides  cav- 
ing. The  danger  of  the  sides  of  a 
trench  caving  in.  Fairmont  Cen- 
tury Assn.  V.  Davis,  4  Colo.  App. 
570,  36  Pac.  911 ;  Carlson  v.  Sioux 
FaUs  Water  Co.,  5  S.  Dak.  402,  59 
N.  W.  217;  Viucennes  Water  Sup- 
ply Co.  V.  White,  124  Ind.  376, 
24  N.  E.  747. 

Tbuck,  defect  in.  Defects  in  a 
truck   by   an   experienced   driver. 


Zielman  v.  McCullough,  214  Pa. 
22,  63  At.  368. 

Vault  shaft  standing  after 
A  FIRE.  The  condition  of  a  vault 
shaft  which  was  left  standing  after 
a  fire  which  destroyed  the  building 
by  a  workman  engaged  in  removing 
the  debris,  and  the  danger  of  its 
falling.  Gans  Salvage  Co.  v.  Byrne, 
102  Md.  230,  62  At.  155,  1  L.  R.  A. 
272  n.  s. 

Wagon;  defects  in.  It  was 
held  a  question  for  the  jury 
whether  an  employee  assumed  the 
risk  of  defects  iu  a  wagon  which  he 
was  using.  De  Grief  v.  N.  W. 
Knitting  Co.,  106  Minn.  15,  118 
N.  W.  558;  Thome  v.  Minneapolis 
Genl.  Elee.  Co.,  97  Minn.  329,  106 
N.  W.  252. 

Well,  cleaning  of.  Tte  dan- 
gers attending  the  work  of  clean- 
ing out  a  well.  Galveston  H.  & 
S.  A.  R.  Co.  V.  Lempe,  59  Tex.  19. 

576.  VaUie  v.  Hall,  184  Mass. 
358,  68  N.  E.  829. 

577.  Kerhn  v.  Chicago  &  N.  W. 
R.  Co.,  128  N.  W.  (Iowa),  548. 
See  also  Smith  v.  Railroad  Co., 
39  Tex.  Civ.  App.  468;  87  S.  W. 
1052. 
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D.  Obvious  Risks. 

§  400.  General  rule. 

Obvious  risks  and  known  risks  are  a  branch  of  extraor- 
dinary risks.  Obvious  risks  differ  from  ordinary  risks  in 
that  the  latter  are  entirely  disconnected  with  negUgence 
of  the  master,  while  obvious  risks  relate  to  risks  of  negli- 
gence of  the  master,  not  necessarily  shown  to  be  actually 
known,  but  which  should  have  been  known  by  the  serv- 
ant. For  instance,  if  the  master  neglects  his  duty  to 
furnish  a  safe  place  to  work  or  safe  appliances,  or  some 
other  duty,  and  the  servant  denies  knowledge  of  the  defect 
and  danger  resulting  therefrom,  or  there  is  no  positive 
evidence  that  he  had  such  actual  knowledge,  the  question 
often  arises  whether  the  facts  are  such  as  to  charge  the 
servant  with  knowledge  of  the  defect  and  danger,  and  if 
the  defect  and  danger  can  be  said  to  be  obvious  or  appar- 
ent, the  risk  is  assumed,  whether  or  not  actually  known, 
except  where  otherwise  provided  by  statute,  subject  to 
particular  rules  existing  in  a  few  states,  more  or  less 
hmiting  the  rule. 

Not,  as  has  been  heretofore  stated,  on  the  ground  that 
they  are  impliedly  embraced  in  the  contract  of  service, 
and  incident  to  his  employment,  but  as  a  voluntary  under- 
taking at  his  own  risk  to  do  the  work.^'* 

"The  true  rule"  was  stated  to  be  "that  the  servant 
assumes  not  only  the  ordinary  risks  incident  to  his  em- 
plojonent,  but  also  all  dangers  which  are  obvious  and 
apparent,  and  if  he  voluntarily  enters  into  or  continues 
in  the  service,  knowing  or  having  means  of  knowing  its 
dangers,  he  is  deemed  to  have  assumed  the  risks  and  to 
have  waived  all  claims  against  the  master  for  damages  in 
case  of  personal  injury  resulting  from  such  dangers.""' 

578.    Frye  v.  Bath  Gas  &  Elec.  assumption  of  obvious  risks,   has 

Co.,  94  Me.  17.  been  well  stated  as  follows;     "In 

679.    McCormiok  Harv.  Maoh.  the  relation  of  master  and  servant, 

Co.  V.  Zakaewski,  220  El.  522,  77  whatever  may  be  the  negligence  of 

N.  E.  147,  4  L.  R.  A.  848,  n.  s.  The  the  master  to  exercise  reasonable 

law  with  respect  to  the  question  of  care  to  provide  a  safe  place  for  his 
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Thus,  where  the  servant  consents  to  occupy  the  place 
prepared  for  him,  and  to  incur  the  dangers  to  which  he  will 
be  exposed  thereby,  having  sufficient  intelligence  and 
knowledge  to  enable  him  to  comprehend  them,  it  is  not  a 
question  whether  such  place  might  with  reasonable  care 
and  by  reasonable  expense  have  been  made  more  safe. 
His  assent  has  dispensed  with  that  part  of  the  master's 
duty  to  make  it  so.  Having  consented  to  serve  in  the 
way  and  manner  the  business  is  being  conducted,  he  has 
no  proper  ground  of  complaint,  even  if  reasonable  pre- 
cautions have  not  been  taken. ^^^ 

§  401.  What  are  obvious  risks. 

If  defects  in  the  appKances  or  place  to  work  are  patent 
or  open  to  observation,  they  are  obvious  risks  which 
are  assumed. ^*^ 


servant  to  perform  Ms  work  in,  or 
the  providing  safe  appliances  for 
him  to  do  his  work  with,  still, 
when  the  risks  of  danger  arising 
are  incidental  to  the  employ- 
ment and  obvious  to  the  serv- 
ant or  discoverable  by  the 
exercise  of  ordinary  care  on  the 
part  of  the  servant,  the  neglect  of 
the  master  cannot  be  made  the 
basis  of  an  action  for  damages  for 
injitries  caused  by  such  risks.  In  law 
they  are  assumed  by  the  servant 
when  he  enters  and  continues  in  the 
employment.  When  the  danger  is 
latent  and  concealed,  and  facts 
are  such  that  the  master  did  not 
have  any  knowledge  of  it,  and  the 
facts  are  not  such  that  the  master, 
in  the  exercise  of  reasonable  caje, 
should  have  known  of  it,  or  should 
have  been  put  upon  an  inquiry  to 
ascertain  the  danger,  the  servant 
cannot  recover  for  injuries  arising 
from  such  danger.  When  the  serv- 
ant and  master  have  a  like  knowl- 
edge and  appreciation  of  the  danger 
existing  in  the  employment,  there 


can  be  no  recovery  of  damages  by 
the  servant  for  injuries  arising 
therefrom."  Regan  v.  Palo,  62 
N.  J.  L.  30,  41  At.  364.  By  the 
terms  of  his  emplojrment  a  servant 
agrees  that  dangers  obviously  inci- 
dent to  the  discharge  of  his  duty, 
shaU  be  at  his  own  risk,  and  it  is 
unimportant  whether  he  is  informed 
or  knows  of  the  particular  danger 
to  be  apprehended.  Bauer  v. 
American  Car  &  Foundry  Co., 
132  Mich.  537,  94  N.  W.  9.  In  so 
far  as  risks  are  obvious,  pertaining 
to  the  apparently  permanent  fea- 
tures of  the  business  as  it  is  openly 
conducted,  an  employer  has  a  right 
to  believe  that  his  employee  agrees 
to  assume  them.  Wood  v.  Tileston 
&  HoUingsworthy  Co.,  182  Mass. 
449,  65  N.  E.  810. 

580.  Sullivan  v.  India  Mfg.  Co., 
113  Mass.  396;  Christianson  v.  Rio 
Grande  Western  R.  Co.,  27  Utah, 
132,  74  Pae.  876,  101  Am.  St.  Rep. 
945. 

581.  Davidson  v.  Cornell,  132 
N.  T.  228;  Missouri  P.  R.  Co.  v. 
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An  open  and  obvious  defect  is  one  which  is  naanifest 
to  the  senses  of  observation,  open  and  readily  discernible, 
whether  it  arises  from  the  nature  of  the  business,  the 
particular  manner  in  which  it  is  conducted,  or  the  use 
of  defective  and  unsafe  appliances. ^^^ 

A  danger  is  not  obvious,  as  a  matter  of  law,  it  is  said 
when  it  is  not  readily  observed  by  the  eye,  and  is  revealed 
only  by  an  experiment  or  by  accurate  measurements.^*^ 

Whether  the  risk  is  so  obvious  as  to  be  an  assumed  risk 
is  sometimes  affected  by  the  length  of  time  the  servant 
has  had  time  to  become  acquainted  with  the  character 
or  condition  of  the  appliance. ''* 

But  where  the  danger  is  obvious,  the  fact  that  the 
attention  of  the  servant  was  temporarily  diverted  by  other 
duties  does  not  preclude  the  assumption  of  risk.^*^ 

It  was  held  by  a  federal  court,  which  is  but  merely  the 
expression  of  a  settled  principle  of  the  law,  that  where 
both  the  defect  in  a  machine  and  the  danger  from  it  were 
plaioly  visible  and  obvious,  an  employee  of  mature  age 
and  average  iatelhgence,  who  continued  to  use  it,  without 
complaint,  must  be  conclusively  presumed  to  have 
assumed  the  risk  therefrom.^** 

§  402.  Duty  of  servant  to  discover  defects. 

It  is  frequently  held  that  a  servant  must  exercise  ordi- 
nary care  to  discover  defects.  ^^^ 

Lelimberg,  75  Tex.   61;  Texas  &  Steam  Brick  Co.,  20  R.  I.  453,  40 

Pae.  Ry.  v.  Archibald,  170  U.  S.  Atl.  7. 

665.  586.     Errico  v.  Washburn   Wil- 

582.  New  Omaha-Thomson  H.  liams  Co.,  170  Fed.  852. 

E.  L.  Co.  V.  Rombold,  73  Neb.  259,  587.     See  Indianapolis  &  Q.  R. 

106N.W.213.  T.  Co.  v.  Foreman,  162  Ind.  85, 

583.  Crimmins  v.  Booth,  202  69  N.  E.  669,  102  Am.  St.  Rep.  185 
Mass.  17,  88  N.  E.  449,  132  Am.  (rule  applied  to  incompetency  of 
St.  Rep.  468.  feUow  servant) ;  Anderson  v.  Minn. 

584.  See  Philadelphia  &  Read-  &  N.  W.  R.  Co.,  39  Minn.  523,  41 
ing  R.  Co.  V.  Huber,  128  Pa.  St.  N.  W.  104;  Quinn  v.  Chicago, 
63,  18  Atl.  334,  5  L.  R.  A.  439;  R.  I.  &  P.  R.  Co.,  107  Iowa,  710; 
Murdock  v.  Oakland,  S.  L.  &  H.  Cole  v.  Griffing  Iron  Co.,  63  N.  J. 
Elec.  R.  Co.,  128  Cal.  22.  L.  607,  44  Atl.  65.       The  rule  em- 

585.  Disano   v.   New   England  braces  within  its  scope  not  only 
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The  duty  of  a  servant  is  to  take  ordinary  care  to  learn 
the  dangers  which  are  likely  to  beset  him  in  the  service; 
he  must  not  go  blindly  at  his  work  where  there  is  danger. 
He  must  inform  himself /^^ 


suoli  risks  as  are  incident  to  the 
business,  but  such  risks  as  should 
become  apparent  to  the  employee 
by  ordinary  observation  or  are 
readily  discernible  by  a  person  of 
his  age  and  capacity  in  the  exercise 
of  ordinary  care.  Alcorn  v.  Chi- 
cago &  Alton  R.  Co.,  108  Mo.  81, 
14  S.  W.  943.  The  doctrine  as  ex- 
pressed by  the  majority  of  the 
courts  is  to  the  effect  that  the  serv- 
ant, as  to  obvious  defects,  is  held  to 
the  exercise  of  ordinary  care  in 
observing  his  surroundiags,  and  is 
chargeable  with  that  which  he 
would  thus  have  discovered.  It 
was  stated  that  an  employee  of 
mature  years,  engaged  in  the  opera- 
tion of  machinery,  is  bound  to  know 
and  comprehend  aU  the  dangers  of 
his  employment  which  are  open 
and  obvious  to  a  person  of  ordinary 
understanding  and  experience,  and 
even  though  he  is  not  possessed  of 
ordinary  intelligence  and  capacity, 
the  liability  of  the  master  is  not 
increased  thereby  if  he  is  not 
chargeable  with  knowledge  of  that 
fact.  Deisenreiter  v.  Kj-aus-Mer- 
kel  Malting  Co.,  97  Wis.  279,  72 
N.  W.  735.  To  same  effect. 
Armour  v.  Brazeau,  191  lU.  117,  60 
N.  E.  904;  Benjamin,  Atha  & 
Illingworth  v.  CosteUo,  63  N.  J.  L. 
27,  42  Atl.  766.  He  is  bound  to 
know  the  dangers  open  to  ordi- 
nary careful  observation  or  such  as 
would  be  known  by  the  exercise  of 
ordinary  care.  Consolidated  Stone 
Co.  V.  Summit,  152  Ind.  297,  53 
N.  E.  235.  It  was  said  a  servant 
2  M.  &  S.— 13 


is  bound  to  appreciate  the  dangers 
which  may  result  from  defects  of 
which  he  has  or  in  the  exercise  of 
due  care  might  have  knowledge, 
and  a  failure  to  appreciate  the 
danger  is  no  excuse.  Pennsylvania 
Co.  V.  McCurdy,  66  Ohio  St.  118, 
63  N.  E.  685.  And  such  undoubt- 
edly is  the  rule  ia  all  the  states 
with  few  exceptions.  The  courts  of 
Texas  seem  to  hold  there  is  no  duty 
resting  upon  the  servant  of  ordinary 
care  to  observe  defects.  That  he 
may  go  blindly  at  his  work  in  reli- 
ance upon  the  assumption  that 
the  master  has  performed  his  duty, 
and  that  there  are  no  dangers  to 
which  he  may  be  exposed,  arising 
from  a  breach  of  that  duty  in  re- 
spect to  the  character  or  condition 
of  the  apphanees.  Missouri,  K.  & 
T.  R.  Co.  V.  Hannig,  91  Tex.  347, 
43  S.  W.  508.  See  also  Jones  v. 
Pioneer  Mm.  &  Mfg.  Co.,  149  Ala. 
402,  42  So.  998.  The  Kentucky 
court  state  the  rule  to  be  that  if 
the  employee  knew  of  the  defect  he 
could  not  recover.  If  he  had  an 
equal  opportunity  with  those  whose 
duty  it  was  to  look  after  such,  he 
must  know  and  he  cannot  recover. 
The  fact  that  he  might,  by  the 
exercise  of  ordinary  care,  have 
known  of  the  condition  of  the 
premises  (tracks)  or  appliances 
will  not  preclude  a  recovery.  Louis- 
ville &  N.  R.  Co.  V.  Rose,  21  Ky. 
L.  R.  1730,  56  S.  W.  14. 

588.  Wormell  v.  Railroad  Co., 
79  Me.  405,  10  At.  49,  1  Am.  St. 
Rep.  321. 
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He  must  use  reasonable  care  in  examining  his  sur- 
roundings ;^^^  observe  and  take  such  knowledge  of  danger 
as  can  be  obtained  by  observation/^" 

The  duty  of  the  master  in  such  case  is  not  to  see  that 
the  servant  actually  knows.  He  has  a  right  to  rest  upon 
the  probability  that  anybody  would  know  what  was 
generally  to  be  seen  by  his  own  observation.^'^ 

The  degree  of  care  on  the  part  of  the  servant  required 
to  be  exercised  is  such  care,  prudence  and  caution  as  ordi- 
narily prudent  men  under  similar  circumstances  would 
exercise.  ^'^ 


589.  Batterson  v.  Railway  Co., 
53  Mich.  125,  18  N.  W.  584;  Ragon 
V.  Toledo,  A.  A.  &  N.  W.  R.  Co., 
97  Mioli.  265,  56  N.  W.  612,  37 
Am.  St.  Rep.  336;  Langlois  v. 
Railroad  Co.,  84  Me.  161,  24  At. 
804. 

590.  lUick  V.  Railroad  Co.,  67 
Mich.  639,  35  N.  W.  708;  Merton 
V.  Railroad  Co.,  81  Micli.  43,  46 
N.  W.  411;  Lake  Shore  &  M.  S.  R. 
Co.  V.  O'Connor,  115  lU.  254,  3 
N.  E.  501;  Flowers  v.  Louisville 
&  N.  R.  Co.,  55  Fla.  603,  46  So.  718. 

591.  Langlois  v.  Railroad  Co., 
84  Me.  161,  24  At.  804;  Batterson 
V.  Railway  Co.,  53  Mich.  127,  18 
N.  W.  584;  Michigan  Cent.  R.  Co. 
V.  Austin,  40  Mich.  247. 

592.  Northern  Pae.  R.  Co.  v. 
Herbert,  116  U.  S.  650,  6  Sup.  Rep. 
590.  It  has  been  well  said:  "It  is 
the  duty  of  a  servant  to  look  at  the 
machinery  about  which  he  is  em- 
ployed to  work,  and  to  apprise 
himself  of  any  danger  afforded  by 
the  machinery  itself,  and  which  he 
could  have  discovered  or  ought  to 
have  discovered  by  a  proper  exam- 
ination thereof,  or  by  the  use  of  his 
sight  and  other  senses,  and  if  he 
failed    during    the    course    of    his 


employment,  and  while  engaged 
in  the  task  of  oiling  the  machinery, 
to  apprise  himself  of  the  dangers 
which  he  ought  to  have  seen,  then 
he  was  not  in  the  exercise  of  ordi- 
nary care  or  prudence."  Guinard  v. 
Knapp  Stout  &  Co.  Company,  90 
Wis.  123,  62  N.  W.  625,  48  Am.  St. 
Rep.  901.  An  instruction  that  it 
was  the  duty  of  the  servant  to 
acquaint  himself  with  the  work  and 
the  appliances  whereon  or  where- 
with he  was  required  to  work,  and 
that  it  was  proper  to  consider  the 
length  of  time  he  had  been  in  de- 
fendant's employ,  and  his  inteUi- 
genee  and  experience,  was  held  to 
have  been  proper.  Cahow  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  113  la.  224. 
An  instruction  that  "it  was  the 
duty  of  the  plaintiff"  while  laying 
a  track  in  defendant's  mine,  "to 
exercise  ordinary  care  to  protect 
himself  from  dangers  ordinarily 
incident  to  such  employment,  and 
if  he  knew  or  by  ordinary  care  could 
have  known  when  he  entered  upon 
the  work  that  there  was  danger  of 
the  slate  falling  from  the  roof  where 
he  was  at  work,  he  cannot  recover 
for  injuries  resulting   therefrom," 
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Other  courts,   principally  in   Texas,   have  held   that 
the  servant  need  not  exercise  such  care.^'^ 


was  held  substantially  correct.  Ash- 
land Coal,  I.  &  R.  Co.  V.  Wallace's 
Admr.,  19  Ky.  L.  R.  849,  42  S. 
W.  744.  It  is  said,  however,  a 
railroad  company  cannot  reheve 
itself  of  the  duty  to  know  the 
condition  of  its  tracks,  so  far  as 
such  condition  could  be  known  by 
the  exercise  of  reasonable  care,  and 
place  upon  ap  employee  the  as- 
sumption of  the  risk,  by  placing  up- 
on him  the  duty  to  look  for  defects. 
Denver  &  R.  G.  R.  Co.  v.  Reiter, 
47  Colo.  417,  107  Pac.  1100. 

593  It  has  been  held  that  a  serv- 
ant is  not  required  to  use  any  degree 
of  care  or  diligence  to  discover  de- 
fects which  are  not  obvious.  That 
the  risk  he  assumes  are  of  defects 
so  obvious  that  he  must  be  held 
to  have  known  of  them  or  to  have 
been  grossly  neghgent  in  not 
observing  them.  Silveria  v.  Tver- 
son,  128  Cal.  187.  Where  the  serv- 
ant enters  the  employment  of  the 
master  he  has  a  right  to  rely  upon 
the  assumption  that  the  machin- 
ery, tools  and  appliances  which  he 
is  called  upon  to  work  are  reason- 
ably safe  and  that  the  business  is 
conducted  in  a  reasonably  safe 
manner.  He  is  not  required  to  use 
ordinary  care  to  see  whether  this 
has  been  done  or  not.  He  does  not 
assume  the  risks  from  the  failiure 
of  the  master  to  do  his  duty  unless 
he  knows  of  the  failure  and  the 
attendant  risks  or  in  the  ordinary 
discharge  of  his  duty  must  neces- 
sarily have  acquired  the  knowledge. 
Missouri,  K.  &  T.  R.  Co.  v.  Hannig, 
91  Tex.  347,  43  S.  W.  508.  Texas 
&  P.  R.  Co.  V.  Eberhart,  91  Tex. 
321,  43  S.  W.  510.    And  where  a 


brakeman  was  injured  by  cars 
coming  together,  owing  to  an 
alleged  defect  in  the  bumpers, 
and,  among  other  things,  the 
court  charged  that  if  the  jury 
believed  the  bimiper  was  de- 
fective and  had  been  allowed  to 
remain  so  by  the  defendant,  the 
plaiatiff  was  entitled  to  recover, 
though  he  may  have  been  able  to 
discover  such  defects  by  the  exer- 
cise of  ordinary  care  and  diligence, 
it  was  held  such  charge  was  not 
erroneous,  as  the  employee  has  a 
right  to  presume  without  inquiry 
or  examination  that  the  appliances 
furnished  him  were  safe.  Evans  v. 
Chamberiain,  40  S.  Car.  104,  18 
S.  E.  213.  What  is  meant  by  the 
expression  "ordinary  care"  as  used 
iu  this  connection,  is  not  clearly 
definite.  It  has  generally  been 
understood  that  it  was  a  primary 
duty  of  every  person  in  all  affairs  of 
life  to  exercise  ordinary  care.  If 
the  employee,  under  particular 
circumstances,  is  not  required  to 
search  for  defects  or  inspect  appli- 
ances to  ascertain  their  condition, 
then  the  question  of  ordinary  care 
is  not  involved  at  all.  If  there  are 
patent  or  obvious  defects,  then  by 
practically  all  authority  the  serv- 
ant's duty  is  that  of  the  exercise  of 
ordinary  care  to  discover  and 
observe  them.  In  the  CaUfomia 
case,  it  would  seem  that  the  duty 
to  exercise  ordinary  care  was 
limited  to  defects  so  obvious  that  he 
must  be  presumed  to  know  of 
them,  and  that  there  may  be  obvi- 
ous defects  which  he  is  not  required 
to  use  ordinary  care  in  respect  to 
observing  them,  or  knowing  their 
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Whether  these  decisions  are  conflicting,  however,  is 
not  altogether  clear,  because  of  there  being  no  precise  line 
to  detemoine  what  in  a  given  case,  is  ordinary  care.  The 
rule,  supported  by  reason  and  nearly  all  the  authorities, 
except  possibly  those  in  Texas,  is  that  a  servant  must  use 
reasonable  care  to  see  things  in  and  about  his  work  which 
are  open  to  observation  but  need  not  make  a  critical 
inspection  of  the  place  of  work  or  appliances  to  discover 
latent  defects  or  dangers.*'* 


condition.  The  doctrine  of  the 
Texas  coiirt  could  seem  to  be  that 
the  employee  is  not  required  to 
use  ordinary  care  to  observe  or 
ascertain  even  obvious  defects  or 
dangers,  unless  necessarily  knowl- 
edge of  them  is  forced  upon  him 
while  in  the  discharge  of  his  own 
duty.  That  he  is  not  required  to 
examine  his  surroundings  or  ac- 
quaint himself  with  obvious  defects 
and  dangers,  that  may  otherwise 
be  likely  to  beset  him.  In  both 
cases  the  declaration  of  the  courts 
is,  in  effect,  that  employees  as  to 
the  particular  matters  stated,  are 
not  required  to  act  as  would  ordi- 
narily prudent  persons  similarly 
situated.  It  was  held  by  the  Ala- 
bama court  that  an  employee  en- 
gaged in  repairing  a  blowing  engine 
was  not  required  to  exercise  rea- 
sonable care  to  ascertain  whether 
the  compressed  air  had  been  re- 
leased. He  had  a  right  to  rely 
upon  the  assumption  that  it  had 
been  released.  Jones  v.  Pioneer 
Min.  &  Mfg.  Co.,  149  Ala.  402,  42 
So.  998.  It  is  also  stated  by  a 
Federal  court  that  an  employee  has 
a  right  to  assume  that  the  employer 
will  use  reasonable  care  to  make 
appliances  safe,  and  has  a  right  to 
deal  with  those  furnished  relying 
upon    that    presumption.    He    is 


not  required  to  exercise  ordinary 
care  in  ascertaining  the  condition  of 
the  appliances,  and  assumes  the 
risk  of  such  defects  only  as  are 
known  to  him  or  plainly  observable 
by  him.  The  rule  applied  where  a 
brakeman  was  injured  by  being 
thrown  from  the  top  of  a  car  by  a 
guy  rope  stretched  too  low  across 
the  track.  New  York,  N.  H.  & 
H.  R.  Co.  V.  O'Leary,  93  Fed.  737. 
What  may  or  may  not  be  the 
exercise  of  ordinary  care  to  dis- 
cover obvious  defects  and  dangers, 
is  a  question  that  necessarily  de- 
pends upon  the  circumstances  at- 
tending each  particular  case.  No 
definite  rule  can  be  foirmulated 
which  will  apply  in  all  or  a  majority 
of  cases.  Much  depends  upon  the 
character  and  location  of  the  defect 
or  structure,  if  such  is  involved,  as 
well  as  the  opportunity  which  had 
been  afforded  for  observation  and 
discovery. 

594.  With  respect  to  his  ap- 
pKances  furnished  his  servant 
for  use,  the  master's  duty,  as 
stated,  is  the  exercise  of  ordi- 
nary care.  There  exists  also  recip- 
rocal duties  to  be  observed  by  the 
servant.  Of  these  he  must  exer- 
cise ordinary  care  to  observe  and 
ascertain  whether  any,  and  what 
dangers  are  incident  to  the  service 
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A  rule  is  often  stated  to  tlie  effect  that  an  employee 
assumes  aU  the  risks  of  his  employment  against  -whieh 
he  may  protect  MmseK  by  ordinary  observation  and 
care;^'*  that  he  is  chargeable  with  notice  of  every  fact 
which  he  would  have  known  had  he  exercised  ordinary 
care  to  keep  himself  informed  as  to  matters  concerning 
which  it  is  his  duty  to  inquire  ;^^^  that  he  must  take  or- 
dinary care  to  learn  the  dangers  which  are  likely  to 
visit  him  in  the  service  ;^^'  that  he  is  presumed  to  know 
the  ordinary  risks, — ^it  is  his  duty  to  inform  himself  of 
them  and  if  he  fails  to  do  so  he  will  stiU  be  held  to  have 
assumed  them.^^^  But  the  duty  to  use  ordinary  care 
should  not  be  construed  as  meaning  that  the  employee  is 
boimd  to  make  the  critical  examination  which  is  meant 
by  the  term  "inspection"  to  determine  whether  a  ma- 
chine or  appliance  is  in  good  repair,  nor  to  make  such 


and  must  be  held  to  liave  ascer- 
tained and  known  of  such  dangers 
as  ordinary  care  would  have  dis- 
closed. Writt  V.  Girard  Lbr.  Co., 
91  Wis.  496,  65  N.  W.  173; 
Alcorn  v.  Chicago  &  Alton  R.  Co., 
108  Mo.  81,  16  S.  W.  229;  Darra- 
court  V.  Chesapeake  &  Ohio  R. 
Co.,  83  Va.  288,  2  S.  E.  511,  5  Am. 
St.  Rep.  266;  WormeU  v.  Ry.  Co., 
79  Me.  397,  10  At.  49,  1  Am.  St. 
Rep.  321;  Benjamin,  Atha  &  111- 
ingsworth  v.  CosteUo,  64  N.  J.  L. 
27,  42  At.  766.  He  must  exercise 
ordinary  care  to  discover  obvious 
defects  in  the  machinery  and  work- 
ing place.  Coalgate  Co.  v.  Hurst, 
25  Okl.  688,  107  Pac.  657;  Soder- 
burg  V.  WeHs,  57  Wash.  281,  106 
Pac.  751.  He  must  be  reasonably 
observant  of  the  machinery  he 
operates,  report  any  defects  he  may 
discover  therein  to  the  employer, 
and  exercise  ordinary  care  to  avoid 
injuries  to  himself,  since  the  em- 
ployer is  under  no  greater  obligation 


to  care  for  his  safety  than  he  him- 
self is.  He  must  always  obey  the 
rules  of  the  employer  prescribed 
for  his  safety  and  which  are  brought 
to  his  knowledge.  Alcorn  v.  Chi- 
cago &  Alton  R.  Co.,  108  Mo.  81, 
16  S.  W.  229;  Darracourt  v. 
Chesapeake  &  Ohio  R.  Co.,  83 
Va.  288,  2  S.  E.  511,  5  Am.  St. 
Rep.  266;  Wormell  v.  Ry.  Co.,  79 
Me.  397,  10  At.  49,  1  Am.  St.  Rep. 
321. 

595.  Durand  V.  N.  Y.,  L.  &B. 
R.  Co.,  65  N.  J.  L.  656, 48  At.  1013; 
Frick  V.  Penn.  Bridge  Co.,  197  Pa. 
St.  442,  47  At.  354. 

596.  Davis  v.  Turner,  69  Ohio 
St.  101,  68  N.  E.  819. 

597.  Juchatz  v.  Michigan  Al- 
kali Co.,  120  Mich.  654,  79  N.  W. 
907. 

598.  Choctaw,  0.  &  G.  R.  Co. 
V.  Thompson,  82  Ark.  11,  100  S. 
W.  83;  Record  V.  Chickesaw  Coop- 
erage Co.,  108  Tenn.  657,  69  S.  W. 
334. 
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inspection  of  premises  to  ascertain  whether  they  remain 
in  good  condition.  ^'^ 

A  servant  cannot  shut  his  eyes  to  matters  any  one 
in  his  position  would  know,  and  say  he  did  not  know  there- 
of, although  it  is  not  necessary  to  make  an  active  inves- 
tigation to  discover  defects  where  there  is  nothing  to 
indicate  the  existence  thereof. 

It  has  been  held  that  an  open  visible  risk  is  such  a 
one  as  would  instantly  appeal  to  the  senses  of  an  intel- 
hgent  person  familiar  with  the  business,  and  about 
which  there  can  be  no  difference  of  opinion  in  the  minds 
of  intelligent  persons;  and  it  is  not  required  that  the 
servant  make  close  scrutiuy  into  aU  the  details  of  the 
instrumentalities  with  which  he  deals  to  determine  the 
risk  incurred.®"" 

It  has  been  said  to  be  undisputed  law  that  the  servant 
has  a  right  to  assume,  in  the  absence  of  apparent  danger, 
that  the  master  has  furnished  him  a  reasonably  safe 
place  in  which  to  work,  and  hence,  under  such  condi- 
tions, the  servant  need  not  make  an  examination  of 
the  place.  ^"^  As  stated  in  one  case,  the  risk  is  not  as- 
sumed unless  it  was  so  obvious  that  by  the  exercise  of 
ordinary  care  on  the  servant's  part  it  would  have  been 
known.®" 2  In  a  late  lUinois  case,  the  law  is  stated  as 
foUows:  "The  servant  is  under  no  primary  obligation 
to  investigate  for  latent  defects  and  test  the  fitness  and 
safety  of  the  place,  fixtures  and  apphances  provided 
him  by  the  master.  He  may  assume  that  they  are  fit 
and  safe,  and  though  the  circumstances  may  be  such 
that  the  servant  is  chargeable  with  knowledge  of  such 
defects  as  ia  the  exercise  of  ordinary  care  he  ought  to 
have  knowledge  of,  the  servant  is  not  to  be  deemed  as 

699.    Armour  v.  Brazeau,    191  600.    Milieu  v.   Pacific   Bridge 

lU.  117,  60  N.  E.  904.  To  same  ef-  Co.,  51  Or.  232,  95  Pac.  196. 

feet,  Brazil  Block  Coal  Co.,   160  601.    Liedke  v.  Moran  Bros.  Co., 

Ind.  319,  66  N.  E.  882,  98  Am.  St.  43  Wabash  428,  86  Pac.  646,  117 

Rep.  281.  See  also  Riek  v.  Saginaw  Am.  St.  Rep.  1058. 

Bay  Towing  Co.,  132  Mich.  237,  602.     Smith  v.  Erie  R.  Co.,  67 

93  N.  W.  632, 102  Am.  St.  Rep.  422.  N.  J.  L.  636,  59  L.  R.  A.  302. 
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having  notice  or  knowledge  of  sueli  defects  and  insuf- 
ficiencies as  can  be  ascertained  only  by  investigation 
and  inspection,  for  the  purpose  of  ascertaining  that 
there  is  no  danger."*" ^  A  mere  opportunity  to  inspect, 
where  not  a  part  of  the  servant's  duties,  does  not  charge 
the  servant  with  knowledge.*"* 

Where  duty  of  inspection  imposed  or  incident  to 
servant's  work. 
Where,  from  the  nature  of  the  work,  the  contract  of 
employment,  or  other  facts  and  circumstances,  the  duty 
to  make  inspection  devolves  upon  the  employee,  the 
employer  is  not  liable  for  an  injury  resulting  to  such 
employee  from  a  defect  which  the  latter  by  reasonable 
inspection  would  have  discovered.*"^ 


603.  Allen  B.  Wrisley  Co.  v. 
Burke,  203  lU.  250,  257,  67  N.  E. 
818. 

604.  Brusseau  v.  Lower  Brick 
Co.,  133  la.  245,  110  N.  W.  577. 

605.  New  Omaha  Thompson 
H.  &  E.  L.  Co.  V.  Rombold,  68  Neb. 
54,  97  N.  W.  1030. 

Where  employed  ab  an  expert. 
Where  an  employee  was  injured  by 
the  fall  of  a  bucket  on  a  dredging 
machine,  alleged  to  have  been 
caused  by  failure  to  adopt  certaia 
appliances,  it  was  said  that  if  he 
was  employed  as  an  expert  for  the 
purpose  of  inspecting,  putting  in 
repair  and  operating  the  machine, 
then  it  would  foUow  that  he  as- 
sumed the  risk  ia  taking  his  posi- 
tion underneath  the  buckets  with- 
out first  having  ascertained  whether 
the  appliance  which  held  them  in 
place  was  sufficient.  On  the  other 
hand,  if  not  so  employed,  but  mere- 
ly to  assist  in  operating  the  ma^ 
chine  and  to  make  repairs  as  the 
occasion  arose,  he  did  not  necessa- 
rily assume  the  risk.  It  was  a 
question  for  the  jury.  Engler  v.  La 


Crosse  Dredging  Co.,  105  Minn.  74, 
117  N.  W.  242. 

Railroad  engineer;  condition 
OP  ENGINE.  A  railroad  engineer 
charged  with  the  duty  of  inspec- 
tion of  his  engine,  before  going  out 
on  a  trip,  assumed  the  risk  of  an 
alleged  worn  center  casting,  where 
the  wearing  was  clearly  discern- 
ible where  he  made  such  inspection 
and  reported  nothing  wrong.  Pep- 
pett  V.  Mich.  Cent.  R.  Co.,  119 
Mich.  640,  78  N.  W.  900. 

Testing  brakes;  brakbman. 
Where  a  rule  exists,  known  to  em- 
ployees, which  requires  them  to 
examine  the  brakes  and  know  their 
condition,  a  failure  to  perform  this 
duty  is  negligence,  and  the  risk  is 
assumed.  Louisville  E.  &  St.  L.Con. 
R.  Co.  V.  Utz,  133  Ind.  268,  32  N. 
E.  881.  Whether  a  brakeman  should 
have  made  a  close  inspection  of 
the  handhold  of  an  engiue,  which 
had  been  repaired,  was  held  a  ques- 
tion for  the  jury.  Black  v.  Birch  & 
WeUs  Lbr.  Co.,  135  Wis.  550. 

Superintendent;  explosion  op 

VALVE    SELECTED    BT    HIM.       A   field 
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Thus,  a  station  agent  who  was  injvired  by  falling  into 
an  excavation  naade  by  workmen  in  placing  a  switch, 
was  held  to  have  assumed  the  risk,  although  he  did  not 
know  of  its  location,  where  he  failed  to  inspect  it  as 
was  a  part  of  his  duties  to  do,  upon  being  informed  of 
the  completing  of  the  switch.*"^ 

So  where  it  was  the  duty  of  a  foreman,  in  charge  of  a 
coal  house  of  a  railroad  company,  to  keep  the  appliances, 
if  properly  constructed,  in  a  suitable  condition  for  use, 
he  assumed  the  risk  of  dangers  resulting  from  failure  to 
keep  them  in  such  condition.^"'    And  it  being  the  duty 


superintendent  of  a  natural  gas 
company,  was  held  to  have  assumed 
the  risk  from  the  explosion  of  a 
valve  on  a  fitting  which  he  himself 
selected  from  the  company's  stock, 
and  which  he  personally  adjusted 
for  a  test,  whether  the  explosion 
was  due  to  the  lightness  of  the 
fitting  or  to  some  defect  which  a 
proper  inspection  could  not  have 
detected.  The  duty  of  the  de- 
fendant was  performed  when  it 
furnished  a  stock  of  suitable  fit- 
tings from  which  the  employee 
could  make  a  proper  selection. 
Toohey  v.  Equitable  Gas  Co.,  179 
Pa.  437,  36  At.  314. 

Inspection  of  pole.  Where  an 
employee  of  a  telephone  company 
was  injured  by  the  breaking  of  a 
pole  while  he  was  at  work  removing 
useless  or  dead  wires,  it  was  held 
that  a  charge,  in  effect,  that  he  had 
a  right  to  assume  that  the  pole  was 
safe  and  suitable,  and  that  it  was 
not  his  duty  to  inspect  the  pole,  was 
objectionable,  as  there  was  a  ques- 
tion of  fact  in  the  case  as  to  whether 
his  duties  required  him  to  inspect 
the  condition  of  the  pole,  and  also 
that  it  relieved  him  from  the  duty 
of  ordinary  care  and  caution,  by 
inspection  or  otherwise,  in  ascer- 
taining the  condition  of  the  pole. 


the  extent  of  the  danger,  and  guard- 
ing against  it  as  far  as  reasonably 
practicable.  Cumberland  Tel.  & 
Tel.  Co.  V.  Loomis,  3  Pickle 
(Tenn.)  504,  11  S.  W.  356. 

Lineman  not  rbquibbd  to  in- 
spect FOB   CURRENT   BREAKER.      A 

telephone  lineman  may  assume  that 
guy  wires  are  provided  with  cur- 
rent breakers.  He  is  not  required 
to  inspect  them.  If,  however,  he 
knows  of  the  danger,  he  assumes 
the  risk.  Citizens  Telephone  Co.  v. 
Wakefield,  126  S.  W.  (Ky.)  127. 

Section  man;  defects  in  hib 
CAR.  A  section  man,  in  temporary 
charge  of  a  hand  car,  must  note 
such  defects  in  it  as  are  discover- 
able in  the  reasonable  and  ordinary 
exercise  of  dihgence  in  the  course 
of  his  duty,  and  decline  or  cease  to 
use  it  if  it  be  obviously  unsafe, 
otherwise  he  cannot  recover  for  an 
injury  to  himself  caused  by  its  de- 
fective condition.  If  the  defect  is 
such  as  to  deceive  human  judg- 
ment, the  company,  as  well  as  the 
plaintiff,  stand  excused.  Georgia  R. 
&  B.  Co.  V.  Kenney,  58  Ga.  485. 

606.  Wood  V.  N.  Y.  Cent.  &  H. 
R.  Co.,  184  N.  Y.  290,  79  N.  E.  27. 

607.  Conway  v.  Chicago  &  G. 
W.  R.  Co.,  103  la.  373,  72  N.  W. 
543. 
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of  an  employee  to  inspect  a  step  ladder  and  keep  it  in 
repair,  and  he  having  done  so,  no  responsibility  rested 
upon  the  master  by  reason  of  its  breaking  from  a  cause 
not  shown,  resulting  in  injury  to  such  employee.^"* 

In  other  words,  if  the  duty  of  inspection  is  included 
among  the  duties  of  the  servant,  by  a  specific  rule  pro- 
mulgated by  the  master,  or  the  principal  duty  of  the 
servant  is  that  of  repair  or  inspection,  he  is  chargeable 
with  notice  not  only  of  risks  open  to  observation  but 
also  those  which  he  cotdd  have  discovered  by  the  exer- 
cise of  reasonable  diligence.*"' 

Presumption  that  master  has  performed  his  duty  will 
not  excuse  want  of  proper  care. 

It  is  true  that  when  a  servant  enters  an  employment, 
he  has  a  right  to  beUeve  that  the  machinery  and  apph- 
ances  furnished  by  the  employer  are  not  only  suitable 
for  the  purpose,  but  that  reasonable  care  has  been  taken 
by  the  employer  to  see  that  they  are  safe  for  the  purpose 
for  which  they  are  to  be  used.  This,  however,  does  not 
reUeve  the  servant  from  the  duty  of  informing  himself 
of  any  patent  defect  in  the  appliances,  either  in  their 
construction  or  the  manner  of  their  use,  even  if  it  is 
found  that  the  employer  was  negUgent  in  the  failure 
to  use  ordinary  care  in  furnishing  them  in  the  first  in- 
stance. Thus,  it  has  been  said:  "In  order  to  fix  re- 
sponsibihty  upon  the  master  for  injuries  occasioned  the 
employee  caused  by  a  defective  apphance,  it  must  appear 
that  the  defect  was  not  sufficiently  obvious  to  be  no- 
ticed by  such  employee  and  was  not  in  fact  observed 
by  him."«" 

The  doctrine  that  a  servant  has  a  right  to  assume  that 
his  master  has  furnished  him  a  safe  place  to  work  or 
reasonably  safe  apphances  to  work  with,  has  no  apph- 

608.  Drum  v.  New  England  610.  Schall  v.  Cole,  107  Pa. 
Cotton  Yam  Co.,  180  Mass.  113,  St.  1;  Green  v.  Sansom,  41  Fla.  94, 
61  N.  E.  812.                                       25  So.  332. 

609.  See  Scott  v.  Eastern  Ry. 
of  Minn.,  90  Minn.  135,  95  N.  W. 
892. 
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cation  where  dangers  are  apparent.  It  has  been  well 
said:  "No  sane  man  is  expected  to  act  upon  an  as- 
sumption which  he  knows  to  be  false.  It  is  a  man's 
duty  to  exercise  common  sense  when  in  the  employment 
of  a  master  as  weU  as  at  any  other  time.  The  master 
has  a  right  to  rely  upon  the  servant  doing  this."^" 

If  a  servant  knows  of  a  danger,  and  notwithstanding 
risks  its  consequences,  he  alone  must  suffer.  He  is 
bound  to  see  for  himself  such  risks  and  hazards  as  are 
patent,  and  is  bound  to  exercise  his  own  judgment  and 
skUl  in  a  measiire,  and  cannot  rely  upon  the  skill  and 
care  of  the  master."^ 

If  in  fact  he  voluntarily  chooses  to  assume  a  risk  of 
appreciated  danger,  the  prudence  of  his  conduct  is  not 
open  to  investigation. *i^ 

Exercise  of  reasonable  care  a  duty  imposed  on 
master  and  servant  alike. 
The  true  rule  was  said  to  be  that  both  the  master  and 
servant  are  bound  to  use  reasonable  care,  such  as  a  pru- 
dent man  would  ordinarily  use  under  similar  circum- 
stances, and  the  relative  degree  of  care  depends  upon 
a  consideration  of  all  the  circumstances  surrounding  the 
respective  parties.  An  instruction  that  the  master  must 
exercise  greater  care  in  protecting  the  servant  from 
injuries  through  defective  apphances  than  is  required 
of  the  servant  in  guarding  against  accident,  was  held 
too  general  and  error. *^* 

Doctrine  of  equal  means  of  knowledge. 

It  has  been  stated  that  not  only  must  the  master  be 
chargeable  with  knowledge  of  the  defects  and  dangers 
incident  to  the  use  of  the  apphances  furnished,  but  it 

611.  Jennings  v.  Tacoma  R.  &  613.  Kansas  City,  M.  &  O.  R. 
M.  Co.,  7  Wash.  275,  34  Pac.  937.  Co.  v.  Loosley,  76  Kan.  103,  90 
See  Cook  v.  St.  Paul  M.  &  M.  R.      Pac.  990. 

Co.,  34  Minn.  45,   24  N.   W.   311.  614.    Leak  v.  Carolina  Cent.  R. 

612.  Kentucky  Free  Stone  Co.  Co.,  124  N.  Car.  445,  32  S.  E.  884. 
V.  MoGhee,  25  Ky.L.  R.  2211,  80 

S.  E.  lllC, 
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must  also  appear  that  the  injured  servant  did  not  have 
equal  means  of  knowing  such  fact,  and  by  the  exercise 
of  ordinary  care  did  not  have  equal  means  of  knowing 
such  fact,  and  by  the  exercise  of  ordinary  care  could  not 
have  known  of  such  fact."^ 

The  statement  of  equal  knowledge  by  the  servant  is 
not  the  rule  in  all  jurisdictions,  as  will  be  observed  by 
reference  to  that  subject  treated  herein.  While,  as  a 
general  rule,  an  employee  who  has  as  good  an  opportu- 
nity as  his  employer  to  know  of  defects  and  dangerous 
conditions  attending  his  work,  assumes  the  risk  thereof, 
yet  defects  which  are  discoverable  by  the  exercise  of 
such  care  as  is  required  of  the  employer  are  not  neces- 
sarily discoverable  by  such  attention  to  his  surroundings 
as  an  employee  is  bound  to  give.  The  latter  is  only 
required  to  see  and  comprehend  those  defects  or  im- 
perfections which  would  ordinarily  attract  the  attention 
of  a  person  under  the  same  or  similar  circumstances 
in  the  exercise  of  ordinary  care."^ 

The  employee  has  no  duty  of  inspection  to  examine 
for  and  discover  latent  defects,  which  existed  at  the  time 
of  his  employment  or  which  arise  during  his  employment, 
rendering  it  more  than  ordinarily  hazardous.  While  he 
is  charged  with  notice  of  such  defects  in  appliances  as 
the  exercise  of  ordinary  care  would  make  manifest  to 
him,  he  does  not  assume  the  risks  of  defects  of  which 
he  has  no  knowledge  and  which  he  cannot  discover  by 
the  use  of  ordinary  care."' 

While  the  employer  has  a  right  to  expect  that  an 
employee  will  be  vigilant  to  observe,  and  that  he  will 
be  on  the  alert  to  avoid,  all  obvious  or  known  perils,  yet 
the  latter  is  not  bound  to  search  for  defects  or  inspect 
the  appUanees  furnished  him  to  see  whether  or  not  there 

615.  Western  &  A.  R.  Co.  v.      796;    Muldowney  v.  Ulinois  Cent. 
Broadfoot,  113  Ga.  276,  38  S.  E.      R.  Co.,  36  la.  462. 

823.  617.     Chicago  &  E.  I.  R.  Co.  v. 

616.  Laughy  v.  Bird  &  Wells      Heery,  203  111.  492,  68  N.  E.  74; 
Lbr.  Co.,  136  Wis.  301,  117  N.  W.      Shebeck  v.  National  Cracker  Co., 

120  la.  414,  94  N.  W.  930. 
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are  latent  imperfections  in  or  about  them  ■which  render 
their  use  more  hazardous.  These  are  duties  of  the  mas- 
ter and  unless  the  defects  are  such  as  to  be  obvious  to 
any  one  giving  attention  to  the  duties  of  the  occasion, 
the  employee  has  a  right  to  assume  that  the  employer 
has  performed  his  duty  in  respect  to  the  appliances 
fvirnished."* 

An  employee  may  rely  upon  the  presumption  that 
the  master  has  used  ordinary  care  to  provide  him  a 
reasonably  safe  place  in  which  to  work,  and  need  not 
make  an  examination  to  determine  whether  the  place 
is  safe,  the  danger  not  being  apparent  to  ordinary  exam- 
ination."^ 

He  is  not  obliged  to  investigate  or  inspect  any  part 
of  the  premises  or  apphances,  only  such  as  pertain  to 
or  is  connected  with  his  own  employment.  ^^'' 

Application  of  rule. 

In  the  notes  below  cases  are  collected  wherein  the 
duty  to  discover  defects  has  been  considered  in  connec- 
tion with  brakemen,*^^  carpenters, ^^^  conductors,*^^ 
servants  engaged  in  excavating,^^*  servants  selecting 
cars,  ^^^  servant  working  in  hold  of  vessel,  ^^^  servant 
working  on  platform,  ^^'  servants  in  a  mill  injured  by 
exposed  gearing,  ^^^  servants  in  a  mill  injured  by  a  set 
screw,  ^^'  servant  sent  to  clean  up  rubbish,  after  explo- 
sion of  flywheel,  ^^^  servant  in  mill  injured  by  pulley  or 
belt,^^^  employees  in  mines,^^^  employee  in  railroad 
yard,^'^  employee  on  trains,^'*  engineers, "^^  molders,''^^ 
switchmen,*"  trackmen, *^^  and  well  diggers.*''     And  a 

618.  Louisville  &  N.  A.  &  C.  R.  620.  Lake  Shore  &  M.  S.  R.  Co. 
Co.  V.  Buck,  116  Ind.  566,  19  N.  E.  v.  Conway,  169  lU.  505,  48  N.  E. 
453,  9  Am.  St.  Rep.  883,  2  L.  R.  A.      483. 

520;   Ohio  &  Miss.  R.  Co.  v.  Pear-  621.     It  was  held  that  an  in- 

ey,  128  Ind.  197,  27  N.  E.  479;  struetion,  in  effect,  that  it  was  the 

George  B.  Swift  Co.  v.  Gaylord,  duty  of  a  brakeman  to  know  wheth- 

229  lU.  330,  82  N.  E.  299;    Balti-  er  or  not  the  brakes  and  brake 

more  &  O.  S.  W.  R.  Co.  v.  Spauld-  staffs  upon  the  oars  of  the  train  are 

ing,  21  Ind.  App.  323,  52  N.  E.  410.  in  good  and  safe  condition,  and  if 

619.  Barnett  &  Record  Co.  v.  he  undertook  to  use  or  operate 
Schlapka,  208  lU.  426,  70  N.  E.  343.  them  without  informing  himself  as 
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to  their  condition,  and  was  injured 
by  a  defect  therein,  he  could  not 
recover,  was  contrary  to  all  modem 
authority  and  was  properly  refused. 
It  was  said:  The  employee  has  the 
right  to  proceed  to  use  appliances 
for  the  operation  of  a  train  without 
stopping  to  investigate  the  sufltt- 
ciency  oi:  soundness  of  the  appli- 
ances, unless  the  defect  is  so  appar- 
ent as  to  convey  to  him  knowledge 
of  its  unsafe  and  dangerous  condi- 
tion upon  his  approach  without 
investigation.  He  is  not  bound  to 
search  for  defects  or  to  test  the 
appliance  in  advance  of  using  it. 
Ohio  &  Miss.  R.  Co.  v.  Pearcy,  128 
Ind.  197,  27  N.  E.  479.  Where  a 
brakeman  had  but  a  few  moments 
to  become  acquainted  with  the 
character  and  condition  of  a  brake, 
and  determine  whether  he  could 
safely  use  it,  during  which  time  he 
was  engaged  in  coupling  cars  and 
other  duties,  it  could  not  be  said  as 
matter  of  law,  that  he  was  guilty 
of  contributory  negligence  in  its 
use.  Philadelphia  &  Reading  Co.  v. 
Huber,  128  Pa.  St.  63,  18  At.  334, 
5  L.  R.  A.  439.  An  instruction  that 
the  law  does  not  require  of  a  brake- 
man  that  he  should  absolutely 
know  of  all  the  defects  of  construc- 
tion and  aU  the  obstructions  there 
may  be  along  the  line  of  the  road, 
nor  that  he  should  neglect  the  per- 
formance of  his  duties  as  a  brake- 
man  to  be  on  the  constant  lookout 
for  such  obstructions  and  objects, 
which  may  be  considered  danger- 
ous, was  held  not  error.  Chicago  & 
Alton  R.  Co.  V.  Johnson,  116  111. 
206,  4  N.  E.  381. 

Character  of  coupling  link. 
Where  a  brakeman  was  injured  in 
coupling  cars  of  uneven  height  by 
the  use  of  a  straight  link  instead  of 


a  crooked  one,  it  was  said  that  it 
was  his  duty  to  observe  the  cars 
and  their  couplings,  so  as  to  deter- 
mine, before  coupling  them,  what 
kind  of  a  link  should  be  used.  The 
failure  to  observe  the  disparity  in 
the  height  of  the  draw  bars  or  his 
miscalculation  as  to  the  necessity 
for  the  use  of  a  crooked  Unk,  and 
his  failure  to  use  a  crooked  Unk,  was 
negligence  on  his  part,  but  for 
which  the  accident  would  not  have 
occurred.  Norfolk  &  Western  R. 
Co.  V.  Emmert,  83  Va.  640,  3  S.  E. 
145. 

Condition  of  dbadwoods  and 
COUPLINGS.  It  was  said  a  brake- 
man,  although  he  may  have  the 
opportunity  of  doing  so,  is  not  re- 
quired to  go  around  and  under  the 
trucks  with  lantern  and  hammer 
for  the  purpose  of  ascertaining 
whether  there  may  be  any  flaw  or 
crack  in  a  wheel  or  axle.  The  com- 
pany employs  persons  to  perform 
this  duty,  and  a  brakeman  has  a 
right  to  suppose  they  wiU  perform 
it  properly.  At  the  same  time  he 
must  make  a  reasonable  use  of  his 
senses,  and  if  a  defect  is  apparent 
and  patent  and  would  have  been 
discovered  by  the  exercise  of  rea- 
sonable and  ordinary  care  in  view 
of  the  position  which  the  brakeman 
occupies,  the  law  conclusively  pre- 
sumes that  he  possesses  the  knowl- 
edge which  reasonable  attention 
would  furnish.  Muldowney  v.  Rail- 
way Co.,  36  Iowa  462,  distin- 
guished, and  the  same  case  in  39 
Iowa  615,  approved.  The  question 
was  whether  a  brakeman  ought  to 
have  known  of  the  character  of  the 
deadwoods  upon  an  engine  and  a 
National  Line  car.  Way  v.  Illinois 
Central  R.  Co.,  40  Iowa  341.  See 
also  Porter  v.  H.  &  St.  J.  R.  Co., 
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71  Mo.  66.  It  was  held  that  an*/ 
experienced  brakemen  assumed  the 
risk  of  a  defect  in  the  coupling  ap- 
paratus that  he  might  have  dis- 
covered upon  paying  proper  atten- 
tion, and  especially  where  he  was 
required  by  a  rule  of  the  company 
to  take  time  and  examine  all  ma- 
chinery before  exposing  himself  to 
danger.  Karrer  v.  Detroit,  G.  H. 
&  M.  R.  Co.,  76  Mich.  400,  43  N. 
W.  270;  Brewer  v.  Flint  &  P.  M. 
R.  Co.,  66  Mich.  620,  23  N.  W.  440. 
Where  a  brakeman  was  injured  by 
reason  of  an  alleged  defect  in  a 
couphng,  it  being  short  and  the 
draw  bars  to  be  connected  being  of 
uneven  height,  it  was  said  that  to 
entitle  him  to  recover,  it  is  sufiS.- 
cient  for  Tn\m  to  show  that  he  did 
not  know  of  the  defect  before  using 
the  coupling.  The  limit  of  ia- 
quiry  in  such  case  is  whether,  as 
matter  of  fact,  the  employee  did, 
before  exposing  himself  to  danger, 
know  that  the  appliance  was  de- 
fective. A  brakeman  is  never  en- 
trusted with  the  duty  of  inspecting, 
and  therefore  cannot  be  reasonably 
expected  or  required  to  know 
whether  aU  machinery  and  appli- 
ances of  a  railroad  train  are  in 
proper  condition.  Louisville  &  N. 
R.  Co.  V.  Foley,  94  Ky.  220,  21  S. 
W.  866.  That  knowledge  is  the 
limit  of  duty  is  not  the  prevaihng 
rule. 

Condition     of     track;     pre- 
sumption AS  TO  KNOWLEDGE.    The 

doctrine  that  the  servant,  in  enter- 
ing upon  the  employment,  assumes 
all  its  ordinary  hazards,  is  sub- 
ject to  the  qualification  of 
such  as  are  patent,  such  as  he 
actually  knew  or  would  be  pre- 
sumed to  know.  The  presumption, 
when     it     applies,    has    reference 


•f  to  machinery  or  apphanoes  which 
his  particular  line  of  duty  re- 
quires him  to  deal  with  and 
inspect;  hence  it  was  held  that  in 
the  absence  of  actual  knowledge, 
no  presumption  would  apply  to  a 
brakeman  that  he  ought  to,  or 
would,  know  the  defective  condi- 
tion of  a  railroad  track  from  its  ties 
being  rotten.  Houston  &  T.  C.  R. 
Co.  V.  McNamara,  59  Tex.  255. 
Where  a  brakeman  was  injured 
while  climbing  the  ladder  of  a  car, 
by  contact  with  a  rock  projecting 
from  the  side  of  a  cut,  it  was  said: 
Trainmen,  having  no  function  to 
perform  in  respect  to  the  construc- 
tion and  maintenance  of  the  road- 
way, have  a  right  to  assume  its 
adaption  and  sufficiency  in  all  re- 
spects to  a  safe  discharge  of  these 
duties  in  another  and  distinct 
branch  of  the  general  service,  and 
are  not  held  to  a  knowledge  which 
had  never  been,  in  point  of  fact, 
imparted  to  them,  of  defects  and 
dangerous  condition  in  culverts, 
bridges,  tracks,  embankment,  road 
beds,  cuts  and  tunnels  of  the  rail- 
road company,  or  of  the  dangerous 
nature  of  adjacent  struetiu:es  erect- 
ed or  permitted  by  the  company. 
Georgia  Pac.  R.  Co.  v.  Davis,  92 
Ala.  300,  9  So.  252,  25  Am.  St.  Rep. 
47.  It  has  also  been  held  that  a 
railroad  brakeman  engaged  in 
switching  cars  is  not  bound  to 
search  or  look  specially  for  defects 
in  the  track  and  road  bed  likely  to 
cause  injury,  in  the  absence  of  cir- 
cumstances reasonably  suggesting 
the  existence  of  such  defects. 
Laught  V.  Bird  &  Wells  Lbr.  Co., 
136  Wis.  301,  117  N.  W.  796. 

622.  It  was  held  that  a  carpen- 
ter working  upon  the  roof  of  a 
building  in  process  of  construction, 
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was  not  bound  to  inspect  tlie  con- 
dition of  the  walls,  and  did  not  take 
the  risk  of  the  fall  of  the  building 
in  consequence  of  their  iasuffi- 
ciency.  Giles  v.  Diamond  State 
Iron  Co.,  7  Houston  453  (Del.),  8 
At.  368.  Where  a  carpenter  in  de- 
fendant's repair  shop,  while  assist- 
ing, in  obedience  to  defendant's 
foreman's  orders,  in  pushing  cars, 
was  injured  by  the  fall  of  a  running 
board  which  had  been  improperly 
left  in  a  dangerous  position  between 
the  cars,  and  though  neither  plain- 
tiff nor  the  foreman  knew  that  the 
board  had  not  been  removed,  plain- 
tiff might  have  seen  it  had  he 
looked,  it  was  held  proper  to  direct 
a  verdict  for  the  defendant,  since 
the  plaintiff  was  negligent  in  fail- 
ing to  look.  It  was  said:  Where 
the  danger  is  alike  open  to  the  ob- 
servation of  aU,  both  the  master 
and  servant  are  upon  an  equality, 
and  the  master  is  not  liable  for  an 
injury  resulting  from  the  dangers 
of  the  business.  In  cases  where 
the  servant  is  one  of  mature  age 
and  experience,  the  law  never  im- 
poses the  duty  on  the  master  of 
becoming  eyes  and  ears  for  his 
servant,  where  there  is  nothing  to 
prevent  the  servant  from  using  his 
own  eyes  and  ears  to  prevent  dan- 
ger. This  is  not  a  case  where  the 
master  had  furnished  an  unsafe 
place,  machinery  or  appHances 
with  or  in  which  he  required  his 
servant  to  work,  nor  is  it  a  ease 
where  the  danger  was  known  to  the 
master  and  unknown  to  the  serv- 
ant, but  is  a  case  wherein  the  place 
and  appliances  were  all  safe  and 
suitable,  if  the  servant  would  only 
use  his  senses  with  ordinary  pru- 
dence and  care.  He  had  the  same 
opportunity    of    knowing    of    the 


danger  that  the  master  had,  and  in 
such  a  case  it  has  been  held  that 
the  injured  servant  must,  in  order 
to  recover,  aver  and  prove  that  he 
did  not  have  the  means  of  knowing 
equally  with  the  master  of  the  dan- 
ger and  of  the  means  of  avoiding  it. 
Day  V.  Cleveland,  C.  C.  &  St.  L. 
R.  Co.,  137  Ind.  206,  36  N.  E.  854. 

623.  It  was  held  to  be  the  duty 
of  a  conductor  of  a  train,  not  only 
to  exercise  ordinary  and  reasonable 
care  and  diligence  in  the  manage- 
ment of  the  train,  but  also  in  the 
due  inspection  of  the  cars,  machin- 
ery and  apparatus  of  the  train  as 
to  their  sufficiency  and  safety;  and 
if  he  receives  an  injury  owing  to 
his  neglect  in  those  respects,  or 
from  a  defect  which  could  have  been 
known  to  him  by  the  exercise  of 
such  care,  he  cannot  recover  from 
the  employer.  The  facts  were  that 
a  conductor  was  injured  by  the 
breaking  of  a  brake  chain  while 
operating  a  brake;  whether  it  was 
an  old  defect,  or  whether  his  act  was 
the  cause  of  its  breaking,  did  not 
to  any  certainty  appear;  whether 
it  could  have  been  discovered  by 
ordinary  care  on  the  part  of  the 
company  or  plaintiff  was  not  made 
certain.  It  was  said:  If  the  de- 
fects were  unknown  to  both  par- 
ties, neither  party  would  be  at 
fault,  but  the  plaintiff's  injuries 
woidd  be  attributable  to  accident, 
the  risk  of  which  he  assumed.  Mad 
River  &  L.  B.  R.  Co.  v.  Barber,  5 
Ohio  St.  541,  67  Am.  Dec.  312.  It 
was  held  that  a  conductor  of  a 
freight  train  is  not  bound  to  in- 
spect cars  before  taking  them  into 
his  train.  Barksdale  v.  Charlotte 
&  W.  C.  R.  Co.,  66  S.  Car.  204,  44 
S.  E.  743. 

624.  It  was  said  a  servant  en- 
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gaged  in  obedience  to  a  direct  or- 
der of  Ms  master,  in  excavating  a 
portion  of  a  bank  of  earth  and 
stone,  was  not  required  to  observe 
carefully  the  conditions  as  to  the 
stabiUty  of  the  earth,  but  was  en- 
titled to  assiune  that  the  master 
watched  the  bank  to  see  that  it  was 
safe  and  would  not  cave  in.  Chiap- 
pini  V.  Fitzgerald,  191  Mass.  598, 
77  N.  E.  1030.  The  Illinois  court 
held  that  where  a  workman  in  a 
quarry,  injured  by  earth  and  gravel 
falHng  upon  him  while  working  to 
clear  away  mud  and  gravel  which 
had  fallen  from  the  bank  during 
the  night,  inspected  the  bank  that 
fell,  in  the  morning,  but  saw  no  de- 
fects, but  other  employees  saw 
cracks  and  thought  the  bank  un- 
safe, the  question  of  his  assumption 
of  risk  was  for  the  jury.  Western 
Stone  Co.  v.  Muscial,  196  111.  382, 
63  N.  E.  664,  89  Am.  St.  Rep.  325. 

625.  Where  an  employee  was 
directed  in  selecting  cars  not  to  use 
any  cars  that  were  damaged,  in  any 
way,  and  to  send  imperfect  ones  to 
the  shop  for  repairs,  and  it  appeared 
that  he  knew,  or  might  have  known 
had  he  made  an  examination,  that 
the  oar  which  caused  his  injury  and 
which  was  selected  by  him  was  im.- 
perfect  and  out  of  repair,  it  was 
held  that  it  was  error  to  send  the 
case  to  the  jury;  that  he  should 
have  been  nonsuited.  Shields  v.  N. 
Y.  C.  &  H.  R.  Co.,  133  N.  Y.  557, 
30  N.  E.  596. 

626.  An  employee  in  entering 
the  hold  of  a  vessel  is  not  required 
to  inspect  the  ladder  leading  into 
it  to  see  if  it  is  safe.  Where  others 
immediately  preceding  him  have 
used  it  in  safety,  he  may  assume  it 
is  safe  although  he  had  knowledge 
that  one  of  the  rungs  was  bent. 


Carroll  v.  Metropolitan  Coal  Co., 
189  Mass.  59,  75  N.  E.  84. 

627.  An  employee  directed  to 
work  upon  an  unspiked  platform 
constructed  under  the  direction  of 
his  foreman,  without  his  assistance, 
is  entitled  to  assume  that  it  has 
been  securely  buUt,  and  is  not 
bound  to  examine  the  platform  to 
ascertain  whether  it  is  safe.  White 
V.  William  H.  Perry  Co.,  190  Mass. 
99,  76  N.  E.  512.  It  was  said: 
While  an  employee  assimies  the 
obvious  risks  of  his  employment, 
and  the  servant  owes  the  duty  of 
care  to  avoid  injiuy  and  ascertain 
the  conditions  surrounding  his 
work,  yet  when  he  is  sent  into  a 
place  where  discovery  of  a  defect 
is  known  to  be  difficult,  he  has  a 
right  to  assume,  in  the  absence  of 
circumstances  creating  a  doubt  in 
his  mind,  that  his  safety  has  been 
provided  for.  In  the  particular 
case  the  defect  was  an  unfastened 
plank  connecting  a  walk  upon 
which  the  employee  was  required  to 
perform  the  temporary  service  of 
oiling  a  conveyor,  the  plank  tipping 
and  throwing  him  into  or  upon  the 
conveyor.  Clark  v.  Wolverine  Ce- 
ment Co.,  138  Mich.  673,  101  N. 
W.  845. 

628.  Where  an  employee  in  a 
cotton  seed  oil  mill  was  injured  the 
evening  of  his  first  day's  work  with 
a  machine  therein,  though  he  had 
been  otherwise  employed  about  the 
mill  for  some  time,  by  his  hand  get- 
ting caught  in  exposed  gearing 
while  he  was  cleaning  up  around 
the  machine,  and  it  appeared  the 
cogs  were  boxed  when  the  machine 
was  first  bought,  but  the  boxing 
had  become  broken,  and  it  also  ap- 
peared the  light  was  dim,  which 
rendered  the  act  more  dangerous. 
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and  these  defects  were  alleged  as  a 
ground  for  recovery,  and  the  plain- 
tiff was  nonsuited,  the  following 
rule  was  stated  as  applicable  to  the 
case:  "Where  the  chief  duty  of  an 
employee  is  to  feed  a  mill,  and  an 
incidental  duty  embraced  the  duty 
of  cleaning  up  around  it  of  material 
scattered  in  the  process  of  feeding 
it  is  incumbent  upon  him  to  look 
at  the  machine  and  observe  every 
plain  and  constantly  visible  char- 
acteristic in  its  construction  and 
working  which  renders  the  neces- 
sary cleardng  up  dangerous.  If, 
after  worldng  all  day,  he  under- 
takes to  clean  up  at  night,  the  omis- 
sion of  the  employer  to  supply 
proper  light  for  the  occasion  would 
not  excuse  the  employee  for  ex- 
posing himself  to  unseen  and  un- 
known danger  in  the  dark  which  he 
ought  to  have  discovered  had  he 
made  proper  use  of  daylight." 
Stubbs  V.  Atlanta  Cotton  Seed  Oil 
MiUs,  92  Ga.  495,  17  S.  B.  746. 
Where  an  employee  in  a  mill  was 
injured  while  engaged  in  removing 
lumber  from  the  runway  of  a  saw, 
by  his  finger  getting  caught  in  a 
cog,  and  such  runway  consisted  of 
five  rollers,  in  each  of  which  was  an 
unprotected  cog,  which  was  some- 
what obscured,  but  which  he  could 
have  seen  at  any  time  if  he  had 
looked,  when  the  mill  was  clear  of 
lumber,  and  his  testimony  was  to 
the  effect  that  he  did  not  know  the 
cogs  were  there,  it  was  said  that 
men  when  they  are  working  around 
dangerous  machinery  must  take 
notice.  Their  faculties  and  senses 
are  given  them  for  the  purpose  of 
self-preservation,  and  they  must 
exercise  them  to  a  reasonable  ex- 
tent. Three  days'  observation  of 
this  machinery  around  which  this 


man  was  working  would  naturally 
make  him  acquainted  with  all  the 
cogs,  and  if  he  did  not  exercise  dis- 
cretion or  thought  or  care  enough, 
and  pay  sufficient  attention  to  their 
location,  to  know  where  they  were, 
he  cannot  complain.  The  dangers 
were  apparent  and  were  assumed. 
Olsen  V.  McMurry  Cedar  Lbr.  Co., 
9  Wash.  500,  37  Pac.  679. 

629.  An  experienced  employee 
knowing  that  his  employer  used 
different  sized  set  screws  on  its 
shaft,  assumed  the  risk  of  a  set 
screw  upon  a  shaft,  although  it  pro- 
jected a  greater  distance  than  usual, 
its  particular  character  being  ob- 
vious when  the  shaft  was  at  rest, 
although  he  had  never  seen  it.  It 
was  said  he  might  have  determined 
the  facts  by  inspection  when  the 
shaft  was  at  rest.  Mutter  v.  Law- 
rence Mfg.  Co.,  195  Mass.  517,  81 
N.  E.  263.  It  is  the  duty  of  an  op- 
erative to  acquaint  himself  with  at 
least  aU  the  visible  features  of  the 
machine  before  undertaking  its 
operation.  Ignorance  of  set  screws 
in  a  machine  does  not  relieve  him  of 
the  risk  of  danger  from  them  where 
they  are  plainly  visible  and  easily 
seen.  Podvin  v.  Pepperall  Mfg.  Co., 
104  Me.  561,  72  At.  618,  129  Am. 
St.  Rep.  411. 

630.  An  employee  having  been 
sent  into  an  engine  room  immedi- 
ately after  an  explosion  of  the  fly 
wheel,  to  clean  up  the  rubbish 
must  himself  examine  and  ascer- 
tain existing  conditions,  such  as 
for  instance,  the  liability  of  pieces 
of  iron  to  fall.  He  is  taking  one  of 
the  necessary  steps  to  ascertain 
just  what  has  happened  and  has  no 
right  to  assume  that  the  place  has 
been  inspected.  Kanz  v.  Page,  168 
Mass.  217. 
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631.  An  employee  is  under  no 
duty  to  observe  changes  resulting 
from  the  gradual  wear  of  pulleys 
and  belts,  until  they  become 
so  marked  as  to  be  obvious  to  any 
careful  man,  whose  duty  is  not  to 
look  for  them,  but  to  see  them  when 
they  thrust  themselves  upon  his 
attention.  Petrarca  v.  Quidinek 
Mfg.  Co.,  27  R.  I.  265,  61  At.  644. 
The  general  rule  applied  where  the 
alleged  cause  of  the  injury  was  that 
a  belt  had  been  worn  too  smooth. 
There  was  a  stock  of  sharp  ones 
provided  and  it  was  the  workman's 
duty,  when  a  belt  became  too 
smooth,  to  make  the  proper  change. 
Devlin  v.  Phoenix  Iron  Co.,  182 
Penn.  109,  35  At.  927. 

632.  A  servant  may  be  negli- 
gent in  not  knowing  the  method  of 
operating  cars  in  a  mine,  for  he  is 
bound  to  use  ordinary  care  to  in- 
form himself  of  the  rules  and  cus- 
toms of  a  mine.  Forbes  v.  Boone 
VaUey  Coal  &  R.  Co.,  113  la.  94, 
84  N.  W.  970.  It  was  stated  by  the 
court  that  a  servant  employed  in  a 
coal  mine  to  haul  cars  of  coal  from 
the  rooms  where  the  coal  is  mined 
through  an  entry,  by  a  hoisting 
shaft,  by  the  use  of  a  mule  and 
ears,  is  chargeable  with  notice  of 
every  fact  which  he  would  have 
known  had  he  exercised  ordinary 
care  to  keep  himself  informed  as 
to  matters  concerning  which  it  is 
his  duty  to  inquire;  but  as  it  is  the 
duty  of  the  owner  or  operator  of 
the  mine  to  furnish  a  reasonably 
safe  entry  and  to  keep  it  in  a  rea^ 
sonably  safe  condition,  the  driver 
of  the  oar  may  rely  upon 
that  duty  being  performed  and  he 
is  not  required  to  test  and  inspect 
the  roof  of  the  entry,  through  which 
he  passes,  and  is  not  charged  with 


the  knowledge  of  its  condition,  fur- 
ther than  the  knowledge  he  would 
ordinarily  obtain  in  the  proper  dis- 
charge of  the  work  he  is  employed 
to  perform.  If  under  such  cir- 
cumstances, while  in  the  perform- 
ance of  his  duty,  the  servant  is  in- 
jured by  slate  falling  from  the  roof 
of  the  entry,  on  account  of  the  neg- 
ligence of  the  mine  owner  or  oper- 
ator, he  may  recover.  Davis  v. 
Turner,  69  Ohio  St.  101,  68  N.  E. 
819.  An  instruction  that  if  the 
miner  knew  that  the  roof  of  the 
entry  was  unsafe  or  had  the  means 
and  opportunity  of  ascertaining  its 
defective  condition,  and  did  not 
avail  himself  of  the  opportunity,  he 
was  guilty  of  contributory  negli- 
gence precluding  recovery,  was  held 
error.  The  rtde  was  stated  that  a 
miner  may  presume  that  the  entry 
was  reasonably  safe  and  was  not 
required  to  test  and  inspect  the 
roof,  and  was  not  charged  with 
knowledge  of  its  unsafe  condition, 
further  than  the  knowledge  he 
would  obtain  in  the  proper  dis- 
charge of  the  work  he  was  employed 
to  perform.  WeUston  Coal  Co.  v. 
Smith,  65  Ohio.  70,  61  N.  E.  143, 
87  Am.  St.  Rep.  547,  55  L.  R.  A.  99. 
It  seems  to  have  been  held  by  a 
bare  majority  of  the  court,  that 
knowledge  of  the  danger  of  the 
walls  of  a  mine  faUing,  was  not  con- 
clusively established,  and  the  risk 
assumed  as  matter  of  law,  by  evi- 
dence that  the  class  of  employees  to 
which  the  injured  man  belonged 
were  directed  by  the  operator  to 
examine  each  place  where  they 
were  about  to  work,  and  to  satisfy 
themselves  before  beginning  work 
that  the  place  was  safe,  that  they 
were  frequently  cautioned  as  to  this 
duty    and    were    warned     against 
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working,  under  any  circumstanoes, 
beneath  overhanging  ground,  with- 
out assuring  themselves  that  it  was 
safe;  that  they  were  allowed  to 
take  all  the  time  and  have  all  the 
assistance  necessary  to  make  it 
safe  if  they  considered  it  dangerous 
and  that  they  understood  that  this 
was  one  of  their  particular  duties, 
and  that  no  one  would  go  ahead  of 
them  to  perform  it.  It  was  said, 
however,  the  court  should  have  di- 
rected the  jury  to  such  facts.  An- 
drews V.  Tamarack  Min.  Co.,  114 
Mich.  175,  72  N.  W.  242. 

633.  It  was  properly  said:  It  is 
reasonably  to  be  expected  of  a  rail- 
road employee,  who  is  engaged  in 
the  performance  of  duties  in  and 
around  one  of  the  freight  yards  of 
his  master,  that  he  shall  avail  him- 
self of  his  opportunities  to  familiar- 
ize himself  with  his  surroundings 
and  note  the  location  of  a  culvert 
passing  under  an  embankment 
along  which  tracks  are  laid,  to  the 
end  that  he  may  guard  against  the 
obvious  danger  of  falling  into  the 
culvert  in  the  event  his  duties  call 
him  in  the  night  time  to  the  point 
where  it  is  situated ;  and  if  he  is  in- 
jured by  falling  into  the  same,  he 
cannot  be  heard  to  say  that  though 
he  knew  of  its  existence  and  not- 
withstanding he  had  previously 
had  full  opportunity  to  acquaint 
himself  with  its  relative  location 
he  did  not  in  point  of  fact  know 
exactly  where  it  was,  and  that  his 
master  should  have  warned  him  of 
the  danger  of  falling  into  it  before 
sending  him  at  night  to  attend  to 
his  duties  on  and  around  an  engine 
which  had  been  left  directly  over 
the  culvert.  Central  of  Ga.  R.  Co. 
v.  Price,  121  Ga.  651,  49  S.  E.  683. 

634.  An  employee  of  a  raUroad 


company  is  not  required  to  exer- 
cise care  to  ascertain  whether  the 
company  has  established  proper 
rules  for  conducting  its  business, 
since  he  has  a  right  to  presume  it 
has  done  so.  Texas  &  Pac.  R.  Co.  v. 
Eberhart,  91  Tex.  321,  43  S.  W. 
510.  It  is  not  required  of  an  em- 
ployee that  he  inspect  the  steps  or 
stirrups  of  a  car  before  using  it.  Bl 
Paso  &  S.  W.  R.  Co.  V.  O'Keefe,  50 
Tex.  Civ.  App.  579, 110  S.  W.  1002. 
An  employee  upon  a  railway  train 
is  not  required  to  examine  a  trestle 
to  ascertain  whether  it  is  defective 
or  unsafe,  and  does  not  assume  the 
risk  of  its  defective  construction 
by  merely  traveling  over  it.  Dolan 
V.  Sierra  Ry.  Co.,  135  Cal.  435,  67 
Pac.  686. 

635.  It  was  said  that  where  an 
engineer  has  the  same  means  of 
knowledge  of  defects  in  the  engine 
which  he  is  using,  as  his  employer, 
he  cannot  recover  for  injuries 
caused  by  such  defects.  Lumley  v. 
Caswell,  47  Iowa,  159.  It  is  well 
settled,  say  the  court,  that  an  em- 
ployee (an  engineer)  is  bound  to 
use  ordinary  care  to  observe  patent 
defects  in  machinery  he  is  operat- 
ing and  if  he  fails  to  do  so  and  is 
injured  by  an  accident  resulting 
from  such  defects,  he  assumes  the 
risk.  Pordyce  v.  Edwards,  65  Ark. 
98,  44  S.  W.  1034.  WhUe  a  servant 
in  the  use  of  appUances  is  bound  to 
take  notice  of  those  dangerous  de- 
fects of  which  he  has  knowledge 
and  which  are  obvious  to  his  senses 
yet  he  is  not  bound  to  investigate 
for  himself  a  department  of  work 
which  he  has  nothing  to  do  with, 
and  to  set  up  his  judgment  against 
that  of  the  master.  Hence  it  was 
said  that  an  engineer  of  a  railroad 
though  having  knowledge  that  the 
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rails  of  the  track  were  old,  Uglit  and 
well  worn,  is  not  bound  to  pursue 
the  inquiry,  and  determine  for  him- 
self at  his  own  peril  whether  the 
road  is  or  is  not  in  a  fit  condition 
for  use,  nor  is  he  bound  to  quit  the 
service;  nor  does  he  assume  all 
risk  from  want  of  repair,  unless  the 
track  was  so  far  out  of  repair  to  his 
knowledge  that  it  would  be  nec- 
essarily dangerous,  to  the  mind  of  a 
prudent  person,  to  run  an  engine 
over  it.  Devlin  v.  W.  S.  D.  &  F.  R. 
Co.,  87  Mo.  645. 

636.  A  molder  not  charged  with 
the  duty  of  inspecting  molds,  is  not 
bound  to  guard  against  hidden  dan- 
gers therein,  not  discoverable  by 
inspection  made  while  pouring  the 
metal,  and  which  would  not  have 
existed  if  proper  care  was  exercised 
by  the  master,  and  hence  does  not 
assume  the  risk.  The  danger  was 
from  rust  or  dampness  in  the 
molds.  Brooks  v.  Kinsley  Iron  & 
Machine  Co.,  202  Mass.  228,  88  N. 
E.  771. 

637.  A  servant  is  not  bound  to 
inspect  the  appliances  of  the  busi- 
ness in  which  he  is  employed  to  see 
whether  or  not  there  are  latent 
defects  that  render  their  use  more 
than  ordinarily  hazardous,  but  is 
only  required  to  take  notice  of  such 
defects  or  hazards  as  are  obvious 
to  the  senses.  The  fact  that  he 
might  have  known  of  defects,  or 
that  he  had  the  means  and  oppor- 
tunity of  knowing  them,  will  not 
preclude  him  from  a  recovery  unless 
he  did  in  fact  know  of  them  or  in 
the  exercise  of  ordinary  care  ought 
to  have  known  of  them.  He  is  not 
bound  to  make  an  examination  to 
find  defects.  There  is  no  such  legal 
obligation  imposed  upon  him.  That 
is  the  duty  of  the  master.  This  was 


said  where  a  switchman  was  in- 
jured the  first  night  of  his  employ- 
ment in  the  particular  yards,  by 
being  run  over  by  the  cars  which  he 
was  attempting  to  couple,  alleged 
to  have  been  caused  by  the  defect- 
ive construction  of  the  embank- 
ment and  track.  Little  Rock,  M.  R. 
&  T.  R.  Co.  V.  Leverett,  48  Ark. 
333,  3  S.  W.  50,  3  Am.  St.  Rep.  230. 
Where  it  was  claimed  by  a  switch- 
man, injured  while  coupling  cars, 
that  the  failure  of  the  defendant  to 
keep  the  space  between  the  ends  of 
the  ties  properly  fiUed  was  the  cause 
of  his  injuries,  and  he  testified  he 
did  not  know  of  the  condition  of 
the  track  at  the  place  of  the  acci- 
dent, it  was  held  that  it  was  not 
error  in  the  court  to  refuse  to  charge 
that  it  was  his  duty  to  inform  him- 
self of  the  condition  of  the  tracks. 
It  was  said :  We  think  no  such  duty 
of  inspection  prior  to  taking  serv- 
ice or  during  his  term  devolved 
upon  the  plaintiff.  He  was  sim- 
ply bound  to  notice  those  obvious 
defects  in  the  tracks  or  in  the  other 
appliances  which  he  had  an  oppor- 
tunity to  notice  in  the  discharge  of 
his  duty  as  switchman,  and  he  is 
only  affected  with  knowledge  of 
such  obvious  defects  as  he  is  shown 
to  have  had  an  opportunity  to 
learn  before  the  injury  complained 
of  was  sustained.  It  would  seem 
that  the  court  assumed  that  the 
track  was  defective  by  reason  of 
the  space  at  the  end  of  the  ties  not 
being  filled,  as  it  does  not  appear 
there  was  any  proof  upon  that 
question.  Little  Rock  &  M.  R.  Co. 
V.  Moseley,  56  Fed.  1009,  6  C.  C. 
A.  226.  It  was  stated  and  held  it 
was  no  part  of  a  switchman's  duty 
to  inspect  a  railroad  track  to  see  if 
it  was  in  a  safe  condition.  The  em- 
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servant  is  not  required  to  use  any  diligence  to  discover 
a  defect  in  a  pinch  bar  fumislied  for  immediate  use 
nor  can  it  be  said,  as  matter  of  law,  in  Texas  at  least, 
that  the  master  is  not  liable  for  injuries  resulting  from 
obvious  or  patent  defects  in  the  simplest  tools  or  appli- 
ances. ^*'' 

A  servant  employed  and  instructed  to  commence  work 
at  a  particular  place,  is  under  no  obligation,  in  order  to  pro- 
tect himself  from  a  charge  of  contributory  negligence  to 
make  himself  familiar  with  each  piece  of  machinery,  and 
to  first  go  aU  over  the  building  or  plant  and  inform  himself 
of  the  danger  he  may  incur  in  case  of  contact  with  it.**^ 

It  was  held  that  an  employee  assumed  the  risk  of 
injury  from  the  manner  in  which  a  broken  scraper  was 
being  hauled  back  to  the  top  of  the  grade,  where  every- 


ployee  could  rely  on  its  being  safe. 
His  foot  was  caught  between  the 
switch  and  the  main  rail  and  is 
claimed  by  reason  of  a  hole  under 
the  rail  which  was  not  patent.  San 
Antonio  &  O.  R.  P.  Co.  v.  Brook- 
ing, 61  S.  W.  (Tex.  Civ.  App.)  637. 
638.  Where  a  section  foreman 
was  injured  while  riding  on  a  work 
train  in  charge  of  his  crew,  by  reason 
of  the  engine  and  cars  leaving  the 
track,  owing  to  the  defective  con- 
dition of  the  track,  and  such  acci- 
dent occurred  upon  a  part  of  the 
track  other  than  that  which  was 
within  his  duties  to  repair  and  in- 
spect, it  was  said  he  had  a  right  to 
assume  that  a  part  of  the  road 
which  he  was  not  required  to  in- 
spect or  repair  was  in  a  reasonably 
safe  condition.  The  rule  is  that 
if  the  employee  knows  of  the  defect 
which  causes  injury  to  him,  he  as- 
sumes the  risk,  but  he  is  not  bound 
to  exercise  care  in  knowing  this, 
unless  it  is  in  the  line  of  his  duty. 
Taylor  B.  &  H.  R.  Co.  v.  Taylor,  79 


Tex.  104, 14  S.  W.  918,  23  Am.  Rep. 
316,  citing  Houston  &  T.  C.  Rail- 
way Co.  V.  McNamara,  59  Tex.  255. 
It  is  the  duty  of  a  trackman 
employed  by  a  railroad,  over 
which  extra  or  special  trains  go 
frequently,  without  notice  to  track- 
man, to  look  out  for  such  trains. 
Hoffard  v.  Illinois  Cent.  R. 
Co.,  138  la.  543,  110  N.  W.  446, 
16  L.  R.  A.  797. 

639.  Where  an  experienced  well 
digger  was  employed  to  clean  out  a 
well,  and  the  ropes  furnished  him 
for  use  was  carefully  examined  by 
him  and  pronounced  good  and  suf- 
ficient for  the  purpose,  it  was  held 
there  was  no  negUgenee  on  the 
part  of  either  the  plaintiff  or  de- 
fendant. Reid  V.  Central  R.  &  B. 
Co.,81Ga.  694,  6S.  E.  629. 

640.  St.  Louis  &  S.  W.  R.  Co. 
V.  Schuler,  46  Tex.  Civ.  App.  356, 
102  S.  W.  783. 

641.  Roman  v.  Mashek  Chem- 
ical &  Iron  Co.,  147  Mich.  178. 
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tiling  was  open  and  obvious  to  him,  and  it  was  plainly 
his  duty  to  have  made  an  examination/*^ 

So  where  an  employee  shoveling  snow  in  a  railroad 
yard  was  struck  by  a  locomotive  and  injured,  it  was 
held  that  there  was  no  undertaking  on  the  part  of  the 
raOroad  company  to  give  him  warning,  but  he  was  ex- 
pected to  look  out  for  himself.  It  was  alleged  that  the 
engineer  failed  to  sound  the  whistle  or  ring  the  bell.**' 
Other  illustrations  are  given  in  the  note  below."* 


642.  Griffiths  v.  Craney,  38 
Wash.  90,  80  Pac.  274. 

643.  Riocio  v.  New  York,  N.  H. 
&  H.  R.  Co.,  189  Mass.  358,  75  N. 
E.  704. 

644.  The  fact  that  the  ends  of  a 
oar,  in  passing  over  a  curve,  would 
be  farther  away  from  a  platform 
than  the  points  between  the  ends, 
is  a  natural  condition  which  an  em- 
ployee must  be  presumed  to  know 
and  note,  and  an  omission  to  do  so 
is  neghgence.  There  is  no  duty  on 
the  part  of  the  master  to  warn  the 
servant  of  such  a  peril.  Haring  v. 
Great  Northern  R.  Co.,  137  Wis. 
367,  119  N.  W.  325.  It  is  the  duty 
of  an  employee  who  is  the  almost 
constant  user  of  an  elevator,  the 
mechanism  of  which  is  simple  and 
in  plain  view,  rendering  a  defect 
discernible  to  him,  to  ascertain  its 
condition.  The  law  is  that  he  must 
take  ordinary  care  to  learn  the  dan- 
gers which  are  likely  to  beset  him 
in  the  service.  He  cannot  predicate 
a  right  of  recovery  upon  the  failure 
of  the  master  to  inspect  the  appli- 
ance. Juchatz  V.  Michigan  AlkaU 
Co.,  120  Mich.  654,  79  N.  W.  907. 
Where  an  employee  was  injured 
while  working  near  a  fence  which 
had  been  detached  by  other  em- 
ployees by  taking  up  the  posts,  and 
placed  in  such  a  position  that  a 


wind  would  blow  it  down,  it  was 
said:  Here  the  injured  servant  had 
as  good  an  opportunity  to  know  of 
the  danger  to  which  he  was  exposed 
as  the  master  or  any  one  else,  and 
the  means  of  avoiding  such  danger 
were  as  much  within  his  reach  as 
within  the  reach  of  the  master  or 
any  one  else,  and  yet  he  worked  on 
without  looking  or  observing  or 
heeding  the  same.  The  law  requires 
that  men  shall  use  the  senses  with 
which  nature  has  endowed  them, 
and  when  one  without  excuse  fails 
to  do  so,  he  alone  must  suffer  the 
consequences ;  and  he  is  not  excused 
when  he  fails  to  discover  the  danger 
if  he  made  no  attempt  to  em.ploy 
the  faculties  nature  has  given  Mm. 
If  he  could  by  reasonable  and  care- 
ful human  foresight  have  foreseen 
and  guarded  against  the  injury 
complained  of,  he  was  guilty  of  con- 
tributory negUgenee,  and  his  ad- 
ministrator cannot  recover  because 
of  his  failure  to  guard  against  it.  It 
may  be  said  in  that  case,  if  he 
worked  on  without  objection  or 
complaint,  that  he  assumed  the 
risk  as  one  of  the  dangers  incident 
to  the  business,  and,  if  neither  the 
servant  nor  the  master  could  by 
care  and  prudence  have  foreseen 
and  guarded  against  the  danger, 
then  neither  party  could  be  held 
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§  403.  Obvious  risk  need  not  be  known. 

Often  it  has  been  stated  that  the  servant  assumes  all 
hazards  due  to  defects  which  are  obvious  "and"  known 
to  him,  if  he  continues  the  employment.  This  certainly 
is  misleading  as  it  would  make  the  doctrine  rest  upon 
knowledge  when  in  fact  the  risk  is  assumed  from  the 
fact  that  the  defect  and  danger  therefrom  is  apparent. ^^^ 

In  determining  whether  the  risks  of  an  employment 
are  so  obvious  as  to  be  assumed  by  an  employee,  the 
question  is  not  whether  the  employee  has  actually  ob- 
served and  by  conscious  act  of  the  will,  assumed,  all  the 
risks  involved,  but  whether  such  risks  are  incident  to 
and  naturally  grow  out  of  the  employment  in  which  he 
is  engaged,  and  are  such  as,  having  regard  to  his  age, 
intelUgence  and  experience,  he  could  have  seen  and 
understood  had  he  looked  for  them,  and  such  as,  having 
seen,  he  must  have  appreciated.^*® 


guilty  of  negligence.  In  such  ease 
the  danger  was  one  of  the  risks  in- 
cident to  the  business  whioh  the 
employee  assumed.  K  such  em- 
ployee could  not  by  such  reason- 
able and  careful  human  foresight 
have  foreseen  and  guarded  against 
the  injury,  and  for  that  reason  was 
not  guilty  of  negligence,  then  for 
the  same  reason  the  other  employees 
who  caused  the  panel  of  fence  to  be 
set  up  could  not  by  such  human 
foresight  have  foreseen  and  guarded 
against  such  dangerous  conse- 
quences and  therefore  are  not  neg- 
ligent in  placing  it  there.  Diamond 
Plate  Glass  Co.  v.  De  Hority,  143 
Ind.  381,  40  N.  E.681.  Where  an 
employee  was  injured  by  the  falling 
of  a  door  caused  by  a  defect  in  the 
manner  the  rope  which  sustained 
it  was  fastened,  and  the  court  re- 
fused to  charge  that  if  he  had  the 
same  means  of  knowledge  of  the 
defect  as  the  master,  he  could  not 


recover,  it  was  held  that  such  re- 
fusal was  proper,  it  appearing  that 
it  was  no  part  of  his  duty  to  inspect 
the  machinery  or  appUanoes  used. 
Austin  V.  AppUng,  88  Ga.  54,  13 
S.  E.  955. 

645.  ConsoUdated  Stone  Co.  v. 
Summit,  152  Ind.  297,  53  N.  E.  235; 
Jones  &  Adams  Co.  v.  George,  227 
lU.  64, 81 N.  E.  4;  Schmidt  v.  Ham- 
ilton Mfg.  Co.,  135  Wis.  117,  115 
N.  W.  53;  Kenney  v.  Hingham 
Cordage  Co.,  168  Mass.  278,  47  N. 
E.  117;  Benjamin  Atha  &  lUing- 
worth  Co.  V.  Costello,  63  N.  J.  L. 
27,  42  Atl.  766. 

646.  Kenney  v.  Hingham  Cord- 
age Co.,  168  Mass.  278,  47  N.  E. 
117.  An  instruction  that  if  deceased 
lost  his  life  by  a  cause  not  usually 
or  reasonably  attendant  upon  his 
emplosToient,  plaintiff  was  entitled 
to  recover,  unless  deceased  knew  of 
such  danger  and  fully  compre- 
hended its  nature,  v.as  held  error. 


1148  Mastee  and  Servant.  >§§  404-407 

§  404.  Effect  of  haste. 

Where  the  servant  knows  of  the  defect  and  danger, 
or  should  know  of  it,  the  fact  that  he  was  required  to 
act  very  rapidly  does  not  affect  the  assumption  of  risk.^^' 

§  405.  Rule  applies  to  risks  both  at  time  of  entry  into 
service  and  subsequent. 
The  doctrine  of  assumption  of  obvious  risks  applies 
as  well  to  those  which  arise  or  become  known  to  the 
servant  during  the  service,  as  to  those  in  contemplation 
at  the  time  of  the  original  hiring.  ^*^ 

§  406.  Assumption  of  risk  for  fellow-servant. 

A  servant  cannot  assume  an  obvious  risk  for  a  fellow- 
servant  who  does  not  know  of  the  danger.**' 

§  407.  Servant  presumed  to  know  and  comprehend  ob- 
vious dangers. 
The  servant  is  presumed  to  know  and  comprehend 
obvious  dangers  which  require  no  skiU  or  experience  to 

The  objection  was  said  to  be  that  those  perils  which  are  at  once  ap- 

it  makes  the  question  of  the  as-  parent  upon  the  application  of  such 

sumption  of  the  risk  and  the  ques-  reason  and  intelligence  as  he  has. 

tion    of    contributory    negligence  Schmidt  v.  Hamilton  Mfg.  Co.,  135 

turn  upon  whether  the  deceased  Wis.  117,  115  N.  W.  53. 

knew  of  such  danger,   and  if  he  647.     Brossman  v.  Lehigh  Valley 

knew,   whether   he   fully   compre-  R.  Co.,  113  Pa.  St.  490,  6  Atl.  226, 

hended  the  same,  instead  of  turn-  67  Am.  Rep.  479.   See  also  iUustra- 

ing  upon  whether  in  the  exercise  of  tive  cases  in  this  chapter, 

ordinary  care  he  ought  to  have  ob-  648.     DiUinberger  v.  Weingart- 

served  and  comprehended  the  dan-  ner,  64  N.  J.  L.  292,  45  At.  638;  De 

ger  likely  to  result  under  the  cir-  KeUands  v.  Washtenaw  Home  Tel. 

cumstances.  In  other  words  it  made  Co.,  153  Mich.  25,  116  N.  W.  564. 

the  knowledge  and  comprehension  649."  It  was  said  when  a  defect 

of  the  deceased  the  measure  of  his  in  a  tool  is  obvious  to  the  servant 

standard  of  care.   Sutter  v.  Park  &  who  selects  it,  though  it  is  the  only 

Nelson  Lbr.  Co.,  90  Wis.  118,  62  one  on  the  premises,  he  assumes  the 

N.  W.  927.     It  is  the  fact  that  the  risk  of  injury  to  himself  from  its 

perils  are  open  and  obvious  that  use,  but  cannot  assume  the  risk  of 

binds  the  servant,  and  hence  a  jury  injury  to  his  feUow-servants  from 

is  not  at  liberty  to  credit  his  state-  its  use.  Campbell  v.  T.  A.  Gillispie 

ment  of  ignorance  of  those  facts  Co.,  69  N.  J.  L.  279,  55  At.  276. 
which  are  obvious  to  his  senses  or 
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be  appreciated,  or  such  dangers  as  the  sMU  and  experi- 
ence he  naay  have  ought  reasonably  to  charge  him  with.'^" 

§  408.  When  question  for  court  or  jury. 

Whether  a  defect  is  obvious  so  as  to  be  assumed  is  a 
question  for  the  jury  where  the  evidence  is  conflicting 
and  different  inferences  may  be  drawn  therefrom  and 
reasonable  nainds  may  differ.^" 

But  where  it  is  plainly  evident  that  both  the  defect 
and  danger  must  have  been  apparent  to  any  person, 
the  question  is  one  of  law  and  should  not  be  submitted 
to  the  jury.^^" 

Where  it  appears  from  undisputed  evidence  that  the 
defects  or  dangers  are  open  and  obvious  and  such  as 
under  the  circumstances  ought  to  have  been  known  and 
comprehended  by  the  plaintiff,  then  he  will  be  deemed 
to  have  assumed  the  risk  as  matter  of  law.^^' 

Although  the  servant,  of  full  age  and  understanding, 
testify  to  the  contrary,  where  the  elements  and  com- 
bination out  of  which  the  danger  arises  are  so  visible 
and  have  been  of  such  long  standing  that  the  dangers 
are  obvious  to  all,  the  question  is  one  of  law  for  the 
court.  ®^* 

650.  A  complaint  did  not  state  Coleman  v.  Perry,  28  Mont.  1,  72 
a  cause  of  action  which,  alleged  that  Pac.  42;  Texas  &  P.  R.  Co.  v. 
the  plaintiff  was  ordered  by  his  Swearingen,  122  Fed.  193,  59  C.  C. 
foreman  to  sit  at  the  rear  of  a  hand  A.  31 ;  Avery  v.  Nordyke  &  Mar- 
car  under  the  brake  handles  and,  mon  Co.,  34  Ind.  App.  541,  70  N. 
while  in  such  position,  when  the  E.  888. 

car  was  moving  rapidly,  was  or-  652.     See  Yates  v.  MoCuUough 

dered  to  arise  and  take  hold  of  the  Iron  Co.,  69  Md.  370,  16  Atl.  280; 

brake  handles  while  they  were  mov-  Chicago,  I.  &  L.  R.  Co.  v.  Bryan, 

ing,  and  that  this  was  impossible  37  Ind.  App.  487,  75  N.  E.  678; 

without  danger  of  being  struck  by  Lindsay  v.  New  York,  N.  H.  &  H. 

the  handle,  and  that  he  did  not  R.  Co.,  112  Fed.  384,  50  C.  C.  A. 

know  the  danger  of  obeying  such  298;  Chicago  &  A.  R.  Co.  v.  Bell, 

order  and  the  foreman  did.     Jones  111  lU.  App.  280. 

V.  Galveston  H.  &  S.  A.  R.  Co.,  11  653.     Williams  v.  J.  G.  "Wagner 

Tex.  Civ.  App.  39,  31  S.  W.  706.  &  Co.,  110  Wis.  456,  86  N.  W.  157; 

651.  See  Kalker  v.  Hedden,  72  Burke  v.  Union  Coal  &  Coke  Co., 
N.  J.  L.  239,  61  Atl.  395;  Stevens  v.  157  Fed.  178,  84  C.  C.  A.  626. 
United  Gas  &  Electric  Co.,  73  N.  654.    Applied  to  an  employee  in 
H.  159,  60  Atl.  848,  70  L.  R.  A.  119;  a  laundry  who  had  been  employed 
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§  409.  Application  of  rule  to  appliances. 
Anchorage  in  building. 
Where  a  servant  was  injured  by  the  giving  way  of  an 
anchorage  constructed  at  the  head  of  stairs  to  be  used 
in  connection  with  ropes  and  pulleys  to  move  a  large 
safe,  it  was  held  that  it  did  not  appear  that  the  appliance 
was  so  glaringly  and  palpably  inadequate  as  to  charge 
him  with  knowledge,  and  he  was  therefore  justified  in 
supposing  that  such  skill,  prudence  and  foresight  had 
been  employed  in  its  preparation  as  to  render  it  safe.^^^ 

Automatic  appliance,  defect  in. 

Where  a  servant,  employed  to  operate  a  saw,  was 
injured  by  the  breaking  of  a  wire  which,  by  means  of  a 
pulley  and  heavy  weight,  automatically  drew  up  out  of 
the  way  the  saw  when  not  in  use,  and  it  appeared  he  had 
worked  there  for  three  months  and  was  famiUar  with 
the  machinery  and  knew  the  condition  of  such  wire  as 
to  being  old,  worn  and  rusty,  and  he  had  frequently  re- 
ported it  out  of  repair,  it  was  held  that  he  must  have 
appreciated  the  danger,  and  therefore  assumed  the 
risk.*^^ 

Belt  fastening,  character  of. 

It  was  said  in  reference  to  the  charge  of  the  trial  court 
as  to  the  use  of  certain  appliances  called  clamps  for 
fastening  belts,  that  the  court  should  have  charged  that 
the  defendant  was  only  bound  to  use  ordinary  care  in 
furnishing  machinery,  and  that  if  there  was  more  danger 
in  the  use  of  these  clamps  than  those  in  common  use, 
and  if  plaintiff  knew  it,  or  might  have  known  it  by  the 
exercise  of  such  care  as  a  man  of  ordinary  prudence  and 
care  would  have  used  under  Uke  circumstances,  he  could  not 
recover   for   injuries    caused    him.     The    principle    was 

in  lauadries  for  two  years,  and  was  lier  employer.  Butler  v.  Frazee,  211 

familiar  with,  the  machinery  used  U.  S.  459. 

therein,  upon  which  she  had  been  655.    Bradbury  v.  Goodwin,  108 

working  for  three  months,  and  the  Ind.  286,  9  N.  E.  302. 
imperfections  therein,  if  any,  which  656.     Week  v.  Fremont  Mill  Co., 

she  did  not  at  any  time  report  to  3  Wash.  629,  29  Pac.  215. 
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stated  that  the  plaintiff  knew  the  risk,  if  there  was  any, 
in  using  the  belt,  or  if  its  defects  were  patent  and  open 
to  common  observation,  he  would  be  held  to  have  as- 
sumed the  risk.*" 

Bolt,  absence  of. 
Where  a  machine  became  defective  during  use,  and 
consequently  more  dangerous  to  operate,  and  such  de- 
fect was  an  obvious  one,  which  naight  have  been  discov- 
ered by  the  servant  by  the  use  of  reasonable  dihgence, 
he  was  presumed  to  have  taken  upon  himself  the  risks 
incident  to  its  further  use,  while  out  of  repair,  and,  if 
injury  results  from  such  use,  the  master  is  not  liable. 
This  was  said  with  reference  to  the  absence  of  a  bolt 
which  fastened  the  lever  to  the  guide,  thus  permitting 
a  belt  to  shift  from  the  tight  to  the  loose  pulley  upon 
a  shaft. ^^* 

Brick  machine,  opening  in. 

An  employee  stepping  into  an  unprotected  opening  of 
a  brick  machine  into  which  he  was  shoveling  clay,  as- 
sumed the  risk.     The  danger  was  obvious. *^^ 

Buggy  used  in  iron  mUl. 

Where  the  liability  of  the  master  was  predicated  upon 
an  allegation  that  the  employee  was  injured  while  push- 
ing a  buggy  in  a  mill,  loaded  with  iron  rails,  by  reason 
of  some  of  the  rails  falling  off,  caused  by  the  want  of 
pins  in  the  holes  provided  on  the  buggy,  and  also  that 
the  holes  were  so  worn  that  pins  could  not  be  used,  it 
was  held  that  as  it  appeared  the  buggy  was  one  of  the 
many  that  the  workmen  might  select  from,  and  the  de- 
fect was  apparent  at  a  glance,  that  the  workmen  who 
loaded  the  buggy  and  the  plaintiff  who  assisted  in  work- 
ing it  were  bound  to  know  that  the  pins  were  absent.**" 

657.  Nix  V.  Texas  Pao.  R.  Co.,  659.  Disano  v.  New  England 
82  Tex.  473,  18  S.  W.  571,  27  Am.  Steam  Brick  Co.,  20  R.  I.  453,  40 
St.  Rep.  897.  At.  7. 

658.  Cole  V.  Grifflng  Iron  Co.,  660.  Bemiscli  v.  Roberts,  143 
63  N.  J.  L.  607.  44  At.  665.  Pa.  St.  1,  21  At.  998. 
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Cars. 

An  experienced  brakeman  assumed  the  risk  of  the 
coming  together  of  iron  aprons  on  cars,  especially  where 
told  to  look  out  for  them.  They  were  so  obvious  that 
in  coupling  he  could  not  fail  to  observe  them.^" 

But  it  was  held,  where  a  brakeman  had  but  a  few 
moments  to  become  acquainted  with  the  character  and 
condition  of  a  brake  and  determine  whether  he  could 
safely  use  it,  during  which  time  he  was  engaged  in  coup- 
ling cars  and  other  duties,  it  could  not  be  said,  as  matter 
of  law,  that  he  was  guilty  of  contributory  negligence 
in  its  use.^^^ 

So  it  cannot  be  said,  as  matter  of  law,  that  a  con- 
ductor on  an  electric  road  assumed  the  risk  of  a  defective 
car  furnished  him,  where  it  appeared  he  had  only  used  the 
ear  once  before,  a  week  previously,  and  had  only  used  it 
one  hour  on  the  second  trip,  when  he  was  injiired  by  its 
lunging  on  a  curve,  it  not  appearing  that  he  knew  it 
was  the  same  car  he  used  before,  or  that  he  knew  it  had 
not  been  repaired.*^'  But  a  railroad  employee  assumes 
the  risk  from  cars  and  engines  of  different  patterns, 
especially  where  the  method  of  construction  and  the 
danger  therefrom  is  obvious.***  Other  cases  relating  to 
cars  are  set  forth  in  the  note  below. **^ 

661.  Chicago  &  East.  R.  Co.  v.  to  complain  that  the  injury  was 
Wagner,  17  Ind.  App.  22,  45  N.  caused  by  the  absence  of,  or  might 
E.  76.  have  been  prevented  by  the  use  of 

662.  Philadelphia  &  Reading  R.  such  a  device.  This  risk  he  assumed. 
Co.  V.  Huber,  128  Pa.  St.  63,  18  At.  Ladd  v.  New  Bedford  R.  Co.,  119 
334,  5  L.  R.  A.  439.  Mass.  412,  20  Am.  Rep.  331. 

663.  Murdock  v.  Oakland  S.  L.  Floob  in,  defective.  It  was 
&  H.  Elec.  R.  Co.,  128  Cal.  22.  held  a  question  for  the  jury  whether 

664.  Pierce  v.  Bam,  80  Fed.  988.  an  employee  loading  ties  on  a  car 

665.  Check  chains,  absence  by  drawing  them  in  with  a  pick, 
or.  Where  an  employee  of  a  rail-  saw,  or  ought  to  have  seen,  a  hole 
road  company  knew  that  some  of  in  the  car  floor  into  which  he 
the  cars  were  not  supphed  with  stepped  a  few  moments  after  enter- 
check  chains  and  failed  to  observe  ing  the  car,  although  it  was  in 
whether  the  one  on  which  he  was  plain  sight,  where  he  testified  he 
riding  was  so  provided  or  not,  it  looked  but  did  not  see  it,  and  it  ap- 
was  held  that  he  could  not  be  heard  peared  there  was  snow  and  straw 
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Cars — Bumpers. 

It  was  held  that  a  brakeman  who  had  been  in  the 
service  eighteen  months,  where  stock  cars  were  used 
which  have  no  bumpers,  was  chargeable  with  knowl- 
edge of  the  facts,  and  assumed  the  risk  of  injury  from 
the  use  of  such.^^^ 

It  was  held,  however,  by  another  court,  that  a  brake- 
man  injured  by  a  defective  bumper,  was  entitled  to 
recover,  even  though  by  the  use  of  ordinary  care  he 


around  it.  King  v.  CUeago  &  N. 
W.  R.  Co.,  108  la.  749,  78  N.  W. 
837. 

Hand  hold,  absence  op.  Where 
the  neglect  of  duty  charged  was  the 
absence  of  a  hand  hold  upon  a  car, 
and  it  appeared  that  the  brakeman, 
who  was  injured  by  falling  from  the 
deadwood  of  the  car,  had  ap- 
proached it  from  the  tender  to 
which  it  was  attached,  and  could 
have  seen  the  absence  of  the  hand 
hold  had  he  looked,  it  was  held 
proper  to  charge  that  he  had  the 
opportunity,  and  if  he  failed  to 
observe  the  absence  of  the  hand 
hold  it  was  his  fault.  Dooner  v. 
Delaware  &  H.  Canal  Co.,  171 
Pa.  St.  581. 

Platform,  characteb  of.  An 
experienced  brakeman  upon  a  log- 
ging train  did  not  assume  the  risk 
of  injury  from  the  sliding  of  a  plat- 
form on  one  of  the  cars,  a  natural 
result  from,  the  peculiar  manner  of 
construction,  where  he  had  no 
knowledge  of  such  method  of  con- 
struction and  the  same  or  the  dan- 
ger therefrom  was  not  obvious. 
Hewitt  V.  East  Jordan  Lumber  Co., 
136  Mich.  110,  93  N.  W.  922. 

Slippeet  condition  op  plat- 
form. It  was  held  that  the  slip- 
pery condition  of  platforms  on  cars 


was  a  risk  assumed,  since  a  defect 
perfectly  obvious  to  the  senses.  Ad- 
kins  V.  Atlanta,  etc.  R.  Co.,  27  S. 
C.  71. 

Defect  in  car  roof.  Where  a 
brakeman  was  injured  by  the  hand 
hold  of  a  car  pulling  out  because  the 
roof  was  rotten,  and  the  court  was 
asked  to  charge,  in  effect,  that  if 
the  plaintiff  did  not  know  that  the 
roof  of  the  particular  car  was  rot- 
ten, but  had  knowledge  that  there 
was  a  number  of  cars  in  use  in 
such  condition  and  knew  that  he 
was  liable  to  injury  from  such  cause, 
that  he  would  be  chargeable  with 
an  assumption  of  the  risk,  which 
request  was  refused,  it  was  held  that 
such  refusal  was  not  error.  It  was 
said  that  though  plaintiff  was  aware 
that  some  of  the  roofs  of  the  de- 
fendant's cars  were  rotten,  but  he 
had  never  noticed  any  hand  holds 
loose,  it  did  not  appear  that  the 
cars  were  so  uniformly  rotten  as  to 
establish  a  condition  which  plain- 
tiff was  bound  to  notice.  Fordyce 
V.  Culver,  2  Tex.  Civ.  App.  569,  22 
S.  W.  237.  [Railway  Co.  v.  Somers, 
70  Tex.  700,  distinguished,  on  the 
ground  that  there  the  cattle  guards 
were  permanent  structures.] 

666.  Houston  &  T.  C.  R.  Co.  v. 
Barrager,  14  S.  W.  (Tex.)  242. 
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might  have  discovered  it,  but  in  fact  was  ignorant  of 
such  defect,  even  where  the  defect  was  not  hidden.^" 
And  also  where  chalk  marks  have  been  placed  upon 
a  car,  indicating  that  the  car  is  in  bad  order,  that  this  of 
itself  is  not  conclusive  upon  the  question  of  notice  to  a 
brakeman,  injured  in  attempting  to  couple  such  a  car, 
of  defects  in  the  bumpers. ^^^ 

Cars — Couplings. 

The  rule  that  the  servant  assumes  the  risk  of  obvious 
defects  is  often  appUed  to  car  couplings.**' 

But  where  an  inexperienced  brakeman  was  injured 
while  making  the  attempt  to  couple  a  car  to  a  caboose, 
the  draw  heads  being  of  unequal  height,  which  rendered 
the  act  very  dangerous  if  attempted  with  a  straight 
link,  and  it  appeared  he  did  not  know  that  such  act 


667.  Evans  v.  Chamberlain,  40 
S.  C.  104,  18  S.  E.  21^. 

668.  Chesapeake  &  Ohio  R.  Co. 
V.  Lash's  Admr.,  24  S.  E.  (Va.)  385. 

669.  Applied  where  a  brakeman 
was  injured  by  a  defective  coupling 
on  a  car,  which  he  habitually  hand- 
led for  a  long  period  of  time,  with 
knowledge  of  the  defect;  but  he  did 
not  assume  the  risk  of  a  projecting 
bolt  on  a  car  with  which  he  was  not 
familiar,  it  not  appearing  that  such 
construction  was  common  among 
the  cars  handled  by  such  brakeman. 
Thompson  v.  Missomi  Pac.  R.  Co., 
51  Neb.  527,  71  N.  W.  61.  An  expe- 
rienced brakeman  was  held  to  have 
assumed  the  risk  from  the  use  of  a 
different  kind  of  automatic  coupler 
on  the  car  from  that  on  the  engine, 
where  injured  in  the  attempt  to 
couple  them.  Johnson  v.  Southern 
Pac.  R.  Co.,  117  Fed.  462.  And  to 
have  assumed  the  risk  of  a  defect 
in  the  coupling  apparatus  that  he 
might  have  discovered  upon  pay- 
ing   proper    attention,     especially 


where  he  was  required  by  a  rule  of 
the  company  to  take  time  and  ex- 
amine all  machinery  before  expos- 
ing himself  to  danger.  Karrer  v. 
Detroit,  G.  H.  &  M.  R.  Co.,  76 
Mich.  400,  43  N.  W.  370;  Brewer 
V.  Flint  &  P.  M.  R.  Co.,  56  Mich. 
602,  23  N.  W.  440.  A  brakeman  was 
held,  however,  not  to  have  assumed 
the  risk  from  coupUngs  of  different 
kinds,  that  of  the  Miller  coupler 
used  in  connection  with  the  ordi- 
nary link  pin  coupler.  Northern 
Pac.  R.  Co.  V.  Tyman,  119  Fed.  288. 
Where  a  brakeman  injured  in  the 
act  of  coupling  cars,  did  not,  have 
actual  knowledge  of  the  defective 
construction  of  the  coupling  appli- 
ances, it  was  held  that  he  had  not 
assumed  the  risk.  Gibson  v.  Pa- 
cific R.  Co.,  46  Mo.  163,  2  Am.  Rep. 
497.  The  court  seemed  to  decide 
that  no  duty  devolved  upon  the 
employee  to  ascertain  the  character 
of  such  appliance,  but  that  he  might 
with  perfect  assurance  rely  upon 
its  being  perfectly  safe. 
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required  the  use  of  a  crooked  Knk,  and  lie  used  tlie  for- 
mer, it  was  held  that  recovery  would  not  be  defeated  on 
the  ground  that  the  defect  was  obvious,  where  he  was 
conapelled  to  act  in  haste.  ^™ 

It  was  held,  however,  that  a  switchnaan  whose  duty 
it  was  to  manage  switches  and  couple  ears  at  certain 
stations,  assumed  the  risk  of  coupling  all  cars  which 
came  to  him  in  good  order,  though  the  eouphng  device 
in  some  may  be  radically  different  from  that  upon  others, 
since  he  is  charged  with  knowledge  that  different  kinds 
may  be  present."^ 

Where  a  brakeman  was  killed  in  an  attempt  to  couple 
cars,  the  couplings  of  which  were  unmatched,  and  it 
appeared  he  had  used  such  couplings  for  a  long  time,  it 
was  held  that  he  was  chargeable  with  knowledge  of  and 
therefore  assumed  the  extra  hazard,  which  would  pre- 
vent a  recovery."^ 

It  was  said  a  man  cannot  be  without  fault  who 
uses  a  dangerous  tool  knowing  it  to  be  so.  Hence,  where 
a  ear  coupler  undertakes  to  couple  a  car  with  full  knowl- 
edge that  there  is  extra  danger  arising  from  the  negli- 
gence of  some  one,  he  is  not  without  fault.  He  cannot 
escape  the  effect  of  his  contract  (in  this  case  a  written 
one)  by  showing  that  a  particular  Link  or  coupler  regu- 
larly used  on  the  train,  and  by  him  for  months,  was  a 
less  safe  instrument  for  the  purpose  than  other  kinds.  "^ 

670.  This  decision,  seems  to  be  v.  Bishop,  50  Ga.  465.  Where  a 
ruled  by  the  dootrine  of  contribu-  brakeman  who  was  a  minor  and  had 
tory  negligence,  as  the  court  state  been  in  the  service  but  a  short  time 
that  whether  he  used  due  care  and  and  had  used  the  kind  of  coupling 
diligenee  in  coupling  the  cars  was  a  appliance  which  caused  him  injury 
question  for  the  jury,  in  view  of  the  but  once,  and  that  on  the  same 
circumstances.  St.  Louis,  I.  M.  &  trip,  was  injured  in  the  attempt  to 
S.  R.  Co.  V.  Higgins,  53  Ark.  458,  use  it,  and  it  was  charged  that  it 
14  S.  W.  653.  was  a  kind  more  dangerous  than 

671.  Thomas  v.  Missouri  Pac.  another  Mnd,  but  not  that  it  was 
R.  Co.,  109  Mo.  187,  18  S.  W.  980.  defective,  and  it  appeared  that  it 

672.  Norfolk  &  W.  R.  Co.  v.  was  of  a  kind  not  unusual  when  he 
McDonald's  Admr.,  88  Va.  352,  13  entered  the  service,  it  was  held  he 
S.  E.  706.  could  not  recover.     He  knew  of  its 

673.  Western  &  Atlantic  R.  Co.  character;  he  assumed  the  risk  as 
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It  was  said,  in  view  of  the  frequency  with  which  the 
"three  Unk"  coupling  is  used  on  freight  trains,  a  brake- 
man  must  be  presumed  to  have  assumed  the  risk  attendant 
upon  the  use  of  this  coupKng,  as  one  of  the  ordinary  risks 
of  his  employment."^* 

Cars — Running  board  defective. 
Running  boards  on  the  ends  of  ears  constructed  so 
they  will  come  close  together  when  ears  are  coupled  on 
a  curve,  is  an  obvious  danger  of  which  trainmen  must 
take  notice."^ 

Carriage  in  charcoal  factory. 

Where  an  employee  was  injured  by  reason  of  the  wheel 
of  a  carriage  which  was  somewhat  worn,  used  in  a  char- 
coal factory,  jumping  the  track,  the  track  being  uneven, 
the  defect  in  each  of  the  appliances  being  obvious  and  en- 
tirely exposed  to  view,  and  it  appeared  that  such  employe 
knew  the  carriage  had  once  before  left  the  track  at  the 
same  place,  causing  an  accident,  it  was  held  that  the 
danger  was  so  apparent  from  the  defect  that  there  was 
no  question  for  the  jury  as  to  plaintiff's  knowledge  of  it. 
He  assumed  the  risk.*''^ 

Chain,  defect  in  from  overheating. 

An  employee  did  not  assume  the  risk  of  a  link  in  a 
chain  breaking  from  being  overheated  when  fitting  it 
for  use,  such  defect  not  being  obvious.  "'^ 

Chisel  for  cutting  iron,  soft. 

The  contention  was  that  the  chisel  furnished  to  cut 
armour  plate  was  defective  in  being  too  soft,  permitting 
shvers  to  fly  therefrom,  and  that  if  properly  tempered 
such  result  would  not  follow.  It  was  held  that  an  em- 
one  incident  to  Hs  employment.  Co.  v.  Henrie,  87  Ark.  443,  112  S. 
Hatter  v.  Illinois  Cent.  R.  Co.,  69  W.  967. 
Miss.  642,  13  So.  827.  676.    Yates  v.  MoCullougli  Iron 

674.  Darracott    v.  Chesapeake      Co.,  69  Md.  370,  16  At.  280. 

&  O.  R.  Co.,  83  Va.  288,   2  S.  E.  677.    Morena  v.   Winston,    194 

511,  5  Am.  St.  Rep.  266.  Mass.  378,  80  N.  E.  473. 

675.  Kansas  City  Southern  R. 
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ployee  injured  "while  using  a  soft  chisel  by  a  spHnter 
flying  and  striking  his  eye,  did  not  assume  the  risk."^ 

Compound  pry,  liability  to  slip. 
It  was  held  the  danger  of  a  compound  pry  used  in 
moving  a  derrick,  slipping,  to  a  person  not  familiar  with 
its  use,  was  not  so  obvious  as  to  charge  him,  as  matter 
of  law,  with  the  assumption  of  risk."^ 

Crank  left  on  revolving  shaft. 
An  employee  injured  by  a  crank  which  had  been 
allowed  to  remain  on  a  rapidly  revolving  shaft,  when  he 
applied  the  power,  was  held  to  have  assumed  the  risk, 
it  appearing  he  had  been  sufficiently  warned.  The  dan- 
ger was  obvious. ^^^ 

Derrick. 

Upon  evidence  tending  to  show  that  the  fall  of  a 
derrick  in  a  quarry,  whereby  an  employee  was  killed, 
resulted  from  the  negligent  fastening  of  a  guy  anchor, 
under  the  personal  direction  of  one  of  the  employers, 
the  deceased  having  nothing  to  do  with  such  fastening, 
and  it  was  not  within  his  personal  observation  in  the 
usual  coiirse  of  his  employment,  the  question  whether  he 
had  assumed  the  risk  was  for  the  jury.^^^ 

That  a  derrick  was  laterally  unmovable,  its  arm  ex- 
cessively long,  the  area  of  the  foundation  restricted,  the 
derrick  dependent  upon  a  single  guy  rope,  and  that  all 
of  its  physical  features  were  visible,  does  not  show,  as 
matter  of  law,  that  the  defects  causing  the  derrick  to 
fall,  resulting  in  fatal  injuries  to  a  carpenter,  must  have 
been  obvious  to  him  and  so  assumed  by  him.®^^ 

678.     Mention  is   made  in  the  679.     Robertson  v.  Hersey,  198 

opinion,    of    the    blaoksmitli    who  Mass.  528,  84  N.  E.  843. 

tempered  the  chisels  being  iaeom-  680.     Goetsoh    v.    International 

petent,  but  it  does  not  appear  what  Harvester  Co.,  138  Wis.  385,  120 

the  evidence  was  as  to  his  incompe-  N.  W.  281. 

tency  or  whether  the  master  was  681.     Lounsberry  v.  Davis,  124 

charged   with   knowledge   thereof.  Wis.  432,  102  N.  W.  941. 

Jellow  V.  Fore  River  Shipbuilding  682.     Smith  v.  H.  F.  Kenyon  & 

Co.,  201  Mass.  464,  87  N.  E.  906.  Co.,  29  R.  I.  20,  68  Atl.  725. 

2  M.   &  S.— 15 
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Elevators. 

The  cable  of  an  elevator  broke,  injuring  the  operator 
who  had  operated  it  some  four  years.  It  appeared  after 
the  accident  that  the  cable  was  worn  and  rusty  and  the 
safety  apphances  defective.  Also  that  the  elevator  did 
not  work  properly,  evidencing  a  defect  which  had  been 
noticed  by  some,  but  not  by  the  operator,  as  he  testified. 
It  was  held  a  question  for  the  jury  whether  the  condition 
of  the  cable  was  so  plain  and  obvious  that  in  the  exercise 
of  ordinary  care  the  operator  would  have  discovered  it.*^^ 

The  mere  fact  that  a  servant  injured  by  the  breaking 
of  an  elevator  cable,  had  had  an  opportunity  of  ascer- 
taining its  condition  by  investigation  while  assisting 
another  in  repairing  the  machinery  connected  therewith, 
without  exposing  the  cable  to  view,  when  inspection 
was  no  part  of  his  duty,  did  not  charge  him  with  knowl- 
edge as  to  the  condition  of  the  cable.  ^^^ 

It  was  held  that  assumption  of  risk  was  not  in  issue 
where  an  operator  of  an  elevator  was  injured  by  its  fall, 
from  a  latent  defect  not  known  to  such  operator,  nor 
discoverable  by  him  in  the  performance  of  his  duties.  ^^^ 

Grindstones,  method  of  trimming. 

Where  an  employee  had  worked  in  a  machine  shop 
for  a  year,  and  had  seen  grindstones  trimmed  by  others, 
and  had  been  shown  by  the  foreman  how  to  trim  them, 
and  had  worked  upon  one  himself  once  before  the  acci- 
dent to  him,  and  he  was  injured  by  reason  of  the  iron 
bar  which  he  was  using  to  hold  the  stone,  getting  caught 
in  the  stone,  thus  crushing  his  hand  between  the  bar 
and  the  stone,  it  was  said  that  the  danger  must  have 
been  as  apparent  to  him  as  to  one  of  more  experience, 
and  therefore  he  was  held  to  have  assumed  the  risk.^^^ 

683.  Diamond  Glue  Co.  v.  685.  Biyne  v.  Marshall  Field  & 
Wietzehowsld,  227  111.  338,  81  N.      Co.,  237  lU.  384,  86  N.  E.  748. 

E.  392.  686.    Melzer  v.  Peninsular  Car 

684.  Brusseau  v.  Lower  Brick      Co.,  76  Mich.  94,  42  N.  W.  1078. 
Co.,  133  la.  245,  110  N.  W.  577. 
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Hand  cars. 

It  was  held  that  an  employee  who,  without  knowledge 
or  opportunity  of  learning  that  the  capacity  of  a  hand 
car  was  limited  to  six  men,  who  was  thrown  from  that 
car  because  of  its  overcrowded  condition  when  carrying 
ten  men,  did  not,  as  matter  of  law,  assume  the  risk.^^^ 

Whether  the  risk  from  a  defective  handle  or  lever  was 
obvious  depends  on  rules  already  stated.  ^^^ 

Where  an  employee  was  injured  by  a  hand  car  which 
he  was  using  jumping  the  track,  and  it  was  alleged  that 
it  was  defective  in  that  it  was  too  light,  it  was  held  he 


687.  Anderson  v.  Great  North- 
em  R.  Co.,  95  Minn.  212,  103  N. 
W.  1021. 

688.  Wtere  the  alleged  cause 
of  injury  to  a  section  man  was  a  de- 
fect in  the  handle  of  a  hand  car  he 
wai  using  at  the  time  of  his  injury, 
and  it  appeared  it  broke  where  it 
entered  the  iron  clasp  or  socket, 
and  there  were  nail  holes  in  it  there, 
and  there  was  evidence  to  the  ef- 
fect that  the  handle,  from  the  char- 
acter and  grain  of  the  wood,  was  too 
weak  to  withstand  the  strain  put 
upon  it,  it  was  said  that  though  the 
plaintiff  may  not  have  been  charged 
with  the  duty  and  responsibility 
of  inspecting  or  repairing  the  car, 
except  as  he  might  from  time  to 
time  be  directed  by  the  foreman, 
yet  he  was  undoubtedly  bound  to 
exercise  care  commensurate  with 
the  risks  to  which  he  was  subjected 
in  his  employment;  and  such  de- 
fects in  an  implement  which  he  was 
frequently  using  as  were  obvious 
to  the  senses,  or  with  reasonable 
diligence,  considering  the  circum- 
stances and  nature  of  his  employ- 
ment, ought  to  be  discovered  or 
known  by  him,  he  must  be  held  to 
take  the  risk  of.  It  was  held  that 
whether  he   was   chargeable   with 


such  knowledge  was  properly  a 
qusstion  for  the  jury.  Two  of  the 
justices  dissented.  Anderson  v. 
Minn.  &  N.  W.  R.  Co.,  39  Minn. 
623,  41  N.  W.  104.  A  section  hand 
was  thrown  from  a  hand  car  and 
injured  by  reason,  as  alleged,  of  a 
defective  lever.  The  handle  was 
made  fast  by  a  nail  stuck  or  wedged 
in,  to  hold  it  in  place,  which  the 
employee  knew,  and  on  a  former  oc- 
casion he  had  helped  thus  to  secure 
it.  It  was  said  that  while  a  rail- 
way company  is  bound  to  furnish 
safe  appliances  and  tools  for  the 
use  of  its  empoyees  and  is  liable  if 
it  fails  to  do  so,  yet  this  liability  is 
not  extended  to  eases  where  the 
defects  complained  of  come  within 
the  ordinary  risks  the  employee  as- 
sumes when  he  enters  the  service, 
or  when  he  is  aware  of  the  defect 
and  still  continues  to  use  the  ma- 
chinery. The  employee  is  not  re- 
quired to  look  for  defects;  but  as 
to  such  as  are  patent  or  are  known 
to  the  employees  he  must  be  held 
to  assume  the  risk,  if  he  stiU  handles 
the  machinery  when  fully  compe- 
tent to  judge  of  the  danger.  Norton 
V.  Louisville  &  N.  R.  Co.,  16  Ky. 
L.  R.  846,  30  S.  W.  699. 
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could  not  recover;  that  the  lightness  of  the  oar  and  the 
dangers,  if  any,  arising  therefrom,  were  such  as  he  should 
have  known. **^ 

Hooks. 

Where  one  enaployed  to  assist  in  loading  heavy  tim- 
bers upon  a  car  could,  by  looking,  see  that  the  hooks 
attached  to  a  crane  used  in  the  work  were  dull  and 
incapable  of  safely  holding  the  timbers  raised  by  it,  and 
he  continued  in  the  service  without  objection,  it  was 
held  that  he  would  be  deemed  to  have  assumed  the  risk 
created  by  the  defect.*^"  But  an  employee  injured  by 
the  fall  of  a  block  and  hook,  the  hook  being  defective, 
of  which  he  had  no  knowledge  or  opportunity  to  examine, 
being  called  from  his  regular  work  to  hold  the  block 
and  fall  in  position  until  it  could  be  fastened,  did  not 
assume  the  risk.*" 

Lantern. 

Where  the  negligence  alleged  was  the  condition  of  a 
lantern  in  use  by  a  brakeman,  notwithstanding  the 
averment  that  the  employee  did  not  have  knowledge  of 
its  defective  condition,  he  was  held  chargeable  with 
knowledge.  It  was  said  that  no  other  person  had  better 
opportunities  for  knowledge,  and  it  was  his  duty  to  report. 
The  employer  ordinarily  could  only  learn  through  him.*^^ 

So  where  it  was  alleged  on  behalf  of  a  brakeman, 
injured  whQe  coupling  cars,  that  the  cause  of  his  injury 
was  the  negligence  of  the  defendant  in  furnishing  him 
an  inferior  quality  of  oil  for  his  lantern  which 
impaired  his  ability  to  see  clearly,  and  it  appeared  that 
the  brakeman  had  been  using  the  same  quality  of  oil 
in  his  lantern  for  more  than  two  months  without  com- 
plaint, it  was  held  he  could  not  recover.  *^^ 

689.  Gulf  C.  &  S.  F.  R.  Co.  v.  692.    Pennsylvania  Co.  v.  Cong- 
Williams,  72  Tex.  159, 12  S.  W.  172.      don,  134  Ind.  226,  39  Am.  St.  Rep. 

690.  Rietman  v.  Stolte,  120  Ind.      251. 

314,  22  N.  E.  304.  693.  Huffman  v.  Michigan  Cent. 

691.  Kennedy  v.  Swift  &  Co.,      R.  Co.,  109  Mich.  251,  67  N.  W. 
234  lU.  606,  85  N.  E.  286,  123  Am.      118. 

St.  Rep.  113. 
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Locomotives. 

While  a  brakeman  assumed  the  risk  of  running  an 
ordinary  road  engine  backward  in  the  night  time,  with- 
out lights,  aU  of  which  was  known  to  him,  he  did  not 
assume  the  risk  of  injury  from  the  failure  to  equip  the 
engine  with  brakes,  which  he  did  not  know.  He  was 
injured  while  setting  the  brakes  on  the  tender  in  being 
pinched  between  the  engine  and  tender.^'* 

So  a  brakeman  was  held  not  to  have  assumed  the  risk 
from  the  failure  to  equip  an  engine  and  tender  with 
automatic  couplers,  unknown  to  him,  where  generally 
the  engine  and  tenders  on  the  particular  road  were  so 
equipped.*'^ 

And  an  employee  whose  duty  it  was  to  assist  in  clean- 
ing and  coaling  locomotives  brought  to  a  round  house 
by  their  engineers  does  not  assume  the  risk  of  injury 
from  a  defect  unknown  to  him  in  an  engine  he  had  never 
seen.*'^ 

But  an  experienced  employee,  whose  duty  required 
him  to  work  upon  engines,  assumed  the  risk  of  injury 
from  falUng  from  the  running  board .  of  an  engine,  by 
reason  of  the  hand  rail  being  removed  to  make  the  re- 
pairs.^" 

It  was  said  that  one  who  accepts  employment  from 
a  railroad  company  as  a  switchman  in  its  yard  assumes 
the  risk  of  injtmes  resulting  to  him  from  a  visible  defect 
in  the  locomotive  on  which  he  is  at  work,  consisting  of 
a  draw  head  so  short  as  to  leave  an  insufficient  space 
between  the  locomotive  and  any  car  to  be  coupled  to 
it,  for  the  switchman  to  perform  his  work  with  safety.  ^'^ 

Where  a  section  man  was  run  over  by  a  locomotive 
in  use  in  a  yard,  which  was  equipped  with  a  square  tank 
instead  of  a  sloping  one,  it  was  held  that  an  instruction, 

694.  Choctaw,  O.  &  G.  R.  Co.  etc.  R.  Co.,  147  Mich.  226,  110  N. 
V.  HoUoway,  114  Fed.  458.  W.  1057. 

695.  Bryce  v.  Burlington,  C.  R.  697.  Brasel  v.  Oregon  R.  & 
&  H.  R.  Co.,  128  la.  483,  104  N.  Nav.  Co.,  54  Or.  157,  102  Pac.  726. 
W.  483.  698.    Brooks  v.  Northern  Pac. 

696.  Barschow  v.  Lake  Shore,  R.  Co.,  47  Fed.  687, 
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in  effect,  that  if  he  knew  of  patent  defects  or  might  have 
known  of  them  in  the  exercise  of  proper  care  in  the  en- 
gine he  could  not  recover,  was  improper.  It  was  said 
that  he  was  only  chargeable  with  such  as  were  open  to 
observation.  He  could  see  the  square  tank,  but  the 
evidence  faUs  to  show  that  he  understood  the  nature 
of  the  danger,*'^ 

It  was  held  that  a  fireman  did  not  assume  the  risk,  as 
matter  of  law,  of  a  defective  step  between  his  seat  and 
the  deck  of  the  cab,  used  to  get  up  and  down  from  the 
fireman's  seat.™ 

Machines. 

An  employee  operating  a  machine,  who,  from  certain 
indications,  ought  to  have  known  that  the  machine  was 
out  of  repair,  but  made  no  complaint,  assumes  the  risk 
of  injury  from  such  source,  though  he  did  not  know  the 
fuU  extent  of  the  character  of  such  defect.'" 

But  an  employee  does  not  assume  the  risk  from  a 
defect  in  a  machine,  without  an  opportunity  given  him 
to  examine  it,  unless  he  knows  or  ought  to  have  known 
of  the  danger  to  which  he  was  exposed  in  working  near 
the  machine.'"^ 

An  employee  of  a  shingle  mUl,  of  experience,  assumes 
the  risk  of  injury  from  the  failure  of  a  movable  table  of 
a  cut  off  machine  which  he  is  operating,  to  clear  the  saw, 
due  to  an  accumulation  of  refuse  at  the  foot  of  the  ma- 
chine, the  tendency  of  such  material  to  accumulate  and 
the  probable  effect  being  open  to  ordinary  observa- 
tion. 


70  3 


699.  Missouri  Pae.  R.  Co.  v.  gins  v.  Williams,  114  Cal.  176,  45 
Lekmberg,  76  Tex.  61,  12  S.  W.  Pac.  1041. 

838.  703.    Willis  v.  Besser-Cliurcliill 

700.  Fry  v.  Great  Northern  R.  Co.,  126  Mich.  659,  86  N.  W.  133. 
Co.,  95  Minn.  87,  103  N.  W.  733.  In  an  action  for  damages  to  an 

701.  Howe  V.  Medaris,  183  lU.  employee's  hand  while  operating  a 
288,  55  N.  E.  724.  defective    pattern    in    connection 

702.  The  machine  was  defective  with  a  machine  for  shaping  cleats, 
in  that  a  pin  therein  was  unfastened  the  evidence  warranted  a  non-suit 
when  the  maehinj  was  set  up.  Hig-  on  the  ground  that  the  defect  and 
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The  doctrine  of  assumed  risk  is  one  that  ought  not  to 
be  extended  so  far  as  to  relieve  an  employer  of  his  negli- 
gence on  the  theory  that,  because  the  employee  knew 
there  was  danger,  if  she  came  in  contact  with  a  part  of 
the  machinery  which  made  it  so,  she  assumed  all  risks 
from  it,  even  if  she  kept  away  from  it  a  distance  which 
she  supposed  and  had  the  right  to  suppose,  in  the  absence 
of  some  warning,  was  perfectly  safe.™* 

New  and  strange  appliance. 
An  employee  does  not  assume  the  risk  from  the  intro- 
duction of  a  new  and  strange  appliance,  the  nature  of 
which  he  does  not  understand  and  has  not  had  the  oppor- 
tunity to  become  familiar  with.™^ 

Plank,  worn. 

An  experienced  employee  in  a  paper  mill  assumes  the 
risk  from  the  wearing  of  a  pine  plank  pivoted  by  a  bolt 
at  one  end  and  resting  loosely  at  the  other  on  a  smooth 
iron  plate  covered  with  grease.  The  wearing  of  the 
plank  by  continually  swinging  around  the  pivot,  and  the 

the  danger  incident  to  its  use  were  operator  onto   the   knives   in   the 

so  open  and  obvious  that  he  must  cylinder.     It  does  not  appear  how 

have  been  aware  of  them.    Yunkes  long  the  jumping  had  existed  nor  is 

V.  Racine  Saltery  Co.,  135  Wis.  81,  the  question  of  the  operator's  su- 

115  N.  W.  348.   It  was  held  that  a  penor  knowledge  of  such  condition 

skilled  and  experienced  workman  discussed.    The  court  say  the  case 

who  understood  all  about  the  ma-  is   not   entirely  free  from   doubt, 

chine  on  which  he  was  working,  but  Rowell  v.  Gifford,  200  Mass.  546, 

who  did  not  know  that  there  was  86  N.  E    901.     The  jury  having 

any  defect  in  the  machine,  did  not  found  that  the  plaintiff  was  guilty 

assume  the  risk  of  injury  from  the  of  contributory  negligence,   prob- 

defect,   and  further  that  whether  ably   upon   the   ground    that    the 

the  master  was  negligent  in  not  plaintiff  ought  to  have  known  of 

discovering  it  was  a  question  for  the  and  comprehended  the  danger  from 

jury.     The  defect  which  was  as-  revolving  knives,   the  verdict  was 

sumed  to  cause  the  injury  was  that  sustained.  Horn  v.  La   Crosse  Box 

the  pulley  on  the  end  of  the  shaft  Co.,  131  Wis.  384>  111  N.  W.  522. 

to  which  the  cutting  cylinder  was  704.     Bettering  v.  Levy,  —  Md. 

attached,   was   loose,   causing  the  —  ,79  Atl.  476. 

cylinder  to  jump,  which  jumping  705.     O'NeU  v.  St.  Louis,  Iron 

tended  to  throw  the  hand  of  the  Mountain  &  So.  R.  Co.,  9  Fed.  237. 
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probability  of  its  sUpping  on  the  smooth  greasy  iron 
surface,  are  perils  perfectly  plain.  ™^ 

Rope  or  cable  securing  derrick,  rusty. 
Where  an  employee  was  injured  by  the  fall  of  a  der- 
rick, caused  by  the  breaking  of  a  guy  rope,  and  it  ap- 
peared such  ropes  were  of  iron  which  had  rusted,  and 
one  of  them  had  been  broken  and  repaired;  that  the 
defendant  had  examined  them  and  regarded  them  as 
sufficiently  strong;  that  the  plaintiff  had  expressed  some 
doubt  as  to  it,  but  neither  beheved  it  unsafe,  and  that  the 
rope  broke  in  a  different  place  from  where  it  had  been 
repaired,  it  was  held  that  the  master  was  negUgent 
and  that  the  employee  did  not  assume  the  risk.  It  was 
said  that  it  is  not  enough  that  the  servant  was  appre- 
hensive merely  of  possible  danger,  especially  where,  as 
here,  the  master  himself,  knowing  the  circumstances; 
did  not  beUeve  the  danger  to  exist.™' 

Saw,  location  of. 

An  employee  operating  saws  in  a  naill,  a  part  of  which 
extended  below  the  table,  assumes  the  risk  of  injury 
from  contact  with  such  saws  while  in  the  act  of  removing 
rubbish  which  clogs  an  elevator  belt  running  beneath 
the  saw,  such  conditions  being  open  and  obvious  to 
liim.™« 

Scaffold,  defective. 

An  employee  was  held  not  to  have  assumed  the  risk 
of  defects  in  a  scaffold  which  was  constructed  during 
his  absence."' 

It  was  held  that  employees  injured  by  the  fall  of  a 
scaffold  by  reason  of  patent  defects  therein,  are  not  re- 
quired to  show  affirmatively  that  they  had  no  knowledge 
thereof.     They  have  a  right  to  rely  upon  the  assumption 

706.  Eelyea  v.  Tomahawk  R.      Lbr.  Co.,  67  Minn.  79,  69  N.  W. 
&  R.  Co.,  110  Wis.  307,  72  Am.  St.      630. 

Rep.  878.  709.    Ingram  v.  Covington.   F. 

707.  Dumas  v.   Stone,   65   Vt.  &  A.  R.  Co.,  30  Ky.  L.  R.  713,  99 
442,  25  At.  1097.  S.  W.  666. 

708.  Anderson  v.  C.  H.  Nelson 
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that  it  is  free  from  defects.  No  sufficient  reason  is  given 
for  this  apparent  exception  to  the  general  rule.  How- 
ever, the  rule  as  held  in  this  state  is  exceptional,  to 
say  the  least.  ^" 

Seat,  liability  to  tip. 

The  liability  of  a  seat  so  constructed  that  it  is  liable 
to  tip  and  throw  the  operator  of  a  machine,  while  sitting 
upon  it  to  perform  his  duties,  and  thus  throw  him  upon 
the  machine,  the  operator  not  knowing  of  its  liability 
to  tip  or  its  manner  of  construction,  is  not  an  obvious 
risk  assumed. ^^^ 

Shaft  in  motion. 
Where  a  carpenter  employed  in  an  elevator  to  make 
some  changes,  was  killed  by  contact  with  a  shaft  dan- 
gerous if  set  in  motion  without  notice  to  him,  whether 
he  assumed  the  risk  was  made  dependent  upon  the  fact 
whether  he  knew  or  in  the  exercise  of  ordinary  care 
must  have  known  that  the  shaft  was  in  motion  for  a 
time,  long  enough  before  he  was  caught  by  it,  to  enable 
him  to  appreciate  his  peril  and  avoid  it  by  the  exercise 
of  ordinary  care.  If  he  did,  he  assumed  the  risk  as 
matter  of  law.  The  question  under  the  evidence  was 
held  one  of  fact  for  the  jury.'^^ 

Sprocket  chain,  projecting  nail. 
It  could  not  be  said,  as  matter  of  law,  that  a  youth  of 
twenty  years,  was  guilty  of  contributory  negUgence, 
where  unacquainted  with  machinery  and  set  at  work 
without  warning  in  a  dark  room  shoveHng  coal  into  a 
long  box  or  conveyor,  beside  which  he  stood,  where  on 
the  side  of  the  conveyor  and  between  him  and  the  con- 
veyor was  a  rapidly  moving  unprotected  sprocket  chain, 
the  end  links  of  which  were  fastened  together  with  a 

710.  Chicago  &  A.  R.  Co.  v.      Mfg.  Co.,  171  Mass.  271,  68  Am. 
Maroney,   170  lU.  520,  48  N.  E.      St.  Rep.  424. 

963.  62  Am.  St.  Rep.  396.  712.    Ready  v.  Peavy  Elev.  Co., 

711.  Spaulding  v.  Forbes  Lith.      89  Minn.  154,  94  N.  W.  142. 
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horizontal  bolt,  through  the  slot  of  which  bolt  a  sharp 
nail  projected  raore  than  an  inch  on  one  side  of  the 
chain  next  to  such  employee,  which  naU  he  had  not  no- 
ticed on  the  fourth  day  of  his  emplojrment,  such  being 
the  day  of  his  injury,  his  overalls  being  caught  by  such 
projecting  naU  and  his  leg  drawn  between  the  chain 
and  sprocket  wheel. '^^^ 

Steam  hammer;  effect  of  its  use  upon  surround- 
ing objects. 

It  was  said  that  a  workman  operating  an  appKance 
is  presumed  to  know  what  effect  its  operation  is  likely 
to  have  upon  surrounding  objects.  This  rule  was  ap- 
phed  to  a  workman  whose  duties  required  him  to  use  a 
steam  hammer  which,  after  being  repaired,  and  he  had 
resumed  its  use,  jarred  a  beam,  which  had  been  tempo- 
rarily used  while  making  the  repairs,  loose  from  over- 
head, which  fell  upon  him.'" 

Switch  lever. 

The  bent  condition  of  the  loop  handle  of  the  lever 
of  a  switch,  so  that  it  projected  above  the  top  of  the 
ties  instead  of  lying  flat  as  designed,  making  it  danger- 
ous, cannot  be  presumed,  as  matter  of  law,  to  have  been 
known  to  a  switchman  from  the  mere  fact  that  he  had 
operated  the  switch,  against  his  denial  of  knowledge. 
It  is  a  question  for  the  jmy."^ 

Traveling  crane,  defect  in. 

Defects  in  a  travehng  crane,  consisting  of  irregular- 
ities and  want  of  sufficient  bracing  in  the  track  on  which 
the  crane  was  suspended,  were  not  of  such  an  obvious 
character  as  to  charge  an  employee  working  in  the 
factory  with  assmnption  of  risk,  as  matter  of  law.''" 

713.  Berg    v.     United    States  715.    Pierce  v.  Clavon,  82  Fed. 
Leather  Co.,  125  Wis.  262,  104  N.      550. 

W.  60.  716.    Hammer  v.  Janowitz,  131 

714.  Reading    Iron    Works    v.      la.  20,  108  N.  W.  109. 
Devine,  109  Pa.  St.  246. 
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Water  tank,  defect  in  appliance  holding  spout. 

Where  a  yard  master  was  injured  by  the  fall  of  a  spout 
to  a  water  tank,  caused  by  some  defect  in  the  appliance 
which  held  it,  and  it  appeared  that  it  had  been  out  of 
repair  for  three  months  prior  to  the  accident,  and  the 
defendant  had  knowledge  of  its  defective  condition,  and 
it  also  appeared  that  the  plaintiff  had  worked  in  the 
defandant's  yard  for  three  years,  but  there  was  no  eAd- 
dence  that  he  had  ever  used  the  tank,  it  was  held  there 
was  not  sufficient  appearing  to  charge  the  plaintiff  with 
notice  of  the  defect. ''^ 

Winch  without  covering. 

A  servant  assumed  the  risk,  in  using  a  winch  without 

covering,  where  he  had  used  it  for  some  time,  and  he 

was  injured  while,  in  an  unguarded  moment,  in  looking 

back  of  him,  his  hand  came  in  contact  with  the  gears.''^* 

§  410.  Illustrations  of  rule  as  to  methods. 
Belts. 

Whether  an  employee  who  was  directed  to  hold  a  belt 
round  a  rapidly  revolving  shaft  while  it  was  being  laced 
together,  and  told  where  and  how  to  hold  it  on  the  plain 
piece  of  the  shaft,  but  was  not  told  that  the  belt,  if  its 
weight  was  not  kept  from  the  shaft,  was  Uable  to  crawl 
lengthwise  of  the  shaft,  of  which  he  had  no  knowledge, 
assumed  the  risk  of  injury  from  such  cause,  was  for 
the  jury.'i' 

An  employee,  in  attempting  to  prevent  a  belt  from 
running  off  the  pulley,  with  his  hands,  using  soap,  was 
held  to  have  assumed  the  risk.  The  belt  had  run  off 
several  times  before.  ^^^ 

An  experienced  employee  who  tended  the  particular 
machine  for  twelve  years,  iajured  in  removing  a  belt 

717.  Texas  &  Pae.    R.    Co.    v.      Steel  Co.,  69  N.  Hamp.  628,  44  At. 
Crow,  3  Tex   Civ.  App.  266,  22  S.      98. 

W.  928.  720.    Wmingham    v.    Rockdale 

718.  Smith  v.  The  Serapis,  2  C.  Oil  &  Fertilizer  Co.,  101  Ga.  713, 
C.  A    102  [reversing  49  Fed.  393].  29  S.  E.  30. 

719.  Lintott  v.  Hashia  Iron  & 
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from  the  pulley  on  the  shaft  that  furnished  power  to 
the  machine,  assumed  the  risk  of  injury  from  the  con- 
struction and  method  of  removing  the  belt.  He  needed 
no  instruction  as  to  the  danger. '^^ 

Blowing  red  hot  dust  from  furnace, 
A  servant  who  knew  of  the  method  of  blowing  of  red 
hot  dust  from  a  furnace  and  the  danger  of  it  exploding, 
was  held  to  have  assumed  the  risk."^ 

Cars. 

An  employee  was  injured  while  engaged  with  other 
employees  in  operating  a  smaU  push  car  in  a  railroad 
yard,  in  falhng  from  the  ear,  caused  either  by  a  jar  of 
the  car  or  his  foot  being  caught  as  the  ear  was  passing 
over  another  hne  of  railroad.  As  all  the  dangers  and 
risks  were  open  and  apparent  to  him,  he  assumed  the 
risk  and  no  warning  or  instruction  in  respect  thereto 
was  required.''^' 

Where  a  brakeman  was  injured  while  working  on  some 
flat  cars  which  were  being  pushed  in  front  of  an  engine, 
it  was  said  that  if  he  knew,  when  he  entered  the  service 
of  the  defendant,  that  it  was  the  custom  of  the  road  to 
push  flat  cars  ahead  of  the  engine,  he  is  deemed  to  have 
contracted  with  reference  to  the  custom.  But  if  he  was 
ignorant  of  such  custom  at  such  time,  or  of  facts  which 
ought  to  have  apprised  him  of  it,  and  the  custom  was 
improper  and  exposed  him  to  unnecessary  hazard  when 
he  was  called  upon  in  an  emergency,  he  did  not  assume 
the  risk,  and  his  right  to  recover  would  depend  upon 
whether  he  was  guilty  of  contributory  neghgence.^^* 

It  was  held  that  switchmen,  who  are  directed  by  a 
representative  of  the  company  to  unload  raUs  from  cars 
which  were  slowly  moving,  did  not  assume  the  risk  of 
injury  from   such   method,    though   the   danger   to   be 

721.  Cushman  v.  Cushman,  179  M.  &  O.  R.  Co.,  103  Minn.  239, 114 
Mass.  601,  61  N.  E.  262.  N.  W.  769. 

722.  Jenco  v.  lOinois  Steel  Co.,  724.  Fordyce  v.  Lovntnan,  57 
233  lU.  301,  84  N.  E.  273.  Ark.  160,  20  S.  W.  1090. 

723.  Mattsen  v.  Chicago,  St.  P., 
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apprehended  must  have  been  perfectly  apparent.  Some 
force  is  given  to  the  fact  that  the  service  was  not  strictly 
in  the  line  of  his  employment.  It  was  said  that  such  an 
order  was  unreasonable  and  dangerous.  Upon  what 
principle  the  decision  was  based  does  not  appear.  The 
court  simply  held  that  the  service  as  being  performed 
was  highly  dangerous.  If  so,  the  employee,  though 
inexperienced,  must  have  appreciated  it.  The  danger 
was  perfectly  obvious."^ 

Cutting  steel  beams. 
An  employee  ordered  by  his  master  to  make  an  in- 
cision in  a  steel  beam  by  "chipping"  instead  of  "block- 
ing" as  he  had  been  doing,  was  held  to  have  assumed 
the  risk  of  injury  from  chips  of  steel  striking  him  in  the 
eye,  he  having  had  experience  in  chipping  castings,  where 
the  danger  from  such  method  is  greater  than  in  the  case 
of  steel.     The  danger  was  perfectly  obvious  to  him.'^^^ 

Explosions. 

The  question  has  several  times  arisen,  where  a  serv- 
ant was  injured  by  an  explosion,  whether  he  was  charge- 
able with  knowledge  that  his  act  would  result  in  an 
explosion. '^^'' 

It  has  been  held  that  there  is  no  presumption  that 
an  employee  in  an  iron  foundry  had  knowledge  of  the 
effect  of  molten  iron  being  thrown  upon  ice,'^^  or  that  an 
ordinary    workman    had    knowledge    of    the    explosive 

725.  Palmer  v.  Michigan  Cent,  of  water  into  a  fire  box  of  a  smelt- 
R.  Co.,  87Mic]i.  281,  49N.  W.  613,  ing  furnace  containing  a  bed  of 
32  Am.  St.  Rep.  507;  same  case  93  highly  heated  coals,  is  liable  to  re- 
Mich.  363,  63  N.  W.  397,  32  Am.  suit  in  a  dangerous  explosion,  where 
St   Rep.  507,  17  L.  R.  A.  636.  the  evidence  warrants  the  inference 

726      Smith  v.  Wilmington  &  W.  that  he  did  the  act  under  obedience 

R.  Co.,  129  N.  Car.  173,  31  S.  E.  to  an  order  from  the  foreman  under 

805,  85  Am.  St.  Rep.  740.  whom  he  worked.  Malone  v.  Amer- 

727.     It  was  held  error  to  hold,  ican  Smelting  &  Ref.  Co.,  77  Neb. 

as  matter  of  law,  that  an  employee  876,  110  N.  W.  572. 

twenty-four  years  old,  of  average  728.     Smith  v.   Peninsular  Car 

intelligence,     is     chargeable     with  Works,  60  Mich.  501,  27  N.  W.  662, 

knowledge  that  to  throw  a  bucket  1  Am.  St.  Rep.  642. 
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power  of  hot  slag  when  thrown  into  water. '^^*  So  it 
was  held  that  an  ash  wheeler  in  an  engine  house  is  not 
chargeable  with  knowledge  that  the  consequence  of  sud- 
denly turning  a  stream  of  water  on  a  burning  building 
in  which  there  is  a  large  amount  of  grease  will  probably 
be  a  dangerous  explosion. ''"  So  it  cannot  be  said,  as 
matter  of  law,  that  an  inexperienced  servant  is  charge- 
able with  knowledge  that  an  explosion  of  gas  formed 
by  combustion  was  among  the  probable  consequences 
of  thrusting  too  many  shavings  into  a  furnace,  thereby 
stopping  the  draft  and  preventing  the  escape  of  the 
gas.'"  So  a  more  or  less  inexperienced  servant  is  not 
presumed  to  know  that  molten  metal  will  explode  if 
brought  into  contact  with  rust,''^  or  that  a  "boU"  of 
molten  iron  has  a  tendency  to  explode  when  punctured,"' 
or  that  putting  damp  dross  into  a  kettle  of  molten  lead 
is  dangerous.''^ 

Elevator,  operation  of. 

Where  there  are  two  elevator  shafts  side  by  side,  there 
being  nothing  to  prevent  approach  to  them,  and  they 
were  dangerous,  one  going  up  and  the  other  down,  an 
employee  familiar  with  the  existing  conditions  and  the 
operation  of  the  elevators,  injured  by  one  coming  down 
while  he  was  in  the  act  of  putting  a  pail  upon  the  other, 
assumed  the  risk  therefrom. ''* 

Whether  a  common  laborer  sent  to  the  top  floor  of  a 
building  to  stait  an  elevator  which  had  stuck,  who  was 
ignorant  in  respect  to  machinery,  but  had  on  previous 
occasions  started  it  when  it  had  stuck  by  shaking  it, 
assumed  the  risk  of  its  faUing,  was  a  question  for  the 
jury 
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729.  McGowan    v.    La    Plata  733.     Holland  v.  Tennessee  Coal, 
Mining  &  Smelting  Co.,  9  Fed.  861.  Iron  &  R.  Co.,  91  Ala.  444,  462. 

730.  Swift  &  Co.  V.  Creasey,  9  734.    Redmund  v.  Butler,   168 
Kan.  App.  303,  61  Pae.  314.  Mass.  367. 

731.  La  Fortune  v.  JoUy,  167  735.    Powell  v.  Ashland,  I.  &  S. 
Mass.  170,  45  N.  E.  83.  Co.,  98  Wis.  35,  73  N.  W.  573. 

732.  Hall  V.  United  States  Ra-  736.    American  Distributing  Co. 
diator  Co.,  64  N.  Y.  Supp.  1002.  v.  Thomas,  122  Fed.  431. 
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Fire  escape,  means  adopted  for. 
An  employee  in  a  manufacturing  establishment,  know- 
ing of  the  method  adopted  by  the  employer  in  respect  to 
escape  in  case  of  fire  (windows  with  light  window  sashes 
screwed  down),  and  who  has  worked  for  a  long  time 
under  such  conditions,  assumed  the  risk  of  such  situa- 
tion, the  statutory  requirement  not  being  violated.^" 

Gates  and  flagman,  absence  at  crossing. 
Where  a  brakeman  was  killed  while  riding  in  front  of 
an  engine  by  coUision  with  a  wagon,  caused  by  failure 
to  maintain  gates  or  signals  at  a  crossing,  and  he  had 
been  employed  continuously  at  this  point  for  three  years, 
and  was  familiar  with  the  locality  and  the  manner  of 
doing  business,  it  was  held  that  he  assumed  the  risk 
of  injury  from  such  cause.  It  is  said  that  in  engaging 
and  continuing  in  the  defendant's  service  for  three  years 
with  knowledge  of  the  mode  of  doing  business,  the  sit- 
uation of  the  side  track  and  crossing,  the  use  of  the 
side  track  for  storing  cars,  the  obstruction  to  the  view 
of  travelers,  and  the  lack  of  a  gate  or  flagman  at  the 
crossing,  he  must  be  held  to  have  assumed  the  risks 
that  were  obvious  and  incident  to  his  employment  in 
the  existing  condition  of  things  as  the  business  was  con- 
ducted, with  the  tracks  and  crossing  located  and  used 
as  they  were.  The  question  is  not  whether  the  hazard 
and  dangers  of  the  employment  might  have  been  less- 
ened by  adopting  some  other  method  of  doing  the  work 
at  the  crossing.  It  is  whether  the  defendant  is  respon- 
sible for  injuries  due  to  the  risk  which  the  employee 
assumed  in  his  contract  of  service.  The  ease  is  as  if 
he,  by  special  agreement,  had  assumed  the  obvious  risks 
incident  to  his  employment  under  the  condition  of  things 
existing.''^* 

737.     Huda  v.  American  Glucose  738.     Bancroft     v.     Boston     & 

Co.,  154  N.  Y.  474,  48  N.  E.  897,      Maine  R.  Co..  67  N.  H.  466.  30  At. 
40  L.  R.  A.  411.  409. 
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Hoisting  coal  from  vessel. 
An  employee  engaged  in  shoveling  coal  into  tubs  in 
the  hold  of  a  vessel,  to  be  hoisted,  assumes  the  risk,  it 
being  obvious,  of  the  tub  striking  the  dump  and  its 
contents  being  dropped,  and  the  condition  of  the  hold 
being  so  full  of  coal  that  in  such  a  case  he  could  not 
readily  get  out  of  the  way.'''' 

Locomotive  moving  in  yard. 

Where  an  employee,  working  upon  tracks  in  a  yard, 
of  which  there  was  a  large  number,  was  injured  by  a 
slowly  moving  train,  and  it  appeared  that  he  had  worked 
there  for  some  time,  was  familiar  with  the  manner  of 
operation  of  trains  and  engines  therein,  and  that  they 
were  almost  constantly  moving,  it  was  held  that  there 
was  no  negligence  under  the  circumstances.  It  was  said 
the  company  was  not  bound  to  send  a  man  ahead  to 
give  him  notice  of  the  approach  of  the  switch  engine, 
nor  give  signals,  as  they  would  tend  to  increase  the  con- 
fusion. That  those  in  charge  of  the  engine  had  the  right 
to  presume  that  he  would  use  his  senses  and  observe  the 
approach  of  the  engine  and  ears.'*" 

A  car  sealer  assumed  the  risk  of  injury,  while  upon  a 
ladder  sealing  a  car,  from  the  ladder  being  struck  by  a 
switch  engine  moving  upon  an  adjoining  track.  There 
was  no  rule  in  respect  to  giving  warning  but  it  was  the 
practice  of  employees  working  about  the  tracks  to  look 
out  for  themselves. '^^1 

Lowering  heavy  boiler. 
An  employee,  engaged  with  others  in  lowering  a  heavy 
boiler  into  a  cellar  by  means  of  a  wire  rope,  connected 
with  the  boUer  and  thence  around  a  wooden  post,  the 
loose  end  being  held  by  the  men  who  let  it  slip  gradually, 
acting  under  direction  to  slacken  the  rope,  because  it 
was  cutting  into  the  post,  assumed  the  risk  of  injury 

739.  Dolan  v.  Atwater,  167  145  U.  S.  418,  12  Sup.  Ct.  835. 
Mass.  274,  45  N.  E.  742.  741.     Luncli  v.  Boston  &  M.  R. 

740.  Aerkfetz    v.    Humphreys,      R.,  200  Mass.  403,  86  N.  E.  781. 
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from  its  slipping  forward  as  the  rope  was  slackened, 
since  the  danger  was  obvious.     His  hand  was  caught.'^^ 

Moving  derrick. 
The  attempt  to  move  the  top  of  a  derrick,  which  fell, 
causing  the  death  of  a  carpenter,  without  first  securing 
its  footing,  was  an  obvious  risk  which  was  assumed.''^' 

Moving  heavy  stone. 
An  employee  in  a  tannery  who,  whUe  engaged  with 
others  in  moving  one  of  the  large  stone  slabs  of  a  table 
on  which  leather  is  dressed,  was  injured  by  its  shpping 
from  some  cause,  and  as  a  consequence  falling  over  onto 
him,  the  accident  resulting  from  the  manner  in  which 
one  of  the  men  handled  his  crow  bar  in  the  effort  to 
move  the  stone,  assumed  the  risk.^^* 

Placing  belt  on  shaft. 
Where  an  employee  was  engaged  in  putting  a  belt  on 
a  pulley  while  the  shaft  was  at  rest,  and  he  was  asked 
by  his  employer  if  he  thought  he  could  put  the  belt  on 
the  pulley  after  the  engine  was  started,  and  he  replied 
he  could,  and  to  keep  the  belt  from  flying  off  he  placed 
his  foot  against  it  and  held  it  on  and  was  thus  thrown 
back  against  a  running  saw  and  was  injured,  it  was  held 
the  question  of  defendant's  neghgence,  there  being  some 
evidence  that  the  engine  was  started  swiftly,  was  for 
the  jury.     That  the  plaintiff  had  not  assumed  the  risk.'^*^ 

Telegraph  poles,  setting. 
Whether  an  employee  assumed  the  risk  of  setting  a 
telegraph  pole  without  the  aid  of  guy  ropes  was  held  a 
question  for  the  juiy.  The  employee  was  injured  by 
the  swaying  of  the  pole.  He  had  no  reason  to  expect 
that  guy  ropes  would  not  be  used  until  the  work  began. '^" 

742.  Lodi  v.  Malonjy,  184  Mass.  745.     Dolson    v.    Duniam,    96 
240,  68  N.  E.  229.                                 Minn.  227,  104  N.  W.  964. 

743.  Loid's  Admr.  v.  J.  S.  Rog-  746.    Barrett  v.  New  England 
ers  Co.,  77  N.  J.  L.  784,  73  Atl.  488.      Tel.  &  Tel.  Co.,  201  Mass.  117,  87 

744.  Reusch  v.  Groatzinger,  192      N.  E.  565. 
Pa.  St.  74,  43  At.  398. 
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Unloading  stone. 
An  experienced,  employee  engaged  in  unloading  stone 
raised  from  a  wagon  and  swung  into  place  by  a  hand 
derrick,  was  injured  by  one  faUing  upon  his  foot.  His 
work  was  to  guide  them  by  a  rope.  He  knew  there  was 
danger  of  the  chain  breaking.  It  was  not  necessary  in 
the  performance  of  his  work  to  get  beneath  the  stone. 
It  was  held  that  he  assumed  the  risk;  that  his  act  was 
careless.'*^ 

Use  of  steel  rods  in  blasting. 

Where  employees  who  are  held  to  represent  the  mas- 
ter, used  a  steel  rod  in  blasting,  whish  is  held  to  be  an 
extra  dangerous  method,  other  employees  do  not  assume 
the  risk  of  such  method.^** 

§  411.  Illustrations  as  to  premises. 

Apron  between  engine  and  tender,  icy  condition. 

Whether  a  fireman  injured  in  slipping  upon  the  iron 
apron  between  the  engine  and.  tender,  caused  by  water 
escaping  from  a  defective  steam  plug  and  freezing  on 
the  apron,  assumed  the  risk,  was  held  a  question  for  the 
jury.  He  knew  the  water  was  thus  falling  upon  the 
apron  but  as  to  its  freezing  he  failed  to  observe,  being 
engrossed  with  his  duties. '^^' 

Barge  overturning. 
It  was  held  that  an  inexperienced  employee  did  not 
assimie  the  risk  from  the  overturning  of  a  barge  being 
loaded,  not  having  been  informed  that  there  was  danger 
of  the  barge  being  overturned.  ^^^ 

Box  near  place  of  work. 
Where  an  employee  who  has  been  working  for  several 
weeks  near  a  box,  which  contained  a  substance  used  in 

747.  Kilroy  v.  Foss,  161  Mass.  749.    Mason   &   O.    R.    Co.    v. 
138,  36  N.  E.  746.                                 Yockey,  103  Fed.  265. 

748.  Ongaro  V.  Twohy,  49  Wash.  750.    Strawhal  v.  Asiatic  S.  S. 
93,  94  Pae.  916.                                      Co.,  48  Or.  100,  85  Pac.  230. 
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the  prosecution  of  the  work  in  the  factory,  was  injured 
by  falling  over  it,  it  was  held  that  he  assumed  the  risk.^" 

Bridges. 

Where  a  switchman  was  injured  in  getting  his  foot 
caught  in  the  track  in  a  bridge,  an  engine  moving  upon 
him  while  thus  exposed,  and  the  claim  was  that  the 
bridge  was  an  unsafe  place,  it  was  held  there  was  no 
error  in  excluding  evidence  as  to  its  being  unsafe.  The 
bridge  had  remained  in  the  same  condition  for  two 
years,  and  the  plaintiff  had  crossed  it  nearly  every  day, 
and  knew  of  its  condition.'*^ 

It  was  said  of  a  baggage  man,  if  he  had  notice  of  the 
unsafe  condition  of  a  railroad  bridge  over  which  he  was 
carried,  and  continued  the  employment,  he  assumed  the 
risk.  He  had  knowledge  of  the  danger  and  it  was  one 
of  the  incidents  of  the  employment.  The  master  is 
exonerated  because  the  employee  himself  voluntarily 
assumes  it  as  increased,  and  the  master  is  relieved.''^' 

An  employee  working  at  a  forge  placed  on  planks  on 
the  upper  portion  of  a  viaduct  in  process  of  construc- 
tion, who  was  injured  while  walking  on  stringers  from 
the  forge  to  a  ladder  which  he  was  required  to  descend 
to  get  coal,  in  falling  therefrom,  was  held  to  have  as- 
sumed the  risk  of  injury  from  such  cause. ''^^ 

The  question  whether  a  railroad  bridge  watchman, 
by  continuing  his  emplojrment  and  walking  across  the 
bridge  on  the  cross  ties  after  a  bridge  repairer  had  taken 
up  a  foot  path  and  guard  rail  string  across  the  ties  for 
his  use,  assumed  the  risk  incident  to  defective  ties,  was 
held  a  question  for  the  jmy.'^^^ 

Upon  principle  it  would  seem  that  the  width  of  railroad 
bridges  is  an  ordinary  risk  which  is  implied  in  the  contract 

751.  BaUe   v.   Detroit   Leather  754.     Dehning  v.  Detroit  Bridge 
Co.,  73  Mich.  160,  41  N.  W.  216.          &  Iron  Works,  46  Neb.  556,  65  N. 

752.  Weld  v.  Missouri  Pac.  R.      W.  186. 

Co.,  39  Kan.  63,  17  Pae.  306.  755.     Bolden  v.  Southern  R.  Co,, 

753.  Louisville,  N.  A.  &  C.  R.      123  N.  Car.  614,  31  8.  E.  851. 
Co.  V.  Sandford,  117  Ind.  265,  19 

N.  E.  770. 
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of  service.  They  are  a  permanent  structure  existing  at 
the  time.  The  master,  as  we  have  seen,  may  construct 
them  either  wide  or  narrow,  as  best  suits  his  interest. 
The  dangers  from  such  structure  are  obvious  at  a  glance. 
An  experienced  brakeman  unquestionably  is  chargeable 
with  knowledge  on  entering  such  an  employment  that 
bridges  may  be  so  narrow  as  not  to  permit  of  a  brakeman 
mounting  or  descending  cars  at  the  side  when  they  are 
passing  over  them,  and  certainly  if  such  an  employee 
is  observant,  as  he  should  be,  he  will  be  informed  where 
such  obstructions  are  narrow  when  passing  over  the  road 
a  few  times.  There  may  be  a  duty  on  the  part  of  the  mas- 
ter to  warn  a  new  employee  that  there  are  such  struc- 
tures on  the  line  of  the  road.  A  neglect  of  such  duty,  if  it 
exists,  may  render  the  master  liable  but  not  on  the 
ground  that  his  appliances  are  defective,  nor  on  the 
ground  that  they  are  not  an  ordinary  risk  incident  to  the 
brakeman's  employment,  but  strictly  on  the  ground  of 
failure  to  instruct  or  warn.  Some  courts,  however, 
seem  to  consider  that  such  structure  should  be  classed 
either  as  obvious  or  known  risks,  and  have  made  the 
question  of  assumption  of  the  risk  depend  upon  either  the 
opportunity  to  discover  and  learn  of  their  character  or 
actual  knowledge  thereof. '^^ 

756.  Thus  it  has  been  stated  ferred  from  a  freight  to  a  mixed 
that  it  cannot  be  said,  as  matter  of  train,  was  injured  by  contact  with 
law,  that  an  experienced  brakeman,  the  uprights  of  a  bridge  while 
whose  duties  are  ordinarily  upon  passing  along  the  outside  railing 
the  top  of  oars,  twice  as  high  as  of  a  baggage  oar.  He  had  no  op- 
trusses  built  on  the  side  of  a  bridge,  portunity  to  appreciate  the  danger 
the  track  curving  on  the  bridge,  of  passing  along  the  railing,  nor 
should  have  known  it  was  danger-  was  his  experience  on  freight  trains 
ous  to  be  on  a  car  ladder  at  a  corner  such  as  to  inform  biTn  of  the  narrow 
of  the  bridge  where  the  ends  of  the  space  between  the  sides  of  baggage 
projecting  bolts  from  the  truss  of  cars  and  the  uprights  of  the  bridges, 
the  bridge  were  only  fifteen  inches  It  was  held  he  did  not  assume  the 
from  the  oar.  Bryce  v.  Chicago,  risk.  Leach  v.  Oregon  Short  Line 
Mil.  &  St.  P.  R.  Co.,  103  la.  665,  R.  Co.,  29  Utah,  285.  81  Pae.  90, 
72  N.  W.  780.     A  brakeman  trans-  110  Am.  St.  Rep.  708. 
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What  seems  to  be  the  doctrine  best  supported  by 
principle,  is  stated  by  the  supreme  court  of  Michigan.''" 

In  the  absence  of  a  statute  requiring  it,  and  of  evidence 
showing  that  it  is  usual,  a  raUroad  company  is  not  required 
to  construct  its  bridges  so  as  to  permit  one  to  stand  upon 
them  safely  while  a  train  is  passing,  and  if  such  duty  was 
imposed,  its  omission  would  not  be  the  foundation  of  an 
action  by  an  employee  who  with  full  knowledge  thereof 
acquiesces  in  the  omission.  ^^^ 

Low  bridges. 

Where  a  brakeman,  a  young  man  of  a  few  months' 

experience,  was  killed  by  contact  with  a  low  bridge,  the 

court  applied  the  rule  that  a  servant  who,  before  the 

injury,  has  knowledge  of  the  defect  in  the  road  or  ma- 


757.  A  young  man  was  killed 
while  attempting  to  mount  a  car  as 
lie  approached  a  narrow  bridge. 
Thus  it  was  said:  "The  danger  of 
going  up  this  ladder  at  that  place 
was  before  him,  and  was  as  plain 
to  his  observation  as  to  any  person 
connected  with  the  train  or  whose 
duty  it  was  to  run  upon  the  road. 
It  was  not  his  duty,  on  the  signal 
for  brakes,  to  go  up  the  ladder, 
when  the  service  was  fraught  with 
danger.  .  .  .  The  duties  of  his 
employment  did  not  require  him  to 
go  upon  the  box  car  untU  he  had 
passed  the  bridge.  It  did,  how- 
ever, require  him  to  observe  and 
take  knowledge  of  the  danger,  if 
any,  in  crossing  the  bridge,  if  such 
knowledge  could  be  obtained  by 
observation.  He  had  crossed  the 
bridge  two  hundred  times  before 
he  was  injured  and  each  time  he 
crossed  furnished  him  an  oppor- 
tunity of  observing  the  very  danger 
which  overtook  him  and  caused  his 
death.  .  .  .  Raihoad  com- 
panies must  be  allowed  to  use  their 
own  discretion  as  to  the  kind  of 


bridges  they  will  use  and  when  and 
under  what  circumstances  they  will 
remove  or  replace  them  when  they 
are  safe.  Any  other  rule  would  be 
unjust  and  oppressive."  It  was 
held  the  risk  was  assumed.  IlUck  v. 
F.  &  P.  M.  R.  R.  Co.,  67  Mich. 
632,  35  N.  W.  708.  The  same  was 
held  under  circumstances  very 
similar  by  the  Virginia  court. 
Sheeler's  Admr.  v.  Chesapeake  & 
O.  R.  Co.,  71  Va.  188,  59  Am.  Rep. 
654. 

758.  A  track  walker  was  killed 
by  a  train  while  on  the  track 
within  a  bridge.  Erie  R.  Co.  v. 
McCormiek,  69  Ohio,  45,  68  N.  E. 
571.  It  was  held  that  the  fact 
that  a  brakeman  had  an  opportun- 
ity to  discover  that  the  space  be- 
tween the  sides  of  a  car  and  the 
girder  of  a  bridge  was  too  slight  to 
be  safe  to  employees,  did  not  pre- 
clude recovery  for  the  death  of  such 
employee  injured  by  contact  with 
such  bridge.  Hughes  v.  Louis- 
ville &  N.  R.  Co.,  20  Ky.  L.  R. 
1029,  48  S.  W.  671. 
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ehinery,  or  who,  having  a  reasonable  opportunity  to  in- 
form hinaself ,  ought  to  have  known  of  such  defects,  is  pre- 
sumed, by  remaining  in  the  company's  service,  to  have 
assumed  the  risks  of  such  voluntary  exposure  of  himself, 
and  cannot  recover  for  an  injury  resulting  therefrom;  and 
his  knowledge  has  the  same  effect  whether  the  company 
or  master  was  informed  or  was  ignorant  of  such  defect. 
This  rule  applies  with  special  force  where  the  defect  or 
danger  is  obvious  to  the  senses.'^' 

This  doctrine  accords  with  the  general  doctrine  and 
seems  to  have  been  approved  in  most  of  the  well  considered 
cases.  Thus  it  was  said  by  another  court,  in  reference 
to  assumption  of  the  risk  from  a  low  bridge:  "Where 
dangers  are  obvious,  such  as  can  be  seen  and  known  by 
ordinary  care  and  prudence  in  the  use  of  the  senses,  the 
master  need  not  advise  his  servants  of  their  existence  and 
instruct  them  as  to  the  necessary  means  of  avoiding  them, 
since  they  equally  with  himself  are  held  both  to 
know  the  fact  of  the  peril  and  how  to  avoid  it."''™ 

And  by  another  court  it  was  held  that  there  is  no  legal 
obligation  on  the  part  of  the  railroad  company  to  build 

769.    A  servant  who  knows  of  the  entering  the  employment,  without 

defect  and  perils,  takes  the  risk  of  wamiag  from  the  company,  yet  at 

dangerous  implements,  of  services  the  same  time,  where  it  appeared 

of  peculiar  peril  which  he  under-  that  a  brakeman  was  injured  by 

takes,  and  of  dangerous  practices  contact  with  a  low  bridge,  it  ap- 

in  which  he  participates,  of  injuries  peariug  that  he  had  been  in  the 

resulting  from  the  projecting  roof  of  employ  of  the  company  for  weeks, 

a  structure,  house  or  from  bridges  the  same  court  refused  to  apply 

which  are  too  low  to  allow  him  to  the  rule,  simply  for  the  reason  that 

ride  standing  upright  on  the  top  of  he  testified  he  had  no  knowledge 

a  train;  and  he  is  ordinarily  charge-  of  the  dangerous  character  of  the 

able,  from  the  fact  of  his  entering  structure  and  had  not  been  warned, 

the  employment,  with  knowledge  Atlee  v.   South  Carolina  R.   Co., 

of  the  height  of  such  bridge  without  21  S.  C.  550. 
notice  or  warning  from  the  com-  760.     LouisviUe  &  N.  R.  Co.  v. 

pany.     Hooper  v.  Columbia,  etc..  Banks,  104  Ala.   508,   16  So.   547; 

R.  Co.,  21  S.  C.  541,  53  Am.  Rep.  Williamson    v.    Newport,    N.    & 

69.      Notwithstanding  this  state-  M.  V.  R.  Co.,  34  W.  Va.  657,  12 

ment,  in  effect  that  ordinarily  a  So.  E.  824,  26  Am.  St.  Rep.  927, 

servant  is  chargeable  with  notice  of  12  L.  R.  A.  297. 
low  bridges  from  the  fact  of  his 
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its  bridges  over  public  roads  with  an  elevation  so  great 
that  one  of  its  employees  standing  upright  on  top  of  a  car 
vtIII  not  be  endangered,  and  consequently  an  employee 
thus  injured  cannot  recover;  such  employee  is  charge- 
able from  the  mere  fact  of  his  entering  the  employment 
with  a  knowledge  that  this  danger  exists. ''" 

There  are  often  eases  where  the  determination  was  based 
upon  an  opportunity  to  discover  the  low  condition  of  the 
bridge.  Whether  such  was  intended  or  not,  or  whether 
the  statement  was  made  because  the  facts  were  present, 
by  way  of  emphasizing  the  ruhng,  is  not  quite  certain. '^^ 


761.  Baylor  v.  D.  L.  &  W.  R. 
Co.,  40  N.  J.  L.  23,  29  Am.  Rep. 
208. 

762.  Thus  it  was  held  that  a 
brakeman,  injured  by  contact  with 
a  low  bridge  under  which  he  had 
passed  daily  for  three  weeks, 
assumed  the  risk.  It  was  said  that 
a  servant  who  enters  upon  employ- 
ment from  its  nature  hazardous, 
assumes  the  usual  risks  and  perils 
of  the  service,  and  of  the  open, 
visible  structures  known  to  him, 
had  he  exercised  ordinary  care. 
Williams  v.  D.  L.  &  W.  R.  Co., 
116  N.  y.  628,  22  N.  E.  1117. 
Where  a  minor,  who  was  a  brake- 
man,  was  injured  by  a  low  over- 
head bridge,  and  it  appeared  he 
had  been  thus  employed  for  three 
weeks,  that  he  had  passed  the 
bridge  every  day  during  his  serv- 
ice; that  he  had  been  repeatedly 
warned  to  look  out  for  this  and 
other  bridges,  it  was  held  the  risk 
was  assumed.  Devitt  v.  Pacific 
R.  Co.,  50  Mo.  302.  See  also  Rains 
V.  St.  L.,  M.  &  S.  R.  Co.,  71  Mo. 
164,  36  Am.  Rep.  459.  Where  a 
servant  enters  upon  an  employ- 
ment he  accepts  the  service  subject 
to  the  risks  incident  to  it.  An  em- 
ployee who  contracts  for  the  per- 


formance of  hazardous  duties  as- 
sumes such  risks  as  are  incident  to 
their  discharge,  from  causes  that 
are  open  and  obvious,  the  danger- 
ous character  of  which  he  has  oppor- 
tunity to  ascertain.  If  a  man 
chooses  to  accept  employment  or 
continue  in  it  with  knowledge  of 
the  danger,  he  must  abide  the  con- 
sequences so  far  as  any  claim 
against  his  employer  is  concerned. 
This  was  said  where  an  employee 
was  injured  by  contact  with  a  low 
bridge.  Clarke  v.  RaOroad  Co., 
78  Va.  709,  49  Am.  Rep.  394; 
Chesapeake  &  O.  R.  Co.  v.  Hafner's 
Admr.,  90  Va.  621,  19  S.  E.  116. 
An  employee  must  be  held  to  have 
understood  the  ordinary  hazards 
attending  his  employment,  and 
therefore  to  have  voluntarily  taken 
upon  himself  the  hazards  when  he 
entered,  or  where,  with  that  knowl- 
edge, he  chose  to  continue  in  the 
service.  This  was  said  where  an 
employee  was  injured  by  contact 
with  a  low  bridge  while  on  top  of  a 
ear.  Baltimore  &  O.  R.  Co.  v. 
Strieker,  51  Md.  47,  34  Am.  Rep. 
291.  If  with  knowledge  of  ia- 
creased  danger  a  servant  con- 
tinues the  employment,  the  in- 
creased danger  becomes  an  incident 
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However,  we  find,  as  to  this  question,  the  same  as  in 
nearly  all  others  within  the  general  subject,  that  there 
are  courts  who  differ  in  their  opinions.  Thus  it  has  been 
held,  that  the  risk  of  injury  from,  a  low  overhead  bridge 
is  not  a  risk  incident  to  the  service  which  a  brakeman 
assumed ;^^'  that  an  employee  does  not  assume  the  risk 
of  unusual  dangers  such  as  residt  from  low  overhead 
bridges,  or  of  which  he  is  not  bound  to  take  notice;'** 
that  a  conductor  who  has  passed  under  a  bridge  daUy 
for  three  months,  was  not  chargeable  with  knowledge  or  an 
opportimity  of  knowledge  of  its  dangerous  character. 
He  knew  the  bridge  was  there  but  not  the  exact  distance 
above  the  top  of  the  cars."^ 


of  the  service  whicli  lie  assumes,  and 
for  any  injury  resulting  therefrom 
the  master  is  not  liable.  By  the 
acceptance  of  the  service  and  the 
continuance  therein,  the  servant 
assumes  the  hazard  incident  to 
obvious  and  known  dangers.  This 
rule  was  applied  to  an  employee 
who  was  killed  by  contact  with 
a  low  bridge  after  he  had  been  in 
the  service  of  the  defendant  as 
brakeman  for  seven  months,  and 
he  was  held  chargeable  with  knowl- 
edge of  its  dangers.  It  was  said 
that,  having  assumed  the  perils  of 
his  employment  in  respect  to  the 
bridge,  the  question  of  contributory 
negligence  was  not  in  the  case,  for, 
if  he  was  not  guilty  of  it,  he  had  no 
right  of  recovery.  It  was  also  held 
that  the  want  of  means  of  warning 
or  notifying  brakeman  of  the  ap- 
proach of  the  bridge  were  risks 
assumed.  Carbine's  Admr.  v. 
Bennington  &  R.  R.  Co.,  61  Vt. 
348,  17  At.  491.  Where  an  injury 
was  caused  to  a  brakeman  by  con- 
tact with  a  low  bridge,  the  approach 
to  which  was  not  guarded  by  a  tell 


tale  or  other  device,  and  it  appeared 
the  brakeman  had  crossed  the 
bridge  several  times  standing  on  top 
of  box  oars,  the  bridge  being  located 
within  the  yards  of  a  prominent 
station,  it  was  held  that  it  was  a 
question  for  the  jury  whether  he 
was  guilty  of  contributory  negli- 
gence in  not  ascertaining  by  meas- 
urement or  accurate  observation, 
that  he  could  not  safely  pass  while 
standing  on  the  running  board  of  a 
furniture  car.  The  question  of  as- 
sumed risk,  in  this  case  as  in  many 
other  cases  in  the  federal  courts, 
seems  to  have  been  ignored.  North- 
em  Pac.  R.  Co.  V.  Mortenson,  63 
Fed.  530,  11  C.  C.  A.  335. 

763.  Pennsylvania  Co.  v.  Sears, 
136  Ind.  460,  34  N.  B.  15. 

764.  Louisville,  N.  A.  &  C.  R. 
Co.  V.  Wright,  115  Ind.  378,  16 
N.  E.  145,  17  N.  E.  584,  7  Am.  St. 
Rep.  432. 

765.  St.  Louis,  Ft.  S.  &  W.  R. 
Co.  V.  Irwin,  37  Kan.  701,  16 
Pae.  146,  1  Am.  St.  Rep.  266. 
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It  seems  to  have  been  held  by  a  federal  court  that  the 
risk  from  an  overhead  bridge  was  not  an  ordinary  risk, 
but  rather  an  obvious  risk,  which  the  servant,  in  the 
particular  case,  could  not  be  said  to  have  assumed,  as 
matter  of  law,  with  his  limited  opportunity  for  observing 
it.'«« 

In  several  cases  the  court  either  assumed  or  the  evidence 
was  to  the  effect  that  the  injured  employee  knew  of  the 
location  of  the  low  bridge,  contact  with  which  caused 
his  injury.  In  such  cases  quite  generally  it  has  been  held 
that  the  risk  therefrom  was  one  assumed. 

Thus,  where  an  employee  entered  the  employment 
of  a  railroad  company  as  brakeman  with  knowledge  of 
the  fact  that  there  were  overhead  bridges  on  the  road 
which  were  dangerous,  and  of  the  bridge  which  caused  his 
injuries,  and,  having  suf&cient  intelUgence  to  comprehend 
the  danger  and  how  to  avoid  it,  was  struck  by  the  bridge 
while  standing  upright  on  the  top  of  a  car,  it  was  held  that 
he  assumed  the  risk  and  could  not  recover.''^'' 

Knowledge  was  presumed  from  the  fact,  as  well  as  other 
circumstances,  that  evidently  a  brakeman  killed  by 
contact  with  a  low  bridge,  had  stooped  upon  reaching  the 
bridge,  as  he  safely  avoided  the  first  three  stringers  and 
evidently  raised  too  quick  and  was  struck  by  the  fom-th 
and  last.^^^ 

And  also  where  an  experienced  brakeman  assigned  to  a 
freight  train  for  the  purpose  of  learning  the  road,  was 
injured  by  contact  with  a  low  bridge.  He  had  been  told  to 
look  out  for  them.  He  had  stopped  twice  while  switching 
to  avoid  collision  with  this  bridge.  The  bridge  was  a 
large  white  structure  and  the  day  was  bright.  He  as- 
cended the  ear  near  where  the  tell  tale  ordinarily  would 
be.  The  neghgence  claimed  was  the  absence  of  the 
teU  tale.     It  was  held  he  assumed  the  risk."^ 

766.  Pittsburg,  S.  &  N.  R.  Co.  768.  Haffner's  Admr.  v.  Chesa- 
V.  Lamphere,  137  Fed.  20,  69  peake  &  0.  R.  Co.,  96  Va.  528,  31 
C.  C.  A.  542.  S.  E.  988. 

767.  Goff's  Admr.  v.  Norfolk,  769.  Allen  v.  Boston  &  M.  R. 
etc.,  R.  Co.,  36  Fed.  299.  R.,  69  N.  Hamp.  269,  39  At.  976. 
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A  brakeman,  having  knowledge  of  the  location  of  a  low- 
bridge,  was  held  to  have  assumed  the  risk.  The  fact 
that  at  the  time  of  his  injury,  the  same  was  so  obscured  by 
steam,  fog  or  darkness  that  he  could  not  discover  the 
locahty,  did  not  create  an  exception  or  excuse."" 

Where  a  brakeman,  at  a  time  he  was  not  required  to  do 
so,  went  on  the  only  car  in  the  train  which  was  unsafe  for 
him  to  be  upon,  when  it  was  about  to  pass  under  a  bridge 
of  the  existence  and  position  of  which  he  was  bound  to  have 
knowledge,  it  was  held  such  contributory  negligence  as 
precluded  recovery."' 

The  Montana  court,  in  a  recent  case,  seem  to  assume, 
as  did  the  Kentucky  court,  that  the  question  involved 
is  that  of  contributory  negligence  in  such  cases,  which  is 
without  support  unless  it  be  found  that  the  company 
was  guilty  of  negligence;  and  it  held  that  a  brakeman, 
injured  by  contact  with  a  low  bridge  of  which  he  had 
knowledge,  will  be  excused  from  what  otherwise  would  be 
contributory  negligence,  by  reason  of  an  emergency  hav- 
ing arisen  by  the  train  starting  before  a  brake  was  re- 
leased, and  he,  being  thus  engrossed  with  his  duty,  forgot 
the  danger."^ 

The  North  Carolina  court  seem  to  hold  that  knowledge 
by  an  employee  of  an  overhead  bridge  does  not  of  itself 
create  an  assumption  of  the  risk  therefrom."^ 

Where  a  brakeman  was  injured  by  contact  with  a  low 
bridge,  it  was  said  that  where  the  service  of  a  brakeman  is 
extra  hazardous  and  dangerous  on  account  of  a  bridge 
being  of  insufficient  height,  of  which  he  has  knowledge, 
and  he  continues  in  the  service  without  objection,  the 
dangers  are  assumed  as  incident  to  the  service.  The 
neghgence  of  the  master  is  waived  by  the  employee  re- 
maining in  the  employment  without  protest  or  promise 
of  amendment.     The  master  cannot  be  affected  by  the 

770.  Norfolk   &   W.   R.  Co.  v.  772.    Anderson  v.  Northern  Pae. 
Marpole,  97  Va.  594,  34  S.  E.  463.  R.  Co.,  34  Mont.  181,  85  Pac.  884. 

771.  Southern  R.  Co.  v.  Duval,  773.     Hedrock  v.   Southern   R. 
20  Ky.  L.  R.  1915,  50  S.  W.  535.  Co.,  136  N.  Car.  575,  48  S.  E.  830. 
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rapidity  or  promptness  with  which  he  may  be  required 
to  act  at  the  time  of  the  accident.'''* 

At  the  present  day,  upon  most  raih-oads,  if  not  all, 
railroad  companies  have  provided  "tell  tales"  to  act  as  a 
warning  to  employees  that  the  train  is  approaching  a 
low  bridge.  It  would  seem  that  this  is  a  most  effectual 
way  of  giving  warning  to  employees  and  hence,  if  in  such 
condition  as  to  location  and  repair  as  to  effectuate  such 
purpose,  there  could  not  arise  any  claim  of  negligence  on 
the  part  of  the  railroad  company  in  maintaining  such 
structm-e  or  neglect  to  give  sufficient  warning  of  danger 
therefrom.  It  would  also  seem,  however,  that  having 
adopted  such  means  of  warning,  employees  would  be 
justified  in  relying  upon  and  relaxing  their  vigilance  in 
otherwise  avoiding  contact  therewith.''" 


774.  Brossman  v.  Lehigh  Valley 
R.  Co.,  113  Pa.  St.  490,  6  At.  226, 
57  Am.  Rep.  479.  Where  it  ap- 
peared that  a  brakeman  who  was 
knocked  from  the  top  of  a  car  by 
contact  with  a  low  bridge  had  been 
employed  on  the  same  portion  of 
the  road  for  several  years  and  knew 
the  height  of  the  bridges,  but  re- 
mained in  the  service  without  pro- 
test, it  was  held  that  he  thereby 
waived  the  negligence  of  the  com- 
pany in  that  regard.  Wells  v. 
Burlington,  C.  R.  &  N.  R.  Co., 
56  la.  520,  9  N.  W.  364;  Hollings- 
worth  V.  Chicago,  I.  &  L.  R.  Co., 
160  Ind.  259,  65  N.  E.  750. 

775.  It  was  provided  by  a  stat- 
ute that  everj'  steam  railroad  shall, 
within  six  months  after  the  passage 
of  the  act,  erect  and  thereafter 
maintain  suitable  warning  signals 
at  every  low  bridge  or  structure 
which  crosses  the  railroad  above 
the  track  where  such  warning  sig- 
nals may  be  necessary  for  the 
protection  of  employees  upon  the 
top  of  cars  from  injury.   A  railroad 


complied  with  this  statute  by 
erecting  tell  tales.  An  employee 
knew  of  this  requirement  and  also 
of  the  existence  of  these  tell  tales 
at  the  bridges.  The  tell  tale  at 
the  place  of  the  accident  was  out  of 
order  in  that  some  of  the  wires  were 
out  of  place,  and  wound  around  tha 
cross  bar  so  that  a  brakeman 
might  pass  under  it  without  being 
warned  of  his  approach  to  the 
bridge.  It  was  said:  "It  is  mani- 
festly the  duty  of  the  company 
not  only  to  put  up  these  tell  tales, 
but  to  use  reasonable  care  to  see 
that  they  are  kept  in  order."  It 
was  further  said  that  while  an  em- 
ployee could  not  omit,  on  account 
of  the  providing  such  tell  tales,  all 
care  for  his  own  safety,  yet  the  ab- 
sence of  tell  tales  would  be  one  of 
the  circumstances  proper  for  the 
jury  to  consider  in  determining  the 
question  of  his  negligence.  But  a 
brakeman  on  the  top  of  a  moving 
train  cannot  always  be  expected  to 
know  when  he  is  approaching  a  low 
bridge.     His  duties  may  require  his 
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It  seems,  however,  that,  in  one  case  at  least,  the  precau- 
tion taken  to  warn  employees  did  not  relieve  the  company 
from  liabihty.  In  fact  it  had  no  bearing  upon  the  ques- 
tion of  assumed  risk.  Thus,  where  an  employee  who  had 
served  as  a  brakeman  upon  a  passenger  train,  but  not 
upon  a  freight  train,  upon  his  first  trip  upon  the  freight 
train,  was  injured  by  contact  with  a  low  bridge,  evidently 
ascending  the  car  between  the  tell  tale  and  the  bridge, 
not  having  been  warned  or  instructed,  it  was  held  he  did 
not  assume  the  risk."* 

It  is  difficult  to  surmise  what  more  effectual  means  of 
warning  could  have  been  provided.  Could  it  be  properly 
said  that  the  master  should  have  anticipated  that  an 
employee  would  have  ascended  the  ear  just  at  that  critical 
moment?  It  has  been  held  that  a  brakeman  with  experi- 
ence upon  a  railroad  having  overhead  bridges,  and  having 
been  warned  of  the  danger  of  standing  on  the  top  of  the 
cars,   the  company  having  also  provided  tell  tales  at 


attention  to  the  rear  of  the  train, 
away  from  the  place  of  danger,  and 
he  cannot  be  expected  to  bear  con- 
stantly in  mind  and  to  know  where 
the  train  is  or  where  a  bridge  is. 
He  knows  if  the  statutory  require- 
ment is  obeyed  by  the  railroad  com- 
pany, and  the  teU  tales  are  kept  in 
order,  they  will  always  warn  him  of 
danger,  and  he  cannot  therefore  be 
charged  with  carelessness  if  he 
places  some  reliance  upon  them. 
Wallace  v.  Central  Vt.  R.  Co.,  138 
N.  Y.  302,  33  N.  E.  1069.  It  was 
held  a  question  for  the  jwcy  whether 
an  experienced  head  brakeman,  who 
was  knocked  off  from  his  train  by 
contact  with  a  low  bridge,  assumed 
the  risk,  where  the  tell  tale  was  so 
constructed  that  it  unnecessarily 
permitted  the  suspended  ropes  to 
lodge  upon  the  covering  of  the  beam 
from  which  they  were  suspended, 
and  where  such  effect  was  likely 


to  result  from  the  force  of  the  wind 
or  the  exhaust  of  engines  passing 
under  it,  such  brakeman  having 
passed  under  the  bridge  at  least 
one  hundred  times,  performing  the 
same  service  and  without  injury. 
Whitehead  v.  Wisconsin  Cent.  R. 
Co.,  103  Minn.  13,  114  N.  W.  254. 
Whether  or  not  a  brakeman  who 
was  injured  while  on  top  of  a  car 
by  contact  with  a  low  bridge, 
assumed  the  risk,  was  held  a  ques- 
tion for  the  jury.  It  seems  that 
the  lower  part  of  the  wires  of  the 
tell  tales  was  six  inches  higher 
than  the  under  side  of  the  bridge 
and  he  was  struck  three  inches 
below  the  top  of  the  head.  Hardy 
V.  Boston  &  M.  R.  R.,  68  N.  Hamp. 
523,  41  At.  179. 

776.  MUler  v.  Boston  &  M.  R. 
R.  Co.,  73  N.  Hamp.  330,  61  At. 
360. 
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proper  distance,  assumed  the  risk  of  injury  from  such 
structure.  ^^' 

Buildings. 

It  was  held  that  whether  a  night  brakeman  who  was 
inim-ed  by  contact  with  an  over  hanging  arch  in  the 
door  of  defendant's  freight  house,  while  riding  on  the 
ladder  of  a  car,  assumed  the  risk,  was,  from  his  experience 
and  what  he  had  been  told,  a  question  for  the  jury."* 

The  rule  that  where  a  servant  has  as  good  an  oppor- 
tunity as  the  master  to  know  the  dangers  connected  with 
his  employment,  and  makes  no  complaint,  he  cannot  re- 
cover for  injuries  received  on  the  ground  that  he  was  not 
furnished  a  safe  place  to  work,  was  applied  where,  in  the 
construction  of  a  building,  a  brick  thrown  from  one 
mason  or  helper  to  another,  fell  through  an  aperture 
in  the  floor  and  injured  an  employee  below."' 

It  was  held  that  an  employee  of  a  subcontractor 
assumed  the  risk  of  the  falling  of  a  cornice  being  put  in 
place,  where  voluntarily  he  proceeded  with  the  work, 
while  the  foreman  and  other  workmen  were  waiting  for 
anchors  to  arrive,  such  foreman  refusing  to  order  the  men 
to  work  until  such  time,  though  the  foreman  of  the  general 
contractor  permitted  him  to  proceed  with  the  work.''*" 

The  question  of  risk  assumed  by  an  employee  incident 
to  the  wrecking  of  a  building  has  been  considered  under 
the  head  of  ordinary  risks,  where  it  properly  belongs. 
There  are  cases  where  such  question  has  been  involved  in 
which  the  question  of  the  liability  of  the  master  was 
determined  by  the  application  of  other  principles.  It 
seems  such  risks  were  considered  as  obvious  or  known. ^*^ 

777.  Myers  v.  Chicago,  St.  P.  781.  Thus  it  was  said  an  em- 
&  O.  R.  Co.,  95  Fed.  406.  ployerdoes  not  impliedly  guarantee 

778.  Bumham  v.  Concord  R.  the  absolute  safety  of  his  employees. 
R.,  69  N.  Hamp.  380,  45  At.  563.  In  accepting  an  employment  the 

779.  Roth  V.  Eccles,  28  Utah  latter  is  assumed  to  have  notice  of 
456,  79  Pac.  918.  all  patent  risks  incidental  thereto, 

780.  Homersky  v.  Winkle  Terra  or  of  which  he  is  informed,  or  of 
Cotta  Co.,  178  111.  562,  53  N.  E.  which  it  is  his  duty  to  inform  him- 
346.  self,  and  is  further  assumed  to  un- 
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An  employee  stringing  a  wire  for  an  electric  call  bell, 
going  upon  the  roof  of  a  building  over  which  a  live  wire  is 
suspended,  knowing  the  danger  of  contact  therewith  and 
that  the  roof  is  wet,  assumes  the  risk  of  injury  from  slip- 
ping and  coming  in  contact  with  such  wire/*^ 

A  servant  engaged  in  repairing  machinery  upon  a  floor, 
may  assume  that  due  care  has  been  exercised  to  see  that 
a  cleat  supporting  the  floor  is  properly  fastened,  and  does 
not  assume  the  risk  of  the  master's  negligence  in  this 
respect,  although  he  knows  the  method  of  construction  of 
the  floor.  It  is  the  master's  duty  to  exercise  care  in  the 
matter  of  the  place.  There  was  nothing  to  charge  the 
employee  with  knowledge. '^^^ 


dertake  to  run  such,  risks.  This 
rule  was  applied  to  a  laborer  who 
was  injured  by  the  fall  of  a  building 
caused  by  the  removal  of  tackle 
supporting  it,  where  it  was  claimed 
such  tackle  was  removed  without 
his  knowledge.  It  was  said  that, 
as  he  clearly  could  have  seen  it  was 
removed,  he  was  chargeable  with 
knowledge.  Sykes  v.  Packer,  99 
Pa.  St.  465.  It  was  said  that  to 
maintain  an  action  against  the 
master  for  an  injury  resulting  from 
defective  buildings,  premises  or 
appliances,  two  elements  must  con- 
cur, viz:  fault  or  knowledge  on 
the  part  of  the  master,  innocence  of 
fault  or  ignorance  of  the  danger  on 
the  part  of  the  servant.  However 
gross  the  fault  of  the  master  in 
subjecting  the  servant  to  risk  from 
such  causes,  yet  when  the  servant 
knows  the  defects  and  danger,  and 
still  knowingly  and  without  protest 
consents  to  incur  the  risks  to  which 
he  is  exposed  thereby,  he  is  deemed 
to  assume  such  risks  and  to  waive 
any    claim    for    damages    against 


the  master  for  injuries  resulting 
therefrom.  This  was  said,  and  the 
rule  applied,  where  an  employee, 
engaged  with  others  in  taking 
down  the  exposition  building  at 
New  Orleans,  was  injured  by  the 
fall  of  trusses.  It  was  further 
said  that  the  weakening  of  the 
supports  of  the  trusses  and  the 
danger  of  their  falling  at  any  mo- 
ment were  apparent  and  known 
to  every  one  engaged  in  the  work. 
The  case  of  Farrow  v.  Sellers,  39 
La.  Ann.  1011  (3  So.  363),  was 
distinguished.  The  defect  there 
was  latent,  and  the  particular 
danger  was  not  anticipated  by  any 
one.  Carey  v.  Sellers,  41  La.  Ann. 
501,  6  So.  813;  PoUich  v.  Sellers, 
42  La.  Ann.  623,  7  So.  786. 

782.  Davis  v.  Port  Huron,  E.  & 
T.  Co.,  126  Mich.  429,  85  N.  W. 
1125. 

783.  Thompson  v.  American 
Writing  Paper  Co.,  187  Mass.  93, 
72  N.  E.  343.  Wood  v.  TUeston  & 
HoUingsworthy  Co.,  182  Mass. 
449,  65  N.  E.  810. 
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The  rule  as  to  obvious  risks  has  been  applied  to  depres- 
sions in  floors, ^^^  holes  in  the  floor,  ^^^  the  shppery  condition 


784.  Wliere  an  etaployee  was 
injured  while  lie  and  other  em- 
ployees were  engaged  in  moving 
a  large  grindstone,  which  fell  over, 
by  reason  of  being  rolled  into  a 
slight  depression  of  the  floor,  where- 
by he  was  injured,  there  being  no 
necessity  for  rolling  the  stone  into 
the  depression,  and  no  precautions 
were  taken,  such  as  laying  down  a 
plank  to  obviate  the  unevenness  of 
the  floor,  and  such  employee  knew 
or  might  have  known  of  the  depres- 
sion by  the  exercise  of  ordinary 
care,  no  recovery  could  be  had 
against  the  master.  The  accident 
was  the  result  of  negligence  on  the 
part  of  the  servant  and  his  co-em- 
ployees. Sullivan  v.  Nicholson  File 
Co.,  21  R.  I.  540,  45  At.  549.  An 
employee  in  defendant's  freight 
house  was  injured  while  engaged  in 
moving  a  large,  heavy  stone,  and  he 
alleged  that  his  injuries  were  due 
to  the  unevenness  of  the  floor,  the 
lack  of  sufficient  number  of  men 
to  handle  it,  and  the  lack  of  a  fore- 
man of  experience.  It  appeared  he 
had  been  working  in  handling 
freight  for  the  defendant  for  a 
number  of  years.  It  was  held  he 
was  chargeable  with  knowledge  of 
the  dangers  and  assumed  the  risks, 
and  the  law  applicable  to  the  case 
was  thus  declared:  "In  performing 
the  duties  of  his  place  a  servant  is 
bound  to  take  notice  of  the  ordinary 
operation  of  familiar  laws  of  gravi- 
tation and  to  govern  himseU 
accordingly,  li  he  fails  to  do  so 
the  risk  is  his  own.  If  the  instru- 
mentalities furnished  by  the  mas- 
ter for  the  performance  of  the  serv- 
ant's duties  are  defective,  and  the 


servant  is  aware  of  this,  though  not 
aware  of  the  degree  of  defective- 
ness, he  is  bound  to  use  his  eyes 
to  see  that  which  is  open  and 
apparent  to  any  person  using  his 
eyes,  and  if  he  fails  to  do  so  he 
cannot  charge  the  consequences  up- 
on the  master."  Walsh  v.  St.  Paul 
&  Duluth  R.  Co.,  27  Minn.  367, 
8  N.  W.  145.  An  employee  assumes 
the  risk  of  injury  from  an  uneven 
surface  of  the  floor  of  an  engine 
room,  where  it  is  in  the  same  condi- 
tion as  when  he  entered  the  em- 
ployment. The  rule  applied  to  an 
employee  who  was  caused  to  fall 
from  a  ladder  by  reason  of  the  ridgy 
condition  of  the  floor  upon  which 
the  bottom  of  the  ladder  rested. 
Nealand  v.  Ljrun  &  Boston  R.  Co., 
173  Mass.  42,  63  N.  E.  137. 

785.  Whether  a  youth  of  about 
eighteen  years,  assumed  the  risk  of 
injury  from  a  hole  in  the  floor  of  a 
mill  dangerously  close  to  his  place 
of  work,  where  he,  without  fault, 
was  pushed  into  it  by  a  board  of 
unusual  length,  coming  to  hirn 
while  engaged  in  taking  boards 
from  an  edger,  was  held  a  question 
for  the  jury.  Bredeson  v.  G.  A. 
Smith  Lbr.  Co.,  91  Minn.  317,  97 
N.  W.  977.  A  machinist  assumed 
the  risk  of  injury  from  a  hole  in  the 
floor  in  a  machine  shop  near  his 
place  of  work,  where  perfectly 
obvious.  The  distinction  was  rec- 
ognized between  an  unguarded 
trap  door  and  a  hole  existing  all 
the  time  which  is  perfectly  obvious. 
Pearson  v.  Boston  Gas  Light  Co., 
201  Mass.  176,  87  N.  E.  571.  It 
was  held,  however,  that  an  em- 
ployee did  not  assume  the  risk,  as 


1188  Master  and  Servant.  §  411 


of  floors,''**  etc.  But  where  an  employee  assisting  to 
push  a  coke  car  into  the  repair  shop,  was  crushed  between 
the  ear  and  car  door,  there  not  being  sufficient  space 
for  him.  to  pass  through  while  on  the  side  of  the  car,  and 
he  had  no  knowledge  that  there  was  not  sufficient  room, 
and  had  not  been  warned,  it  was  held  he  did  not  assume 
the  risk  and  that  he  should  have  been  warned.  Evidently 
it  was  assumed  that  lack  of  space  was  not  obvious  to 
him.'" 

An  employee  could  not  be  said  to  have  assumed  the  risk 
of  a  rack  in  a  factory  constructed  but  two  months,  for  the 
purpose  of  holding  lumber,  falling  when  only  half  full, 
especially  where  he  testified  he  supposed  it  was  safe  and 
had  no  idea  it  would  fall.  The  defect  was  not  known 
nor  was  it  obvious  to  such  employee.'** 

A  brakeman  of  a  railroad  company  injured  whUe  coup- 
ling cars  under  the  shed  of  a  brick  company,  by  the  shed, 
from  its  defective  condition,  falling  upon  him,  did  not 
assume  the  risk  of  injury  from  the  falling  of  such  structure, 
where  it  fell  from  its  own  weight.  WhUe  the  railroad 
company  did  not  own  it,  it  owed  its  employees  the  duty 
of  seeing  that  it  was  in  a  reasonably  safe  condition.'*^ 

matter  of  law,  of  a  hole  in  the  floor  condition    of    the    floor   -was    not 

of  a  mill,  near  his  place  of  work,  of  the  eflcient  cause  of  injury  while 

which   he   had   no   knowledge,   it  it  may  have  been  the  originating 

being  covered  over  with  saw  dust  cause,    but   rather    the   failure    to 

and  shavings,  though  he  had  knowl-  instruct   as   to   danger  in  use   of 

edge   that   at   other   places   there  machine.     Yess  v.   Chicago  Brass 

were  holes  in  the  floor.     Baker  v.  Co.,  124  Wis.  406,  102  N.  W.  932. 

Duwamish  Mill  Co.,  43  Wash.  149,  See    also    ordinary    risks,    supra, 

86  Pao.  157.  §  364. 

786.    An  employee  in  a  mill  was  787.     Charrier  v.  Boston  &  M. 

deemed  to  have  assumed  the  risk  of  R.,  75  N.  Hamp.  59,  70  Atl.  1078. 

injury  by  slipping   on  lubricating  788.     Corbett       v.       American 

oil    which  had    been    allowed  to  Screen  Door  Co.,  133  Mich.  669,  95 

accumulate  upon  the    floor,  near  N.  W.  737. 

the  machiue    at    which    he    was  789.     Doyle  v.  Toledo,  S.  &  M. 

working,  such  condition  and  dan-  R.  Co.,  127  Mich.  94,  86  N.  W.  524, 

ger      therefrom      being     obvious.  89  Am.  St.  Rep.  456,  54  L.  R.  A. 

It    was    held,    however,    that  the  461. 
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A  farm  hand  was  held  to  have  assumed  the  risk  of  injury 
from  falKng  into  a  silo  opening  in  a  barn,  which  was 
obvious  upon  inspection.'^" 

Car  elevated  on  jacks. 
Whether  the  danger  of  going  imder  a  loaded  freight 
car,  one  end  of  which  had  been  raised  upon  jacks  and  the 
trucks  removed,  is  so  obvious  that  the  servant  so  doing, 
assumes  the  risk,  was  held  a  question  for  the  jury  in  view 
of  the  fact  that  the  foreman  giving  the  order  was  incom- 
petent.'«i 

Cattle  chute  over  tracks. 

It  was  held  that  an  employee  upon  a  train  did  not 
assume,  as  matter  of  law,  the  risk  and  danger  from  an 
overhead  cattle  chute,  placed  so  low  as  to  endanger  the 
safety  of  employees  riding  on  top  of  cars,  where  he  did 
not  know  of  its  existence  and  had  passed  under  but  once 
before  when  setting  on  the  draw  bar.'^^ 

Coal  chute  apron,  defect  in. 
It  was  held  that  a  servant  injured  by  coal  being  dumped 
on  him  from  a  chute  or  box  which  was  constructed  to  slide 
from  the  shed  upon  the  tender  of  an  engine,  the  apron  of 
which  was  held  in  place  by  a  pin,  which  ordinarily  had 
to  be  pulled  in  order  to  discharge  the  coal,  coming  open 
without  being  so  released,  did  not  assume  such  risk.  It 
appeared,  however,  that  frequently  the  apron  would  thus 
open  automatically,  to  the  knowledge  of  the  servant."' 

Cover  of  catch  basin. 

It  was  held  that  an  employee  did  not  assume  the  risk 
from  a  latent  defect  in  the  board  cover  of  a  sewer  catch 
basin,  discoverable  only  upon  inspection,  where  it  broke 
causing  him  injury.''^ 

790.  Smitli  V.  Lincoln,  198  793.  Great  Northern  R.  Co.  v. 
Mass.  388,  84  N.  E.  498.  KasisehM,  104  Fed.  440. 

791.  McClure  v.  Detroit  South-  794.  Allen  B.  Wrisley  Co.  v. 
em  R.  Co.,  146  Mich.  457,  109  N.  Burke,  203  111.  250,  67  N.  E.  818. 
W.  847.  See  also  Cichowski  v.  International 

792.  Coles  v.  Union  Terminal  Packing  Co.,  206  111.  346,  6S  N.  E. 
R.  Co.,  124  la.  48,  99  N.  W.  108.  1082. 
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Crane,  moving. 

It  was  a  question  for  the  jury  "whether  a  carpenter, 
engaged  in  making  a  partition  in  a  factory,  assumed  the 
risk,  "where  injured  by  a  crane  mo"vlng  over  his  arm, 
which  he  did  not  see,  where  he  had  no  knowledge  that  it 
was  about  to  be  moved  at  the  particular  place  at  which 
he  was  working.''^ 

A  carpenter,  however,  on  the  outside  of  a  building, 
injured  in  placing  his  hand  on  the  rail  upon  which  a 
mo-ving  crane  travelled  on  the  inside  of  the  building,  was 
held  to  have  assumed  the  risk.     It  was  ob'vious.'"' 

Cupola  of  furnace  insecure. 
Where  an  employee  was  injured  by  the  fall  of  a  cupola 
for  melting  iron  in  a  foundry,  where  it  appeared  that  the 
plaintiff  had  the  day  before  been  assisting  another  em- 
ployee in  making  repairs  to  make  the  structure  safe,  and 
such  repairs  were  not  completed,  or,  if  they  were,  the  fur- 
nace had  not  been  used  since,  it  was  said  that  the  plaintiff 
was  as  well  or  even  better  informed  of  the  condition  of  the 
cupola  than  his  employers.  He  had  an  opportunity  of 
kno"wing  the  nature  of  the  defects  which  his  employers  had 
not,  they  not  being  present,  and  having  this  knowledge 
he  must  be  deemed  to  have  continued  in  his  employment 
on  and  about  the  cupola  at  his  o"wn  risk.^" 

Dock,  unsafe  condition. 

An  employee  in  a  lumber  mUl,  engaged  in  piling  lumber 
on  a  dock,  assumes  the  risk  of  the  falling  of  the  dock  by 
reason  of  its  unsafe  condition,  where  he  knows  of  such 
condition  from  his  o"wn  observation,  and  after  he  has 
been  told  by  the  employer's  vice  principal  not  to  work 
at  such  place,  not"withstanding  he  is  directed  to '  work 

795.  National  Enameling  &  Machinery  Co.,  75  N.  J.  L.  477, 
Stamping   Co.   v.   McCorkle,   219      68  At.  104. 

111.  557,  76  N.  E.  843.  797.    McGlynn    v.    Brodie,    31 

796.  Ball  V.  Ransome  Concrete      Cal.  377. 
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there  by  a  foreman  who  is  a  vice-principal  in  giving 
directions."* 

Driveway;  over-hanging  board. 

An  employee  injured  by  a  piece  of  board  hanging  some 
few  inches  below  the  top  of  a  driveway,  assumed  the  risk 
therefrom,  where  such  condition  existed  at  the  time 
of  his  employment  some  sixteen  months  prior.'''' 

Electrical  appliances. 

The  same  presumptions,  with  respect  to  knowledge 
by  a  servant  of  dangers,  should  apply  in  the  case  of  serv- 
ants working  in  connection  with  electrical  appliances,  as 
where  engaged  in  other  emplojonents,  and  the  same  rule 
should  govern  as  to  what  may  constitute  ordinary  care. 
If  a  servant  so  engaged,  has  information,  however  ob- 
tained, sufficient  to  put  a  person  of  ordinary  prudence 
upon  inquiry,  as  to  the  condition  of  electric  wires,  or  other 
elements  of  danger  to  him,  he  will  be  chargeable  with 
knowledge  of  such  dangers  and  held  to  have  assumed  the 
risk.sfo 

The  danger  from  contact  with  electric  wires  is  that  of 
common  knowledge.  An  employee  needs  no  instruction 
or  warning  that  if  he  come  in  contact  with  charged  wires 
that  injury  to  him  is  the  inevitable  result,  unless  proper 
precautions  have  been  taken  to  avoid  it.™^ 

798.  Soderstrom  v.  Holland-  tact  with  telephone  wires,  since 
Emery  Co.,  114  Mich.  83,  72  N.  W.  the  danger  from  contact  with 
13.  highly  charged  wires  was  a  char- 

799.  Carroll  v.  Boston  Coal  Co.,  acteristic  risk  of  his  employment, 
195  Mass.  399,  81  N.  E.  296.  and  it  was  implied  in  the  contract  of 

800.  Western  Union  Tel.  Co.  v.  emplojrment  that  he  knew  these 
Burton,  115  S.  W.  (Tex.  Civ.  things  with  reference  to  the  creating 
App.)  364.  of  grounds  and   circuits  which  a 

801.  A  servant  employed  by  a  lineman  must  necessarily  know  in 
telephone  company  as  lineman  order  to  conduct  his  busiuess  with 
cannot  avoid  the  effect  of  his  as-  any  degree  of  safety  whatever  to 
sumption  of  the  obvious  risks  of  himself,  his  employer,  or  his  co- 
his  employment  by  showing  his  employees.  De  Kallands  v.  Wash- 
ignorance  of  what  constitutes  a  tenaw  Home  Tel.  Co.,  153  Mich, 
grounding    and    whether    he    was  25,  116  N.  W.  564. 

insulated  while  upon  a  pole  in  con- 
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The  danger  from  crossed  wires,  especially  to  an  ex- 
perienced lineman,  is  a  characteristic  risk  of  his  employ- 
ment which  he  will  be  presumed  to  know  and  appre- 
ciate.*"^ 

And  if  sent  out  to  find  the  cause  of  a  wire  not  working, 
the  danger  from  such  cause  will  be  a  risk  which  he  as- 
sumes.*"^ 

The  risk  resulting  from  the  methods  of  the  master, 
where  obvious,  is  also  assumed. *°^ 

Independently  of  the  question  of  the  duty  of  inspection 
where  that  duty  has  been  cast  upon  employees,  the  serv- 


802.  Carr  v.  Union  Elec.  Co., 
70  N.  Hamp.  308,  48  At.  280. 

803.  Bell  Tel.  Co.  v.  Dethard- 
ing,  148  Fed.  371,  78  C.  C.  A.  185. 

804.  The  rule  that  a  master  may 
conduct  his  business  in  his  own 
way,  and  unless  a  servant  wishes  to 
assume  the  risk  of  such  method  as 
his  master  has  adopted,  he  should 
refuse  to  enter  upon  the  employ- 
ment or  leave  it  upon  discovering 
the  method,  and  a  servant  knowing 
the  hazard  of  the  employment  as 
the  business  is  conducted,  cannot 
recover  for  injuries  received,  on  the 
ground  that  there  was  a  safer  way 
of  conducting  the  business,  which 
had  it  been  adopted  would  have 
prevented  the  accident,  was  applied 
where  an  experienced  lineman  in 
the  employ  of  an  electric  railway 
company  knew  it  was  the  practice 
of  the  company  to  make  no  separate 
inspection  of  poles,  but  to  rely 
upon  such  as  the  lineman  should 
make  when  occasion  required  them 
to  work  upon  them,  and  that  aU 
changes  and  repairs  upon  the  poles 
were  made  by  the  crew  in  which  he 
participated.  Lynch  v.  Saginaw 
VaUey  Traction  Co.,  163  Mich. 
174,  116  N.  W.  983,  21  L.  R.  A. 
774,  n.  s.    It  was  held,  however,  by 


another  court  that  it  was  a  ques- 
tion for  the  jury  whether  an  experi- 
enced Hneman  assumed  the  risk  of 
contact  with  exposed  splices  not 
insulated,  it  being  a  part  of  his 
duty  to  repair  and  report  defects 
of  insulation  observed  by  him,  no 
inspectors  being  employed.  New 
Omaha  R.  H.  E.  L.  Co.  v.  Rombold, 
68  Neb.  54,  93  N.  W.  966.  Thus 
where  it  was  the  rule  and  custom 
for  each  lineman  to  test  poles  for 
himself  before  climbing  them,  and 
a  master  furnished  suitable  appli- 
ances for  making  such  test  and  for 
securing  the  pole  in  case  the  lineman 
doubted  its  safety,  he  assumed  the 
risk,  notwithstanding  a  prior  state- 
ment by  the  foreman  that  he  had 
been  up  the  pole  and  that  it  was 
safe.  McGorty  v.  Southern  New 
England  Tel.  Co.,  69  Conn.  635, 
38  At.  359,  61  Am.  St.  Rep.  62. 
A  Uneman  familiar  with  the  man- 
ner in  which  a  cable  was  being 
raised  and  attached  to  arms  of 
posts,  and  the  method  employed  to 
adjust  the  cable  to  the  pole,  was 
held  to  have  assumed  the  risk  of 
such  method.  Meehan  v.  Holyoke 
St.  R.  Co.,  186  Mass.  611,  72  N.  E. 
61. 
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ant  owes  it  as  a  duty  to  himseK,  to  take  reasonable  pre- 
cautions for  Ms  own  safety.  While  it  is  the  duty  of  the 
master  to  exercise  reasonable  care  to  provide  his  servants 
with  a  reasonably  safe  place  for  the  performance  of  the 
work  required  of  them,  he  is  not  an  insurer  of  their  safety. 
The  duty  rests  upon  his  linemen  to  use  some  judgment 
in  their  dangerous  occupation.*"^ 

Such  duty  includes  the  inspection  of  poles  by  such  an 
employee  before  ascending  them.*"^ 

But  a  lamp  trimmer  was  held  not  to  have  assumed  the 
risk  of  injury  from  a  defective  pin  in  the  cross  arm  of  an 
electric  light  pole,  it  not  being  obvious  and  no  duty  resting 
upon  him  to  inspect  or  test  it.*" 

The  Massachusetts  com-t  seem  to  make  a  distinction 
between  a  defect  in  original  construction  not  obvious,  and 
a  defect  from  age,  where  discoverable  upon  ordinary 
inspection.*"* 


805.  Thus  it  was  held  that 
linemen  axe  expected  to  see  the 
condition  of  the  arms  upon  poles 
and  if  they  find  them  insufficient  to 
replace  them  or  report  the  fact, 
and  that  it  is  the  obvious  duty  of 
every  lineman  before  going  upon 
one  of  these  arms  to  inspect  it  for 
his  own  safety.  Such  duty  is  by 
law  imposed,  and  hence  it  is  error 
to  submit  the  question  to  a  jury. 
Johnston  v.  Syracuse  Lighting  Co., 
193  N.  Y.  592,  86  N.  B.  539,  12 
Am.  St.  Rep.  988;  Flood  v.  Western 
Union  Tel.  Co.,  131  N.  Y.  603,  30 
N.  E.  196;  Roberts  v.  Missouri 
Tel.  Co.,  166  Mo.  370,  66  S.  W.  155. 

806.  Krimmel  v.  Edison  Illum- 
inating Co.,  130  Mich.  613,  90  N. 
W.  336;  Mclsaac  v.  Northampton 
E.  L.  Co.,  172  Mass.  89,  51  N.  E. 
524,  70  Am.  St.  Rep.  244;  Sias  v. 
Consolidated  Lighting  Co.,  73  Vt. 
35,  50  At.  554.  It  was  held,  how- 
ever, that  an  electric  light  trimmer 


injured  by  the  fall  of  an  electric 
light  pole,  did  not  assume  the  risk 
of  injury  from  the  fall  of  such  pole, 
it  being  rotten  in  that  part  which 
was  underground,  where  he  had  no 
experience  with  such  poles  and  it 
was  no  part  of  his  duty  to  examine 
them.  Other  cases  were  distin- 
guished on  the  ground  that  they 
were  cases  of  experienced  Uneman. 
Dawson  v.  Lawrence  Gas  Light 
Co.,  188  Mass.  481,  74  N.  E.  912. 

807.  Jennison  v.  Waltham  Gas 
Light  Co.,  201  Mass.  352,  87 
N.  E.  594. 

808.  Thus  it  was  held  that  a 
lineman  did  not  assume  the  risk, 
nor  was  he  guilty  of  contributory 
negligence,  as  matter  of  law,  in 
going  upon  one  of  the  companies' 
poles,  even  though  a  rule  required 
him  to  test  the  poles  and  pins  if  he 
thought  there  was  danger,  in  the 
absence  of  proof  that  he  thought 
there  was  danger  or  ought  to  have 
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It  was  held  that  a  lineman,  directed  by  his  foreman 
who  had  inspected  a  telegraph  pole,  to  climb  it,  was 
justified  in  assuming  that  the  pole  which  broke  was 
safe.'"' 

It,  however,  has  been  held  that  the  duties  of  a  lineman 
ordinarily  do  not  include  inspection  to  discover  defects  or 
tests  for  dangers  in  the  electrical  appliances  proper.*^" 


discovered  defects  in  the  pin;  sucli 
employee  having  been  injured  by 
one  of  the  pins  ■which  was  insecurely 
and  insufl&ciently  driven  into  the 
pole,  coming  out  when  the  lineman 
had  hold  of  it.  Chishohn  v.  New 
England,  T.  &  T.  Co.,  185  Mass. 
82,  69  N.  W.  1042. 

809.  Western  Union  Tel.  Co. 
V.  Holtby,  29  Ky.  L.  R.  523,  93  S. 
W.  652.     See  also  infra  — . 

810.  He  must  be  charged  with 
such  duty  of  inspection,  and  hence 
where  a  defect  was  not  obvious,  a 
lineman  in  the  employ  of  a  tele- 
phone company  injured  by  contact 
with  electrical  appliances  upon  a 
pole,  did  not  necessarily  assume 
the  risk.  Barto  v.  Iowa  Tel  Co., 
125  la.  241,  101  N.  W.  876.  It 
has  been  stated  that  the  danger 
incident  to  the  proximity  of  elec- 
tric wires  of  an  electric  light  com- 
pany, to  a  telephone  Uneman,  is 
an  extraordinary  risk,  not  assumed 
by  a  lineman  unless  he  knows  and 
comprehends  it,  or  unless  it  is  so 
plainly  observable  he  should  be 
taken  to  know  and  comprehend  it. 
Being  inexperienced,  the  lineman 
was  not  chargeable  with  knowledge 
of  the  danger.  Drown  v.  New 
England  Tel.  &  Tel.  Co.,  80  Vt.  1, 
66  At.  801.  It  was  also  stated,  with 
reference  to  the  particular  facts, 
upon  a  subsequent  appeal,  that 
although  the  evidence  disclosed 
that  a  lineman  in  the  employ  of  a 


telephone  company,  knew  that  the 
wires  of  an  electric  lighting  com- 
pany were  just  over  the  poles  of 
the  telephone  company,  and  that 
they  were  of  high  voltage,  and  the 
current  was  transmitted  in  the 
day  time  and  was  dangerous,  and 
that  the  only  safe  way  was  to  keep 
away  from  them,  it  was  held  the 
evidence  was  not  sufficient  to  defeat 
plaintiff's  recovery  as  it  could  not 
be  said,  as  matter  of  law,  that  he 
comprehended  the  danger  or  that 
it  was  so  obvious  that  he  should 
have  known  it.  Drown  v.  New 
England  Tel.  &  Tel.  Co.,  81  Vt. 
358,  70  At.  599.  A  break  occurring 
in  the  insulation  on  the  wire  which 
was  being  handled  by  an  experi- 
enced Uneman,  and  fastened  around 
a  glass  insulator  by  such  an  em- 
ployee, was  held  not  such  an  open 
and  obvious  defect,  notice  of  which 
was  imputed  to  him,  where,  under 
the  evidence,  there  existed  rea- 
sonable grounds  for  differences  of 
opinion  as  to  his  being  able  to 
discover  such  break  in  the  prosecu- 
tion of  the  work  in  the  ordinary 
way,  and  without  making  an  extra 
effort  specially  for  the  purpose  of 
ascertaining  the  condition  of  the 
insulation.  New  Omaha  Thompson 
H.  E.  L.  Co.  V.  Dent,  68  Neb. 
668,  94  N.  W.  819,  103  N.  W. 
1091  [New  Omaha  T.  Houston  E, 
L.  Co.  V.  Rombold,  68  Neb.  54, 
97    N.    W.    1030    distinguished]. 
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In  some  cases,  the  fact  that  the  servant  was  obeying 

the  direction  of  a  superior  has  been  considered  material. ^^^ 

Other  electrical  eases  are  set  forth  in  the  note  below. *^^ 


811.  It  was  held  negligence  for 
tlie  master  to  direct  an  employee 
to  tie  an  electric  light  wire  to  an 
improper  insulator  with  a  piece  of 
common  wire,  where  the  whole 
danger  might  have  been  averted 
by  having  the  current  cut  off  from 
the  light  wire,  and  also  that  the 
employee  who  was  killed,  in  obeying 
said  order,  did  not  assume  the  risk, 
as  matter  of  law.  Cumberland  Tel. 
&  Tel.  Co.  V.  Graves'  Admr.,  31 
Ky.  L.  R.  972,  104  S.  W.  356. 
An  employee,  having  considerable 
experience  in  repair  work,  was  held 
not  to  have  assumed  the  risk  of 
injury  in  taking  hold  of  a  defect- 
ively insulated  wire,  where  he  did 
so  under  the  direction  of  the  com- 
pany's chief  electrician.  Neither  of 
them  supposed  the  current  had  been 
turned  on  at  that  hour  of  the  day. 
Chicago  Suburban  W.  L.  Co.  v. 
Hyslop,  227  111.  308,  81  N.  E.  379. 
See  also  infra,  §§  414,  415. 

812.  Servant  having  knowl- 
edge. A  servant  having  knowledge 
while  at  work  making  repairs,  such 
for  instance  as  replacing  cross 
arms,  who  knows  that  the  wires  are 
charged  with  a  dangerous  current, 
assumes  the  risk  of  injury  from  such 
source.  Zentner  v.  Oshkosh,  G.  & 
L.  Co.,  132  Wis.  447,  112  N.  W. 
449.  So  also  an  employee,  in  work- 
ing about  electric  wires,  and  passing 
a  rope  under  an  electric  wire  under 
orders,  understanding  the  danger 
from  contact,  assumes  the  risk. 
Newnom  v.  Southwestern  Tel.  & 
Tel.  Co.,  47  S.  W.  (Tex.  Civ. 
App.)  669.  Where  a  foreman,  a 
vice  principal,  was  chargeable  with 


the  location  of  electric  wires,  was 
injured  by  contact  with  them,  the 
rule  was  apphed  that  a  servant 
cannot  recover  for  injuries  because 
of  the  dangerous  condition  of  the 
working  place,  where  such  condi- 
tion was  well  known  to  him  or 
where  it  is  his  duty  to  ascertain  the 
condition  of  the  place  which  he 
neglects  to  do.  Woelflen  v.  Lewis- 
ton  Clarkston  Co.,  49  Wash.  405, 
95  Pac.  493.  A  hneman  was  sent 
to  ascertain  and  remove  the  cause 
of  an  electric  disturbance  at  the 
residence  of  a  patron.  He  knew 
that  the  patron's  son  had  received 
a  shook  from  one  of  the  electric 
lights  in  the  dwelling  and  that  the 
wires  in  the  yard  were  causing  trees 
to  which  they  were  attached,  to 
smoke.  He  assisted  in  removing 
the  wires  in  the  yard  and  then 
went  into  the  residence  and  later 
asked  to  be  shown  the  light  from 
which  the  son  had  received  the 
shock.  He  took  hold  of  it  with  his 
hand  and  was  instantly  killed.  It 
was  held  that  whether  deceased 
assumed  the  risk  and  was  guilty  of 
contributory  negligence,  was  prop- 
erly left  to  the  determination  of 
the  jury.  It  appears  that  in 
reaching  this  conclusion,  the  court 
was  influenced  by  a  rule  sometimes 
declared,  that  the  instinct  of  self 
preservation  and  the  disposition  of 
men  to  avoid  personal  harm,  in  the 
absence  of  evidence,  raises  a  pre- 
sumption that  a  person  killed  or 
injured  was  in  the  exercise  of 
ordinary  care.  Grimm  v.  Elec.  L.  & 
P.  Co.,  79  Neb.  387,  112  N.  W. 
620.    A  platform  four  feet  square, 
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Elevator  shaft,  protruding  girder. 
The  danger  from  a  protruding  sill  or  girder  in  an 
elevator  shaft,  which  was  dark,  and  not  open  to  ordinary 


with  a  rope  at  each  comer  by 
which  it  was  tied  at  the  proper 
height  to  projections  on  telephone 
poles,  furnished  by  the  telephone 
company  to  its  cable  spUcer  and 
assistant,  to  be  kept  in  their  cus- 
tody and  used  in  their  work,  was  a 
mere  appliance.  After  it  had  been 
used  several  months  one  of  the 
ropes  parted,  precipitating  the 
assistant  to  the  ground,  resulting  in 
injury  to  him.  It  was  held  the 
•  extent  of  the  wear  and  weakening 
of  the  ropes  being  better  known  to 
employees  who  used  them  than 
any  one  else,  the  master  was  not 
liable.  The  court  say:  "No  dis- 
tinction exists  between  this  and  the 
case  of  a  weakened  rung  in  a 
ladder,  a  worn  handle  or  loosened 
head  of  a  hammer  or  a  dulled 
canthook  or  pinchbar,  all  of  which 
have  been  held  to  fall  within  the 
rule  above  stated.  Isaacson  v. 
Wisconsin  Telephone  Co.,  138  Wis. 
63,  119  N.  W.  804.  Where  a  line- 
man who  acted  as  an  inspector, 
injured  by  the  breaking  of  an  insu- 
lator on  a  pole  used  in  common  by 
his  employer  and  a  street  railway 
company,  whereby  a  wire  used  by 
the  latter  to  support  its  troUey  wire 
became  charged  with  electricity, 
and  plaintiff  received  a  shock  ia 
touching  it,  causing  him  to  fall,  it 
was  held  he  assumed  the  risk  where 
he  could  have  discovered  the  wire 
was  charged  by  testing  it  with 
apparatus  he  had  with  him.  Ander- 
son V.  Inland  Tel.  &  Tel.  Co.,  19 
Wash.  575,  53  Pac.  657,  21  L.  R.  A. 
410. 


Wheee     duty    of    inspection 

NOT  PLACED  ON  SERVANT.     The  Tule 

of  the  master's  duty  of  inspection 
was  applied  to  a  pole  where  the 
defect  was  underground  and  not 
obvious.  The  method  adopted  by 
the  company  as  to  inspection  was 
the  providing  of  a  separate  gang  of 
workmen  to  perform  that  duty.  It 
was  said  that  "it  may  also  be  that 
defects  in  the  upper  part  of  the 
pole  can  only  be  discovered  by  the 
linemen  when  they  ascend  and 
that  such  inspection  as  is  necessary 
may  be  left  to  them  to  make." 
Mclsaac  v.  Northampton  Elec. 
L.  Co.,  172  Mass.  89,  51  N.  E. 
524,  70  Am.  St.  Rep.  244,  where 
it  was  held  that  the  defendant  is 
not  bound,  as  against  its  hneman, 
to  inspect  its  poles  below  the-  sur- 
face of  the  ground,  is  distinguished 
on  the  ground  that  there  the  line- 
men were  supposed  to  make  such 
inspection;  that  inspectors  for  the 
purpose  of  detecting  such  defects 
were  not  provided.  McGuire  v. 
BeU  Telephone  Co.,  167  N.  Y.  208, 
60  N.  E.  433,  52  L.  R.  A.  437. 

Exception  under  Massachu- 
setts STATUTE.  Under  the  Em- 
ployer's LiabiUty  Act  (Massachu- 
setts), the  negligence  of  an  em- 
ployee, when  exercising  acts  of 
superintendence,  is  chargeable  to 
the  master;  and  this  rule  seems  to 
have  been  apphed  where  an  em- 
ployee of  a  city,  operating  its  own 
electric  light  system,  directed  by 
its  superintendent  to  cUmb  a  pole 
and  cut  wires,  and  in  doing  so 
felt  the  pole  swaying,  and  saw  the 
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observation  to  an  employee  not  having  knowledge  of  its 
situation,  was  not  assumed  by  such  employee."' 

Fire  box  door  blowing  open. 

An  inexperienced  employee,  who,  in  obedience  to  the 
command  of  his  superior,  starts  a  fire  under  a  boiler  and 
is  injured  by  the  door  of  the  fire  box  blowing  open,  was 
held  not  to  have  assumed  the  risk  of  injmy  from  such 
sourcle,  the  risk  not  being  obvious.*^* 

Lamp,  location  of  in  mill. 

The  danger  to  an  operator  of  a  band  saw,  from  coming 
in  contact  with  the  saw  while  looping  up  the  cord  of  a 
hanging  electric  lamp  above  him,  the  cord  being  too 
long,  was  as  obvious  to  him  as  to  any  one,  and  hence 
he  assumed  the  risk.*^^ 

Light,  absence  of. 

An  employee  who  continues  to  work  in  a  place  insuffi- 
ciently lighted,  without  objection,  assumes  all  risks  from 
such  cause.  Where  upon  complaint  the  foreman  replied, 
"Never  mind  it  will  soon  be  light  enough,"  this  did  not 
amount  to  a  promise."^ 

But  a  servant  who  has  no  knowledge  of  the  conditions  of 
a  place  where  he  is  directed  to  work,  as  for  instance  a 
cellar  which  is  dark,  into  which  he  is  directed  to  carry 
wood,  has  a  right  to  believe  it  to  be  reasonably  safe,  and 
he  does  not  assume  the  risk  of  falling  into  an  unprotected 
opening  therein."' 

remaining  wire  sag,   suggested   to  813.     Olson  v.  Hanford  Produce 

the    superintendent    that   he    had  Co.,  Ill  la.  347,  82  N.  W.  903. 

better  guy  the  pole,  and  was  told  814.     La  Fortune  v.  Jolly,  167 

the  pole  was  aU  right  and  to  cut  Mass.  170,  45  N.  E.  83. 

the  remainiug  wires.     He  did  so,  815.     Everhard      v.      Diamond 

when  the  pole,  which  was  rotten,  Match  Co.,  98  Fed.  555. 

fell,  injuring  him.     It  was  held  that  816.    Buehner      v.      Creamery 

as  the  risk  was  not  obvious  and  the  Package  Co.,  124  la.  445, 100  N.  W. 

superintendent  was   present,   that  343,  104  Am.  St.  Rep.  354.     See 

he  did  not  assume  the  risk.  Lord  v.  also,  §  421  et  seq. 

Inhabitants  of  Wakefield,  185  Mass.  817.     Eastland    v.    Clarke,    165 

214,  70  N.  E.  123.  N.  Y.  420,  59  N.  E.  202,  70  L.  R.  A. 

751. 
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An  employee  going  into  a  dark  room  where  he  had  not 
been  before,  and  without  any  necessity  therefor,  but  for 
his  own  convenience,  was  held  to  have  assumed  the 
risk  of  falling  into  a  vat  therein."* 

Unless  an  employee,  injured  by  dangerous  machinery, 
knew  or  ought  to  have  known  of  the  danger  to  which  he 
was  exposed  in  working  near  it,  he  cannot  be  said  to  have 
recklessly  exposed  himself  to  danger  or  to  have  volun- 
tarily assumed  the  risk  attendant  thereon.  This  was 
said  where  an  employee  was  called  upon  to  assist  in  taking 
apart  some  rollers  upon  a  platform  in  a  room  dimly 
Ughted,  where  there  was  dangerous  machinery,  belts  and 
appliances  of  which  he  had  no  knowledge,  never  having 
worked  there  before,  and  he  was  injured  by  contact  with 
such  appliance.*^' 

An  employee  cannot  complain  that  there  was  insuffi- 
cient light  in  a  passageway,  he  having  used  it  without 
objection.*  2" 

Even  if  it  was  the  duty  of  a  railroad  company  to  hght  its 
yard  at  night,  and  to  have  lights  upon  an  engine  backing 
in  the  yard,  a  brakeman  standing  on  the  track  waiting  to 
couple  cars,  and  who  was  run  over  by  the  engine,  assumed 
the  risk,  having  knowledge  of  the  absence  of  Light  and 
signals.*" 

The  questions  whether  the  absence  of  a  switch  light 
is  a  usual  and  ordinary  risk  of  the  employment  of  a 
trainman,  and  if  not,  whether  the  danger  of  continuing  the 
employment  is  such  as  to  charge  him  with  an  assumption 
of  the  risk  or  contributory  negligence,  were  held  for  the 
jviry.*^^ 

Lumber  pile,  danger  from. 

It  was  held  that  an  employee  of  a  railroad  company 
whose  duty,  with  his  co-employees,  was  to  unload  from 

818.  state  v.  Baltimore  Mfg.  821.  Cleveland,  C.  C.  &  St. 
Co.,  109  Md.  405,  72  At.  602.               L.  R.  Co.  v.  Mowry,  172  Ind.  613, 

819.  Gisson    v.     Schwabaoher,      88  N.  E.  932. 

99  Cal.  419,  34  Pac.  104.  822.     Chicago  &  A.  R.   Co.  v. 

820.  McCarthy  v.  Shonemau  House,  172  111.  601,  50  N.  W.  151. 
Bros.,  198  Pa.  St.  568,  48  At.  493. 
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ears,  and  stack  up  in  piles  in  the  company's  yard,  sawed 
oak  tiraber,  deposited  there  to  be  used  in  the  naanufaeture 
and  repair  of  cars,  could  not  recover  danaages  of  the  cora- 
pany  for  an  injury  received  by  the  falling  upon  him  of  an 
adjoining  pile,  caused  by  the  negligence  of  himself  and  his 
co-employees.*^^ 

An  employee  working  in  a  lumber  yard  for  four  or 
five  years,  and  injured  by  a  pUe  of  lumber  faUing  upon 
him,  which  was  piled  by  fellow- workmen,  assumed  the 
risk.8  24 

Mills. 
The  rule  as  to  obvious  risks  has  been  applied  to  defect- 
ive ropes,  ladders,  steam  pipes,  saws,  saw  frames,  etc., 
in  mills.*^^ 


823.  Langlois  v.  Maine  Central 
R.  Co.,  84  Me.  161,  24  At.  804. 

824.  The  general  rule  applied 
of  voluntarily  entering  the  employ- 
ment. Brinkley  Car  Works  & 
Mfg.  Co.  V.  Lewis,  68  Ark.  316, 
57  S.  W.  1108. 

825.  Automatic  appliance, 
DBPBCTivE.  Where  a  sawyer  was 
injured  by  the  breaking  of  a  rope 
which  automatically,  with  the  aid 
of  a  pulley  and  weight,  held  the 
saw  in  a  frame,  and  it  appeared  he 
had  worked  in  connection  with  it 
for  several  months,  and  he  testified 
he  did  not  know  the  condition  of  the 
rope,  never  having  looked  at  it,  it 
was  held  nevertheless  the  risk  was 
assumed.  Schulz  v.  Johnson,  7 
Wash.  403,  35  Pac.  130. 

Ladder  in,  defective.  Where 
an  employee  in  a  saw  mill  who  had 
been  engaged  for  a  month  in  firing 
was  told  by  the  watchman  to  take  a 
broom  and  hurry  up  a  ladder  and 
sweep  off  sawdust  on  the  top  of  the 
boiler  which  had  become  ignited, 
and  he  feU  and  was  injured,  and  it 
appeared  the  ladder  consisted   of 


strips  of  wood  nailed  to  wooden 
posts  which  extended  eighteen 
inches  above  the  brick  work;  that 
the  ladder  was  used  frequently, 
and  it  was  obvious  that  the  post 
was  short,  and  it  was  evident  that 
the  defendant  had  every  reason  to 
beheve  that  this  was  known  to  the 
plaintiff,  though  the  plaintiff  testi- 
fied that  he  thought  the  posts  ex- 
tended further  up;  that  he  could 
not  see,  but  knew  he  had  reached 
the  last  slat,  it  was  held  that 
knowledge  of  the  defect  and  danger 
was  chargeable  to  the  plaintiff. 
It  was  said  that  in  places  like  saw 
mills,  appliances  more  or  less 
crude  may  reasonably  be  expected, 
and  those  who  use  them  are  ordi- 
narily as  good  judges  of  their 
safety  as  the  master.  If  unsafe, 
and  the  employee  stiU  consents  to 
use  them,  the  risk  is  his,  and  the 
master  has  a  right  to  expect  that 
he  assumed  them,  when  the  nature 
of  the  appliance  and  its  dangers  are 
obvious.  La  Motte  v.  Boyce,  105 
Mich.  545,  63  N.  W.  517. 

Saw  extending  into  passage- 
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Mines. 
It  was  said  that  before  a  miner  can  be  held  to  have 
waived  defects  in  the  construction  of  a  mine  in  which  he  is 
employed,  by  continuing  to  work  therein,  he  must  have 
had  a  reasonable  time  to  become  acquainted  with  their 
bearing  upon  the  hazards  of  his  employment.  ^^^ 


WAT.  Where  an  employee  was 
injured  by  contact  witli  a  saw 
which  extended  into  a  narrow  pas- 
sageway, it  was  held  that  he  must 
have  known  of  its  location  and 
attending  danger,  and  he  assumed 
the  risk  by  continuing  in  the  em- 
ployment. It  was  said:  When 
the  plaintiff  entered  upon  his  em- 
ployment the  fact  that  the  saw  was 
not  covered,  and  that  it  projected 
over  its  frame  partly  across  the 
narrow  passageway  along  which  he 
was  obliged  to  go  in  tightening  and 
loosening  the  belt,  were  all  pre- 
sumedly within  his  knowledge. 
The  condition  of  the  passageway 
and  the  relation  of  the  saw  to  it,  if 
unsafe  and  dangerous,  would  be 
seen  and  comprehended  at  a  glance 
by  a  person  of  common  intelligence. 
Stephenson  v.  Duncan,  73  Wis. 
404,  41  N.  W.  337,  9  Am.  St.  Rep. 
806. 

Saw  peamb  defective.  Where 
an  experienced  sawyer  had  knowl- 
edge of  defects  in  appliances  of 
which  the  saw  used  by  him  was  a 
part,  it  was  held  that  he  assumed 
the  risk  of  injury  therefrom.  Bibby 
V.  Wausau  Lumber  Co.,  80  Wis. 
367,  50  N.  W.  337. 

Steam  pipe,  defect  in.  An 
employee,  accustomed  to  the  work 
of  edgerman  in  a  saw  mill,  was 
injured  by  a  board  riding  the  saw 
and  being  thrown  with  great  force 
backwards,  striking  him.  He  had 
charge  of  the  machine  and  his  duty 


seems  to  have  been  to  watch  and 
observe  it,  and  see  whether  it  was 
doing  its  work  properly.  It  was 
alleged  that  there  was  a  leak  in  the 
exhaust  pipe  which  filled  the  mill 
with  steam,  which  rendered  it 
difBiCult  to  see  to  do  the  work,  and 
that  the  danger  was  increased 
by  the  condensation  and  freezing 
of  the  steam  upon  the  rollers  and 
machinery,  making  them  slippery; 
also  that  the  band  or  guard  placed 
upon  the  saws  on  the  edger  to  pre- 
vent boards  from  being  thrown 
back  were  improperly  located. 
It  was  held  that,  as  these  things 
were  open  and  obvious  to  the  em- 
ployee, he  assumed  the  risk  of  the 
consequent  danger  and  injury. 
The  evidence  showed  that  it  was  a 
rare  occurrence  that  a  board  rides 
the  saw,  and  it  was  claimed  that 
fault  ought  not  to  be  imputed  to  the 
plaintiff  for  that  reason.  The 
reply  was:  If  not  to  the  plaintiff, 
why  to  the  defendant?  The  rule 
was  stated  and  applied  that  such  an 
employee  assumes  not  only  the 
ordinary  risks  incident  to  his 
employment,  but  additional  risks 
from  defects  in  a  machine,  or  ele- 
ments of  danger  not  usual  or  inci- 
dent to  his  employment,  which  he 
either  knew  or  ought  reasonably  to 
have  known  and  appreciated. 
Peterson,  Admr.  v.  The  Sherry 
Lbr.  Co.,  90  Wis.  83,  62  N.  W.  948. 
826.  Crabell  v.  Wapello  Coal 
Co.,   68   la.   751,   28  N.   W.   66. 
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The  rule  as  to  obvious  risks  has  been  appHed  to  the 
maimer  of  working  a  cage.*" 


A  finding  that  a  miner  tad  not 
assumed  the  risk  was  justified  where 
it  appeared  he  was  employed  to 
drive  a  oar  and  was  injured  by  rook 
falling  from  the  unpropped  roof 
of  an  entry  in  which  he  had  never 
been  before,  except  to  work  for  a 
shift  or  two,  and  to  pass  through 
on  one  occasion,  when  he  noticed 
the  roof  was  not  propped,  it  not 
being  customary  to  prop  the  roof  of 
an  entry.  Cushman  v.  Carbondale 
Fuel  Co.,  116  la.  618,  88  N.  W.  817. 
An  employee  was  injured  while 
going  through  an  entry  to  a  room 
of  a  mine  by  falling  slate.  It 
appeared  that  the  roof  was  danger- 
ous on  account  of  a  layer  of  draw 
slate  which  was  liable  to  fall  at  any 
time,  and  yet  it  might  not  have 
faUen  for  years.  The  mine  boss 
had  notice  of  its  condition,  but  no 
steps  were  taken  to  remove  the 
slate  or  protect  it  from  falling. 
Without  determining  as  matter  of 
law  that  the  risk  of  danger  from 
this  source  was  assumed,  it  was  said 
that  the  servant  did  assume  all  such 
risks,  which,  from  the  nature  of  the 
business  as  usually  and  ordinarily 
conducted,  he  must  have  known 
when  he  embarked  in  the  service, 
and  also  those  risks  which  the  exer- 
cise of  his  opportunities  for  inspec- 
tion wMle  giving  dihgent  attention 
to  such  service,  would  have  dis- 
closed to  him.  The  court  quotes 
approvingly  the  rule  stated  in 
Bailey's  Master's  Liability,  page 
162,  viz :  "He  must  use  reasonable 
care  in  examining  his  surroundings, 
to  observe  and  take  such  knowl- 
edge of  danger  as  can  be  obtained 
by  observation.     In  performing  the 


duties  of  his  place  he  is  bound  to 
take  notice  of  the  operation  of 
familiar  natural  laws  and  to  govern 
himseU  accordingly.  If  he  fails  to 
do  so,  the  risk  is  his  own.  He  is 
bound  to  use  his  eyes  to  see  that 
which  is  open  and  apparent  to  any 
person  using  his  eyes;  and  if  the 
defect  is  obvious  and  suggestive  of 
danger,  knowledge  on  the  part  of 
the  servant  will  be  presumed  as 
well  as  when  the  dangers  are  the 
subject  of  common  knowledge." 
Linton  Coal  &  Mining  Co.  v.  Per- 
sons, 15  Ind.  App.  79,  43  N.  E. 
651. 

827.  Where  an  employee  in 
a  mine  was  injiired  by  a  cage  which 
worked  noiselessly,  coming  down 
upon  him  while  he  was  at  the  bot- 
tom of  the  shaft,  and  the  neglect 
of  duty  charged  was  the  failure  to 
have  a  roadway  around  the  shaft 
and  to  have  the  signal  bell  line 
extended  to  the  level  where  he  was 
working,  it  was  said  the  sole  ques- 
tion was  whether  the  deceased,  by 
continuing  in  the  employment, 
assumed  the  risk  incident  to  these 
conditions;  and  as  the  rule  is  un- 
questioned that  a  servant  is  to  be 
held  ordinarily  to  assume  such  risks 
and  such  dangers  as  are  incident  to 
the  business,  in  the  place  and  with 
the  means  in  and  with  which  he  is 
required  to  do  the  work,  provided 
he  knows  such  risks,  and  that  he  is 
held  to  know  such  as  are  manifest  to 
one  of  ordinary  common  sense  and 
observation,  or  which  by  the  pru- 
dent exercise  of  the  senses  and 
common  sense  may  be  perceived 
and  appreciated,  the  question  is 
narrowed  down  to  this:    Were  the 
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Whether  the  danger  from  a  defective  roof  is  assumed 
depends  on  the  apphcation  of  the  general  rules.  ^^* 


risks  whieli  the  deceased  incurred, 
the  dangers  to  which  he  was  exposed 
and  by  which  he  was  finally  killed, 
manifest  to  one  of  common  sense 
and  observation,  and  could  they  be 
ascertained  by  a  prudent  exercise 
of  the  senses?  Of  course,  where  to 
ascertain  and  appreciate  danger 
expert  knowledge  is  required  and 
the  servant  possesses  it,  he  is 
bound  to  exercise  that  as  well  as 
his  senses.  In  this  ease  there  is  no 
question  of  expert  knowledge  or 
skiU;  any  one  of  common  sense 
would  know  that  if  the  cage  should 
come  down  upon  him  while  crossing 
the  shaft,  it  would  injure  him. 
Any  one  would  know  that  a  call 
to  the  level  above  might  not  be 
heard  or  understood.  Quick  v. 
Minnesota  Iron  Co.,  47  Minn.  361, 
50  N.  W.  244. 

828.  Where  a  person  not  skilled 
in  timbering  mines  was  employed 
as  a  trammer  in  and  about  a 
mine  for  a  considerable  period 
before  he  was  injured  by  the 
falling  of  a  defective  roof,  it  was 
held  that  his  means  of  knowledge 
concerning  the  condition  of  the  roof 
was  simply  a  matter  for  the  consid- 
eration of  the  jury.  The  doctrine  of 
contributory  negligence  was  ap- 
pUed.  Sampson  v.  Min.  &  Mill. 
Co.  V.  Schaad,  15  Colo.  197,  25 
Pac.  89.  It  was  held  that  an  experi- 
enced miner  employed  to  timber  a 
place  in  a  mine,  who  was  injured 
by  means  of  a  shattered  roof, 
though  employed  to  perform  a 
hazardous  duty,  nevertheless  did 
not  assume  the  extra  hazard  of  de- 
fects as  to  which  he  was  not  in- 
formed, it  appearing  he  had  not 


been  in  the  place  before.  Trihay  v. 
Brooklyn  Lead  Min.  Co.,  4  Utah 
468,  11  Pac.  612.  See  Mammoth 
Vein  Coal  Co.  v.  Looper,  87  Ark. 
217,  112  S.  W.  390;  Hamilton  v. 
Mendota  Coal  &  Min.  Co.,  120  la. 
147,  94  N.  W.  282.  Where  an  em- 
ployee was  injured  by  the  falling 
upon  him  of  portions  of  the  roof  of  a 
mine  which  he  was  assisting  to 
prop,  and  it  appeared  that  he  knew 
the  roof  was  shattered,  and  was 
assisting  in  removing  a  support, 
an  act  entirely  voluntary,  as  the 
superintendent  left  it  entirely  op- 
tional with  the  men  to  put  in  an 
additional  timber  or  remove  the 
one  there  and  put  in  another,  and 
the  men  adopted  the  latter  course, 
and  after  the  timber  was  removed 
and  some  of  the  men  were  obtain- 
ing the  new  timber,  the  plaintiff 
sat  down  under  the  shattered  wall, 
which  fell  and  caused  his  death,  it 
was  held  the  risk  was  one  which  he 
assumed.  Bunt  v.  Sierra  Butte 
Gold  Min.  Co.,  138  U.  S.  483. 
A  mine  boss  having  duly  inspected 
a  room  in  a  mine  and  ordered  the 
loose  coal  to  be  removed,  which  was 
done,  an  experienced  employee 
who  subsequently  commenced  work 
in  the  room,  having  first  himself 
tested  it  and  found  it  firm,  and  was 
injured  by  its  falUng  upon  him, 
assumed  the  risk.  Island  Coal  Co. 
V.  Greenwood,  151  Ind.  476,  50 
N.  E.  36.  The  question  of  the 
employer's  knowledge  that  a  mine 
in  which  he  was  working  and  where 
he  was  injured  from  the  falling  of 
rock  overhead,  had  not  been 
lagged,  and  whether  it  was  contri- 
butory negligence  on  his  part  to  go 
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An  experienced  miner  assumed  the  risk  of  an  accumula- 
tion of  dirty  water  in  a  tunnel,  whereby  he  was  unable  to 
discover  the  place  of  an  unexploded  blast  of  which  he 
had  been  informed,  where  conditions  were  as  well  known 
to  him  as  to  any  one,  and  he  was  injured,  while  drilling, 
by  striking  such  a  blast.  ^^' 

It  was  said  that  an  employee  in  a  mine  might  rely  upon 
the  assumption  that  the  master  had  performed  his  duty 
in  respect  to  safety  of  the  place,  and  no  duty  devolved 
upon  the  miner  to  iaspect  the  timbering  or  the  condition 
of  the  rock  above  him.  He  is  chargeable  with  only  such 
facts  which  he  might  have  learned  from  his  observation 
and  from  which  he  might  apprehend  danger.  ^^^ 

And  it  being  the  duty  of  a  mine  operator  to  properly 
ventilate  the  mine  by  forcing  a  sufficient  amount  of  air 
into  it,  an  employee,  in  the  absence  of  knowledge  to  the 
contrary,  has  the  right  to  assume  this  had  been  done.*" 

Where  an  engineer  employed  at  a  mine  suggested  that 
cleats  be  nailed  onto  a  chute  to  facilitate  his  attending  to 
his  duties,  and  they  were  placed  according  to  his  sugges- 
tion, he  could  not  be  heard  to  complain  that  they  were 
defective  and  charge  the  responsibility  for  his  injuries 
sustained  by  reason  thereof  upon  the  master.^ ^^ 

Pits. 

Where  an  employee  has  been  for  a  long  time  engaged 
with  others  in  removing  a  bank  of  earth  by  repeatedly 

to    work    witliout    verifying    his  seen  in  ascending  and  descending 

knowledge,  or  whether  he  assumed  the  shaft.     Severence  v.  New  Eng- 

a  known  risk  in  working  where  he  land  Talc  Co.,  72  Vt.  181,  47  At. 

did,  were  aU  questions  for  the  jiiry.  833. 

Habishaw  v.  Standard  Quick  Silver  829.     Dickson  v.  Newhouse,  34 

Co.,  131  Cal.  430.  A  miner  working  Colo.  228,  82  Pac.  537. 

in  a  talc  mine,  who  was  injured  by  a  830.    Bunker    HiU    &    Sullivan 

mass   of   talc   and   granite   falling  Concentrating   Co.   v.   Jones,    130 

from  the  side  of  the  shaft,  did  not  Fed.  813. 

assume    the    risk,    although    em-  831.    Mosgrove    v.    Zimbleman 

ployed  several  months  in  the  mine.  Coal  Co.,  110  la.  169,  81  N.  W.  227. 

The  only  light  in  the  shaft  was  by  832.     Hart  v.  Frick  Coke  Co., 

lanterns  and  the  place  from  which  131  Pa.  St.  137,  18  At.  1011. 

the    rock    fell    could    scarcely    be 
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undermining  the  same,  and  it  finally  fell  causing  his  death, 
and  it  appeared  he  must  have  known  as  well  as  any  one  the 
danger  attending  the  work,  and  yet  made  no  objection,  it 
was  held  that  the  risk  was  one  assumed.^'' 

An  employee  working  in  a  gravel  pit  assumed  the  risk 
of  the  banks  falling  from  time  to  time  as  the  work  pro- 
gressed. He  was  presumed  to  know  the  effect  of  natural 
laws.^'^ 

A  person  of  ordinary  intelligence  and  experience,  who 
works  at  the  foot  of  an  incline  from  which  workmen  are 
employed  in  taking  sand  and  gravel,  and  who  observed 
and  knows  that  the  men  on  the  bank  are  loosening  the 
sand  with  poles  in  order  to  make  it  slide  down  so  that  it 
can  be  loaded  on  to  the  cars  at  the  bottom  of  the  inchne, 
assumes  the  risk  of  being  caught  and  injured  by  the  sand 
thus  loosened.*'^ 

The  risk  of  injury  from  the  caving  of  an  overhanging 
bank  being  worked  with  a  steam  shovel  was  held  to  be 
open  and  obvious  to  one  employed,  and  a  risk  assumed.*^® 

Fissure  at  side  of  shaft. 
Where  an  employee  was  injured  by  the  falling  of  a  bank 
of  earth  while  working  at  the  bottom  of  a  deep  shaft,  and 
did  not  know  that  there  was  a  crack  in  the  side  of  the  shaft 
indicating  that  the  earth  was  liable  to  fall,  and  it  appeared 
defendant  knew  of  the  existence  of  such  fissure  and  failed 

833.  Rasmussen  v.  C.  R.  I.  &  operation  of  tlie  laws  of  gravita^ 
P.  R.  Co.,  65  la.  236.  Where  an  tion  and  of  undermining  a  bank 
employee  was  injured  by  a  bank  of  of  earth  like  this  one.  Pederson 
earth  faUing  upon  him,  there  being  v.  City  of  Rushford,  41  Mian, 
no  concealed  dangers,  it  was  held  he  289,  42  N.  W.  1063. 
assumed  the  risk  and  therefore  834.  Swanson  v.  Great  North- 
could  not  recover.  It  was  said:  em  R.  Co.,  68  Minn.  184,  70  N. 
Where  the  dangers  are  not  con-  W.  978;  Ritzema  v.  Valley  City 
cealed,  but  are  open  to  the  senses,  Brick  Co.,  152  Mich.  75,  115  N.  W. 
the  servant  is  ordinarily  bound  to  705. 

know  them.     He  must  be  presumed  835.     O'Neill  v.  Great  Northern 

to  have  had  the  knowledge  which  R.  Co.,  101  Minn.  467,  112  N.  W. 

common  observation  forces  upon  625. 

the  most   ordinary  intellect,   and  836.     Legnard  v.   Lage,  57  lU. 

to    have    known    the    effect    and  App.  223. 
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to  inform  the  plaintiff,  it  was  held  that  the  danger  from  such 
cause  was  not  a  risk  assumed.*" 

It  was  also  held  that  a  servant  working  in  a  naine  where 
he  was  exposed  to  danger  from  falHng  rock,  threatened  by 
a  crevice  which  was  known  to  the  superintendent  and 
unknown  to  such  employee,  did  not  assume  such  risk. 
That  the  master's  duty  was  to  take  precautions  to  obviate 
the  hazard  and  warn  employees  thereof. ^'^ 

But  where  one  of  a  gang  of  workmen,  while  excavating 
a  tunnel,  was  injured  by  an  earth  slide  occasioned  by  a 
crack  in  the  soil,  the  result  of  blasting,  of  which  he  had 
knowledge,  it  was  held  that  as  the  danger  was  apparent 
to  the  plaintiff  personally  he  could  not  recover,  though  the 
foreman  of  the  gang,  also  knowing  the  danger,  ordered  the 
plaintiff  to  work  without  notifying  him  thereof.*'* 

Trench. 

It  was  first  held  in  Texas  that  an  inexperienced  laborer, 
in  digging  a  trench,  did  not  necessarily  assume  the  risk  of 
the  sides  caving  in  from  the  weight  of  a  heavy  timber 
placed  close  to  it  by  the  defendant's  foreman.  It  could 
not  be  said  that  he  had  equal  opportunity  to  determine 
the  danger.**" 

Upon  a  second  appeal  the  foregoing  decision  was 
reversed,  and  it  was  held  that  the  danger  of  the  bank 
caving  in  was  open  to  the  observation  of  any  man  of 
ordinary  mental  capacity,  and  therefore  the  risk  was  one 
assumed.*" 

The  risk  of  the  unshored  walls  of  a  trench  falling  in  upon 
a  workman  engaged  in  removing  gas  pipes  therefrom, 
being  equally  as  well  known  to  the  workman  as  to  his 
employer,  the  latter  having  nothing  to  do  with  the  digging 
of  the  trench  or  control  over  it,  is  upon  the  workman.** ^ 

837.  Stralendorf  v.  Rosentlial,  Frencli,  22  S.  W.  (Tex.  Civ. 
30  Wis.  674.  App.)  866. 

838.  Pantzar  v.  Tilly  Foster  841.  Texas  &  Pacific  R.  Co.  v. 
Iron  Mining  Co.,  99  N.  Y.  368,  Freneli,  86  Tex.  96,  23  S.  W.  642. 
2  N.  E.  24.  842.     Hughes  v.  Maiden  &  Mel- 

839.  Anderson  v.  Winston,  31  rose  G.  L.  Co.,  168  Mass.  395,  47 
Fed.  528.  N.  E.  125. 

840.  Texas  &  Pacific  R.  Co.  v. 

2  M.   &  S. — 18 
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Yet  where  an  experienced  employee,  in  building  a  foun- 
dation in  a  pit,  was  injured  by  skids  breaking  under  weight 
of  a  heavy  stone,  which  was  being  pushed  into  the  pit, 
it  was  held  that  the  risk  was  not  assumed,  in  the  absence 
of  proof  that  he  knew  that  the  skid  was  defective  in  being 
too  weak  to  hold  the  stone.^^' 

An  employee  was  held  not  to  have  assumed  the  risk 
of  the  falhng  of  a  cistern  wall  recently  constructed,while 
he  was  working  in  the  cistern  shoveUng  dirt  or  gravel 
behind  it,  even  though  the  pressure  of  the  gravel  may  have 
in  part  caused  it,  in  the  absence  of  knowledge  by  the  serv- 
ant of  such  danger.  It  was  said  he  might  have  assumed 
the  risk  of  an  embankment  of  earth  faUing  upon  him  in  a 
pit  which  he  was  digging,  for  that  was  the  work  in  which 
he  was  engaged  near  this  dangerous  wall  when  killed  by  it, 
but  that  he  assumed  any  of  the  risks  of  building  the  waU 
is  not  shown.  He  had  nothing  to  do  with  the  plans  or 
mechanism  of  the  wall.^** 

The  doctrine  of  the  gravel  pit  eases  was  not  apphed 
where  a  common  laborer  was  injured  while  engaged  in  tear- 
ing down  a  wall  of  stone  and  mortar  by  the  undermining 
process.  It  could  not  be  said  the  danger  was  open  to 
the  senses  of  the  ordinary  man.  Whether  the  risk  was 
assumed  was  a  question  for  the  jury.**^ 

The  doctrine  of  the  gravel  pit  cases  was  not  applied 
where  a  piece  of  a  bank  of  hard  pan  which  had  become 
loosened  by  blasting,  fell  upon  a  workman  beneath  it. 
The  bank  would  not  fall  by  being  disturbed  hke  sand  or 
gravel  unless  loosened.  Whether  a  workman  under  such 
conditions  knew,  or  in  the  exercise  of  reasonable  care  ought 
to  have  known  and  appreciated  the  risk  which  caused  his 
injury,  was  a  question  for  the  jury.*" 

A  laborer  working  in  a  gravel  pit,  knowing  that  the 
gravel  is  hable  to  fall  as  the  excavation  continues  and  also 
that  blasting  is  being  resorted  to,  to  break  the  frozen 

843.  DiUingliam  v.  Harden,  6  845.    Wolf  v.  Great  Northern  R. 
Tex.  Civ.  App.  474,  26  S.  W.  914.  Co.,  72  Minn.  435,  75  N.  W.  702. 

844.  Muleaims  v.  City  of  Janes-  846.  Hill  v.  Winston,  73  Minn. 
viUe,  67  Wis.  24,  29  N.  W.  565.  80,  75  N.  W.  1030. 
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surface,  assumes  the  risk  of  injury  from  the  falling  of  the 
bank  of  earth.  *^' 

Platforms. 

Where  an  employee  was  injured  by  his  foot  being  caught 
in  a  hole  or  space  left  between  planking  which  was  three 
and  one-half  inches  wide,  in  plain  sight,  and  it  appeared 
that  such  employee  had  worked  for  a  time  in  the  yard  and 
close  to  this  space,  though  he  testified  he  did  not  know 
of  its  existence,  it  was  held  that  he  assumed  the  risk,  and 
that  no  duty  rested  upon  the  employer  to  change  the 
planking.**^ 

Where  a  temporary  platform  was  constructed  by 
workmen  to  assist  in  loading  ties  upon  a  car,  and  its 
manner  of  construction  and  its  condition  as  to  being 
slippery  was  known  to  an  employee  injured,  or  was  so 
plainly  visible  as  he  must  have  known  it,  he  assumed 
the  risk.  8*9 

Quarry,  rock  falling. 

An  employee  in  a  quarry  assumed  the  risk  of  a  rock 
falling,  where  the  servant  injured  had  equal  means  of 
ascertaining  the  condition  as  the  master,  and  there  was 
no  indication  of  such  an  occurrence.  ^^^ 

And  also  the  leaving  of  cars  in  such  a  position  as  to 
impede  his  safe  retreat  when  setting  off  a  blast.  It  ap- 
peared that  at  the  time  of  the  blast  he  knew  the  position  of 
the  cars. 8" 

847.  Larsson  v.  McClure,  95  etc.,  R.  Co.,  159  Mass.  68,  34  N.  E. 
Wis.  533,  70  N.  W.  662.  79. 

848.  The  court  distinguished  849.  Dunn  v.  Oregon  Short 
Hannah  v.  Conn.  Riv.  R.  Co.,  154  Line  R.  Co.,  28  Or.  478,  80  Pac. 
Mass.  529,  28  N.  E.  682  in  that  in  311. 

that  case  there  was  a   temporary  850.     Thompson    v.    California 

hole  in  the  road,  formed  after  the  Const.  Co.,  148  Cal.  35,  82  *Pac. 

plaintiff's  employment  began  and  367. 

he  had  been  there  but  a  short  time,  851.     Wilson    v.    Louisville    & 

while  here  it  existed  at  the  time  of  N.  R.  Co.,  13  Ky.  L.  R.  838,  18  S. 

the  employment.   Gleason  v.  N.  Y.,  W.  638. 
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Rocky  cliff,  blasting. 
An  employee  of  a  person  engaged  in  cutting  down  or 
blasting  away  a  portion  of  the  face  of  a  rocky  cliff,  where 
so  employed  for  several  months,  having  been  directed 
by  the  foreman  to  remove  loose  pieces  of  rock  that  should 
be  found  along  the  bank,  assumed  the  risk  of  injury  from  a 
large  stone  falling,  which,  from  a  previous  blast,  had  been 
thrown  upon  the  bank.  If  there  was  any  neglect  on  the 
part  of  the  foreman,  it  was  that  of  a  fellow-servant.*^^ 

Scaffolds. 

EAddence  was  held  insufficient  to  establish  that  a 
carpenter  assumed  the  risk  of  injury  from  a  defective 
scaffold  upon  which  he  was  at  work,  where  he  knew  it  was 
composed  of  three  boards  or  planks,  but  the  evidence  did 
not  show  that  he  had  any  knowledge  that  the  boards  were 
of  hemlock  and  only  seven-eighths  of  an  inch  in  thickness 
and  laid  upon  brackets  nine  feet  apart. *^' 

A  servant  taking  down  a  scaffold,  injured  by  reason  of 
its  faulty  construction,  was  held  not  to  have  assumed 
the  risk.  85^ 

It  would  seem  that  such  ruUng  is  inconsistent  with  the 
general  rule.  The  master  could  not  reasonably  anticipate 
that  such  an  injury  would  occur,  and  as  the  scaffold  was 
not  constructed  for  use,  it  would  naturally  foUow  that, 
in  wrecking  it,  the  master's  duty  did  not  require  that  it 
should  be  well  constructed. 

Shelf  in  store. 
That  a  sheK  is  constructed  on  a  slight  inchne,  is  so 
open  and  obvious  that  a  saleswoman,  who  for  two  years 
had  worked  in  the  store,  part  of  her  duties  being  to  show 
prospective  purchasers  medicine  chests  stored  on  such 
shelf,  assumed  the  risk  of  injury  from  a  chest  falling 
therefrom.  *^^ 

852.  DiVito  v.  Crage,   165  N.  Co.,  43  Wash.  428,  86  Pac.  646,  117 
Y.  378,  69  N.  E.  141.  Am.  St.  Rep.  1058. 

853.  Jenks  v.   Thompson,    179  855.     Hofnauer  v.  R.  H.  White 
N.  Y.  20,  71  N.  E.  266.  &  Co.,   186  Mass.  47,   70  N.    E. 

854.  Liedka    v.    Moran    Bros.  1038. 
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Steps  on  dock. 

Where  a  stairway  for  the  use  of  employees  on  a  coal 
dock  were  steep  and  without  a  raihng,  and  had  steps  at 
irregular  distances,  which  defects  were  obvious,  it  was 
held  that  an  employee  who  had  used  the  stairway  once  or 
twice  was  chargeable  with  knowledge  of  such  defects  and 
assumed  the  risk  of  injury  therefrom. *^^ 

Stone  falling. 
The  risk  that  a  stone  upon  which  an  employee  had  been 
working,  and  while  leaning  upon  it,  it  having  been  tilted 
to  enable  him  to  do  his  work,  might  fall,  was  open  and 
obvious  and  one  assumed.^" 

Street,  unsafe  condition. 
The  driver  of  a  hose  cart  connected  with  a  fire  depart- 
ment of  a  city,  when  going  to  a  fire,  does  not  assume  the 
risks  of  the  insecurity  of  streets,  resulting  from  the  culpa- 
ble neghgence  of  the  city.  No  duty  devolved  upon  him 
to  ascertain  the  condition  of  the  street  and  his  oppor- 
tunities for  so  doing  were  limited.*^* 

Switch  (see  also  structures  near  track,  this  sub- 
division). 
An  employee  of  a  raihoad  company  is  chargeable  with 
knowledge  of  the  defects  in  a  switch  in  not  having  a  proper 
space  between  the  main  track  and  the  point  of  the  switch 
rail,  and  in  not  having  blocking  in  the  space,  where  he 
has  worked  over  and  about  the  switch  in  question  for 
years  and  the  condition  of  the  switch  has  remained 
unchanged.  It  is  his  duty  to  pay  reasonable  attention 
to  the  track  where  he  is  required  to  walk  in  the  discharge 
of  his  duties,  and  he  cannot  excuse  his  want  of  diligence 
in  reUance  upon  proper  care  of  the  company  to  make  the 
place  safe.^^' 

856.  Sweet  v.   Ohio  Coal  Co.,  858.     Farley  v.  Mayor,  152  N. 
78  Wis.  127,  47  N.  W.  182,  9  L.  R.      Y.  222,  46  N.  E.  606. 

A.  861.  859.     Quhm   v.   Chicago,   R.   I. 

857.  Arehambault  v.   Areham-      &  Pac.  R.  Co.,  107  la.  710. 
bault,  184  Mass.  274,  68  N.  E.  199. 
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An  experienced  brakeman,  familiar  with  the  con- 
struction of  an  interlocking  switch  plant  upon  roads 
where  he  had  worked,  the  construction  being  the  same 
on  the  road  where  injured  and  where  he  had  worked 
for  seven  months,  injured  by  being  tripped  upon  the 
wires  laid  close  to  the  ground,  was  held  not  to  have 
assumed  the  risk  as  matter  of  law,  having  testified  he  did 
not  know  that  the  wires  at  the  particular  place  were  not 
boxed.'*" 

Where  a  yard  master  in  a  freight  yard  was  injured  while 
attempting  to  cross  tracks  in  front  of  a  rapidly  moving 
train,  by  his  foot  getting  caught  under  some  unboxed 
wires,  a  part  of  an  interlocking  system,  not  yet  com- 
pleted, which  he  knew  were  there,  and  it  appeared  he  was 
famihar  with  the  yard  and  the  manner  of  operating  trains 
in  it,  it  was  held  that  the  risk  was  one  he  assumed.*" 

Where  a  conductor  had  been  in  the  employ  of  the 
defendant  for  a  year  prior  to  receiving  his  injury,  alleged 
to  have  been  caused  by  the  failure  to  provide  a  lock  or 
fastening  to  a  switch,  during  which  time  it  had  remained 
in  that  condition,  he  assumed  the  risk.**^ 

An  employee  who  could  not  have  failed  to  observe 
that  a  switch  part  of  a  tram  for  transporting  ore  from 
one  mill  to  another,  which  was  a  simple  device,  was  not 
suppHed  with  a  flange  on  the  inner  side,  which  would  have 
made  the  connection  with  the  main  track  more  secure, 
assumed  the  risk.'*' 

Tracks. 

The  question  of  obvious  risks  in  and  about  railroad 
/tracks  has  been  the  subject  of  many  decisions.'** 

860.  Flutter  r.  New  York  C.  &  Diefenthaler,  32  Colo.  391,  76 
St.    L.     R.   Co.,    27    Ind.     App.      Pac.  981. 

511,  59  N.  E.  337.  864.    Ash  pit  in,  insufficient. 

861.  Home  v.  Old  Colony  R.  The  dangers  incident  to  cleaning 
Co.,  161  Mass.  180,  36  N.  E.  792.  cinders  from  the  fire  box  of  a  loco- 

862.  Birmingham,  R.  &  E.  Co.  motive,  from  an  ash  pit  alleged  to 
V.  Allen,  99  Ala.  359,  13  So.  8,  be  of  insufficient  depth,  are  plain 
20  L.  R.  A.  457.  and  obvious,  and  an  employee  so 

863.  Iowa    Gold    Min    Co.    v.  engaged  assumes  the  risk  of  injury 
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Accidents  have  been  quite  frequent  from  collision  "with 
cars  left  on  adjacent  tracks,  so  near  as  that  employees 
have  come  in  contact  with  them.     The  real  question  ordi- 


from  such  cause.  Clay  v.  C.  B. 
&  W.  R.  Co.,  56  lU.  App.  235. 

BUMPEE     AT    END,     ABSENCE     OP. 

Unusual  and  extraordinary  risks 
which,  are  not  incident  to  the  serv- 
ice, are  only  assumed  by  the  servant 
when  it  is  shown  that  he  has  full 
knowledge  of  their  existence,  or 
ought  reasonably  in  the  exercise  of 
ordinary  prudence  and  intelligence 
to  have  had  such  knowledge. 
Whether  a  trainman  assumed  the 
risk  of  the  absence  of  a  bumper  at 
the  end  of  a  side  track  to  prevent 
cars  from  going  off  the  track,  he 
being  experienced  and  somewhat 
familiar  with  the  track  at  that 
place,  was  for  the  jury.  Pennsyl- 
vania Co.  V.  Jones,  123  Fed.  753. 

Combustible  material  at  side. 
It  was  held  that  a  brakeman  did 
not  assume  the  risk  arising  from 
combustible  material  being  allowed 
to  accumulate  about  a  trestle,  by 
which  the  trestle  became  ignited, 
evidently  upon  the  theory  of  the 
master's  duty  in  respect  to  safe 
place.  Root  v.  Kansas  City  So. 
R.  Co.,  195  Mo.  348,  92  S.  W.  621, 
6  L.  R.  A.  212,  n.  s. 

Crossing  gates,  defect  in.  It 
was  held  that  a  brakeman  did  not, 
as  matter  of  law,  assume  the  risk  of 
injury  from  crossing  gates  out  of 
repair,  where,  on  being  lowered,  the 
end  of  one  projected  toward  the 
track  further  than  the  other,  and 
such  brakeman  was  injured  while 
running  a  long  sidt  of  an  engine 
in  the  performance  of  his  duty  and 
collided  with  the  projecting  gate, 
and  was  injured.     It  related  to  his 


place  of  work.  Feams  v.  New 
York  Cent.  &  H.  R.  R.  Co.,  186 
Mass.  529,  72  N.  E.  68. 

Knowledge      not      presumed 
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said  that  in  order  to  charge  an  engi- 
neer with  assumption  of  risk  of 
injury  resulting  from  defects  in  a 
track  occasioned  by  a  heavy  rain- 
fall, it  must  appear  either  that  he 
was  warned  of  the  danger  or  that 
it  was  open  and  obvious.  Western 
Ry.  Co.  V.  Russell,  144  Ala.  142, 
39  So.  311. 

Spreading  rails,  defective 
ties.  It  was  said  a  railroad  engineer 
does  not  assume  the  risk  from 
spreading  rails  due  to  rotten  ties 
or  failure  to  spike  the  rails.  Hamil- 
ton V.  Michigan  Cent.  R.  Co.,  135 
Mich.  95,  97  N.  W.  392.  There 
was  a  contention  that  the  spreading 
of  the  rails  was  due  to  the  act  of 
trespassers.  It  was  held  the  in- 
spector of  the  trsick  was  not  a  fel- 
low-servant. Nothing  appeared  to 
charge  the  engineer  with  knowledge 
and  hence  the  doctrine  of  assumed 
risk  was  not  really  involved.  A 
peculiar  feature  of  the  case,  how- 
ever, was  that  in  an  action  pre- 
viously decided,  brought  by  a 
passenger  injured  in  the  same 
accident,  it  was  held  that  there  was 
overwhelming  evidence  that  the 
ties  were  sufBciently  good  to  make 
a  first  class  track  and  to  hold  the 
spikes. 

Water  upon  track.  An  em- 
ployee, knowing  that  the  soil  under 
a  track  has  become  loose  and 
muddy  from  water  flowing  from  a 
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narily  involved  in  such  cases  is  whether  such  neglect  relates 
to  the  place  of  work  or  is  an  incident  to  the  operation 
of  the  road.  If  the  former,  the  rule  of  the  master's  duty- 
applies;  if  the  latter,  ordinarily  the  rule  of  fellow-servant. 
This  distinction  does  not  seem  to  have  been  made  by  the 
courts,  it  seemingly  having  been  held,  in  the  numerous 
cases  decided,  that  the  question  was  either  that  of  fellow- 
servant  in  leaving  the  cars  in  such  a  dangerous  position  or 
whether  the  risk  was  assumed  or  the  servant  guilty  of 
contributory  neghgence.  It  would  seem  that  the  doctrine 
stated  by  a  learned  court,  in  substance,  that  an  experi- 
enced trainman  assumes  the  risk  from  a  great  number  of 
tracks  in  a  railroad  yard,  and  that  cars  may  be  left  by 
fellow-servants  on  such  tracks  dangerously  near  to  passing 
trains,  ^^^  is  correct  upon  principle.  It  is  a  matter  which 
relates  to  the  operation  of  the  road.  The  act  itself  is  one 
performed  by  co-employees.  It  is  incident  to  the  service. 
The  same  court  had  previously  held  that  an  experienced 
brakeman,  familiar  with  the  tracks  upon  the  road  where 
employed,  assumes  the  risk  of  injury  from  the  position  of 
such  tracks  with  reference  to  each  other  and  the  danger 
from  coming  in  contact,  while  upon  the  ladder  of  a  moving 
car,  with  a  stationary  car  on  the  other  track,  which  he 
might  have  seen  had  he  looked. *^^ 

But  it  would  seem  that  the  question  was  determined 
upon  the  theory  of  an  obvious  risk. 

In  another  court  the  theory  of  an  obvious  or  known 
risk  was  seemingly  applied.^" 

break  in  a  hydrant,  causing  the  N.  E.  R.  Co.,  167   Mass.  539,  46 

track  to  settle,  and  that  the  dump-  N.  B.  117. 

ing  of  cinders  thereon  has  not  had  867.    Thus,  a  freight  car  was  not 

the  effect  to  remedy  the  defect,  always  on  a  side  track,  but  was 

assumes  the  risk  of  pushing  cars  there  from  8  A.  M.  to  10:30  A.  M., 

thereon.   Louisville  &  N.  R.  Co.  v.  and  from  6  P.  M.  to  7:30  P.  M.  of 

Kemper,  147  Ind.  561,  47  N.  E.  each  day.    A  conductor  who  had 

214.  been  operating  an  open  street  car 

865.  Benee  v.  New  York.  N.  H.  for  six  days  was  struck  and  killed 
&  H.  R.  Co.,  181  Mass.  221,  by  contact  with  such  freight  car. 
83  N.  E.  417.  It  was  held  that  he  was  not  charge- 

866.  Vining   v.   New   York   &  able,  as  matter  of  law,  with  knowl- 
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One  employed  about  a  car  house  by  a  railway  company 
was  held  to  the  presumption  of  knowing  the  danger  from 
cars  passing  each  other  on  a  curve  in  the  track  leading 
from  the  ear  house. ^*^ 

However,  the  risk  of  injury  from  a  defective  road  bed 
or  track  is  not  assumed  by  a  servant,  unless  the  defect  is 


edge  that  the  freight  car  was  in 
dangerous  proximity  to  the  track. 
Smith's  Adm'r  v.  Norfolk  &  P. 
Traction  Co.,  109  Va.  453,  63 
S.  E.  1005.  In  the  particular  case, 
an  employee,  riding  on  the  outside 
of  a  house  car,  and  injured  by  the 
collision  of  the  train  with  cars 
upon  a  spur  track,  was  held  not  to 
have  assumed  the  risk.  The  negh- 
gence,  if  any,  was  chargeable  to  the 
master,  that  of  a  superintendent 
ordering  the  cars  to  be  thus  placed, 
and  it  was  said  such  negligence  is 
not  a  risk  assumed.  The  cars 
came  together  with  more  than 
customary  force.  The  employee  did 
not  know  the  cars  were  on  the 
siding.  Two  of  the  judges  dissent. 
Milbourne  v.  Arnold  Elec.  Power 
Station  Co.,  140  Mich.  316.  In 
this  case  the  cars  were  upon  the 
same  track  with  the  colliding  train. 
The  negligence  was  held  to  have 
been  that  of  the  superintendent 
who  was  declared  a  vice  principal. 
He  was,  however,  performing  an 
act  of  a  servant.  It  related  to  the 
detail  of  the  work  of  operation. 

868.  It  was  said  that  it  was 
immaterial  that  the  risk  had  been 
increased  during  his  employment 
by  the  use  of  larger  cars  so  long  as 
he  continued  to  work  without  pro- 
test or  promise  of  change  of  condi- 
tion. Goldthwait  v.  H.  &  G.  S.  R. 
Co.,  160  Mass.  654,  36  N.  E.  486. 
It   was   said   that  brakemen   and 


other  employees  who  work  in  such 
situations  must  decide  for  them- 
selves whether  they  will  encounter 
the  hazards  incident  thereto,  and, 
if  they  decide  to  do  so,  they  must  be 
content  to  assume  the  risks.  It  is 
for  those  who  enter  such  employ- 
ment to  exercise  all  that  care  and 
caution  which  the  perils  of  the 
business  in  each  case  demand.  The 
perils  in  the  present  case,  arising 
from  the  sharpness  of  the  curves, 
were  seen  and  known.  They  were 
not  like  the  defects  of  unsafe  ma- 
chinery which  the  employer  has 
neglected  to  repair  and  which  his 
employees  have  every  reason  to 
suppose  is  in  proper  condition. 
Everything  was  open  and  visible, 
and  the  deceased  had  only  to  use 
his  senses  and  his  faculties  to  avoid 
the  dangers  to  which  he  was 
exposed.  One  of  these  dangers  was 
that  of  the  draw  bars  slipping  and 
passing  each  other  when  brought 
together.  It  was  his  duty  to  look 
out  for  this  and  avoid  it.  This  must 
have  been  known  to  him.  It  was 
to  be  presumed  that  as  an  experi- 
enced brakeman  he  did  know  it,  for 
it  is  one  of  those  things  which 
happen  in  the  course  of  his  employ- 
ment under  such  conditions  as 
existed  here.  Tuttle  v.  Detroit, 
G.  H.  &  M.  R.  Co.,  122  U.  S.  189; 
Patton  V.  Central  Iowa  R.  Co.,  72 
Iowa   306,  35  N.  W.  149. 
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known  or  is  so  obvious  that  by  the  exercise  of  ordinary 
care  on  his  part  it  nxay  be  observed.  ^^' 

But  the  fact  that  a  brakeman  had  been  running  over 
the  road  for  a  year,  was  held  not  to  be  sufficient  to  charge 
him  with  notice  of  the  defective  condition  of  the  track.  ^™ 

Nor  could  it  be  said  that  where  he  had  done  switching, 
during  seven  months  service,  at  a  particular  crossing 
which  was  one  of  the  forty  where  he  had  performed  such 
service,  that  he  had  knowledge  and  therefore  assumed 
the  risk  of  defects  in  the  planking  at  that  crossing, *^^ 

Where  it  was  alleged  and  claimed  that  the  cause  of  the 
death  of  a  conductor  was  a  defective  track,  and  it 
appeared  that  he  had  been  running  over  it  for  a  con- 
siderable length  of  time,  it  was  said  that  it  could  not 
be  presumed,  ia  the  face  of  the  allegation  that  the  em- 
ployee did  not  know  of  the  defects,  that  he  had  been  so 
long  employed  in  running  over  the  defective  track  as  to 


869.  Smith  v.  Erie  R.  Co.,  67 
N.  J.  L.  636,  52  At.  634,  59  L.  R.  A. 
302.  The  evidence  disclosed  a  very 
pooriy  constructed  track  and  also 
out  of  repair,  and  dangerous  to  em- 
ployees working  on  trains  or  about 
the  track  in  connection  with  the 
operation  of  cars.  It  also  dis- 
closed that  the  injured  employee,  a 
switchman,  of  years  of  experience, 
had  full  knowledge  of  all  the  dan- 
gerous conditions.  It  was  held  he 
assumed  the  risk.  Anderson  v. 
Union  Stock  Yards  Co.,  77  Neb. 
196,  109  N.  W.  171.  See  also  St. 
Louis,  I.  M.  Co.  V.  Mangan,  86 
Ark.  507,  112  S.  W.  168.  It  was 
said:  It  cannot  be  affirmed,  as 
matter  of  law,  that  an  engineer, 
while  running  his  engine  upon  a 
railroad,  has  the  same  opportunity 
as  the  corporation,  or  whatever 
subordinates  may  represent  it, 
whose  duty  it  is  to  keep  the  track  in 
repair,  to  ascertain  and  know  of 


defects,  and  in  case  of  injury  to 
him  in  consequence  of  such  defects 
he  cannot  be  deemed  guilty  of  con- 
tributory negligence  simply  be- 
cause he  knew  the  track  was  some- 
what out  of  repair.  It  seems,  how- 
ever, that  if  the  engineer  knew  that 
the  track  was  so  badly  out  of  repair 
that  it  was  dangerous  to  run  over 
it,  then,  by  continuing  in  the  em- 
ployment after  such  knowledge,  he 
assumed  the  risk,  and  the  corpora- 
tion would  not  be  liable  for  an 
injury.  Mehan,  Admx.  v.  S.  B.  & 
N.  Y.  R.  Co.,  73  N.  Y.  585.  See 
also  E.  E.  Jackson  Lbr.  Co.  v. 
Cunningham,  141  Ala.  206,  37  So. 
445. 

870.  Texas  &  Pacific  R.  Co.  v. 
Magrill,  15  Tex.  Civ.  App.  353, 
40  S.  W.  188. 

871.  Fluhrer  v.  Lake  Shore  & 
M.  S.  R.  Co.,  121  Mich.  212,  80 
N.  W.  23. 
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become  familiar  with  it;  nor  could  it  be  known  that  a 
conductor  whose  train  passes  rapidly  from  station  to 
station,  and  whose  duties  are  in  the  operation  of  trains, 
and  not  in  track  construction  or  repair,  has  a  reasonable 
opportimity  of  seeing  that  ties  are  broken,  or  that  they 
have  decayed,  or  that  ballast  has  not  been  sufficiently 
placed  or  may  be  displaced.  "^ 

It  has  been  said  that  in  order  to  charge  a  conductor 
with  assuming  the  risk  of  danger  from  the  defective  con- 
dition of  the  track  by  his  continuance  in  the  service,  such 
danger  must  have  been  so  obvious  that  a  reasonably  pru- 
dent man  in  his  situation  would  have  avoided  it.*'^ 

In  considering  the  question,  the  duties  of  the  particular 
servant  injured  should  be  considered  as  a  risk  might 
be  held  obvious  to  one  and  not  to  another.  *^^ 


872.  Louisville  E.&  St.  L.C.R. 
Co.  V.  Miller,  140  Ind.  685,  40  N. 
E.  116. 

873.  Chicago  &  G.  W.  R.  Co.  v. 
Price,  97  Fed.  423.  This  is  more 
properly  the  doctrine  of  contribu- 
tory negligence  rather  than  as- 
sumed risk. 

874.  Where  a  fireman  was  in- 
jured by  the  overturning  of  an 
engine  caused  by  the  defective 
condition  of  the  track,  and  he  had 
been  passing  over  the  track  for  a 
considerable  length  of  time  twice 
a  day,  and  he  had  observed  the 
track  was  rough  and  rails  short, 
and  his  apprehensions  were  thus 
aroused,  yet  he  made  no  particular 
inspection  of  the  track  and  was  not 
aware  of  the  particular  defect  caus- 
ing the  accident,  viz.,  a  defective 
joint,  it  was  held  that,  as  he  had  no 
opportunity  for  special  examination 
and  the  company  had,  and  the 
duty  to  maintain  the  track  in  a 
reasonably  safe  condition  was  that 
of  the  company,  he  properly  con- 
fided   in    the    defendant    that    it 


would  discharge  its  duty,  and 
therefore  his  continuance  in  the 
service  was  not  a  consent  to  assume 
the  risk  of  a  defective  track.  Dale 
V.  St.  L.,  K.  C.  &  N.  R.  Co.,  63 
Mo.  455.  Where,  however,  a  sec- 
tion man,  whose  duty  was  in  con- 
nection with  keeping  the  track  in 
repair,  was  injured  while  riding  up- 
on a  load  of  ties  being  conveyed 
upon  such  track,  by  reason  of  de- 
fects in  such  track,  it  was  held 
that  he  was  chargeable  with  knowl- 
edge and  therefore  assumed  the 
risk.  Mitchell  v.  FuUington,  83 
Ga.  301,  9  S.  E.  1083.  It  was  held 
that  an  employee  of  a  railroad  com- 
pany whose  duties  were  to  paint 
bridges  and  structures,  using  for 
such  purpose  a  steam  hand  car  to 
convey  him  from  place  to  place, 
who  was  injured,  alleging  as  the 
cause  the  worn  condition  of  the 
wheels  of  the  car  and  the  uneven- 
ness  of  the  rails  forming  the  track, 
assumed  the  risk  of  injury  from 
such  causes ;  that  the  defects  were 
of  such  an  obvious  character  that 
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The  general  rule  has  been  applied  to  side  tracks,*'* 
and  to  ditches,  drains  or  trenches  between  ties.*'® 


he  must  be  presumed  to  have 
known  of  them.  McQueen  v.  C.  B. 
&  U.  P.  R.  Co.,  30  Kan.  689, 1  Pac. 
139. 

875.  Where  an  employee  had 
passed  over  a  side  track  on  several 
occasions  while  new,  rough  and 
uneven,  he  was  held  to  have  had  an 
opportunity  to  know  its  condition 
and  was  chargeable  with  its  risks. 
O'Neal  V.  Chicago,  etc.,  R.  Co.,  132 
Ind.  110,  31  N.  E.  669.  See  Louis- 
viUe,  N.  A.  &  C.  R.  Co.  v.  Corps, 
124  Ind.  427,  24  N.  E.  1046; 
Louisville,  N.  A.  &  C.  R.  Co.  v. 
Buck,  116  Ind.  566,  19  N.  E.  453, 
9  Am.  St.  Rep.  883,  2  L.  R.  A.  520. 
Where,  however,  an  employee  was 
thrown  from  a  box  car  and  injured 
as  was  alleged,  by  a  defective 
switch  track,  and  he  had  no  knowl- 
edge of  this  particular  defect,  and 
was  not  chargeable  with  knowledge 
of  defects  at  other  places,  he  was 
not  thereby  charged  with  knowl- 
edge of  the  particular  defect  and 
did  not  assume  the  risk.  Mun- 
ford  V.  Chicago,  R.  I.  &  P.  R.  Co., 
128  la.  685,  104  N.  W.  1135. 

Side  track;  kails  not  SBOtrKELT 
SPIKED.  Where  an  employee  of  a 
railroad  company  was  injured  while 
riding  on  a  construction  train, 
caused,  as  was  alleged,  by  the 
defective  condition  of  a  side  track, 
it  was  said:  If  the  plaintiff  knew 
the  manner  in  which  the  side  track 
was  constructed,  he  assumed  the 
risk  necessarily  incident  to  such 
construction.  In  riding  on  this 
train  he  consented  to  and  accepted 
the  incidents  usual  to  such  a  train. 
He  cannot  recover  for  injuries 
resulting  from  the  condition  of  the 


side  track,  if  the  same  was  con- 
structed in  the  usual  way,  though 
the  grade  was  imperfect  or  uneven 
and  the  track  unballasted.  But  if, 
through  failure  to  spike  the  rails 
or  neglect  to  keep  it  in  suitable 
repair  for  the  temporary  purposes 
for  which  it  was  constructed  and 
used,  an  injury  occurred  to  one 
lawfully  upon  the  train,  without 
fault  on  his  part,  he  would  be 
entitled  to  recover.  The  defect 
complained  of  by  the  plaintiff 
arose  chiefly  from  the  fact  that  the 
rails  were  not  properly  spiked  to 
the  ties.  Rosenbaum  v.  St.  Paul  & 
Duluth  R.  Co.,  38  Minn.  173,  36 
N.  W.  447. 

876.  The  general  rule  was  stated 
that  a  servant  who  remains  in  the 
service  knowing  of  a  defect  in  the 
machinery  used  by  him,  without 
giving  notice  thereof,  assumed  the 
risk  of  injury  therefrom;  and  a 
servant  will  be  presumed  to  know 
of  defects  which  are  obvious  and 
open  to  observation,  and  applied 
where  a  brakeman  was  injured, 
while  attempting  to  mount  a  oar 
after  coupling  it,  by  reason  of  the 
existence  of  a  ditch  near  the  track. 
Davidson  v.  Southern  Pac.  R.  Co., 
44  Fed.  476.  And  also  that  an 
employee  working  in  a  railroad  yard 
where  there  are  a  large  number  of 
open  drains,  for  several  months, 
assumed  the  risk  of  injiiry  there- 
from. Lindsay  v.  New  York,  N.  H. 
&  H.  R.  Co.,  112  Fed.  384:  The  rule 
was  also  stated  that  a  person  who 
has  accepted  service  with  full 
knowledge  of  the  character  and 
position  of  structures  from  which 
he  may  be  liable  to  injury,  in  case 
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Fencing  tracks. 

The  duty  on  the  part  of  a  raihoad  company  with 
respect  to  fencing  its  tracks,  has  been  considered.  The 
question  now  presented  is  that  of  assumption  of  risk  by 
employees  where  that  duty  has  not  been  performed. 
The  duty  to  fence  is  imposed  by  statute,  and  hence  refer- 
ence to  the  particular  statute  may  be  necessary  in  the 
consideration  of  any  case  brought  under  it. 

Unless  there  is  a  positive  exclusion  of  the  defense  of 
contributory  negligence  or  assumed  risk  by  the  very 
terms  of  the  statute,  no  reason  can  be  suggested  why  the 


of  injury  resulting  therefrom,  can- 
not maintain  an  action  against  Ms 
employer  for  indemnity.  He  as- 
sumed apparent  risks,  and  cannot 
call  upon  Ms  employer  to  make  al- 
terations to  secure  greater  safety. 
TMs  rule  was  applied  to  an  em- 
ployee, employed  as  a  switchman 
and  car  coupler  in.  a  freight  yard 
which  was  drained  by  a  system  of 
small  open  ditches  running  across 
the  tracks  between  the  ties,  and 
wMch  were  existing  at  the  time  the 
plaintiff  entered  the  employment, 
aU  of  wMch  was  known  to  him, 
who  was  injured  while  coupling 
cars  by  reason  of  stepping  into  one 
such  sluices.  It  was  held  that  the 
risk  was  one  assumed.  The  court 
distinguishes  Plank  v.  Railway  Co., 
60  N.  Y.  607;  DeForest,  Admx.  v. 
Jewett,  88  N.  Y.  264.  In  that  case 
the  employee  was  injured  by 
stepping  into  a  trench  only  par- 
tially covered  by  a  plank,  in  the 
Mght  time,  while  coupling  cars. 
His  work  at  the  place  had  been  oc- 
casional only,  not  frequent,  and  it 
was  not  shown  that  he  had  actual 
knowledge  of  the  existence  of  the 
trench.  Plank,  Admx.  v.  N.  Y.  C. 
&  H.  R.  R.  Co.,  60  N.  Y.  607. 


Where  an  employee  fell  into  an 
open  ditch  between  ties  in  the 
track  of  a  railroad  located  in  a  yard, 
while  walking  along  and  between 
cars  attempting  to  uncouple  them, 
there  being  evidence  that  he  had 
worked  for  some  time  in  the  yard 
and  also  that  the  particular  ditch 
was  substantially  different  from 
openings  at  other  switches  and  the 
danger  to  be  apprehended  was 
greater  in  degree  as  well  as  different 
in  character,  such  employee  did 
not,  as  matter  of  law,  assume  the 
risk.  Hennessey  v.  CMoago  &  N. 
W.  R.  Co.,  99  Wis.  109,  74  N.  W. 
554.  But  where  a  brakeman  wMle 
runmng  backward  on  a  side  track, 
adjusted  the  coupling  on  a  car  and 
stepped  into  an  open  drain  under  a 
switch  and  was  run  over  and 
killed,  and  it  appeared  the  draiu 
had  been  there  for  years  and  the 
brakeman  had  been  in  the  employ  of 
the  company  for  more  than  a  year 
as  a  member  of  a  switcMng  crew 
wMch  daily  stopped  at  the  siding 
for  dinner  and  put  in  or  took  out 
cars  there  four  or  five  times  a  day, 
it  was  held  that  he  assumed  the  risk. 
Miller  v.  Detroit,  Grand  Haven  & 
Mil.  R.  Co.,  133  Mich.  564. 
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general  doctrine  of  assumed  risk  should  not  be  held 
to  apply  where  injimes  are  sustained  by  an  employee  from 
cattle  straying  upon  the  track,  from  the  failure  of  a 
railroad  company  to  fence  its  tracks  or  from  a  defect  in  a 
fence,  where  fences  have  been  constructed,  and  quite  gen- 
erally it  has  been  held  that  such  doctrine  prevails.  Thus 
the  ride  that  a  servant  voluntarily  entering  upon  an 
employment,  the  dangers  and  hazards  of  which  are  known 
to  him,  must  be  held  to  have  assumed  the  consequences 
of  such  risks,  was  applied  where  the  employee  on  a  train 
was  killed  in  a  colUsion  with  cattle  on  the  track,  straying 
there  through  the  company's  neglect  to  provide  fences 
along  the  hne  of  its  road."^ 

In  a  subsequent  case  in  the  same  court,  where  the 
circumstances  were  somewhat  similar,  except  that  the 
negligence  claimed  was  the  insufficiency  of  the  fence,  and 
not  its  absence  as  in  the  former,  it  was  held  that  the  effect 
of  knowledge  by  an  employee  was  a  question  for  the 
jury.*'^ 

It  has  quite  generally  been  held  that  at  common  law 
no  duty  was  imposed  upon  a  raihoad  company  to  fence 
its  tracks.  In  the  absence  of  a  statute  requiring  fencing 
of  tracks,  it  was  held  that  employees  who  are  employed 
to  operate  the  road  are  supposed  to  contract  to  operate 
it  in  its  unfenced  condition  so  far  as  it  is  unfenced."' 

Having  erected  fences,  however  the  company  owes  its 
employees  the  duty  of  keeping  the  fences  in  repair.  A 
trainman,  who  was  chargeable  with  knowledge  that  the 
company  had  failed  in  its  duty  in  this  respect,  assumed 
the  risk.^*" 

It  was  held  by  the  Ilhnois  court  that  there  is  no  pre- 
sumption that  an  engineer  knew  that  a  certain  part  of  the 
track  was  not  fenced,  though  he  had  passed  over  the 

877.  Sweeney  v.  Cent.  Pac.  R.  879.  Patton  v.  Central  la.  R. 
Co.,  57  Cal.  16.  Co.,  73  la.  306,  35  N.  W.  149. 

878.  Magee  v.  N.  P.  C.  R.  Co.,  880.  QuiU  v.  Houston  &  T.  C. 
78  Cal.  430,  21  Pac.  114,  12  Am.  R.  Co.,  93  Tex.  616,  55  S.  W.  1126, 
St.  Rep.  69.  57  S.  W.  948;  same  case,  92  Tex. 

335,  48  S.  W,  168. 
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track  almost  every  other  day  for  three  years.  He  was 
injured  in  the  night  time  by  collision  with  cattle  coming 
on  the  track  where  the  road  was  not  fenced.^^^ 

Hole  in  track. 
The  question  of  assumption  of  risk  in  respect  to  holes 
in  the  road  bed,  and  also  manner  of  ballasting,  has  been 
considered  under  the  head  of  ordinary  risks.  The  ques- 
tion now  considered  relates  to  the  question  of  obvious 
risks,  having  reference  to  cases  in  which  the  alleged 
defect  is  a  result  of  want  of  due  care  on  the  part  of  the 
master  in  respect  to  a  safe  place  of  work.  The  particular 
question  generally  is  whether  the  alleged  defect  was  so 
plain  and  visible  that  the  injured  employee,  in  view  of  his 
opportunities  for  discovery,  would  be  presumed  to  have 
knowledge  thereof.  Each  case  is  therefore  dependent 
upon  its  own  particular  facts.*^^ 


881.  Terre  Haute  &  Ind.  R.  Co. 
V.  WilUams,  172  111.  379,  50  N.  E. 
116,  64  Am.  St.  Rep.  44. 

882.  Where  a  brakeman  while 
engaged  in  eoupUng  cars  at  night, 
stepped  into  a  hole  under  a  tie  and 
was  injured,  the  defect  not  being 
patent,  but  required  inspection  to 
discover,  and  it  appeared  he  had 
never  worked  on  that  portion  of  the 
track  before,  but  his  attention  had 
been  called  before  to  the  generally 
unsafe  and  dangerous  condition  of 
the  track,  and  that  the  attention 
of  the  track  repairers  had  been 
called  more  than  once  to  the  dan- 
gerous condition  of  this  part  of  the 
track,  but  no  steps  had  been  taken 
to  repair  it,  it  was  held  that  it  could 
not  be  said,  as  matter  of  law,  that 
he  had  assumed  the  risk.  It  was 
said:  In  case  of  a  patent  defect, 
or  such  as  the  servant,  if  reasonably 
observant,  would  have  discovered 
by  his  ordinary  use  of  the  machin- 
ery or  appliance,  his  opportunity  to 


know  would  be  held  as  knowledge, 
whether  in  fact  he  knew  of  the 
defect  or  not.  It  is  not  incumbent 
upon  the  servant  to  search  for 
latent  defects,  but  he  has  without 
any  investigation  the  right  to  as- 
sume that  appliances  are  safe  and 
sufficient  for  the  purpose  they  are 
used.  It  was  first  said  that 
it  could  not  be  held  as  mat- 
ter of  law,  that  a  brake- 
man  injured  by  stepping  into  a 
hole  in  a  side  track  while  uncoup- 
ling cars,  assumed  the  risk,  in  the 
absence  of  proof  of  how  long  he  had 
been  in  the  defendant's  employ, 
or  that  he  had  seen  the  track  be- 
fore the  injury.  Ragon  v.  Toledo 
A.  A.  &  N.  M.  R.  Co.,  91  Mich. 
379,  51  N.  W.  1004.  Upon  a  second 
appeal  it  was  said  the  plaintiff 
had  no  right  to  rely  upon  the  track 
being  smooth.  He  must  look  be- 
fore he  acts,  though  he  never  saw 
the  road  before.  Ragon  v.  Toledo, 
A.  A.  &  N.  M.  R.  Co.,  97  Mich. 
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Where  a  brakeman  had  been  in  the  employ  of  a  raihoad 
company  for  three  weeks,  he  was  held  not  chargeable,  as 
matter  of  law,  with  knowledge  that  the  space  between 
the  ties  in  a  switching  yard  were  not  filled.  Though 
it  may  be  said  such  condition  was  obvious,  it  should  be 
considered  that  the  work  of  coupling  cars  has  ordinarily 
to  be  done  instantly,  and  a  brakeman  has  no  opportunity 
to  investigate  the  track  and  determine  whether  it  is 
defective  or  safe.  His  whole  attention  is  directed  to  the 
cars  that  are  coming  together.*^' 

It  was  said  that  a  brakeman,  on  his  first  trip  over  the 
road,  does  not  assume  the  risk  of  injury  while  couphng 
cars  at  night,  from  an  open  space  under  a  rail,  though 
such  is  the  system  adopted  by  such  road  and  some 
others.  ^^* 

It  was  held  that  a  brakeman  injured  while  attempting 
to  uncouple  cars  by  stepping  in  a  hole  in  the  track,  which, 
as  he  testified,  he  did  not  know  existed,  did  not  assume 
the  risk.*^^ 

Where  an  employee  engaged  in  unloading  logs  from 
cars,  unhooking  the  chain  which  bound  the  logs,  thus  per- 
mitting them  to  roU  from  the  cars,  stepped  into  a  hole 

265,  56  N.  W.  612,  37  Am.  St.  about  a  turntable  for  some  time, 
Rep.  336.  It  is  stated  that  while  a  was  chargeable  ■with  knowledge  of 
servant  may  assume  that  the  mas-  open  spaces  between  the  ties,  and 
ter  has  provided  a  safe  place  in  per-  assumed  the  risk.  His  foot,  slip- 
forming  his  duties,  when  the  defect  ping,  was  caught  between  the  ties 
is  so  concealed  that  its  discovery  holding  him,  so  he  was  run  over  by 
would  require  special  inspecting,  an  engine  backing  on  to  a  turn- 
yet  where  it  is  apparent  to  casual  table.  Galloway  v.  Chicago,  R.  I. 
inspection  the  servant  is  presumed  &  P.  R.  Co.,  234  lU.  474,  84  N.  E. 
to     have     knowledge.      This    rule  1067. 

applied  to  a  track  not  ballasted.  883.     lUinois   Cent.    R.    Co.   v. 

Flockhart   v.   Hocking   Coal   Co.,  Sanders,   166  in.   270,   46  N.    E. 

125  la.  576,  102  N.  W.  494.  And  to  799. 

a  switchman  working  in  a  railroad  884.     Lake  Erie  &  W.  R.  Co.  v. 

yard  where  injured  from   excava-  Morrissey,  177  111.  376,  52  N.  E. 

tions    under    a    spring    rail    frog.  299. 

Riley  v.  Louisville  &  N.  R.  Co.,  885.     Illinois   Cent.   R.    Co.   v. 

133  Fed.  904.  An  employee  who  Heath,  228  lU.  312,  81  N.  E.  1027. 
had  worked  upon  a  track  and  in  and 
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two  or  three  feet  deep,  while  backing  away  from  the 
falling  logs,  the  hole  being  in  plain  sight,  it  was  held 
he  assumed  the  risk.^^^ 

Obstructions  on  or  near  track. 

In  this  connection  are  considered  merely  temporary 
obstructions  upon  or  near  tracks.  Those  of  a  permanent 
character  are  placed  under  "Structures  near  track." 
Many  such  obstructions  are  caused  in  and  by  the  oper- 
ation of  the  road,  and  are  such  as  are  incident  to  such 
operation.  It  has  been  well  said:  "If  an  employer's 
unsafe  and  careless  custom  of  doing  business  is  open  to 
observation  so  that  it  can  readily  be  observed  by  the 
senses,  and  the  employee  has  ample  and  reasonable  means 
of  using  his  senses  for  the  purpose  of  observing  the  cus- 
tom, it  is  his  own  fault  and  negligence  if  he  does  not 
observe  it,  and  he  stands  upon  the  same  footing  as  if  he 
had  actual  knowledge  of  the  custom  referred  to  him. 
As  to  him  the  risk  of  such  custom  is  his  own  and  not  that 
of  the  employer."'" 

This  rule  has  been  involved  in  regard  to  piles  of  ashes  ;'*' 

886.  McMillan  v.  Spider  Lake,  Hughes  v.  Winona,  etc.,  supra. 
S.  W.  &  L.  Co.,  115  Wis.  332,  91  Exactly  the  reverse  was  held  by 
N.  W.  979,  95  Am.  St.  Rep.  947,  another  court,  and  it  was  held  that 
60  L.  R.  A.  589.  The  facts  were  though  a  brakeman  knew,  after  he 
that  the  injured  employee  was  a  entered  upon  his  employment,  that 
teamster  in  the  employ  of  the  it  was  customary  to  dump  ashes 
defendant  (not  engaged  in  operating  on  a  track  in  a  yard,  where  trains 
the  road)  and  was  engaged  at  the  are  made  up,  he  did  not  assume  the 
time  in  unloading  logs  that  had  risk  occasioned  thereby.  The  brake- 
been  hauled  to  the  mill  from  cars,  man   was   injured   while   coupling 

887.  Hughes  v.  Winona  &  St.  cars  at  night  by  stepping  on  a 
Peter  R.  Co.,  27  Minn.  137,  6  N.  W.  clinker.  Louisville  &  N.  R.  Co.  v. 
553.  Vestal,  20  Ky.  1288,  49  S.  W.  204. 

888.  Where  a  night  brakeman  Where  an  employee  was  injured 
in  a  railroad  yard,  while  coupUng  while  eoupHng  cars  by  falling  over 
cars,  slipped  and  fell  upon  a  pile  of  piles  of  cinders  left  in  the  center 
wet  ashes,  which  according  to  the  of  the  track,  which  were  from  four 
usual  custom  had  been  taken  out  to  eight  inches  in  height,  and  it 
of  the  fire  box  of  an  engine  and  appeared  he  had  no  knowledge  of 
dropped  upon  the  track,  a  verdict  their  existence;  that  they  were  par- 
for      defendant      v,as      sustained.  tially  covered  with  ice  and  snow, 
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block  of  wood  at  side  of  track  ;*^'  brush  overhanging  a  spur 
track;*'"  cobble  stones  falling  from  gravel  train;*"  arm.  of 


and  that,  though  it  was  in  the  day 
time,  it  was  somewhat  dark  and 
sleet  was  falling,  it  was  held  that  it 
could  not  be  said  as  matter  of  law 
that  he  assumed  the  risk  of  injury 
from  such  cause.  Kennedy  v.  L.  S. 
&  T.  R.  Co.,  93  Wis.  32,  66  N.  W. 
1137.  It  was  held  that  a  brakeman, 
who  was  injured  by  tripping  upon  a 
cinder  pile  in  defendant's  yard, 
thus  being  unable  to  avoid  a  train 
from  moving  upon  him,  where  it 
was  alleged  that  the  defendant  was 
negligent  in  permitting  such  ob- 
struction and  in  not  providing 
proper  lights  in  said  yard,  and  it 
appeared  that  he  knew  of  the 
existence  of  such  pile  of  cinders,  and 
also  that  the  yard  was  dimly 
lighted,  the  only  light  being  such  as 
was  afforded  by  the  head  light  upon 
engines  and  lanterns  of  trainmen, 
did  not,  as  matter  of  law,  assume 
the  risk.  We  are  left  in  the  dark  as 
to  the  ground  of  this  decision.  St. 
Louis  &  S.  F.  R.  Co.  v.  Doyle 
(Tex.  App.),  25  S.  W.  461. 

889.  Where  a  brakeman,  in 
running  along  the  track  in  the  per- 
formance of  his  duties  in  coupling 
cars  stumbled  upon  a  block  of 
wood  lying  at  the  side  of  the  track 
and  was  thrown  underneath  the 
cars  and  injured,  and  it  appeared 
that  he  had  a  general  knowledge  of 
the  neglect  of  the  company  to  keep 
its  track  clear  about  its  wood  yards, 
it  was  said  that  such  knowledge 
did  not  conclusively  show  that  he 
assumed  aU  the  risks  arising  there- 
from, especially  if  he  did  not  know 
of  the  obstructions  on  the  track 
at  the  place  where  he  was  injured. 


and  it  is  a  question  for  the  jury, 
in  such  a  case,  whether  he  was 
guilty  of  negligence  in  remaining 
in  the  employ  of  the  company. 
Hulehan  v.  Green  Bay  W.  &  St. 
P.  R.  Co.,  68  Wis.  520,  32  N.  W. 
592. 

890.  It  was  said  that  it  could 
not  be  held  as  matter  of  law,  that 
an  employee  assumed  the  risk  from 
brush  overhanging  a  spur  track. 
The  cases  in  the  supreme  court 
which  held  that  a  servant  was 
chargeable  with  knowledge  and  an 
assumption  of  the  risk  of  cars  with 
double  deadwoods,  of  tracks  having 
unblocked  frogs,  and  of  the  sharp- 
ness of  curves  in  a  track,  involved 
conditions  of  construction,  while 
brush  beside  the  track  is  not  a  fixed 
condition,  but  a  changeable  one. 
Oregon  Short  Line  &  U.  R.  Co.  v. 
Tracy,  66  Fed.  931. 

891.  Where  a  brakeman  was 
injured  in  a  railroad  yard,  as  was 
alleged,  by  cobble  stones  being  left 
on  the  tracks,  and  he  was  aware  that 
gravel  trains  from  which  they  fell 
were  in  the  yard,  and  it  appeared 
that  the  custom  on  the  part  of  the 
company  was  to  clear  the  yard  from 
stones  that  fell  from  gravel  trains 
from  time  to  time,  and  that  the 
employee  went  to  work  at  mid- 
night, it  was  held  that  it  could  not 
be  said  as  matter  of  law  that  he 
assumed  the  risk  of  injury  from 
such  cause.  Fish  v.  Illinois  Cent. 
R.  Co.,  96  Iowa,  702,  65  N.  W. 
995.  See  however,  Kansas  City  S. 
R.  Co.  V.  Billingslea,  116  Fed.  335. 
It  has  also  been  held  that  a  switch- 
man in  a  railroad  yard  does  not  as- 
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derrick  s'winging  across  track;*"*  dirt  at  side  of  track  for 
ballasting;*^ 2  logs  or  timber  at  side  of  track ;*^^  lumber  pUes 


sume  the  risk  in  being  tripped  by 
piles  of  loose  gravel  allowed  to 
remain,  in,  between,  and  outside  the 
raUs  of  the  yard  for  several  days 
after  falling  there  from  moving 
cars.  Gillespie  v.  Grand  Trunk  R. 
Co.  of  Canada,  150  Mich.  303,  113 
N.  W.  1116. 

891a.  Where  a  brakeman  was 
injured  by  contact  with  a  hook 
attached  to  the  arm  of  a  derrick 
erected  close  to  the  track,  which 
arm,  not  being  properly  secured, 
swung  across  the  track,  it  was  held 
that  defendant's  negligence  ap- 
peared ;  that  its  duty  was  to  place 
the  derrick  under  control  of  a  com- 
petent person  and  to  see  that  it  was 
properly  used,  and  when  not  in  use 
properly  secured.  That  the  risk 
was  not  assumed.  Gates  v.  C.  M. 
&  St.  P.  R.  Co.,  2  S.  Dak.  422,  50 
N.  W.  908;  same  case,  57  N.  W. 
200. 

892.  It  was  held  that  a  switch- 
man on  the  foot  board  of  an  engine 
assumed  the  risk  of  injury  from  piles 
of  dirt  at  the  side  of  the  track  in  a 
switch  yard,  which  had  been 
hauled  and  left  in  such  position  to 
ballast  the  track.  The  conditions 
were  perfectly  obvious  to  him. 
Morrison  v.  WUliams,  50  Wash.  80, 
96  Pac.  691.  Another  court  held 
that,  as  matter  of  law,  a  brakeman 
did  not  assume  the  risk  of  injury 
from  stumbling  upon  a  pile  of 
rubbish  left  on  the  tracks  when 
coupling  cars,  he  having  testified 
he  supposed  they  had  been  re- 
moved  and    that   in    the    act   of 


coupling  he  did  not  and  could  not 
see  whether  the  same  had  or  had 
not  been  removed.  Pittsburg,  C.  C. 
&  St.  L.  R.  Co.  V.  Elwood,  25  Ind. 
671,68N.  E.866. 

893.  Where  a  section  man  was 
injured  by  an  engine  in  the  defend- 
ant's yard  moving  upon  him,  and  it 
appeared  that  in  the  attempt  to  get 
out  of  its  way  he  stumbled  upon 
some  logs  lying  by  the  side  of  the 
track,  the  alleged  negligence  being 
that  of  having  the  track  so  ob- 
structed, it  was  held  that  though 
such  was  negligence  on  the  part  of 
the  defendant,  yet  the  plaintiff  must 
have  known  of  it,  and  the  danger 
incident  to  it  was  as  obvious  to  one 
man  of  common  sense  as  to  another; 
therefore  it  was  a  risk  assumed. 
Bengston  v.  C.  &  St.  P.  M.  &  O.  R. 
Co.,  47  Minn.  486,  50  N.  W.  531. 
On  the  other  hand,  it  was  held  by 
another  court  that  a  brakeman, 
while  running  to  close  a  switch  on 
a  foggy  morning,  injured  by  falling 
over  a  timber  lying  close  to  the 
track  and  which  was  not  there  when 
he  was  last  over  the  road,  did  not 
assume  the  risk,  because  it  is  as 
much  the  duty  of  the  company  to 
keep  its  track  free  from  obstruc- 
tions as  it  is  to  furnish  safe  appli- 
ances, and  this  duty  cannot  be 
delegated  to  servants  so  as  to 
relieve  the  company  from  liability. 
Southern  Pac.  R.  Co.  v.  Markey, 
19  S.  W.  (Tex.)  392.  See  also 
Railway  Co.  v.  Kernan,  78  Tex. 
294,  14  S.  W.  668. 
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near   the   traek;^'^   oil   box    near  the    traek;*^^  rock  or 
stone  piles   at   side  of   track ;^'*   spiral   spring   at    side 


894.  Where  the  head  brakeman 
of  a  train  was  injured  by  contact 
with  lumber  piles  near  the  track,  as 
he  was  ascending  the  ladder  of  a 
car,  having  knowledge  that  such 
piles  were  there,  it  was  said  that, 
when  a  person  enters  upon  a  dan- 
gerous employment,  he  not  only 
assumes  the  risk  ordinarily  inci- 
dent thereto,  but  also  the  risks  he 
may  incur  from  manifest  perils. 
To  the  argument  that  he  may  not 
have  known  the  precise  distance 
of  the  lumber  from  the  track,  it 
was  said:  He  had  seen  it  with  an 
experienced  eye  and  took  his 
chance;  he  misjudged.  There  was 
no  hidden  defect  or  sudden  call  to 
act  in  an  emergency  outside  of  his 
duty.  Gaffney  v.  N.  Y.  &  N.  E.  R. 
Co.,  15  R.  I.  456,  7  At.  284.  An- 
other court  held  that  a  switchman 
did  not  assume  the  risk  of  injury 
from  contact  with  a  pile  of  lumber 
dangerously  near  a  side  track,  con- 
trary to  custom,  in  the  absence  of 
evidence  to  show  that  he  should 
have  known  of  the  proximity  of  the 
lumber  to  the  track.  A  distinction 
is  made  between  permanent  struc- 
tures and  those  only  temporary. 
Bradburn  v.  Wabash  RaUroad  Co., 
134  Mich.  575,  96  N.  W.  929. 

895.  Where  an  ordinary  oil  box 
belonging  to  a  car  axle  was  near  a 
track,  and  a  switchman's  foot  came 
in  contact  with  it,  it  was  said  that 
an  obstruction  placed  so  near  the 
track  that  a  switchman  on  the  foot 
board  of  an  engine  is  liable  to  come 
in  collision  with  it  by  throwing  out 
his  foot  in  a  natural  way,  is  not  a 
risk  incident  to  the  employment. 


Louisville  &  N.  R.  Co.  v.  Bouldin, 
121  Ala.  197,  25  So.  903. 

896.  Where  an  engineer  was 
injured  by  the  falling  of  a  large 
rock,  along  a  mountain  side,  after 
a  heavy  storm,  and  one  question 
was  as  to  the  assumption  of  the  risk 
from  such  cause,  it  appearing  that 
he  had  been  for  a  long  time  in  the 
defendant's  employ,  and  had  passed 
over  this  portion  of  the  track 
every  day  or  two  during  that  time, 
it  was  left  to  the  jury  to  determine 
whether  he  had  opportunity  to 
know,  or  by  the  exercise  of  reason- 
able care  could  have  known,  of  the 
condition  of  the  track  and  the 
danger.  Little  Rock  &  Ft.  S.  R. 
Co.  V.  Voss,  18  S.  W.  (Ark.)  172. 
Where  a  brakeman  was  injured  by 
contact  with  a  rock  projecting 
from  the  side  of  a  cut,  while  he  was 
ascending  a  ladder  upon  a  ear,  it 
was  said:  Where  it  is  customary 
for  brakemen  iu  the  performance  of 
their  duties  to  ascend  and  descend 
from  the  top  of  the  ears  by  side 
ladders,  while  the  train  is  in  motion, 
the  company  is  bound  to  maintain 
its  roadway  free  from  projections 
which  endanger  them  while  so 
doing.  It  was  further  said :  Train- 
men, having  no  functions  to  per- 
form in  respect  to  the  construction 
and  maintenance  of  the  roadway, 
have  a  right  to  assume  its  adapta- 
tion and  sufficiency  in  all  respects 
to  a  safe  discharge  of  their  duties 
in  another  and  distinct  branch  of 
the  general  service,  and  are  not 
held  to  a  knowledge,  which  has 
never  in  point  of  fact  been  im- 
parted   to    them,    of    defects    and 
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dangerous  conditions  in  culverts, 
bridges,  tracks,  embankments, 
roadbeds,  cuts  and  tunnels  of  the 
railway  company,  or  of  the  danger- 
ous nature  of  adjacent  structures 
erected  or  permitted  by  the  com- 
pany. Georgia  Pae.  R.  Co.  v. 
Davis,  92  Ala.  300,  9  So.  252,  25 
Am.  St.  Rep.  47.  The  risk  of  injury 
from  paving  stones  piled  close  to 
the  track  was  not  one  assumed,  as 
matter  of  law,  by  a  conductor  of  a 
street  car  injured  by  the  sudden 
starting  of  the  car  as  he  was  at- 
tempting to  board  it,  in  being 
thrown  against  them,  his  testimony 
being  that  his  attention  was  first 
called  to  them  at  that  time.  North 
Chicago  Street  R.  Co.  v.  Dudgeon, 
184  lU.  477,  56  N.  E.  796.  It  was 
held,  however,  that  a  person  em- 
ployed as  a  brakeman  on  a  section 
of  four  miles  of  road,  and  noti- 
fied that  there  were  stone  pUes 
beside  the  road  and  so  near  to  it 
that  a  person  on  the  side  of  a  car 
passing  them  would  be  struck,  is  to 
be  deemed  to  have  assumed  the  risk 
from  that  cause,  although  the  pre- 
cise location  of  the  danger  was  not 
stated  to  him.  The  rule  reaffirmed 
that  in  general  the  servant  assumes 
not  only  the  risks  ordinarily  inci- 
dent to  his  occupation,  but  such 
extraordinary  risks  as  he  may 
knowingly  and  voluntarily  encoun- 
ter. Smith  v.  Winona  &  St.  P. 
R.  Co.,  42  Minn.  87,  43  N.  W. 
968. 

897.  Where  a  brakeman  was 
injured  by  stepping  upon  a  small 
spiral  spring  embedded  in  the  grass 
near  a  repair  track,  it  was  held  the 


danger  from  such  cause  was  inci- 
dent to  his  employment  and  a  risk 
assumed.  He  was  presumed  to 
know  that  pieces  of  wood  and  iron 
were  liable  to  fall  to  the  ground 
and  escape  the  attention  of  inspec- 
tors. WiUiams  v.  St.  L.  &  S.  F.  R. 
Co.,  119  Mo.  316,  24  S.  W.  782. 

898.  Where  an  employee  was 
injured  while  riding  on  the  side  of  a 
flat-car  by  contact  with  a  stake 
negligently  left  near  the  track,  of 
the  existence  of  which  he  had  no 
knowledge,  it  was  held  that  the 
danger  from  such  cause  was  not  a 
risk  assumed;  that  an  employee  is 
not  required  to  direct  his  attention 
to  the  discovery  of  dangers  caused 
by  alleged  impediments  and  ob- 
structions in  the  way  required  in 
the  use  of  the  road  or  in  the  line 
of  the  servant's  employment.  Ara- 
beUo  V.  San  Antonio  &  A.  P.  R. 
Co.,  11  S.  W.  (Tex.)  913.  See  also 
Railway  Co.  v.  Oram,  49  Tex.  345. 

899.  Where  a  motorman  was 
injured,  not  being  able  to  stop  his 
car  in  time  to  avoid  a  collision 
with  another  oar,  owing  to  a  growth 
of  weeds  permitted  to  grow  on  the 
track,  rendering  it  slippery,  it  was 
held  that  he  was  not  bound  to  know 
such  effect,  and  did  not  assume  the 
risk  as  matter  of  law.  Mann  v. 
Illinois  Cent.  Traction  Co.,  236 
111.  30,  86  N.  B.  161. 

900.  Where  a  switchman  was 
killed  by  stepping  into  a  dry  well 
by  the  side  of  the  track,  partially 
covered  by  a  door  which  was  in  a 
path  used  by  such  employee,  it  was 
held  that,  as  the  deceased  knew  of 
the  condition  of  the  premises,  his 
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wood  pile  near  the  track j'"^  passage  way  across  tracks;'"" 
etc.  So  where  an  employee,  wiping  an  engine  upon  a 
track,  was  injured  by  another  engine  or  car  being  pushed 
against  it,  and  it  appeared  he  knew  of  the  existing  condi- 
tions as  to  place,  appliances  and  means  of  doing  the  work, 
it  was  held  that  the  risk  of  injury  from  such  cause  was 
assumed.  It  was  said  that  a  servant  is  bound  to  see 
patent  and  obvious  defects  in  the  instrumentalities  with 
which  he  works,  and  when  he  goes  into  the  service  of  a 
person,  or  continues  therein,  with  a  full  knowledge  that 
the  instrumentahties  employed  have  obvious  defects, 
he  takes  the  risk  of  their  use  upon  himself.'"' 

So  the  danger  of  falling  through  a  hole  in  the  track 
left  unplanked  has  been  held  to  be  assumed.'"* 


administrator  was  not  entitled 
to  recover.  Needham  v.  Louis- 
viUe,  etc.,  R.  Co.,  85  Ky.  423,  3 
S.  W.  797,  11  S.  W.  306. 

901.  Where  an  employee  was 
injured  by  a  stick  of  wood  falling 
from  the  car,  and,  striking  a  pile  of 
wood  at  the  side  of  the  track,  re- 
bounded, striking  htm,  and  it 
appeared  the  wood  was  not  piled 
so  near  as  to  strike  the  ear  or  plain- 
tiff upon  it,  and  that  the  plaintiff 
assisted  in  piling  the  same,  it  was 
said  that  the  question  of  the  plain- 
tiff's negligence  should  have  been 
distinctly  presented  to  the  jury. 
Meredith  v.  Cranberry  Iron  & 
Coal  Co.,  99  N.  C.  576,  5  S.  W. 
659. 

902.  The  rule  of  knowledge 
of  danger  was  applied  to  a 
carpenter  injured  in  attempting  to 
cross  the  yard  between  cars  where 
there  were  many  tracks.  It  was 
said  that  if  the  failure  of  the  com- 
pany to  provide  a  safe  passageway 
was  negligence,  the  deceased,  by 
remaining  in  the  emplojnnent  with 


knowledge  of  the  danger,  in  at- 
tempting to  cross  voluntarily,  as- 
sumed the  risk,  and  a  direction  of 
verdict  for  defendant  was  proper. 
Lord  V.  Pueblo  S.  &  R.  Co.,  12 
Colo.  390,  21  Pac.  148. 

903.  So.  Florida  R.  Co.  v. 
Weese,  32  Fla.  212,  13  So.  436. 

904.  Where  an  employee  was 
injured  by  falling  through  a  hole 
in  the  road  way,  left  unplanked, 
and  it  appeared  that  the  defendant 
was  engaged  in  planking  the  same, 
which  was  a  new  structure,  and 
plaintiff  was  familiar  with  the 
fact  that  the  spaces  between  the 
tracks  were  not  completely  covered, 
it  was  held  that  he  could  not  re- 
cover; that  the  defendant  had  the 
right  to  use  the  structure  and  ask  its 
employees  to  work  thereon  before  it 
was  completely  planked  over;  and  if 
with  full  knowledge  of  the  fact  the 
employee  consented  to  do  his  work 
at  that  place,  he  assumed  the  risk 
consequent  thereon.  Kennedy  v. 
Manhattan  R.  Co.,  145  N.  Y.  288. 
39  N.  E.  956. 
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The  same  rules  apply  to  the  character  and  condition  of 
side  tracks.'"^ 

Accumulation  of  snow  and  ice. 
An  experienced  employee  in  a  railroad  yard   having 
knowledge  of  the  general  conditions  incident  to  the  fall 
of  snow,  and  accumulations  thereof  in  the  yard,  and  the 


905.  Where  an  employee  of  a 
railroad  company  was  injured  while 
riding  on  a  construction  train, 
caused,  as  was  alleged,  by  the  de- 
fective condition  of  a  side  track, 
it  was  said  that  if  plaintiff  knew 
the  manner  in  which  the  side  track 
was  constructed  he  assumed  the 
risk  necessarily  incident  to  such 
construction.  In  riding  on  the 
train  he  consented  to  and  accepted 
the  incidents  usual  to  such  a  train. 
He  cannot  recover  for  injuries 
resulting  from  the  condition  of  the 
side  track  if  the  same  was  con- 
structed in  the  usual  way,  though 
the  grade  was  imperfect  or  uneven 
and  the  track  unballasted.  But  if 
through  failure  to  spike  the  rails, 
or  neglect  to  keep  the  track  in 
suitable  repair  for  the  temporary 
purposes  for  which  it  was  con- 
structed and  used,  an  injury  oc- 
curred to  one  lawfully  on  the  train, 
without  fault  on  his  part,  he  would 
be  entitled  to  recover.  The  defect 
complained  of  by  the  plaintiff  arose 
chiefly  from  the  fact  that  the  rails 
were  not  properly  spiked  to  the 
ties.  Rosenbaum  v.  St.  Paul  & 
Duluth  R.  Co.,  38  Minn.  173,  36 
N.  W.  447.  Where  a  switchman, 
while  standing  on  the  foot  board  of 
a  tender,  was  thrown  off  by  a  sud- 
den jerk  caused  by  a  worn  rail  in 
the  side  track,  left  there  by  the 
track  employees,  he  not  having 
a  secure  hold  of  the  rail  upon  the 


tender  at  the  time,  it  was  held  that, 
as  he  had  fuU  means  of  knowing  of 
the  condition  of  the  track,  and  the 
custom  of  the  road  as  to  using  worn 
rails  for  side  tracks,  that  the  risk 
therefrom  was  one  assumed.  Mich- 
igan Cent.  R.  Co.  v.  Austin,  40 
Mich.  247.  Where  an  employee  was 
injured  by  his  foot  getting  caught 
by  a  splinter  on  a  worn  rail  used 
in  a  side  track,  it  was  said:  Upon 
the  question  of  the  assumption  of 
the  risk  by  him,  if  he  knew,  or  by 
the  use  of  ordinary  observation  and 
care  ought  to  have  known,  that  the 
defendant's  side  track  at  this 
station  was  composed  of  rails  so 
worn  and  splintered  as  to  be  dan- 
gerous, he  would  be  deemed  to  have 
assumed  the  risk  incident  thereto, 
if  he  also  knew  and  appreciated  (or 
ought  to  have  done  so)  the  nature 
and  extent  of  the  danger.  Doyle  v. 
St.  Paul,  M.  &  M.  R.  Co.,  42  Minn. 
79,  43  N.  W.  787.  A  brakeman  did 
not  assume  the  risk  of  injury  from 
a  sliver  from  one  of  the  rails  of  the 
defendant's  track,  where  he  did 
not  have  knowledge  thereof.  While 
coupKng  cars  he  was  caught  by  the 
sliver  and  in  the  attempt  to  save 
himself  his  hand  was  caught  be- 
tween the  drawheads.  San  Antonio 
&  N.  P.  R.  Co.  v.  Williams,  52  S. 
W.  (Tex.  Civ.  App.)  89.  For  other 
cases  relating  to  the  character  and 
condition  of  sidetracks,  see  vol.  1. 
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general  slippery  condition  incident  to  a  thaw  and  sudden 
freezing  thereafter,  continuing  the  employment,  assumes 
the  risk  of  such  conditions,'"^ 

If  it  appears  that  the  condition  of  a  railroad  yard, 
with  reference  to  an  accumulation  of  ice  and  snow  upon 
tracks,  was  the  same  as  universally  prevailed  in  aU  the 
company's  yards  along  the  Une;  that  the  plaintiff,  a  brake- 
man,  injured  by  slipping  upon  the  ice  in  the  act  of  mount- 
ing cars,  had  been  in  the  service  of  the  company  for 
years  and  knew,  or  as  a  reasonable  man  ought  to  have 
known,  that  defendant  was  making  no  effort  to  prevent 
or  remove  such  obstructions,  then  by  remaining  in  such 
service  with  such  knowledge,  and  means  of  knowledge, 
he  assumed  all  the  risk  of  injury  therefrom.'"' 

Worn  rail. 

Where  a  section  man  was  injured  by  reason  of  his  hand 
car  leaving  the  track,  owing  to  the  bad  condition  of  the 
track,  the  rails  being  considerably  worn  and  battered,  of 
which  he  had  knowledge,  it  was  held  that  he  took  the  risk 
incident  to  its  general  condition,  and  it  matters  not 
whether  he  knew  of  the  particular  defect  in  the  track 
which  caused  the  injury  or  not.'"* 

A  brakeman  knowing  the  condition  of  the  track,  de- 
fective by  reason  of  the  worn  condition  of  the  rails,  as- 
sumes the  risk  of  injury  therefrom  while  attempting  to 
couple  cars  thereon.'"' 

Furnishing  material. 
Where  the  master  has  supplied  good  and  sufficient  mate- 
rial which  the  employees  are  authorized  to  use  as  they 
deem  necessary,  and  the  danger,  if  any,  is  apparent,  the 
employee  assumes  the  risk.  The  master  is  not  negUgent. 
This  was  said  where  the  employer  had  furnished  boards 

906.  Fay  v.  Chicago,  St.  P.,  M.      question  of  snow  and  ice  upon  or 
&  O.  R.  Co.,  72  Minn.  192,  75  N.      near  tracks,  see  supra  — . 

W.  16.  908.     Green  v.   Cross,  79  Tex. 

907.  Sankey  v.  CWcago,    R.  I.      130,  15  S.  W.  220. 

&  P.  R.  Co.,  118  la.  39,  91  N.  W.  909.    Arnold  v.  Louisville  &  N. 

820.   For  other  cases  involving  the      R.  Co.,  22  Ky.  L.  R.  511,  58  S.  W. 

370. 
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to  be  used  upon  the  ground  to  enable  employees  to  wheel 
heavy  castings  from  the  yard  into  the  shop.  The  employee 
stumbled  and  fell,  his  foot  coming  in  contact  with  the  end 
of  one  of  the  boards  so  laid.'^" 

Trestles. 

Where  a  brakeman  whose  duties  required  him  to  couple 
cars  upon  a  trestle,  that  were  sent  to  him  upon  being 
weighed,  slipped  upon  the  trestle  while  a  car  with  more 
than  usual  momentum  was  sent  to  him,  and  he  was 
injured  in  being  caught  between  the  cars,  it  was  held  that 
the  question  of  defendant's  negligence  as  to  the  place 
and  method  was  immaterial,  as  it  appeared  that  the 
danger  was  obvious  and  known  to  the  plaintiff,  and  he 
therefore  assumed  the  risk."^ 

Unevenness  of  track. 

A  conductor  of  a  street  car  assumes  the  risk  from  the 
unevenness  of  the  track,  where  he  is  thrown  off  the  bumper 
by  a  sudden  jolt,  while  in  the  act  of  replacing  the  troUey 
upon  the  wire.'^^ 

While  m.aking  a  flying  switch,  a  brakeman  was  killed 
in  falling  from  the  top  of  a  car  upon  which  he  was  riding 
on  account  of  the  siding  being  uneven  and  up  grade. 
He  had  passed  over  it  more  than  three  hundred  times.  It 
was  said  the  risk  was  obvious  and  one  assumed.^^' 

Cutting  down  trees. 

An  employee,  though  without  experience,  assumed  the 
risk  of  injury  from  cutting  down  of  trees,  either  by  the 
tree  falling  upon  him  or  in  being  struck  by  faUing  limbs 
from  other  trees  broken  off  by  the  falling  of  the  tree  being 
cut  down."* 

910.  Shanke  v.  United  States  St.  R.  Co.,  169  Mass.  301,  47  N.  E. 
Heater  Co.,  125  Mich.  346,  84  N.      1006. 

W.  283.  913.     Skinner    v.    Central    Vt. 

911.  Woods  V.  St.  Paul  &  Du-  R.  Co.,  73  Vt.  336,  50  At.  1099. 
luth    R.    Co.,    39   Minn.    435,    40      See  also  — . 

N.  W.  510.  914.     Anderson     v.      Columbia 

912.  MoCauley    v.    Springfield      Imp.  Co.,  41  Wash.  83,  82  Pac. 

1037,  2  L.  R.  A.  840,  n.  s. 
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Trenches. 
As  already  stated,  there  is  a  distinction  between  the 
matter  of  excavating  of  a  trench,"^  and  performing  work 
in  a  trench  that  has  been  completed."* 


915.  Where  an  employee  was 
injured  by  the  caving  in  of  a  trench 
in  which  he  had  worked  only  an 
hour  or  so,  and  he  did  not  know  of 
the  peculiar  character  of  the  soil 
nor  did  he  know  what  the  boss 
knew,  that  the  bank  of  the 
trench  had  previously  caved  in, 
in  other  places,  the  trench  not 
being  sheathed  at  that  point  but  in 
other  places,  the  question  of  his 
assumed  risk  or  contributory  negli- 
gence was  for  the  jury.  La  Porte  v. 
Cook,  21  R.  I.  158,  42  At.  519. 
It  was  a  question  for  the  jury 
whether  a  person  employed  to  dig 
trenches,  and  having  worked  in  that 
part  so  dug  by  him  where  the 
ground  was  solid  and  compact,  who 
was  ordered  to  go  into  a  part  of 
the  trench  dug  by  other  workmen 
to  dig  bell  holes,  where  the  ground 
was  loose  and  gravelly,  assumed  the 
risk.  The  fact  that  he  had  a  good 
opportunity  to  notice  the  change 
in  the  character  of  the  soil  was  said 
to  be  not  sufficient  to  charge  him 
with  knowledge,  as  he  had  a  right 
to  assume  that  his  employer  had 
furnished  him  a  safe  place  to  work. 
Ft.  Wayne,  City  of  v.  Patterson, 
25  Ind.  App.  548,  58  N.  E.  746. 
A  workman  digging  a  trench  for 
sewer  through  soil  the  character  of 
which  he  can  observe,  with  full 
knowledge  of  the  natiu-e  of  his  em- 
ployment and  the  maimer  in  which 
it  is  being  conducted,  cannot 
recover  for  injuries  arising  from 
dangers  which  are  obvious  to  him  or 
which  he  could  observe  or  discover 


in  the  exercise  of  ordinary  care. 
Regan  v.  Palo,  62  N.  J.  L.  30,  41 
At.  364;  Brown  v.  Chattanooga 
Elee.  R.  Co.,  101  Tenn.  252,  47 
S.  W.  415,  70  Am.  St.  Rep.  666. 
In  constructing  a  sewer  a  person 
of  average  intelligence  wiU  be  held 
to  have  known  that  there  is  a 
greater  or  less  danger  of  the  soil 
caving  in,  depending  upon  the 
nature  of  the  soU,  and  hence  he 
assumes  the  risk,  but  where  there 
are  peculiar  conditions  which  render 
the  soil  at  the  particular  place 
peculiarly  liable  to  cave  in,  such  as 
a  water  main  a  few  feet  distant,  in 
construction  of  which  the  soil  was 
loosened,  the  question  is  whether 
the  employee  was  acquainted  or 
ought  to  have  been  acquainted 
with  the  risk,  and  this  is  a  question 
for  the  jury.  Ostrander  v.  City  of 
Lansing,  111  Mich.  693,  70  N.  W. 
332.  Where  an  employee  working 
in  a  trench  was  injured  by  the  fall- 
ing of  stone  improperly  piled  near 
the  trench,  he  having  no  knowledge 
thereof  and  from  his  position  coiild 
not  see  the  pile,  he  did  not  assume 
the  risk  and  was  not  guUty  of  con- 
tributory negligence  as  matter  of 
law.  Such  questions  were  proper 
for  the  jury.  Flynn  v.  Shaw,  22  R. 
I.  328,  47  At.  883. 

916.  Whether  an  employee  di- 
rected to  perform  work  at  the  bot- 
tom of  a  trench  thirty-one  feet 
deep  into  which  he  had  not  been 
before,  such  trench  being  located 
near  a  chimney  stack  twenty  feet 
below  the  surface,  means  having 
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Where  an  experienced  enaployee  appreciated  tlie  danger 
from  the  caving  in  of  the  sides  of  a  deep  trench,  and  he  was 
warned  of  the  threatened  danger  in  time  to  have  escaped 
without  injiiry,  and  he  did  not  heed  such  warning  in  time, 


been  employed  to  protect  such 
foundation  of  the  chimney  by 
masonry,  the  soil  at  the  sides  of  the 
cut  not  being  shored  up,  and  the 
soil,  which  was  hard  pan,  had 
become  insecure  from  the  action  of 
the  water,  assumed  the  risk  of 
injury  from  falling  dirt,  was  a 
question  for  the  jury.  Finn  v. 
Cassidy,  165  N.  Y.  584,  59  N.  E. 
311,  53  L.  R.  A.  877.  An  employee 
injured  while  working  in  a  trench 
by  the  side  caving  in  upon  him, 
caused  by  the  bank  being  cracked 
from  a  previous  blast,  in  the  ab- 
sence of  evidence  tending  to  show 
such  cracks  are  liable  to  occur,  and 
their  frequency,  cannot  be  said  to 
have  assumed  the  risk  as  matter  of 
law.  McCoy  v.  Westborough,  172 
Mass.  504,  52  N.  E.  1064.  A  work- 
man in  a  trench  injured  by  the 
explosion  of  a  piece  of  dynamite 
which  had  remained  undischarged 
at  the  time  of  the  blast,  who  was 
fully  aware  that  such  condition 
might  exist  and  knew  it  had  before 
existed  in  the  trench  in  which  he 
was  working,  assumed  the  risk  of 
danger  from  such  an  explosion 
caused  by  a  pick  striking  such  a 
piece  of  djmamite.  Staldter  v. 
Huntington,  City  of,  153  Ind.  354, 
55  N.  E.  88.  An  employee  at  work 
excavating  earth  for  the  founda- 
tion of  a  miU,  did  not  assume  the 
risk  of  injury  from  an  unexploded 
blast,  blasting  being  resorted  to  to 
break  up  the  frozen  ground .  It  was 
said  he  had  no  reason  to  apprehend 


that  an  undischarged  load  was 
hidden  in  the  earth  where  he  was 
put  to  work.  The  question  whether 
unexploded  blasts,  where  no  fault 
is  charged  to  the  method  or  material 
used,  is  incident  to  the  work  of 
blasting,  or  is  unusual,  is  not 
mentioned.  Rankel  v.  Buckstaff 
Edwards  Co.,  138  Wis.  442,  120 
N.  W.  269,  20  L.  R.  A.  1180,  n.  s. 
An  employee  for  several  years  of  a 
gas  light  company,  engaged  in  lay- 
ing service  pipes  and  taking  up 
street  mains,  who  enters  into  a 
trench  which  had  just  been  dug, 
without  directions,  to  put  in  a 
reducer,  injured  by  the  caving  in  of 
the  sides  of  the  trench,  assumes 
the  risk,  where  at  the  time  the  sides 
looked  perfectly  sound,  and  where 
the  employer  had  furnished  shoring 
which  the  workman  might  use  as 
needed.  The  danger  was  as  ob- 
vious to  him  as  to  any  one.  Foley 
V.  Grand  Rapids  Light  Co.,  127 
Mich.  671,  87  N.  W.  53. 

Under  Massachusetts  stat- 
ute. A  finding  that  the  accident 
to  an  employee  by  the  caving  in  of 
the  side  of  a  trench,  was  due  to  the 
negligent  omission  to  shore  up  the 
sides  of  the  trench,  by  those  whose 
principal  duty  was  that  of  super- 
intendence, the  question  of  the 
assumption  of  risk  from  want  of 
proper  shoring  up,  on  the  evidence, 
was  a  question  for  the  jury.  Nor- 
ton V.  New  Bedford,  166  Mass.  48, 
43  N.  E.  1034. 
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he  not  only  assumed  the  risk  but  was  gmlty  of  contributory 
negligence."' 

Trenches  or  holes  in  floor  of  buildings. 

An  employee  in  a  sugar  factory,  who  had  been  sent 
to  work  at  night  to  repair  a  pump  in  the  boUer  room,  and 
fell  into  a  trench  recently  dug  in  the  floor  and  full  of  scald- 
ing water,  did  not  assume  the  risk,  as  matter  of  law,  where 
it  appeared  that  he  had  no  knowledge  of  the  existence 
of  the  trench,  that  no  barriers  had  been  erected  about  it, 
and  the  boUer  room  at  the  time  was  full  of  steam.'^^ 

Where  a  fireman  employed  in  defendant's  boiler  room, 
while  at  work,  fell  into  a  hole  that  had  been  dug  and  left 
either  open  or  in  a  dangerous  state,  by  other  employees 
of  defendant,  he  did  not  assume  the  risk  as  matter  of  law. 
Stress  is  laid  upon  testimony  to  the  effect  that  it  was  par- 
tially but  insecurely  covered,  and  may  have  presented  an 
appearance  of  safety  to  casual  observation,  making  it  more 
dangerous  than  if  wholly  uncovered."' 

A  servant  who,  without  authority,  creates  a  dangerous 
condition  in  the  place  where  he  works,  assumes  the  risk, 
and  the  employer  is  under  no  duty  to  safeguard  it. 
Employees  of  their  volition  cut  a  hole  in  the  floor  of  a 
factory  and  inserted  a  ladder  for  their  more  convenient 
access  to  the  basement  below.' ^" 

An  employee,  who,  in  crossing  a  pit  dug  to  receive  the 
machinery  he  is  installing,  instead  of  going  around  it, 
stepped  on  a  brace  across  the  end  of  the  pit,  plainly 
designed  as  a  brace  and  not  as  a  bridge,  assumed  the  risk, 
however  often  the  risk  had  been  taken  by  himself  and 
others.' ^^ 

Trestle,  demolishing. 

Employees  engaged  in  removing  stringers  from  a 
trestle,  a  fill  having  been  made  at  the  place,  assume  the 

917.  ComeHus  v.  City  Water  919.  Frye  v.  Bath  Gas  &  Elec. 
Co.,  84  Neb.  130,  120  N.  W.  944.  Co.,  94  Me.  17. 

918.  Sparling  v.  United  States  920.  Sharp  v.  Durand,  71  N.  J. 
Sugar  Co.,  136  Wis.  509,  117  N.  W.  L.  354,  59  At.  7. 

1055.  921.     GiUette  v.   General   Elec. 

Co.,  187  Mass.  1,  72  N.  E.  255. 
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risk  of  dangers  incident  from  the  demolition  of  that  por- 
tion of  the  structure,  as  they  were  perfectly  obvious 
to  any  one  using  his  senses,  and  indicated  that  there  were 
unseen  risks  and  dangers  from  protruding  bolts  at  almost 
every  moment.'  ^  ^ 

Tunnels. 

The  conductor  of  a  freight  train  was  injured  while 
sitting  on  the  top  of  the  cupola  of  the  caboose  in  passing 
through  a  tunnel,  by  contact  with  a  projecting  rock  in  a 
low  place  therein.  He  could  have  lain  down  on  the  car, 
such  being  the  usual  custom.  Whether  he  assumed  the 
risk  or  was  guilty  of  contributory  negligence  was  held  a 
question  for  the  jury.'^' 

Where  a  railway  employee  was  killed  by  the  smoke  and 
gas  in  the  defendant's  tunnel,  which  was  not  properly 
ventilated,  and  it  appeared  that  he  continued  in  the  em- 
ployment with  full  knowledge  of  such  condition,  it  was 
held  that  he  assumed  the  risk.'^* 

§  412.  Structures  near  track. 

Courts,  in  dealing  with  the  particular  element  of  risk 
involved  in  the  presence  of  structures  near  the  track,  have 
in  many  instances  found  it  difficult  not  to  apply  the  doe- 
trine  of  obvious  risk.  As  a  rule,  they  are  most  prominent 
objects,  incident  because  absolutely  necessary  to  the 
operation  of  a  raUroad,  and  must  be  known  to  exist  by 
eveiy  person  engaged  in  the  operation  of  a  railroad. 
The  opportunity  to  observe  the  particular  place  where 
they  are  located,  is  ample,  especially  after  a  few  trips  over 
the  road.  The  danger,  however,  of  contact  with  them, 
may  be  so  great,  unless  great  care  is  observed  by  an 
employee,  that  courts  have  hesitated  to  give  full  force 
and  effect  to  the  generally  acknowledged  rule  relating 
to  obvious  defects  and  dangers.     Strictly  speaking,  where 

922.  O'Neill  v.  Great  North-  924.  Bait.  &  P.  R.  Co.  v.  State 
ern  R.  Co.,  80  Minn.  27,  82  N.  W.  to  use  of  Abbot,  75  Md.  152,  23 
1086,  51  L.  R.  A.  632.                             At.  310,  32  Am.  St.  Rep.  372. 

923.  Mexican  Cent.  R.  Co.  v. 
Eckman,  102  Fed.  274 
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not  defective,  they  are  ordinary  risks  unless  it  may  be 
said  in  particular  oases  that  they  are  unnecessarily 
dangerously  located  near  the  track,  and  the  master  is  thus 
negligent  in  respect  to  their  location.  The  courts  however 
quite  generally  class  them  as  being  under  the  rules  relating 
to  obvious  or  known  defects  and  danger.  Hence  we 
find  it  often  expressed  that  knowledge  of  the  existence  of 
such  structm-es  at  particular  places  upon  the  line  of  a 
railroad,  does  not  necessarily  impute  to  the  employee 
knowledge  of  the  danger,  not  but  what  the  employee 
is  conclusively  presumed  to  appreciate  the  danger  if  he 
comes  in  contact  with  them,  but  that  he  may  not  be 
conclusively  presumed  to  appreciate  the  liability  to  come 
in  contact  with  them,  either  from  a  want  of  knowledge 
of  their  precise  location  with  respect  to  the  track,  or 
from  his  attention  being  engrossed  in  the  performance 
of  duties  which  require  haste  in  their  perform.ance  and 
exclusive  attention.  Ordinarily  the  fact  that  promptness 
is  required  in  the  performance  of  duties  and  that  they 
require  his  strict  attention  thereto,  is  an  ordinary  risk  inci- 
dent to  all  employments  fraught  with  danger.  In  some 
cases  the  master  has  been  excused  from  liability  where  he 
has  in  general  terms  informed  his  servant  that  such  dan- 
gerous structures  exist,  but  it  would  naturally  seem 
that  such  general  instruction  or  warning  would  not  serve 
any  useful  purpose,  as  it  could  convey  nothing  but  what 
the  servant  knew  or  would  necessarily  learn,  nor  would 
it  be  inducive  of  extra  caution  on  the  part  of  the  servant. 
If  given  as  to  a  particular  structure,  it  might  induce 
greater  caution  and  more  diUgence  in  looking  out  for  it. 
The  reasoning  of  some  courts  is  to  the  effect  that  if  the 
employee  knew  or  ought  reasonably  to  have  known  the 
precise  danger  to  him  in  the  course  of  his  employment, 
of  the  structure,  and  saw  fit  notwithstanding  to  continue 
in  his  employment,  he  might  be  held  to  have  assumed 
the  extraordinary  risk  of  the  service.  The  consequences 
of  acquiescence  however,  ought  to  rest  upon  positive 
knowledge  or  reasonable  means  of  knowledge  of  the 
precise  danger  assumed.     It  is  doubtful  whether  persons 
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operating  railroad  trains  and  passing  adjacent  objects 
in  rapid  motion,  witli  their  attention  fixed  upon  then- 
duties,  ought,  without  express  proof  of  knowledge,  to  be 
charged  with  notice  of  the  precise  relation  of  such  objects 
to  thetrack.^^^ 

It  was  held  by  another  court  that  where  a  cattle  chute 
is  constructed  in  dangerous  proximity  to  a  track,  the  dan- 
ger therefrom  is  not  one  of  the  risks  assumed  by  an 
employee  on  a  train.  That  it  did  not  follow  because  he 
could  see  the  chute  for  haK  a  mile  on  the  track,  that  he 
could  know  the  exact  distance  in  inches  from  the  track; 
nor  would  such  fact  render  a  finding  in  effect  that  he  had 
no  opportunity  to  know,  inconsistent.  Nor  is  such  find- 
ing inconsistent  with  a  rule  of  the  com.pany  that  train  and 
engine  men  must  familiarize  themselves  with  tracks  at 
dangerous  points  upon  the  line.  Such  employees  may 
rely  upon  the  presumption  that  such  structures  are  not 
erected  so  as  to  endanger  the  lives  of  employees  and  that 
they  are  maintained  with  care.  That  no  duty  devolved 
upon  the  employee  (a  fireman)  to  inspect  and  determine 
the  distance  the  chute  was  located  from  the  track.' ^^ 

925.  Dorsey  v.  Phillips  &  Colby  solutely  liable  if  his  structures  are 
Const.  Co.,  42  Wis.  583.  The  court  dangerous.  That  he  is  a  grantor 
assumed  that  it  was  an  extraordi-  of  the  safety  of  his  appliances  and 
nary  risk.  Upon  what  ground  and  structures.  That  he  is  liable  for 
for  what  reason  does  not  appear.  danger  though  there  may  be  an 
The  particular  structure  (a  cattle  absence  of  negligence.  Such  a 
chute)  was  not  located  nearer  than  doctrine  is  certainly  extreme.  The 
others,  or  nearer  than  was  the  facts  were  a  fireman  was  killed  by 
general  custom.  The  employee,  a  contact  with  a  cattle  chute  located 
conductor,  had  been  in  the  employ  thirteen  inches  from  the  cab  win- 
of  the  company  for  several  months  dow.  He  had  passed  the  structure 
and  during  that  time  had  passed  it  twice  a  week  for  nearly  sixteen 
almost  daily.  months.     A  case  of  the  same  title, 

926.  New  York  C.  &  St.  L.  R.  and  same  circumstances  evidently, 
Co.  V.  Ostman,  41  N.  E.  (Ind.)  was  determined  later.  No  refer- 
1037.  enee  is  made  to  this  case  or  decis- 

Such  a  ruling,  if  concurred  in,  ion.  The  judgment  for  the  plain- 
would  annihilate  the  doctrine  of  tiff  in  this  was  aflBrmed.  How  it 
assumption  of  risk  altogether  as  came  before  the  court  the  second 
respects  the  assumption  of  obvious  time  does  not  appear.  In  the  later 
risks.      It  declares  the  master  ab-  case  it  was    held  that  a  fireman 
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Doctrine  of  Michigan  and  other  courts. 
The  Miohigan  court  is  one  among  many  which  repudi- 
ates the  doctrine  of  Dorsey  v.  Construction  Co.,  infra. 
Its  reasoning  is  so  clear  and  satisfactory  that  we  present  it 
though  at  considerable  length.  After  stating  that  the  court 
had  there  held  that  it  did  not  follow  from  the  fact  that  the 
chute  was  in  plain  sight  and  the  brakeman  had  frequently 
seen  it,  that  he  was  aware  of  the  danger,  because  it  was 
not  shown  that  he  knew  the  precise  distance  between  the 
chute  and  the  car,  it  is  said:  "This  is  equivalent  to  hold- 
ing that  a  brakeman  may  assume  that  there  will  be  no  ob- 
structions within  striking  distance,  and  that  until  his 
attention  is  called  to  the  danger,  or  he  has  seen  fit  to 
ascertain  the  distance  by  measiirement,  he  does  not 
assume  the  risk  of  accident  therefrom.  We  think  these 
cases  (including  Johnson  v.  Railway  Co.,  43  Minn.  53,  44 
N.  W.  884)  are  at  variance  with  the  weight  of  authority 
and  the  requirement  of  reasonable  prudence  on  the  part  of 
employees.  One  who  engages  in  railroading  may  be  pre- 
sumed to  understand  the  nature  of  the  work  he  is  enter- 
ing upon,  and  if  he  is  not  acquainted  with  the  particular 
dangers  of  the  line  upon  which  he  is  at  work,  it  is  his  duty 
to  give  attention  to  them.  He  must  be  on  the  lookout  for 
buildings  near  the  tracks,  and  to  know  what  persons  usu- 
ally know  of  the  uses  of  side  tracks  and  such  dangers  as 
naturally  follow.  A  master  has  a  right  to  expect  ordinary 
caution  and  need  not  point  out  dangers  that  will  be  seen 
and  known  but  for  inattention  and  thoughtlessness.  It 
cannot  be  expected  that  he  will  give  the  employees  a  list 
of  structures  and  their  respective  distances  from  trains 
or  tracks,  or  that  he  will  send  the  newly  employed  servant 
over  the  Une  and  sidings  with  a  rule  to  measure  them. 
He  may  assume  that  structures  will  be  seen  and  that  where 
there  is  a  doubt  about  the  exact  distance  from  the  track, 
the  risk  will  be  avoided."     .     .     .     It  is  a  well  known  fact 

who  for  many  moatlis  had  passed  such  source,  although  he  may  not 

a  cattle  chute  upon  a  side  track  have   known  its  precise   distance 

and  had  frequently  done  switching  from  the  track.     New  York,  C.  & 

upon   such   track,  was  chargeable  St.  L.  R.  Co.  v.  Ostman,  146  Ind. 

with  knowledge  of  the  danger  from  452,  45  N.  E.  651. 
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of  wMch.  we  may  take  judicial  notice,  that  it  is  usual 
for  sidings  to  be  so  constructed  as  to  permit  cars  to  stand 
close  to  buildings,  thereby  facilitating  the  loading  and 
unloading  and  reducing  the  cost  and  danger  of  the  opera- 
tion. ...  It  being  the  common  practice  upon  rail- 
roads to  thus  locate  structures,  it  cannot  be  negligence, 
for  the  test  of  negligence  is  what  is  usual  in  railroad- 
ing. And  a  trial  court  should  not  hesitate  to  say  to  a  jury 
that  it  is  not  negligence  for  a  railroad  company  to  build  or 
permit  the  erection  and  maintenance  of  coal  bins  in  close 
proximity  to  sidings  and  that  one  who  enters  the  employ- 
ment of  a  railroad  company  must  expect  to  find  them  and 
other  structures,  such  as  depots  and  their  awnings, 
bridges,  warehouses,  water  tanks,  elevators,  etc.,  and  that 
he  assumes  the  risks  incident  to  railroading  in  such  places 
in  the  night  as  well  as  the  day,  and  the  first  time  over  the 
road  as  weU  as  on  subsequent  trips.  The  brakeman  must 
keep  his  eyes  open  for  such  obstructions,  if  he  chooses  to 
cUmb  or  work  upon  the  cars,  just  as  he  should  look  out  for 
trains  approaching  or  standing  upon  an  adjoining  track 
when  cUmbing  a  ladder  on  the  side  next  to  such  track."'" 

Objects  which  instantly  convince  of  danger. 
Other  courts  have  taken  an  equally  indefensible  posi- 
tion, and  have  formulated  a  rule  not  founded  upon  prin- 
ciple, but  upon  their  own  idea  of  propriety.  Thus  it  was 
said  that  an  open  and  visible  risk  is  one  so  patent  that  one 
familiar  with  the  business  would  instantly  recognize  it; 
one  about  which  there  can  be  no  difference  of  opinion 
in  the  minds  of  intelligent  persons  accustomed  to  the 
service.  The  servant  is  expected  to  observe  such  objects 
only,  in  the  absence  of  notice,  as  would  in  an  instant 
convince  him  of  their  danger.  It  is  not  expected  of  a 
switchman  that  he  should  carefully  measure  the  distance 
between  a  switch  target  and  a  rail.     This  is  the  duty  of  the 

927.    PaMan  v.  Detroit,  G.  H.  Carr  v.  Grand  Trunk  R.  Co.,  152 

&  M.  R.  Co.,  122  Mich.  232,  81  N.  Mioh.  138,  115  N.  W.  1068;  New 

W.  103.    See  also,  to  same  effect,  York  C.  &  St.  L.  R.  Co.  v.  Ostman, 

Wilson  V.  Lake  Shore  M.  S.  R.  Co.,  146  Ind.  452,  45  N.  B.  651. 
145  Mich.  509,  108  N.  W.  1021; 

::.M.  &  S.— 20 
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master,  and  the  servant  has  the  right  to  assume  that  a 
target  or  other  obstruction  is  at  a  reasonably  safe  dis- 
tance, in  the  absence  of  anything  to  excite  special  appre- 
hension.'^* 

Whether  structure  so  located  as  to  be  unnecessarily 
dangerous. 

In  some  courts,  the  question  whether  the  structure  is 
so  located  as  to  be  unnecessarily  dangerous  has  been  held 
the  test  of  the  master's  HabiLity,  so  as  to  absolve  the  mas- 
ter where  not  so  close  as  to  be  unnecessarily  danger- 
ous.'^^ 


928.  Johnston  v.  Oregon  S.  L. 
&  U.  N.  R.  Co.,  23  Oreg.  94,  31 
Pac.  283.  This  was  said  where 
an  employee  was  injured  by  a 
contact  with  a  switch  target  located 
about  twenty  inches  from  the 
side  of  a  car.  He  had  been  em- 
ployed in  the  yard  about  two 
weeks.  In  another  case,  prac- 
tically the  same  was  held.  Where 
an  employee  employed  for  two 
weeks  or  more,  had  had  occasion 
to  pass  by  a  signal  post  in  a  railroad 
yard  many  times  a  day,  and  it  was 
an  object  so  prominent  and  so 
essential  in  the  service  in  which  he 
was  engaged,  that  his  attention 
must  have  been  frequently  drawn 
to  it,  the  court  state:  "We  are 
not  prepared  to  say  that  this  is  a 
conclusive  evidence  that  he  was 
negligent  or  that  he  knew  or  should 
have  known  if  he  used  ordinary 
prudence,  the  danger  of  such  an 
accident.  While  he  must  have 
known  of  the  existence  and  location 
of  the  post,  he  may  not  have 
known  that  it  was  near  enough  to 
the  track  to  be  dangerous."  John- 
son V.  St.  Paul  M.  &  M.  R.  Co., 
43  Minn.  53,  44  N.  W.  884. 

929.  A  railroad  company  was 


held  negligent  in  maintaining  a 
coal  shed  close  to  a  side  track, 
and  this  was  based  upon  the  finding 
of  a  jury  that  the  shed  was  so  close 
to  the  track  as  to  render  the  place 
unnecessarily  dangerous  to  em- 
ployees in  performing  their  duties. 
It  was  stated  that  the  test  in  Wis- 
consin is  not  whether  the  structure 
is  unreasonably  dangerous,  but 
whether  it  is  unnecessarily  dan- 
gerous, and  that  this  is  a  proper 
question  for  the  jury.  Citing  Dor- 
sey  V.  Phillips  &  Colby  Const.  Co., 
42  Wis.  583;  Bessex  v.  Chicago  & 
N.  W.  R.  Co.,  45  Wis.  477.  The 
jury  found  further  that  deceased 
did  not  know  of  the  existence  of 
the  shed  and  its  distance  from  the 
track  and  cars.  That  he  had  not 
the  means  of  such  knowledge.  It 
appears  from  the  statement  of 
facts,  that  the  shed  was  22  J^  inches, 
from  the  side  of  the  car  at  its 
nearest  point;  it  had  been  there  for 
several  years  nearly  opposite  the 
station,  and  deceased,  a  switchman 
had  worked  in  the  yard  nearly  a 
year  and  before  that  time  had  been 
yard  clerk  for  a  short  time.  That 
it  did  not  positively  appear  that  he 
ever  made  this   switch  before.     If 
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The  Iowa  court  states  that  as  to  structures  near  the 
tracks  of  a  railroad  and  those  which  are  overhead,  em- 
ployees at  work  on  or  about  trains  have  the  right  to  as- 
sume, in  the  jBrst  instance,  that  they  are  sufficiently  far 
removed  from  the  tracks  as  that  danger  therefrom  is 
not  to  be  apprehended.  If  dangerous,  notice  to  them  is 
required.*'" 

General  rule  as  to  obvious  risks  generally  applied. 
The  great  majority  of  the  com-ts  apply  the  general  doc- 
trine as  to  obvious  risks,  except  in  cases  where  it  is  plain 
that  the  employee  has  not  had  sufficient  opportunity  to 
observe  the  structure,  and  those  cases  where  it  is  abso- 


he  had  done  so  at  all,  it  was  but  a 
few  times.  The  question  of  as- 
sumed risk  is  not  discussed,  the 
statement  being  merely  that  no 
reason  appears  why  the  verdict 
should  be  disturbed  as  to  the  knowl- 
edge or  means  of  knowledge  pos- 
sessed by  the  deceased  as  to  the 
location  of  the  shed  and  its  dis- 
stance  from  the  track.  Kelleher, 
Admr.  v.  Milwaukee  &  Nor.  R. 
Co.,  80  Wis.  584,  50  N.  W.  942. 
The  coal  shed  must  have  been  a 
very  prominent  structure,  one  that 
an  employee  must  have  observed, 
located  as  it  was  opposite  the 
depot,  during  his  long  term  of 
service  in  that  yard.  To  hold  that 
the  risk  was  not  obvious  is  to  ignore 
the  principles  upon  which  the 
doctrine  is  based.  To  permit 
juries  to  determine,  in  other  than 
extreme  cases,  how  and  in  what 
manner  appliances  shall  be  con- 
structed and  located,  might  lead  to 
greater  injustice  and  deprive  rail- 
road companies  of  the  benefit  of 
that  which  long  experience  and 
great  skill  has  proven  to  be  best 


and  proper.  The  same  court  held, 
however,  that  the  maintenance  of  a 
clearance  post  between  the  main 
and  a  side  track  to  indicate  the 
point  beyond  which  cars  should 
not  be  placed  on  the  side  track, 
in  order  to  clear  trains  passing  on 
the  main  track,  was  not  negligence, 
where  an  employee,  a  brakeman, 
was  thrown  down  by  coming  in 
contact  with  such  post  while  alight- 
ing from  the  cars  for  the  purpose 
of  opening  a  switch.  It  was  said 
he  knew  that  clearance  posts  were 
used  along  defendant's  road,  and  he 
knew  for  what  purpose  they  were 
used.  He  should  have  anticipated 
the  existence  of  a  post  at  the  place 
of  the  accident.  That  was  the  very 
place  it  was  to  be  looked  for. 
Whatever  of  danger  was  incident  to 
the  existence  of  that  post  at  that 
place  was  one  of  the  ordinary  haz- 
ards of  his  emplojrment.  Scid- 
more  v.  Milwaukee  L.  S.  &  W.  R. 
Co.,  89  Wis.  188,  61 N.  W.  765. 

930.     Coles  V.  Union  Term.  R. 
Co.,  124  la.  48,  99  N.  W.  108. 
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lutely  plain  from,  the  character  and  location  of  the  structure 
that  it  was  unreasonably  hazardous.''^ 


931.  The  rule  as  declared  by 
Lord  Chief  Justice  Cockbum  in 
Clarke  v.  Holmes,  7  H.  &  N. 
937,  as  follows:  "No  doubt  when 
a  servant  enters  an  employment 
from  its  nature  necessarily  haz- 
ardous, he  accepts  the  service  sub- 
ject to  the  risks  incidental  to  it, 
or  if  he  thinks  proper  to  accept 
an  employment  on  machinery  de- 
fective from  its  construction  or 
from  the  want  of  proper  repair,  and 
with  knowledge  of  the  facts  enters 
on  the  service,  the  master  cannot 
be  held  liable  for  injury  to  the 
servant  within  the  scope  of  the 
danger  which  both  the  contracting 
parties  contemplated,  as  incidental 
to  the  employment."  It  was  said  in 
reference  to  this  rule:  "It  is  not 
necessary  to  hold  that  it  should  be 
applied  in  aU  its  rigor  to  casualities 
arising  from  the  use  of  complex 
and  dangerous  machinery,  the  con- 
dition of  which,  or  the  risks  in- 
volved in  different  conditions  of  it, 
an  ordinary  workman  might  be 
incapable  of  judging.  But  here  the 
structure  was  permanent  in  char- 
acter and  the  risks  resulting  from 
its  location  were  as  apparent  to 
the  ordinary  laborer  as  to  a  skillful 
mechanic  or  expert.  They  were 
visible  to  aU  and  could  be  as  well 
appreciated  by  the  deceased  who 
had  many  years  resided  at  the 
place  of  injury,  as  by  the  oflcers 
and  agents  of  the  company.  He 
took  service  subject  to  all  risks 
incident  to  the  position  and  mode  of 
construction  of  the  station  house, 
and  if  the  defendant  did  nothing 
after  the  employment  to  aggravate 
the  danger  there  was  no  UabiUty. 


.  .  .  The  intestate  as  brakeman 
and  conductor  had  been  familiar 
with  this  part  of  the  road,  having 
passed  over  it  daily  for  several 
months  and  had  been  a  resident 
of  Attica,  familiar  with  all  the 
surroundings  of  the  station  for 
many  years;  the  peculiar  construc- 
tion of  the  roof  of  the  station  house, 
the  size  and  width  of  the  cars  and 
the  near  approach  of  the  roof  to 
the  passing  cars  was  as  patent  to  the 
deceased  as  to  the  defendant  or 
any  of  its  officers  or  agents." 
Gibson  v.  Erie  R.  Co.,  63  N.  Y.  449, 
20  Am.  Rep.  552.  It  was  stated 
in  Massachusetts  that  since  a 
brakeman  assumes  all  the  ordinary 
risks  of  the  business,  no  duty  rests 
upon  the  company  with  reference 
to  structures  erected  for  a  proper 
purpose,  at  a  reasonable  distance 
from  the  track,  except  to  see  that 
they  do  not  expose  him  to  unnec- 
essary danger  by  being  left  in  an 
unsafe  or  improper  condition. 
Fearns  v.  N.  Y.  Cent.  &  H.  R.  Co., 
186  Mass.  529,  72  N.  E.  68.  In  a 
subsequent  case  the  facts  were  that 
an  employee  was  injured  while 
riding  on  the  steps  of  a  flat  car,  by 
being  knocked  off  by  the  corner  of  a 
building  which  was  two  feet  and 
seven  or  eight  inches  from  the 
nearest  rail  of  the  track  in  ques- 
tion, and  the  edges  of  the  comers 
of  the  building  were  torn  off  by 
the  cars  hitting  it,  a  distance  of 
four  or  five  feet  from  the  ground. 
He  had  been  by  the  building  six 
times  on  the  day  in  question  and 
it  was  the  seventh  time  he  was 
killed.  The  court  states:  "The 
case  therefore  is  not  a  case  on  the 
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The  Rhode  Island  court,  it  would  seem,  is  not  in  accord 
"with  the  courts  which  declare  the  location  of  such  structure 
is  an  ordinary  risk  assumed,  but  declare  that  structures 
located  so  near  the  track  as  to  expose  employees  on  trains 
to  danger  therefrom,  are  not  an  ordinary  or  incidental  risk 
assumed  by  the  employee,  and  an  employee  does  not 
assume  such  risk  unless  he  knows  of  the  danger  or  had 
competent  means  of  knowing  it.^'^ 

Knowledge  of  location  of  structures  generally. 
Where  a  locomotive  engineer  was  injured  by  contact 
with  a  post  erected  about  a  week  prior  as  a  temporary  sup- 
port to  a  bridge,  within  four  feet  from  the  track  and  two 
feet  from  the  tender  beam,  where  he  was  at  the  time,  it  was 
held  the  risk  was  one  assumed.  It  appeared  he  had  passed 
it  daily,  but  did  not  know  it  was  there.  That  many  other 
permanent  structures  were  as  close  or  closer  than  this 
post,  as  he  knew.  The  only  thing  of  which  he  was 
ignorant,  said  the  court,  was  this  particular  post.^^' 


undisputed  facts  where  the  intes- 
tate assumed  the  risk,  because  he 
knew  of  it;  but  in  our  opinion  the 
risk  is  one  assumed  by  entering  on 
the  employment  in  question. ' '  After 
stating  that  the  previous  decisions 
in  that  court  are  to  the  effect  that 
an  employee  assumes  the  risk  of 
permanent  structures  near  the 
track,  at  least  when  they  are  not 
unusually  near,  leaving  open  the 
question  whether  the  risk  is  as- 
sumed if  the  structure  is  unusually 
near,  proceeds  to  state:  "The 
question  so  left  open  is  now  up  for 
decision,  and  we  are  of  the  opinion 
that  the  quaUflcation  is  not  mate- 
rial, and  that  the  employee  as- 
sumed the  risk,  if  the  structure  in 
question  is  unusually  near  the 
track.  When  the  defendant  in- 
vited the  plaintiff's  intestate  to 
work  for  it,  the  invitation  given 
was  an  invitation  to  work  on  its 


raUroad  as  constructed.  In  in- 
viting him  to  work  for  it,  the  de- 
fendant did  not  come  under  an 
obligation  to  rebuild  its  tracks  and 
buildings  and  make  them  more  safe, 
but  the  plaintiff's  intestate  under- 
took to  work  on  the  defendant's 
railroad  as  then  constructed,  and 
so  took  the  risk  of  all  obvious  dan- 
gers, including  the  danger  of  the 
proximity  of  a  building  near  the 
defendant's  tracks,  although  it 
was  unusually  near."  There  was  a 
written  agreement  in  this  case 
that  the  employee  assumed  aU  the 
risks  but  the  case  seems  to  have 
been  decided  without  reference 
thereto.  McLeod  v.  N.  Y.  &  N.  H. 
R.  Co.,  191  Mass.  389,  77  N.  E. 
715,  114Am.St.  Rep.  628. 

932.  Wilson  v.  N.  Y.,  N.  H  &. 
H.  R.  Co.,  29  R.  I.  146,  69  Atl.  364. 

933.  Thain  v.   Old  Colony  R. 
Co.,  161  Mass.  353,  37  N.  E.  309. 
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In  many  of  the  eases  the  familiar  rule  that  the  master  is 
not  required  to  furnish  the  safest  or  best  appliances,  and 
that  he  is  not  required  to  discard  such  as  are  reasonably 
suited  to  the  business,  especially  where  those  used  by  him 
are  in  common  use,  seems  to  be  either  ignored  or  lost  sight 
of  and  the  eases  determined  upon  the  question  of  the  dan- 
ger to  which  they  expose  an  employee. 

General  custom  of  roads. 
It  would  seem,  and  it  practically  has  been  so  held, 
that  if  proper  structures  are  located  in  the  manner 
in  which  they  are  located  by  well  regulated  railroads  in 
general,  there  is  no  question  as  to  the  master's  liability 
in  case  of  injury  to  an  employee  caused  by  the  location  of 
such  structures,  to  be  submitted  to  a  jmy,  and  especially 
in  the  absence  of  proof  that  the  defendant  might,  by  the 
use  of  reasonable  care,  have  accomplished  its  purpose 
and  at  the  same  time  protected  its  employees  from  the 
danger.  Undoubtedly  the  true  doctrine  is  that  the  serv- 
ant assumes  the  risks  of  all  constructions  necessary  and 
reasonably  adapted  to  the  business,  and  unless  it  appear 
that  the  master  has  been  negligent  in  respect  to  the  loca- 
tion of  structures,  there  is  no  question  for  the  jury.'^* 

When  a  question  for  the  court. 

The  question  also  whether  the  employee  is  chargeable 
with  having  assumed  the  risk  from  his  famiharity  with  a 
structure,  near  the  track,  may  become  one  of  law  for  the 
court.  It  was  so  held  where  the  facts  were  that  a  brake- 
man  was  killed  while  on  a  train  by  contact  with  a  cattle 
chute  close  to  the  track  on  a  siding,  and  it  appeared  that 
for  nearly  two  months  he  had  passed  almost  daily,  and 
sometimes  several  times  a  day,  the  point  at  which  the 
accident  occmred,  and  had  taken  cars  out  of  the  siding 
before.''^ 

And  where  a  railroad  company  erected  a  coal  platform 
between  two  of  its  tracks,  so  near  to  one  track  that  a 
passenger  car  moving  along  the  track  passed  within  seven 

934.     Sisco,  Admx.  v.  Lehigh  &  935.     Boyd  v.  Harris,   176  Pa. 

H.  R.  R.  Co.,  145  N.  Y.  296.  St.  484,  35  At.  '222. 
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inches  of  the  platform  at  one  end,  and  four  and  one-half 
inches  of  it  at  the  other  end,  and  a  baggageman  in  the 
employ  of  the  company  who  was  familiar  with  its  location 
having  assisted  in  making  up  trains  every  day  for  two 
years,  was  forced  off  a  car  by  contact  with  it,  he  assumed 
the  risk.^'^ 

Doctrine  of  assumed  risk  not  applied  by  Alabama 
court. 

The  great  difficulty  in  treating  a  subject,  especially 
this  particular  one,  is  the  great  difference  of  opinion  ex- 
pressed by  different  coiu*ts.  The  rule  seems  simple 
enough,  yet  the  courts  apply  it  differently.  We  have 
seen  that  the  majority  of  courts  generally  apply  the 
rule  of  obvious  risks.  That  other  courts  give  it  only 
qualified  approval.  Yet  the  Alabama  court  has  dechned 
to  apply  the  doctrine  of  assumed  risk  at  aU.  Thus  in  a 
case  where  the  facts  were  that  a  brakeman,  while  de- 
scending the  ladder  of  a  caboose,  not  in  the  discharge  of 
his  duty,  but  for  some  purpose  of  his  own,  was  struck 
and  injured  by  the  supply  pipe  of  a  water  tank,  and  it 
appeared  he  had  been  three  months  on  the  road,  and  had 
occasionally  stopped  at  the  tank,  it  was  said:  "The  infer- 
ence is  irresistible  that  plaintiff  knew  or  ought  to  have 
known  of  the  location  of  the  tank  and  the  dangerous  proxim- 
ity of  the  supply  pipe  to  the  train.  But  mere  knowledge 
of  the  danger  is  not  a  defense,  but  is  a  circumstance  to  be 

936.     Perigo  v.   Chicago,   R.  I.  times     to     avoid     it."     Greenleaf 

&  P.  R.  Co.,  52  la.  276,  3  N.  W.  43.  Admr.  v.  Dubuque  R.  Co.,  33  la. 

In  a  prior  ease  it  seems  to  have  52.     Yet  in  the  case  above  cited, 

been  assumed  that  the  location  of  a  it  having  been  held  that  the  serv- 

water  spout  was  negligence  and  it  ant's  knowledge  was  a  waiver  of 

was  said:     "If  the  service  to  be  any  negligence  on  the  part  of  the 

performed  by  such  employee  was  of  company  in  respect  to  the  location 

a  character  to  require  that  his  ex-  of  the  structure,  it  was  said:     "This 

elusive  attention  should  be  fixed  waiver  cannot  be  affected  by  the 

upon  it  and  he  should  act  with  particular  situation  the  employee 

rapidity  and  promptness,  it  could  may  be  placed  in,  or  the  rapidity  or 

hardly  be  expected  that  he  should  promptness   with   which   he   may 

always  bear  in  mind  the  existence  be  required  to  act  at  the  time  of  the 

of  the  defect  or  be  prepared  at  all  accident." 
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considered  on  the  question  of  negligence.  Whether  or  not 
he  was  guilty  of  negUgence  depends  upon  the  use  he  made 
of  such  knowledge. ' '  The  question  was  held  to  be  one  of  the 
exercise  of  ordinary  care  and  not  assumed  risk.''' 

The  injury  being  the  result  of  an  act  not  within  the 
servant's  employment,  there  was  no  liability  on  the  part 
of  the  master,  and  the  question  of  contributory  negli- 
gence was  not  involved.  If,  however,  it  should  be  con- 
sidered as  involved,  he  was  guilty  of  it  as  matter  of  law. 
However,  if  there  was  no  negUgence  on  the  part  of  the 
employer,  there  could  not  be  contributory  neghgence. 
However,  he  had  full  knowledge  of  the  facts  and  the 
danger,  it  is  so  declared.  Even  if  it  were  held  that 
contributory  negligence  was  involved,  yet,  having  as- 
sumed the  risk,  it  became  immaterial.  The  logic  of  the 
case  seems  to  be  that  if  there  is  involved  a  question 
of  negUgence  on  the  part  of  the  servant,  it  is  for  the  jury, 
and  precludes  the  defense  of  assumed  risk,  where  otherwise 
the  defense  of  assumed  risk  would  prevail  as  matter  of 
law.  The  circumstances  may  be  such  as  to  show  negU- 
gence on  the  part  of  the  servant  and  the  question  of 
assumed  risk  may  be  involved,  and  the  court  may  very 
properly  determine  the  defense  on  the  former  ground 
without  reference  to  the  latter,  as  matter  of  law.  It  can- 
not ignore  the  latter  defense  by  leaving  it  to  the  jury 
to  determine  the  master's  UabiUty  solely  upon  the  question 
of  contributory  negUgence. 

Indiana  court  applied  doctrine  of  contributory  negli- 
gence. 

An  adult  with  six  months'  experience  as  brakeman 
upon  a  freight  train  was  injured  while  descending  a  car 
by  contact  with  a  water  tank  placed  near  the  track.  It 
appeared  he  was  famiUar  with  its  location,  having  passed 
it  almost  daily  during  his  term  of  service,  that  at  the  time 
of  his  injury  he  had  his  back  to  it,  and  did  not  look  to 
ascertain  his  peril,  and  at  the  particular  time  had  no 

937.    Wilson    v.    Louisville    & 
N.  R.  Co.,  85  Ala.  269,  4  So.  701. 
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orders  to  descend  the  car.  It  was  held  he  was  chargeable 
with  negligence  and  this  was  sufficient  to  preclude  re- 
covery from  the  master.^ '^ 

Application  of  rule  to  particular  structures  near  track. 

We  have  shown  in  a  general  way  that  as  to  such  struc- 
tures, the  courts  are  not  in  harmony.  That  some  have 
placed  their  determination  on  the  theory  that  such 
structures  are  unnecessarily  dangerous  and  draw  an 
inference  therefrom  that  the  master  is  negligent  in  not 
providing  a  safe  place.  They  ignore  the  well  settled  rule 
as  to  obvious  risk,  and  determine  that  a  servant  must 
have  actual  knowledge  of  the  precise  location  of  such 
structiires  to  the  track, — in  other  words,  the  precise 
danger.  No  such  strict  interpretation  is  held,  even  by  the 
same  courts,  as  to  structures  or  appliances  in  mills  and 
factories  or  with  respect  to  other  objects.  The  cases  in 
which  the  question  of  assumption  of  the  risk  from  the 
location  of  such  structures,  has  been  involved,  are  very 
numerous  and  in  order  that  a  more  com.plete  understand- 
ing of  the  position  of  the  courts  may  be  obtained,  we  have 
concluded  to  state,  in  the  form  of  notes,  the  facts,  the 
reasoning  and  the  determination  of  the  courts  in  particular 
instances  and  with  reference  to  the  particular  structure 
involved.  Thus,  the  question  has  arisen  where  the  struc- 
ture near  the  track  was  an  awning  ;^'^  pillars  of  a  bridge 

938.  Pennsylvania  Co.  v.  Fin-  awning  so  projects  over  the  line 
ney,  145  Ind.  551,  42  N.  E.  816.  of  the  road  that  a  brakeman  upon  a 

939.  A  brakeman  was  injured  freight  train,  in  the  performance 
by  contact  with  an  awning  pro-  of  his  duties,  would  be  likely  to  be 
jecting  from  a  building  to  within  a  swept  from  the  train  in  collision 
few  inches  of  the  track.  It  was  with  it.  Knowledge  on  the  part  of 
held  under  the  circumstances  of  such  a  brakeman  would  not  be 
the  case  that  such  employee  had  presumed  where  it  appeared  he 
not  assumed  the  risk.  WhUe  admit-  had  only  been  on  the  road  two 
ting  the  general  rule,  it  was  stated  months  and  with  the  exception  of 
that  it  cannot  be  said  that  a  brake-  two  trips  had  passed  the  structure 
man  engaged  in  the  service  of  a  in  the  night  time.  lUinois  Cent, 
railroad  company  must  know  R.  Co.  v.  Welch,  52  lU.  183,  4  Am. 
whether  or  not  there  may  be  one  Rep.  593.  An  employee  was 
among  many  structures  upon  the  injured  by  contact  with  the  awning 
line   of   the   road   whose   roof   or  of  an  elevator  which  projected  over 
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over  the  track  ;'^°  buildings,  including  sheds,  oil  houses, 
etc.,'"  cattle  guards;'^^  chutes,  including  cattle  chutes, 
fish  chutes,  coal  chutes,  etc.;'^'  fences,  wire  and  others;*** 
maU  crane ;'*^  ore  bin;'**  coal  bin;'*'  platform  for  loading 
stone;'*'  poles,  including  trolley  poles,  telegraph  poles, 
electric  light  poles,  etc.  ;'*'  etc.  The  Minnesota  coiirt  seem 


a  side  track.  It  was  said  the  em- 
ployer had  no  right  to  subject  him 
to  umiecessary  peril,  without  his 
consent,  "but  it  is  well  settled  in 
the  courts  of  this  country  and 
England  that  if  a  servant  chooses 
to  enter  an  employment  involving 
dangers  of  personal  injury,  which 
the  master  might  have  avoided,  he 
takes  upon  himself  the  risks  of  all 
the  hazards  incident  to  the  em- 
ployment, the  existence  and  nature 
of  which  were  known  to  him  when 
he  entered  the  service,  and  which 
he  had  no  reason  to  expect  would  be 
obviated  or  removed.  If  a  person 
accepts  service  with  a  knowledge 
of  the  position  of  structures  from 
which  he  had  occasion  to  be  appre- 
hensive of  injury,  he  cannot  require 
the  master  to  make  changes  so  as 
to  obviate  the  danger  or  hold  him 
liable  for  damages  in  ease  of 
injury."  Clark  Adtnx.  v.  St.  Paul  & 
Sioux  City  R.  Co.,  28  Minn.  128,  9 
N.  W.  581.  An  employee,  an  oper- 
ative upon  a  train,  who  had  worked 
on  the  same  division  for  at  least 
two  years,  was  injured  by  contact 
with  a  projecting  awning  upon  a 
permanent  structure  which  had 
existed  aU  the  time  of  his  employ- 
ment. It  appeared  that  when  he 
was  injured  he  was  upon  a  oar  of 
unusual  height,  but  which  was  of  a 
similar  pattern  to  those  occasion- 
ally hauled.  It  was  held  it  was  not 
negligence  to  haul  such  a  car. 
That  the  risk  of  injury  from  the 


use  of  such  a  car  was  assumed,  and 
also  that  the  danger  from  such 
projecting  awning  was  a  risk 
assumed.  Fisk  v.  Fitchburg  R.  Co., 
158  Mass.  238,  33  N.  E.  510. 

940.  It  was  held  that  an  experi- 
enced brakeman,  knowing  the  con- 
ditions adjacent  to  the  track,  upon 
which  he  works,  assumes  the  risk  of 
injury  from  one  of  the  iron  pillars 
of  a  bridge  over  the  track,  situated 
four  feet  from  the  track,  where 
injured  while  upon  a  side  ladder  of 
a  moving  ear.  Bell  v.  N.  Y.,  N.  H. 
&  H.  R.  Co.,  168  Mass.  443,  47 
N.  E.  118. 

941.  Wbere  an  experienced  em- 
ployee was  killed  by  contact  with 
a  shed  located  close  to  a  side  track 
in  the  defendant's  yard,  where  he 
had  been  at  work  for  a  month  or 
six  weeks,  and  where  during  that 
time  cars  were  shipped  in  on  that 
side  track  once  or  twice  a  day,  al- 
though it  did  not  appear  in  evi- 
dence that  plaintiff  had  assisted  as 
to  the  particular  track  yet  such 
must  have  been  the  fact  as  he  was 
one  of  a  switching  crew  of  four,  it 
was  held  that,  under  the  circum- 
stances of  the  case,  it  could  not  be 
said  that  he  assumed  the  risk.  The 
court  distinguishes  the  case  from 
Illeck  v..  Railway  Co.,  67  Mich.  632, 
35N.  W.  708;  Sweet  v.  Michigan 
Cent.  R.  Co.,  87  Mich.  559,  49 
N.  W.  559.  It  first  determined 
that  the  maintaining  of  a  side 
track  so  close  to  a  building  in  its 
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yards  as  to  endanger  the  lives 
of  employees,  was  negligence.  In 
the  lUiok  case  the  maintenance  of 
the  narrow  bridge  was  not  negli- 
gence. That  the  employee  there, 
from  the  frequency  with  which  he 
passed  through  the  bridge,  was 
chargeable  with  knowledge  of  its 
manner  of  construction.  That  he 
was  not  called  upofi  to  ascend  the 
ladder  of  the  car  at  that  particular 
place.  In  the  ease  under  consider- 
ation, the  evidence  did  not  show 
that  the  employee  was  ever  called 
upon  to  observe  the  actual  condi- 
tions, that  he  ever  helped  to 
switch  a  oar  on  that  track,  and 
hence  was  not  conclusively  pre- 
sumed to  have  been  negligent  in 
not  informing  himself.  It  was  held 
that  an  employee  on  a  train  as- 
sumes the  risk  of  injury  from  an  oil 
house  located  dangerously  near  a 
spur  track,  where  he  has  knowledge 
of  such  conditions  or  the  same 
are  open  and  obvious.  Chicago,  B. 
&  Q.  R.  Co.  V.  McGinnis,  49  Neb 
649,  68  N.  W.  1057.  Whether  a 
brakeman  injured  by  contact  with 
the  projecting  roof  of  a  building 
while  on  top  of  a  car,  had  assumed 
the  risk  from  such  source,  in  view 
of  his  limited  experience  in  the 
yard,  was  held  to  be  a  question  for 
the  jury.  Hawley  v.  Chicago,  B. 
&  Q.  R.  Co.,  133  Fed.  150. 

942.  Where  a  brakeman  in  at- 
tempting to  let  off  a  defective 
brake,  was  struck  by  a  cattle 
guard,  which  Hke  all  the  guards 
along  the  Une  of  the  road  was 
dangerously  near  the  track,  and  it 
appeared  he  was  not  a  new  or 
inexperienced  employee,  but  on  the 
contrary  knew  the  defective  char- 
acter of  the  brake  and  that  many 
of  the  guards  were  so  near  as  to  be 


dangerous,  though  he  did  not 
know  as  to  the  one  in  question,  it 
was  held  that  such  dangers  were  a 
risk  assumed  by  him.  Missouri 
Pac.  R.  Co.  V.  Somers,  71  Tex.  700, 
9  S.  W.  741 ;  same  case,  78  Tex.  439, 
14  S.  W.  749.  A  brakeman  in  the 
employ  of  a  raUroad  company  was 
chargeable  with  knowledge  of  the 
location  of  wire  fences  to  cattle 
guards,  with  reference  to  their 
proximity  to  the  track  and  of  the 
dangers  ordinarily  incident  there- 
from. It  was  said  that  a  person 
engaged  in  a  particular  employment 
will  be  presumed  to  have  that 
knowledge  of  the  dangers  incident 
to  his  employment  which  he  could 
have  acquired  by  the  exercise  of 
ordinary  diligence.  McKee  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  83  la. 
616,  50  N.  W.  209,  13  L.  R.  A.  817. 
It  was  held,  however,  that  a  rail- 
road employee  does  not  assume  the 
risk  of  being  struck  by  a  cattle 
guard  along  the  track,  where  he 
had  not  reasonable  ground  to  be- 
lieve that  they  were  constructed  so 
near  the  track  as  to  render  it 
"possible"  for  him  to  be  struck 
thereby  when  on  the  ladder  of  a 
freight  car,  but  only  where  he  knew 
that  it  was  "probable"  that  he 
would  be  so  struck.  San  Antonio  & 
A.  P.  R.  Co.  V.  Engelhorn,  24  Tex. 
Civ.  App.  324,  62  S.  W.  561,  65  S. 
W.  68. 

943.  It  was  said  that  the  usual 
practice  of  railroad  companies  in 
operating  their  roads  and  con- 
structing their  machinery  and  build- 
ings, cannot  be  ground  for  relief 
from  liability  for  injuries  sustained, 
if  the  custom  or  practice  disre- 
gards the  safety  of  employees  as 
required  by  law.  This  was  said  in 
regard   to   a  cattle  chute  erected 
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close  to  the  track;  but  the  court 
found,  contrary  to  the  verdict  of 
the  jury,  that  it  was  not  located 
so  near  as  to  be  unnecessarily  dan- 
gerous to  an  employee  using  due 
care.  Allen  v.  Burlington,  C.  R.  & 
N.  R.  Co.,  64  la.  94.  Same  case, 
57  la.  623.  And  held  by  another 
court  that  it  was  negligence  per  se 
on  the  part  of  a  raih'oad  company 
to  construct  and  maintain  cattle 
chutes  dangerously  near  the  tracks, 
where  it  is  not  a  practical  necessity 
so  to  do,  and  that  such  may  be  in 
conformity  to  a  custom  among 
railroads  would  not  justify  the  act 
or  relieve  the  company  from  the 
charge  of  negligence.  Dorsey  v. 
Phillips  &  Colby  Const.  Co.,  42 
Wis.  483. 

Actual  knowledge  must 
appear  foe  the  court  to  de- 
termine as  matter  op  law.  a 
brakeman  had  been  in  the  service  of 
a  railroad  company  for  twenty- 
eight  days,  making  several  trips 
past  a  coal  chute  which  stood  28  J^ 
inches  from  the  ladders  upon  cars, 
to  which  was  attached  seven  feet 
from  the  ground  a  foot  board  which 
was  only  16}^  inches  from  such 
ladders,  and  his  train  had  stopped 
there  at  least  twice  to  take  coal. 
In  the  absence  of  any  proof  as  to 
his  having  actual  knowledge  of  the 
structure,  it  was  held  he  did  not 
assume  the  risk,  as  matter  of  law. 
It  was  said  no  presumption  of  such 
knowledge  can  be  indulged.  Chi- 
cago &  A.  R.  Co.  V.  Stevens,  189 
lU.  226,  59  N.  E.  677. 

Structure  located  close  to 
MAIN  track;  different  rule  ap- 
plied. A  brakeman  not  familiar 
with  the  surroundings,  injured  by 
contact  with  a  fish  chute  abutting 
upon  part  of  the  main  track  of  a 


railroad,  and  ■within  a  few  inches 
therefrom,  not  within  the  com- 
pany's yards,  does  not,  as  matter  of 
law,  assume  the  risk  from  the  loca- 
tion of  such  structure.  The  rule 
would  be  otherwise  if  such  struc- 
ture abutted  upon  a  side  track. 
Phelps  V.  Chicago  &  West  Mich. 
R.  Co.,  122  Mich.  171. 

A  question  for  jury  in  par- 
ticular CASE.  The  question  of  as- 
sumption of  risk  by  an  employee 
on  a  railroad  train,  injured  by  con- 
tact with  a  cattle  chute  in  close 
proximity  to  the  track,  was  a 
question  for  the  jury,  where  it  was 
questionable  whether  the  employee 
knew  of  the  danger  incident  to  the 
chute,  and  if  he  did  know  of  it, 
whether  under  the  circumstances 
in  which  he  was  acting  he  should 
be  held  to  have  the  danger  in  mind 
and  to  have  avoided  it.  Keist  v. 
Chicago  Great  West  R.  C.  Co.,  110 
la.  320,  81  N.  W.  181. 

Located  unnecessarily  near 
track.  It  was  held  by  a  Federal 
court  that  a  brakeman  did  not 
assume  the  risk  of  injury  from  con- 
tact with  a  cattle  chute  located 
unnecessarily  near  the  track,  and 
which  was  likely  to  cause  him 
injury  while  mounting  a  car. 
Wood  V.  Louisville  &  N.  R.  Co., 
88  Fed.  44.  It  was  held  that  a  fire- 
man who  for  many  months  almost 
daily  had  passed  a  cattle  chute 
upon  a  side  track  close  to  the  track, 
and  had  frequently  done  switching 
upon  such  tracks,  was  chargeable 
with  knowledge  of  the  danger  from 
such  source,  although  he  may  not 
have  known  its  precise  distance 
from  the  track.  New  York  C.  & 
St.  L.  R.  Co.  V.  Ostman,  146  Ind. 
452,  45  N.  E.  651. 
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944.  It  was  said  a  railway  com- 
pany is  required  to  place  its  signal 
posts,  cattle  g:uards,  fences  and 
other  structures  used  in  connection 
with  the  road,  at  a  safe  distance 
from  the  track,  to  the  end  that 
they  wiU  not  be  dangerous  to  the 
employees  operating  trains.  This 
rule  was  declared  where  the  facts 
were  that  an  engineer,  whUe  outside 
the  cab  attending  to  some  repairs 
upon  the  tank  of  his  engine,  came  in 
contact  with  a  fence  which  could 
have  caused  him  no  harm  had  he 
been  in  his  cab.  It  was  held,  how- 
ever, that  the  facts  presented  a 
question  for  the  jury  whether  the 
fence  was  erected  too  close  to  the 
track.  Murphy  v.  Wabash  R.  Co., 
115  Mo.  Ill,  21  S.  W.  862.  Where, 
however,  an  employee  was  injured 
by  contact  Viith  a  wire  fence  at  the 
end  of  a  cattle  guard,  while  he  was 
upon  a  moving  train,  but  in  an 
exposed  position  at  the  side  of  the 
ear,  looking  under  it  to  discover 
whether  there  was  any  defect  in 
the  appliance,  a  defect  beiag  sug- 
gested to  him  by  gravel  being 
thrown  from  under  the  car,  and  it 
appeared  the  fence  was  three  feet, 
two  inches  from  the  rail,  and  that  all 
such  along  the  line  were  constructed 
substantially  the  same  distance 
and  in  the  same  manner,  and  no 
accident  from  such  cause  had 
happened  before,  it  was  held  that, 
conceding  that  the  fence  could 
with  reasonable  care  have  been  so 
constructed  that  the  accident  was 
improbable,  it  was  due  to  a  cause 
of  such  rare  occurrence  that  the 
defendant  in  the  exercise  of  rea- 
sonable diLigenoe  was  not  required 
to  provide  against  it.  McKee  v. 
Chicago,  R.  I.  &  P.  C.  R.  Co.,  83 
la.  616,  50  N.  W.  209,  13  L.  R.  A. 


817.  It  was  held  that  a  brakeman, 
familiar  with  the  road  upon  which 
he  is  operating,  assumes  the  risk 
of  contact  with  a  fence  located 
three  feet  nine  inches  from  the 
nearest  rail  of  the  track,  where 
injured  at  night  in  descending 
from  a  moving  car.  Ryan  v.  N.  Y., 
N.  H.  &  H.  R.  Co.,  169  Mass. 
267,  47  N.  E.  877. 

945.  It  was  held  that  an  engi- 
neer did  not  assume  the  risk  of  in- 
jury from  a  mail  crane  located  some 
seven  inches  nearer  the  end  of  the 
cab  than  others  upon  the  road. 
He  was  injured  while  leaning  out  of 
the  cab,  by  contact  with  the  arm  of 
such  crane.  International  &  G. 
N.  R.  Co.  V.  Stephenson,  22  Tex. 
Civ.    App.    220,    54   S.   W.    1086. 

Where  an  employee  while  mount- 
ing a  car  in  a  moving  train,  in  the 
night,  was  struck  by  a  mail  crane 
located  so  as  to  be  distant  about 
twenty-two  inches  from  the  ladder 
of  a  box  car,  and  it  appeared  that 
when  the  train  started  he  was  in  a 
store  nearby  and  ran  to  catch  the 
train,  it  was  held  there  was  no  evi- 
dence that  the  structure  was  lo- 
cated so  as  to  be  dangerous  to  em- 
ployees when  engaged  in  the  line  of 
their  duties,  and  that  a  nonsuit 
was  proper.  Wolf  v.  East  Tenn.  V. 
&  G.  R.  Co.,  88  Ga.  210,  14  S.  E. 
199.  It  was  said  in  a  case  where  it 
appeared  that  a  fireman  was 
killed  by  comiag  in  contact  with  a 
mail  catcher  located  near  the  track, 
that  the  railroad  company  had  no 
right  to  erect  machinery  for  any 
purpose  so  near  the  track  that  the 
slightest  indiscretion  on  the  part 
of  employees  might  prove  fatal. 
Chicago,  B.  &  Q.  R.  Co.  v.  Gre- 
gory, 58  111.  272.  Yet  where  a 
platform    for    loading    stone    was 
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maintained  so  near  the  track  as  to 
leave  a  space  of  but  a  few  inches 
between  it  and  the  sides  of  a  car 
upon  such  track,  it  was  held  by  the 
same  court  that  it  was  not  negli- 
gence per  se  nor  was  the  structure 
of  such  a  dangerous  character  as  to 
require  warning  of  its  precise  loca- 
tion and  danger  to  brakemen  in  the 
company's  employ.  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Clark,  108  111.  113. 

946.  It  was  held  that  an  em- 
ployee on  a  train  did  not,  as 
matter  of  law,  assume  the  risk  of  an 
ore  bin  near  the  track,  although 
he  had  frequently  seen  it  and  knew 
in  a  general  way  that  it  was  lo- 
cated near  the  track,  but  had  never 
had  occasion  to  examine  its  location 
closely  or  to  take  a  car  from  that 
track.  It  had  been  built  only 
about  two  months,  and  half  of  that 
time  he  was  off  duty.  Collins  v. 
Mineral  Point  &  N.  R.  Co.,  136 
Wis.  421,  117  N.  W.  1014. 

947.  The  general  rule  stated  as 
to  obvious  risks  and  applied  to  a 
coal  bin  near  the  track.  It  was 
said,  however,  that  if  the  employee 
undertook  to  replace  the  oil  can, 
while  standing  on  the  side  of  the 
engine  tender  while  the  engine  was 
standing  still,  and  the  engineer 
without  warning  and  without  his 
knowledge,  suddenly  and  swiftly 
approached  the  point  of  danger, 
then  he  would  be  entitled  to  recover 
notwithstanding  his  knowledge  of 
the  defect.  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Gray,  25  Tex.  Civ.  App.  99, 
63  S.  W.  927. 

948.  Where  a  platform  for  load- 
ing stone  was  maintained  so  near 
the  track  as  to  leave  a  space  of 
about  ten  inches  between  it  and  the 
sides  of  a  car  upon  the  track,  and  a 
brakeman  was  injured  while  work- 


ing there  by  being  pressed  between 
it  and  the  car,  and  it  appeared  he 
had  been  employed  upon  the  road 
for  some  time,  though  he  may  not 
have  known  of  the  distance  of  this 
particular  structure  from  the  track, 
it  was  held  the  risk  was  one  he 
assumed.  It  was  said  "the  master 
could  not  be  expected  to  send  an 
experienced  man  along  to  inform 
his  employees  of  the  existence  of 
every  structure  on  the  Une  of  the 
road."  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Clark's  Admr.,  108  lU.  113. 
949.  A  street  car  conductor, 
who  had  been  over  the  road  but 
twice,  was  killed  by  a  pole  sup- 
porting the  trolley  wire  which  had 
been  placed  seven  inches  nearer  the 
car  than  others  along  the  line, 
while  he  was  collecting  fares  from 
the  foot  board  at  a  place  directed 
by  the  motorman.  It  was  held  that 
he  did  not  assume  the  risk  if  such 
misplaced  pole  was  not  known  to 
him  and  its  position  was  not  rea- 
sonably apparent.  Pikesville,  R.  & 
E.  G.  R.  R.  V.  State,  88  Md.  563, 
42  At.  214.  A  brakeman  familiar 
with  his  surroundings,  injured  by 
contact  with  a  telegraph  pole 
negligently  placed  so  near  a  side 
track  as  to  prevent  him,  when 
riding  on  the  side  ladder  of  a  car, 
from  passing  it  in  safety,  did  not 
assume  the  risk  from  the  location 
of  such  structure  as  matter  of  law, 
it  appearing  that  the  other  poles 
along  the  line  were  not  so  placed 
and  it  not  appearing  that  he  had 
actual  knowledge  of  the  dangerous 
proximity  of  the  pole  in  question. 
Two  of  the  judges  dissenting. 
Potter  V.  Detroit,  G.  H.  &  M.  R. 
Co.,  122  Mich.  179,  82  N.  W.  245. 
The  decision  in  this  case  is  hardly 
consistent    with    that    in    Pahlan 
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V.  Railway  Co.,  122  Mich.  232, 
81  N.  W.  103,  decided  at  same 
term.  It  was  held  a  question  for  the 
jury  whether  a  conductor  of  a 
street  car,  injured  while  on  the 
running  board  by  contact  with  a 
pole,  located  22  inches  nearer  the 
track  than  the  average  distance  of 
the  poles  on  the  line,  such  pole 
inclining  towards  the  track  6}^ 
inches  in  six  feet,  assumed  the  risk. 
He  had  been  employed  for  four 
years  and  had  passed  it  many  hun- 
dred times,  but  there  was  evidence 
that  he  had  not  observed  its  dan- 
gerous proximity  to  the  track. 
Withee  v.  Somerset  Traction  Co., 
98  Me.  61,  56  At.  204. 

Support  removed  without  em- 
ployee's KNOWLEDGE,  PERMITTING 
POLE     TO     LEAN     TOWARDS     TRACK. 

While  an  employee  assumed  the  risk 
of  the  danger  from  a  pole  close  to 
the  track,  held  in  position  by  a  guy 
wire,  yet  where  such  guy  wire  had 
been  removed  without  his  knowl- 
edge, permitting  the  pole  to  lean 
over  the  track,  and  so  close  to  the 
top  of  a  car  upon  which  he  was 
performing  his  duties  as  that  he 
came  in  contact  with  it,  and  was 
injured,  it  could  not  be  said  he 
assumed  the  increased  hazard. 
Bradley  v.  Central  Vermont  R. 
Co.,  196  Mass.  360,  82  N.  E.  44. 
An  employee,  however,  of  some 
months  experience  in  operating  cars 
upon  the  company's  tracks,  was 
held  to  assume  the  risk  of  an  electric 
pole  placed  near  the  track,  though 
bent  and  leaning  towards  the  track. 
Kath  V.  East  St.  L.  &  Suburban  R. 
Co.,  232  lU.  126,  83  N.  E.  533. 
Limited  opportunity  to  ob- 
serve.    It  was  a  question  for  the 


jury  whether  a  brakeman  assumed 
the  risk  of  injury  from  a  telegraph 
pole  in  a  switching  yard  placed  dan- 
gerously near  a  track.  He  had  not 
passed  the  place  where  the  pole 
stood  more  than  three  times  and 
then  he  was  on  top  of  a  car.  At  the 
time  of  the  injury  to  him  it  was 
snowing  and  the  atmosphere  was 
obscured  by  smoke  from  the  engines 
of  a  glass  company's  plant,  and 
from  those  of  a  box  factory.  Illi- 
nois Terminal  R.  Co.  v.  Thompson, 
210  lU.  226,  71  N.  E.  328. 

Knowledge  presumed.  The 
evidence  showing  that  a  yard 
master  injured  in  being  knocked 
off  from  a  moving  train  in  the 
railroad  company's  yard  by  con- 
tact with  an  electric  light  pole 
erected  near  the  track,  was  so 
familiar  with  the  yard  as  to  charge 
him  with  knowledge  of  the  loca- 
tion, it  was  held  he  assumed  the 
risk.  Blackstone  v.  Central  of 
Georgia  R.  Co.,  112  Ga.  762,  38 
S.  E.  79.  It  was  held  that  a  con- 
ductor of  a  street  car,  with  experi- 
ence as  such,  but  only  slight  on  the 
particular  road,  assumed  the  risk 
from  trolley  poles  at  the  side  of  the 
track.  Ladd  v.  Brocton  St.  R. 
Co.,  180  Mass.  454,  62  N.  E.  730. 

Attention  diverted.  There  not 
being  sufficient  proof  that  a  brake- 
man  who  was  injured  by  contact 
with  a  telegraph  pole  as  he  was  in 
the  act  of  descending  from  a  car, 
knew  anything  of  the  pole  or  its 
location,  the  supposition  being  that 
his  eyes  were  directed  to  the  side 
of  the  car  while  he  was  in  the  act 
of  getting  down,  he  did  not  assume 
the  risk.  Chicago  &  Iowa  R.  Co.  v. 
Russell,  91  111.  298,  33  Am.  Rep.  54. 
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to  make  it  the  absolute  duty  of  a  railroad  company  to 
place  its  structures  at  a  reasonably  safe  distance  from  its 
tracks  so  as  to  not  be  dangerous  to  brakeman  or  other 
operatives  upon  trains,  or  to  warn  them  of  danger.  There 
is  no  principle  in  accord  with  such  ruling.  Structures  are 
constructed  and  maintained  as  necessary  adjuncts  to  the 
successfvil  operation  of  the  road.  The  primary  purpose 
is  not  that  of  safety  to  employees.  That  is  incidental. 
It  was  said  the  employees  are  not  presumed  to  assume  the 
risk  of  such  perils  in  the  absence  of  notice.  The  pre- 
sumption is  the  other  way  if  the  risk  is  obvious.  What  was 
said  was  in  reference  to  a  signal  post  erected  in  the  center 
of  a  space  between  two  tracks,  close  to  each  other,  and 
where  the  employee  had  worked  more  than  two  weeks, 
passing  the  pole  many  times  a  day,  and  was  charged 
with  knowledge  of  its  existence,  though  not  of  the  precise 
distance  from  the  track.  ^^^ 

The  rule  has  also  been  involved  where  the  structure 
near  the  track  was  a  post;'^^  a  retaining  wall;'^^  a  scale 
box;'^'  a  station  limit  board  ;'^*  a  switch  stand  or  the 
like;'"  a  tree;'^^  a  trestle;'"  and  a  water  spout.'^' 

950.  Jolmsoii  V.  St.  P.  M.  &  wMle  leaning  out  of  the  cab  window 
M.  R.  Co.,  43  Minn.  53,  44  N.  W.  watching  for  signals,  it  was  held 
884.  that  an  action  could  not  be  main- 

951.  It  was  held  a  question  for  tained  against  the  concipany  as  it 
the  jury  whether  a  brakeman  was  a  risk  assumed.  It  was 
assumed  the  risk  of  injury  from  said:  "The  abutments  of  forty- 
contact  with  a  post  set  dangerously  six  bridges,  numerous  buildings, 
near  the  track,  where  such  post  entrances  to  stations  and  other 
was  set  at  about  5  P.  M.  and  he  structures  on  the  line  of  the  road 
came  in  contact  with  it  and  was  were  the  same  distance  from  the 
injured  at  half  past  six,  the  same  track.  These  facts  were  known 
evening.  The  only  opportunity  he  to  the  plaintiff  although  he  testi- 
had  for  examination  or  observation  fled  he  had  not,  previous  to  his 
was  once  passing  it,  standing  on  injury,  noticed  this  particular  post, 
the  foot  board  of  an  engine,  As  between  the  plaintiff  and  this 
shortly  before  the  accident,  when  defendant  it  was  immaterial 
it  was  dark.  Gorham  v.  Sioux  City  whether  it  would  have  been  pru- 
S.  Y.  Co.,  118  la.  749,  92  N.  W.  698.  dent  to  have  placed  all  the  strue- 
Where  an  engineer  was  injured  by  tures  a  greater  distance  from  the 
his  head  coming  in  contact  with  a  track.  If  there  was  any  danger  to 
signal  post  located  near  the  track,  the  plaintiff  while  in  the  perfor- 
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mance  of  his  duty,  it  was  a  risk 
assumed."  Lovejoy  v.  Boston  & 
LoweU  R.  Co.,  125  Mass.  79,  28 
Am.  Rep.  206.  Where  a  brakeman 
■was  injured  wMle  eUmbiag  the  side 
ladder  of  a  oar,  by  contact  with  a 
post  near  the  track  which  was  one 
of  many  similar  structures  equally 
near  the  track  and  which  he  had 
passed  every  day  in  the  course  of 
his  two  years  employment,  it  was 
held  that  he  must  be  deemed  to 
have  assumed  the  risk,  whether  or 
not  he  actually  knew  the  danger. 
Austin  V.  Boston  &  Maine  R.  Co., 
164  Mass.  282,  41  N.  E.  288.  And 
where  a  brakeman  who  had  been  in 
the  employ  of  defendant  for  months 
at  the  place  of  receiving  his  injury, 
was  familiar  with  the  situation,  it 
was  said  he  must  have  known  of  the 
existence  of  a  post  located  near  the 
track,  and  therefore  assumed  the 
risk  of  contact  with  it  while  per- 
forming his  duties  upon  moving 
cars.  Pennington  v.  Detroit  G. 
H.  &  M.  R.  Co.,  90  Mich.  505,  51 
N.  W.  634. 

Former  cases  distinguished. 
A  brakeman  was  injiu-ed  by  contact 
with  a  signal  post  as  he  was  in  the 
act  of  cUmbing  the  ladder  upon  a 
car  diu:ing  his  first  trip  over  the 
road.  It  was  held  it  could  not  be 
held  as  matter  of  law,  that  he 
assumed  the  risk.  The  distinction 
was  made  between  this  case  and 
Lovejoy  v.  Railway  Co.,  125 
Mass.  9,  28  Am.  Rep.  206,  that 
in  the  latter  the  circumstances 
were  such  that  knowledge  woidd  be 
charged  to  the  servant  of  the  exist- 
ence of  such  post  from  his  familiar- 
ity with  the  manner  in  which  the 
structures  were  generally  located 
with  reference  to  the  track,  while 
in  the  former  there  was  no  such 


familiarity,  and  knowledge  ought 
not  to  be  presumed.  It  was  said: 
"The  fact  that  it  (the  danger)  was 
incident  to  the  emplojonent  is  not 
sufficient.  Peril  from  dangerous 
machinery  or  appliances  or  struc- 
tures is  incident  to  employment 
upon  them,  but  the  risk  is  not 
assumed  by  the  employees,  unless 
he  knows  the  danger,  or  unless  it  is 
obviously  incident  that  he  will  be 
presumed  to  know  it."  Scanlon  v. 
Boston  &  Albany  R.  Co.,  147  Mass. 
484,  18  N.  E.  209,  9  Am.  St.  Rep. 
733.  See,  however,  McLeod  v. 
N.  Y.,  N.  H.  &  H.  R.  Co.,  191 
Mass.  389,  77  N.  E.  715,  114  Am. 
St.  Rep.  628,  where  it  is  expressly 
held  that  such  a  risk  is  an  ordinary 
risk  and  assumed  upon  entering 
the  employment. 

952.  An  experienced  employee 
in  a  raUroad  yard  assumed  the  risk 
of  injury  from  a  retaining  wall  close 
to  the  track,  where  he  had  been 
advised  by  printed  instructions  that 
there  were  such  walls,  and  that  it 
was  dangerous  and  not  to  go  upon 
the  ladders  when  near  them. 
Hitchcock  V.  Railway  Transfer 
Co.,  81  Minn.  352,  84  N.  W.  42. 

953.  Where  a  switchman  in 
defendant's  yard  was  injured  in 
being  swept  from  the  side  of  a  car 
by  contact  with  a  scale  box,  only 
18  H  inches  from  the  side  of  a 
freight  car  moving  on  a  track,  the 
question  whether  or  not  he  assumed 
the  risk  was  for  the  jury.  The 
employee  knew  of  the  location  of 
the  box,  and  the  danger  from  con- 
tact with  it,  but  did  not  know  it 
was  so  near  it  could  not  be  passed 
without  danger  in  the  performance 
of  his  duty.  Texas  &  Pacific  R. 
Co.  V.  Swearingen,  196  U.  S.  51. 
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954.  A  fireman  was  knocked 
from  his  engine  by  a  station  limit 
board,  which,  was  so  located  as  to 
be  but  two  and  one  half  feet  from 
the  cab.  He  was,  at  the  request 
of  the  engineer,  looking  out  of  the 
gangway  to  inspect  the  condition 
of  a  hot  box.  It  was  held  it  was  a 
dangerous  structure.  That  he  did 
not  assume  the  risk.  It  was  said 
that  a  fireman  whose  duties  were 
to  look  after  the  coal  and  the  steam- 
ing of  his  engine  is  not  bound  to 
notice  the  distance  of  every  object 
from  the  track.  A  distinction 
seems  to  have  been  made  between 
a  fireman  and  those  employees 
who  have  the  opportunity  to  ob- 
serve the  structures  placed  at  the 
side  of  the  track.  Central  Trust  Co. 
V.  East  Tennessee  V.  &  G.  R.  Co., 
73  Fed.  661. 

955.  It  was  held  that  a  brake- 
man  did  not  assume  the  risk  of 
injury  from  a  switch  located  near 
the  track,  not  knowing  or  having 
occasion  to  see  that  it  was  so  near, 
not  being  obvious,  where  he  had 
found  other  switches  at  a  safe 
distance.  Morrisette  v.  Canadian 
Pac.  R.  Co.,  74  Vt.  232,  52  At. 
520.  It  was  held  a  question  for  the 
jury  whether  an  employee  assumed 
the  risk  of  injury  from  the  location 
of  a  switch  stand  near  the  track 
and  nearer  than  others  upon  the 
Une.  McCabe  v.  Montana  Cent. 
R.  Co.,  30  Mont.  323,  76  Pac.  701. 
Where  a  switchman  was  injured 
while  in  the  act  of  alighting  from  a 
moving  car  by  contact  with  a 
switch  stand  located  nine  inches 
from  the  car,  and  it  appeared  he  had 
only  been  there  employed  seven 
or  eight  days,  and  he  did  not  know 
of  its  location,  it  was  held  that  the 
verdict  of  the  jury  finding  negU- 


genee  on  the  part  of  the  company, 
would  not  be  disturbed;  that  the 
peril  arising  from  such  cause  was 
not  a  risk  assumed  by  him  upon 
entering  the  service.  Pidcock  v. 
Union  Pac.  R.  Co.,  5  Utah  612, 
19  Pac.  191,  1  L.  R.  A.  131.  Where 
a  yard  master  who  had  worked 
in  the  yard  for  more  than  a  year 
was  injured  in  jumping  from  a 
moving  engine,  by  alighting  upon 
or  against  a  stub  switch,  the  end  of 
the  handle  extending  to  within  two 
feet  and  seven  inches  of  the  near- 
est rail,  and  it  appeared  the  switch 
was  spiked  and  had  never  been 
used,  and  his  testimony  was  that  he 
did  not  know  it  was  there,  it  was 
said  it  could  not  be  held,  as  matter 
of  law,  that  there  was  no  negli- 
gence on  the  part  of  the  defendant 
in  placing  the  switch  stand  where 
it  was,  especially  as  to  employees 
compelled  to  perform  their  duties 
in  the  darkness  of  the  night.  Coif 
V.  Chicago,  St.  P.,  M.  &  0.  R.  Co., 
87  Wis.  273,  58  N.  W.  408.  Where 
a  section  hand,  while  riding  on  a 
train,  was  injured  by  contact  with 
a  switch  target  maintained  close  to 
the  track,  upon  the  question  of  his 
knowledge,  it  was  said:  "Nor  can 
we  say  that  the  plaintiff  in  the  ordi- 
nary exercise  of  his  faculties,  was 
bound  to  know  the  condition  of  the 
switch  stand.  It  is  true  he  had 
passed  it  every  day  for  two  weeks, 
but  he  had  no  duty  to  perform  in 
connection  with  the  running  of  the 
train,  nothing  that  in  any  manner 
would  be  likely  to  call  his  attention 
to  the  condition  of  the  switch  stand. 
Under  such  circumstances  it  would 
be  but  natural  that  he  should  pass 
under  it  without  notice."  Boss  v. 
Northern  Pac.  R.  Co.,  2  N.  Dak. 
128,  49  N.  W.  655,  33  Am.  St.  Rep^ 
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756.  Where  a  switchman,  on  the 
second  or  third  day  of  his  entry  in 
the  service,  while  riding  on  the 
ladder  of  a  box  car,  was  pushed  oil 
by  an  upright  switch  located  about 
twenty-one  inches  from  the  ladder, 
but  equally  distant  from  two  tracks, 
it  was  held  that  as  the  evidence  was 
conflicting  as  to  whether  he  knew 
the  location  of  the  switch,  or  could 
have  known  of  it  by  reasonable 
care,  the  question  of  his  right  to  re- 
cover was  for  the  jury.  Bonner  v. 
La  None,  80  Tex.  117,  15  S.  W. 
803.  See  Johnston  v.  Oregon,  S.  L. 
&  U.  N.  R.  Co.,  23  Oreg.  94,  31 
Pae.  283.  It  was  said  that  a  rail- 
road yard,  where  trains  are  made 
up,  necessarily  has  a  great  number 
of  tracks  and  switches  close  to  one 
another,  and  any  one  who  enters 
the  service  of  a  railroad  company 
connected  with  the  making  up  or 
moving  of  trains,  assumes  the  risk  of 
that  condition  of  things.  This  was 
said  where  a  brakeman  was  injured 
by  being  struck  by  an  engine  while 
operating  a  ground  switch,  the 
lock  of  which  was  placed  between 
two  tracks  which  were  about  six 
feet  apart.  It  was  further  said: 
Although  it  was  night,  and  the 
plaintiff  had  not  been  in  this  yard 
before,  his  lantern  afforded  the 
means  of  perceiving  the  arrange- 
ments of  the  switch  and  the  posi- 
tion of  the  adjacent  track.  Randall 
V.  Baltimore  &  Ohio  R.  Co.,  109 
U.  S.  478.  A  switchman  who  knew 
where  a  switch  stand  was  located 
and  how  its  handle  operated,  and 
had  operated  it  but  never  stood 
there  as  cars  passed,  did  not  assume 
the  risk  of  injury  therefrom  in  being 
knocked  off  from  a  car  which  he 
was  riding,  by  such  switch  stand, 
as  matter  of  law.   Chicago  &  A.  R. 


Co.  V.  HoweU,  208  lU.  165,  70  N.  E. 
15. 

956.  A  conductor  upon  cars  of 
a  street  railway,  who  had  been  over 
the  road  a  great  many  times  as 
conductor  and  motorman,  assumed 
the  risk  of  the  maintenance  of  the 
road  dangerously  near  a  tree.  Drake 
V.  Auburn  City  R.  Co.,  173  N.  Y. 
466,  66  N.  E.  121. 

957.  Whether  the  maintaining 
of  a  trestle  located  within  fourteen 
and  one-half  inches  from  the  side  of 
a  car  was  negligence,  was  held  a 
question  for  a  jury.  Robel,  Admr. 
V.  Chicago,  M.  &  St.  P.  R.  Co.,  35 
Minn.  84,  27  N.  W.  305. 

968.  It  was  said:  The  mere 
fact  appearing  in  evidence  that  a 
tank  was  erected  closer  to  the  track 
than  was  necessary,  so  close  that  a 
man  hanging  on  the  outside  of  a 
car  would  be  struck  in  passing  it,  is 
not  of  itself  any  evidence  of  negli- 
gence. There  should  be  affirmative 
proof  showing  that  the  location  of 
the  tank  in  that  position  was  negli- 
gence. That  the  conditions  sur- 
rounding, and  customary  manner 
of  building  such  tank,  should  be 
shown  in  determining  whether 
there  was  a  want  of  proper  care. 
Davis  V.  Columbia,  etc.,  R.  Co.,  21 
S.  Car.  93.  See  also  Hicks  v.  Sump- 
terMills,  39  8.  Car.  39.  It  was  said, 
however,  in  reference  to  an  instruc- 
tion as  to  the  defendant's  duty  in 
relation  to  the  location  of  struc- 
ttires,  that  such  instruction  should 
have  expressed  the  thought  that  if 
the  structure  (a  water  crane  con- 
nected with  a  water  tank)  was 
dangerous  to  persons  operating 
trains  in  the  exercise  of  ordinary 
care,  the  defendant  was  negligent  in 
constructing  it.  Gould,  Admr.  v. 
Chicago,  B.  &  Q.  R.  Co.,  66  la. 
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§  413.  Overstraining  to  lift  obiect. 

Where  a  servant  is  injured  by  overexerting  himself 
in  lifting,  he  cannot  recover,  since  the  risk  is  one  as- 
sumed;'^' and  it  is  immaterial  that  the  servant  was 
acting  under  the  orders  of  a  superior  at  the  time,  under 
fear  of  discharge  in  case  of  disobedience.^^"  But  where 
the  servant  is  inexperienced  and  ignorant  of  the  danger 
a  recovery  has  been  permitted.'^^ 

E.  Performance  of  act  under  direction  of  master. 

§  414.  General  rule. 

Except  as  hereinafter  stated,  it  is  held  that  a  servant 
assumes  a  risk  which  is  known  or  should  have  been 
known,  notwithstanding  the  particular  act  is  performed 


590,  24  N.  W.  227.  It  was  held  that 
a  charge  which  stated  in  substance 
that  if  the  injured  employee  either 
knew  of  the  danger  of  collision  with 
a  water  spout  or  by  the  observance 
of  ordinary  care  on  his  part,  ought 
to  have  known  it,  he  assumed  the 
risk,  was  too  favorable  to  the  de- 
fendant. That  the  true  test  is  not 
in  the  exercise  of  care  to  discover 
dangers,  but  whether  the  defect  is 
known  or  plainly  discernible  by  the 
employee.  Choctaw  Oklahoma, 
etc.,  R.  R.  Co.  V.  McDade,  191 
U.  S.  64.  The  spout  of  a  water 
tank  so  located  that  when  raised  to 
its  extreme  height  would  strike  a 
man  on  top  of  cars,  was  held  to  be 
an  extraordinary  risk,  not  assumed 
by  an  employee  unless  he  knew  or 
comprehended  the  danger  or  was 
charged  therewith.  McDuffee's 
Adm'x  V.  Boston  &  M.  R.  Co.,  81 
Vt.  52,  69  At.  124.  Whether  a 
brakeman  but  a  short  time  in  the 
employ  of  a  railroad  company 
assumed  the  risk  of  injury  from 
a  water  spout  placed  dangerously 


near  the  track,  where  he  came 
in  contact  with  it,  while  leaning 
out  from  the  side  of  a  wide 
car  to  signal  in  the  night  time, 
and  was  killed,  was  a  question  for 
the  jury.  Choctaw,  0.  G.  R.  Co.  v. 
McDade,   112  Fed.  888. 

959.  Stenvog  v.  Minnesota 
Transfer  Co.,  108  Minn.  199,  121 
N.  W.  903,  25  L.  R.  A.  362,  n.  s.; 
Ferguson  v.  Phoenix  Cotton  MUls, 
106  Tenn.  236,  61  S.  W.  53;  Texas 
&  P.  R.  Co.  V.  Miller,  36  Tex.  Civ. 
App.  240,  81  S.  W.  635;  Interna- 
tional &  G.  N.  R.  Co.  V.  Figures,  40 
Tex.  Civ.  App.  255,  89  S.  W.  780. 
See  also  Roberts  v.  Indianapolis 
Street  R.  Co.,  158  Ind.  634,  64  N. 
E.  217. 

960.  Worlds  v.  Georgia  R.  Co., 
99  Ga.  283,  25  S.  E.  646. 

961.  Bonn  v.  Galveston  H.  & 
S.  A.  R.  Co.  (Tex.  Civ.  App.),  82  S. 
W.  808;  s.  c,  44  Tex.  Civ.  App.  101, 
85  S.  W.  433.  See  also  Sherman  v. 
Texas  &  N.  0.  R.  Co.,  99  Tex.  671, 
91  S.  W.  561. 
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pursuant  to  the  express  direction  of  the  master,'*^  and 
under  fear  of  losing  the  employment  in  case  of  disobe- 
dience;^*' and  especially  is  this  held  to  be  so  where  the 
knowledge  of  the  servant  was  equal  to  that  of  the  mas- 
ter.9«'' 

However,  the  cotirts  of  lUinois,  Ohio,  Arkansas,  Ala- 
bama, Louisiana,  Kentucky,  Missouri,  Texas  and  per- 
haps some  other  states,  adopt  and  adhere  to  a  rule,  or 
rather  an  exception  to  the  rvile,  which  is  general,  and  in 
effect  seems  to  be  so  sweeping  that  a  servant  performing 
a  dangerous  act  or  service  under  the  direction  of  his 
superior,  is  relieved  from  the  responsibility  attending 
its  performance,  if  exercising  due  care;  that  the  ques- 
tion then  becomes  one  of  contributory  neghgence,  and 
the  doctrine  of  assumption  of  risk  is  not  involved.  This 
exception,  after  stating  it  is  an  exception  to  the  general 
rule,  is  declared  to  be  that  where  the  servant  is  directed 
by  the  master  or  one  who  stands  in  the  place  of  the 
master,  to  encounter  a  danger,  and  the  servant,  by 
reason  of  such  direction,  does  encounter  the  danger, 
and  is  injured,  the  master  cannot  escape  liability  unless 
the  danger  which  the  servant  is  directed  to  encounter  is 
so  apparent  that  an  ordinarily  prudent  person  would 
not  encounter  it,   in    which  event    the  master  escapes 

962.     Worlds  v.  Georgia  R.  Co.,  was  cut  by  him,  althougli  before 

99  Ga.  283,  25  S.  E.  646;  Healey  v.  cutting  he  was  told  by  the  foreman 

Geo.  F.  Blake  Mfg.  Co.,  180  Mass.  to  cut  it.     No  examination  of  the 

270,  62  N.  E.  270;  Orr  v.  Southern  pole  to  ascertain  its  condition  was 

Belt  Tel.  &  T.  Co.,  130  N.  C.  627,  made.     It  was  said  the  mere  direc- 

41  S.  E.  880.    Performance  of  act  tion  of  the  foreman  to  cut  the  wire 

under     orders      after      complaint  did  not  carry  vnth  it  an  assurance 

made.   Lamson  v.  American  Axe  &  of  safety.     Tanner  v.  New  York, 

Tool  Co.,  177  Mass.  144,  58  N.  E.  N.  H.  &  H.  R.  Co.,  180  Mass.  572, 

585,  83  Am.  St.  Rep.  267;  Hay-  62  N.  E.  993. 
wood  V.  Galveston   H.  &  S.  A.  R.  963.     See  infra,  §  415. 

Co.,  38  Tex.  Civ.  App.  101,  85  8.  964.     Ives  v.  Wisconsin  Cent.  R. 

W.  433.  Co.,  128  Wis.  357,  107  N.  W.  452; 

Pole   falling.    A  lineman  as-  Skidmore  v.  West  Virginia  &  P.  R. 

sumed  the  risk  of  a  pole  faUing  Co.,  41  W.  Va.  293,  23  S.  E.  713. 
when  the  guy  rope  attached  to  it 
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liability  on  the  ground  of  contributory  negligence  on 
tbe  part  of  the  servant,  rather  than  that  of  assumed 
risk.'^^ 


965.  Springfield  Boiler  &  Mfg. 
Co.  V.  Parks,  222  lU.  355,  78  N.  E. 
809;  imnois  Steel  Co.  v.  Wierz- 
bicky,  206  lU.  201,  68  N.  E.  1101; 
Offuth  V.  World's  Columbian  Ex- 
position, 175  lU.  472,  51  N.  E.  651; 
Gundlach  v.  Scbott,  192  111.  509, 
61  N.  E.  332,  85  Am.  St.  Rep.  348; 
lUinois  Southern  R.  Co.  v.  Mar- 
shall, 210  lU.  562,  71  N.  E.  507,  66 
L.  R.  A.  297;  Pressed  Steel  Car  Co. 
V.  Herath,  207  lU.  576,  69  N.  E. 
959;  Illinois  Cent.  R.  Co.  v.  At- 
well,  198  lU.  200,  64  N.  E.  1095; 
Barnett  &  Record  Co.  v.  Schlapka, 
208  lU.  426,  70  N.  E.  343;  IlHnois 
Steel  Co.  V.  McFadden,  196  lU.  344, 
63  N.  E.  671,  89  Am.  St.  Rep.  319; 
William  Graves  Tank  Works  v. 
O'DonneU,  191  111.  236,  60  N.  E. 
931;  Union  Show  Case  Co.  v.  Blin- 
dauer,  175  lU.  325,  51  N.  E.  709; 
Long's  Admr.  v.  Illinois  Cent.  R. 
Co.,  113  Ky.  806,  24  Ky.  L.  Rep. 
567,  68  S.  W.  1095,  58  L.  R.  A.  237; 
Illinois  Cent.  R.  Co.  v.  Kubler,  27 
Ky.  L.  Rep.  305,  84  S.  W.  1167; 
Illinois  Cent.  R.  Co.  v.  Edmonds, 
33  Ky.  L.  Rep.  933,  111  S.  W.  331; 
LouisviUe  &  N.  R.  Co.  v.  Mohan, 
—  Ky. ,  113  S.  W.  886;  Inter- 
national &  G.  N.  R.  Co.  V.  Royall, 
37  Tex.  Civ.  App.  261, 83  S.  W.  713; 
International  &  G.  N.  R.  Co.  v. 
Wray,  43  Tex.  Civ.  App.  380,  96 
S.  W.  74;  Choctaw,  0.  &  G.  R.  Co. 
V.  Jones,  77  Ark.  367,  92  S.  W.  244, 
4  L.  R.  A.  837,  n.  s. ;  Northern  Ohio 
R.  Co.  V.  Rigby,  69  Ohio  St.  184, 
68  N.  E.  1046;  Van  Duzen  G.  &  G. 
E.  Co.  V.  SoheUes,  61  Ohio  St.  298; 
Moore  v.  St.  Louis  Transit  Co.,  193 


Mo.  411,  91  S.  W.  1060;  Swearin- 
gen  V.  Consol.  Troup  Min.  Co.,  212 
Mo.  524,  111  S.  W.  546.  It  has 
also  been  declared  that  where  one 
engaged  in  a  dangerous  work,  is  di- 
rected by  his  superior  to  perform  a 
given  act,  he  may,  without  negli- 
gence, obey  such  direction,  if  the 
danger  incident  thereto  is  not  un- 
usual or  the  risk  beyond  that  nec- 
essarily contemplated  on  his  em- 
plosrment.  Under  the  statute  of 
the  state,  the  master  was  liable  for 
the  negligence  of  the  conductor, 
and  the  issue  was  whether  the  par- 
ticular act  of  uncoupling  was  un- 
necessarily dangerous.  WrightviUe 
&  T.  R.  Co.  V.  Lattimore,  118  Ga. 
581,  45  S.  E.  463.  A  boy  was  in- 
jured while  attempting  to  stop  a 
machine  in  obedience  to  the  order 
of  his  foreman,  by  climbing  on  a 
box  and  reaching  the  belt.  AU  dan- 
ger could  have  been  obviated  by 
removing  the  belt  with  a  stick,  the 
ordinary  means.  It  was  held  a 
verdict  in  his  favor  was  justified, 
no  particular  reason  being  stated. 
Winters  v.  Boll  Bros.  Mfg.  Co.,  204 
Pa.  St.  41,  53  Atl.  529.  In  an  action 
against  the  master  for  injuries  sus- 
tained by  an  employee,  if  the  evi- 
dence shows  that  the  master  gave 
positive  orders  to  go  on  with  the 
work  under  perilous  circumstances 
to  which  the  servant  had  called  the 
master's  attention,  the  latter  may 
recover  for  injuries  received,  if  the 
work  was  not  inevitably  dangerous. 
Williams  v.  Clark,  204  Pa.  St.  416, 
54  Atl.  315.  It  is  the  primary  duty 
of  the  servant  to  obey  the  orders  of 
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This  exception  to  the  rule  is  not  to  be  carried  to  the 
extent  that  if  a  servant  knows  of  a  defect  and  also  the 
danger,  that  he  can  rely  upon  an  assurance  of  the  mas- 
ter that  it  does  not  exist.^^* 

The  Kentucky  court  held,  however,  that  the  fact  that 
an  employee  is  ordered  to  perform  work  in  the  more 
hazardous  way,  does  not  reheve  him  from  an  assiunption 
of  the  risk,  where  he  knew  the  danger  incident  to 
that  method.^" 

The  doctrine  of  this  exception  has  been  applied  where 
a  servant  was  directed  to  put  a  defective  rope  on  a  spool, 
knowing  its  condition  and  appreciating  its  dangers;**^ 
where  an  employee  was  directed  to  fasten  a  hanging 
scaffold  in  a  certain  way;'^^  where  an  employee  was  at- 


his  master  ■within  the  scope  of  his 
employment;  and  when  the  work 
ordered  to  be  done  is  not  obviously 
dangerous,  or  of  such  a  nature  that 
it  cannot  be  performed  with  safety, 
or  about  which  there  can  be  a  dif- 
ference of  opinion  in  the  minds  of 
reasonable  and  prudent  persons, 
then  the  servant  is  not,  at  the  perU 
of  being  discharged,  bound  to  set 
up  his  judgment  against  that  of  his 
master.  The  servant  has  a  right 
to  rely  upon  it  that  the  master  has 
taken  reasonable  precautions  for 
his  safety  under  such  circumstances 
that  the  work  may  be  done  without 
extra  hazard  or  peril  to  himself. 
This  was  said  and  applied  where 
the  cause  of  injury  was  alleged  to 
be  iasufBcient  light  in.  the  place 
where  an  employee  was  engaged  at 
work  in  removing  machiaery.  Har- 
rison V.  Denver  &  R.  G.  W.  R.  Co., 
7  Utah,  523,  27  Pac.  728.  Where  an 
engineer  was  injured  by  the  over- 
turning of  his  engine,  owing  to  the 
bad  condition  of  the  track,  and  it 
appeared  he  knew  it  was  somewhat 
out  of  repair,  and  that  he  incurred 


some  danger  in  running  his  engine, 
but  did  not  know  how  badly  it  was 
out  of  repair  or  that  the  danger  was 
very  great,  that  he  and  other  en- 
gineers had  frequently  run  then- 
engines  over  it  with  safety,  and  the 
officers  deemed  it  practically  safe, 
it  was  held  that  the  question  of  as- 
sumption of  the  risk  was  properly 
for  the  jury.  It  was  said  that  the 
plaiatiff  had  the  right  to  rely  upon 
the  judgment  of  such  officers  who 
gave  express  orders  to  so  run  the 
engine.  Hawley  v.  Northern  Cen- 
tral R.  Co.,  82  N.  Y.  370. 

966.  Elgm  &  G.  E.  N.  R.  Co.  v. 
Myers,  226  lU.  358,  80  N.  E.  897. 

967.  Knby  v.  Hillside  Coal  Co., 
32  Ky.  L.  Rep.  519,  106  S.  W.  278. 
See  also  Hunley  v.  A.  L.  Patterson 
&  Co.,  116  La.  736,  41  So.  54;  Mer- 
riweather  v.  Sayre  Min.  &  Mfg.  Co., 
161  Ala.  441,  49  So.  916. 

968.  Illinois  Steel  Co.  v.  Wierz- 
bicky,  206  lU.  201,  68  N.  E.  1101. 

969.  Oflfuth  V.  World's  Colum- 
bian Exposition,  175  lU.  472,  51  N. 
E.  651. 
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tempting  to  put  a  defective  belt  on  a  pulley;""  where  a 
servant  was  injured  in  taking  down  the  roof  of  a  bmld- 
ing;9vi  -vsrhere  a  section  man  attempted,  under  direction 
of  his  foreman,  to  move  the  hand  car  from  the  track  in 
the  face  of  an  approaching  train  ;"2  where  an  employee 
assisted  in  removing  metal  castings  inserted  in  the  walls 
of  a  blast  furnace  when  the  blast  was  on;'''  where  a  work- 
man was  directed  to  occupy  a  place  upon  a  board  one 
foot  wide,  and  there  perform  work,  elevated  eighteen 
feet  above  the  floor;"*  where  a  servant  was  directed  to 
operate  defective  machinery;"^  where  an  employee  as- 
sisted in  the  adjustment  of  a  machine  while  in  motion;"® 
where  an  employee  attempted  to  carry  a  heavy  ma- 
chine;®" where  a  section  hand  obeyed  the  order  of  the 
section  boss  to  ride  on  a  hand  car  to  his  place  of  work, 
when  he  knew  a  fast  train  was  overdue;®"  where  a  rule 
prohibiting  flying  switches  was  disobeyed  at  command 
of  superior;®™  where  a  city  ordinance  was  disobeyed  by 
direction  of  the  master;®^"  and  where  a  servant  assumed 
a  dangerous  position  under  a  car  held  up  by  jacks. ®*^ 
In  Indiana,  it  was  said  that  a  prudent  man  has  a 
right,  within  reasonable  hmits,  to  rely  upon  the  abiUty 
and  skiU  of  the  agent  in  whose  charge  the  common 

970.  Gundlaoh  v.  Sohott,  192  976.  Van  Duzen  G.  &  0.  E.  Co. 
lU.  509,  61  N.  E.  332,  85  Am.  St.      v.  SeheUes,  61  Ohio  St.  298. 

Rep.  348.  977.     Louisville  &  N.  R.  Co.  v. 

971.  Pressed  Steel  Car  Co.  v.      Mohan,  —  Ky. ,  113  S.  W.  886. 

Herath,  207  m.  576,  69  N.  E.  959.  978.     Long's   Admr.   v.    lUinois 

972.  Illinois  Cent.  R.  Co.  v.  At-  Cent.  R.  Co.,  113  Ky.  806,  68  S. 
well,  198  lU.  200,  64  N.  E.  1095.  W.  1095,  58  L.  R.  A.  237. 

973.  Illinois  Steel  Co.  v.  Mc-  979.  Illinois  Cent.  R.  Co.  v. 
Fadden,  196  lU.  344,  63  N.  E.  671,  Jones'  Admr.,  118  Ky.  458,  26  K. 
89  Am.  St.  Rep.  319.  L.  R.  31,  80  S.  W.  484. 

974.  William     Graves      Tank  980.    Moore  v.  St.  Louis  Transit 
Works  V.  O'DonneU,  191  lU.  236,  Co.,  196  Mo.  411,  91  S.  W.  1060. 
60  N.  E.  831.  981.     International  &  G.  N.  R. 

975.  Union  Show  Case  Co.  v.  Co.  v.  Royall,  37  Tex.  civ.  App. 
Blindauer,  175  lU.  325,  51  N.  E.  261,  83  S.  W.  713. 
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master  has  placed  Mm,  and  is  not  bound  at  his  peril 
to  set  his  own  judgment  above  that  of  his  superior.'^  ^ 
In  Massachusetts,  it  was  said  that  the  court  has  per- 
haps recognized  that  the  servant  may  put  some  reUance 
upon  the  master  when  he  assumes  control  of  the  work, 
and  that  there  is  not  precisely  the  same  obligation  rest- 
ing upon  each  to  ascertain  what  the  dangers  are;  and 
when  the  master  undertakes  to  direct  specifically  the 
performance  of  work  in  a  particular  manner,  it  cannot 
be  said,  as  matter  of  law,  that  the  servant  is  not  justi- 
fied in  relying  to  some  extent  upon  the  knowledge  and 
carefidness  of  his  employer,  and  in  relaxing  somewhat 

the  vigUance  which  otherwise  would  be  incumbent  upon 
hiTn.«8  8 

Seamen. 

The  rule  as  to  obedience  of  orders  that  the  risk  is 
nevertheless  assumed  does  not  apply  to  seamen,  since 
they  can  not  quit  at  any  time  as  can  other  employees.'** 

§  415.  Fear  of  discharge. 

In  some  jurisdictions  it  has  been  declared  that  a  serv- 
ant performing  a  service  outside  the  scope  of  his  em- 
ployment, may  be  relieved  from  an  assumption  of  the 
risk,  even  though  its  perils  are  known,  where  he  protests 
against    performance    of     the    particular     work,     and 

982.  This  was  said  where  an  never  having  driven  under  it  be- 
employee,  at  the  command  of  his  fore,  and  their  relative  positions 
foreman,  left  his  regular  work  and  were  such  that  the  employer  had 
operated  a  cut  off  saw,  which  better  means  of  observation  than 
proved  to  be  dangerous  by  reason  the  servant,  whose  attention  was 
of  the  rope  which  controlled  the  devoted  chiefly  to  the  management 
saw  being  worn  and  defective.  In-  of  the  horses,  and  he  was  injured  by 
diana  Car  Co.  v.  Parker,  100  Ind.  contact  with  a  sign  over  such  gate- 
181  [citing  Atlas  Engine  Works  v.  way,  that  an  action  against  the 
Randall,  100  Ind.  293,  50  Am.  Rep.  employer  could  be  maintained. 
798;  Rogers  v.  Overton,  87  Ind.  Haley  v.  Case,  142  Mass.  316,  7  N. 
410].  E.  877. 

983.  It  was  held  that  where  an  984.  Lafourche  Packet  Co.  v. 
experienced  driver  was  directed  by  Henderson,  94  Fed.  871,  36  C.  C.  A. 
his  employer  to  drive  under  a  gate-  519. 

way  and  then  back  his  van,  he 
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performs  it  unwillingly  and  also  where  lie  performs  the 
service  within  or  without  the  scope  of  the  employment 
xmder  fear  of  discharge  if  he  disobeys  the  direction  of 
his  superior.'^  ^  This  doctrine,  however,  does  not  gen- 
erally prevail.'^* 

In  the  absence  of  restrictive  contract  provisions,  the 
master  is  at  Uberty  to  discharge  the  servant  at  any 
time;  so,  Ukewise,  is  the  servant  at  liberty  to  abandon 
his  service  at  wQl.  The  master  has  the  right  to  demand 
other  service  from  that  which  the  servant  has  engaged 
to  perform.  The  servant  may  accept  or  decline  at  will. 
DecUning,  he  may  lose  his  emplojrment;  accepting,  he 
assumes  the  risks  attending  the  service,  if  he  knows  or 
has  been  properly  warned  of  them.  The  servant  is  not 
imder  guardianship.  He  is  a  free  man,  at  hberty  to 
make  such  contracts  as  he  will.  If,  through  stress  of 
circumstances,  he  consents  to  the  order  of  the  master 
rather  than  be  discharged  from  employment,  it  does  not 
impose  hability  upon  the  master  because  of  such  de- 
mand, if  he  has  otherwise  performed  the  duty  which  the 
law  imposes  upon  him  with  respect  to  the  servant.'*' 

985.  Chicago,  R.  I.  &  P.  R.  Co.  Schroeder,  47  Kan.  315,  27  Pac. 
V.  Rathneau,  225  lU.  278,  80  N.  E.  965;  Dougherty  v.  West  Superior, 
119;  Galveston  H.  &  S.  A.  R.  Co.  I.  &  S.  Co.,  88  Wis.  343,  60  N.  W. 
V.  Bonn,  44  Tex.  Civ.  App.  631,  99  274. 

S.  W.  413.  987.    Reed   v.    Stoekmeyer,    74 

986.  Dickenson  v.  Vernon,  77  Fed.  186.  Where  an  employee  ob- 
Conn.  527,  60  At.  270;  Wheeler  v.  jected  to  doing  certain  work  on  ac- 
Berry,  95  Mich.  250,  54  N.  W.  876;  count  of  not  understanding  it,  and 
Westcott  V.  N.  Y.  &  N.  B.  R.  Co.,  he  was  not  physically  strong  enough 
153  Mass.  460,  27  N.  E.  10;  Haley  to  perform  it,  and  was  told  to 
V.  Case,  142  Mass.  316,  7  N.  E.  877;  "either  go  there  or  get  out",  it  was 
Russell  V.  Tillotson,  140  Mass.  201,  said:  Such  direction  does  not  obvi- 
4N.  E.  231;  Taylor  v.  Carew  Mfg.  ate  the  objection  to  the  plaintiff's 
Co.,  140  Mass.  150,  3  N.  E.  21;  right  to  recover.  If  an  employee 
Leary  v.  Boston  &  Albany  R.  Co.,  of  full  age  and  ordinary  intelligence, 
139  Mass.  580,  2  N.  E.  115,  52  Am.  upojn  being  required  by  his  em- 
Rep.  733;  Moulton  v.  ChurchiU,  ployer  to  perform  duties  more  dan- 
137  Mass.  143;  Linch  v.  Sagamore  gerous  or  complicated  than  those 
Mfg.  Co.,  143  Mass.  206,  9  N.  E.  embraced  in  his  original  hiring,  un- 
728;  Reed  v.  Stoekmeyer,  74  Fed.  dertakes  the  same  knowing  their 
186;  Atchison,  T.  &  S.  F.  R.  Co.  v.  dangerous  character,  although  un- 
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The  Indiana  court  seems  to  hold  that  fear  of  discharge 
is  a  sufficient  excuse  in  obeying  an  order  known  to  be 
dangerous,  and  that  the  servant  will  not,  under  such 
circumstances,  have  assumed  the  risks. ^^* 


■willingly  from  fear  of  losing  his 
emplojrment,  and  is  injured  by  rea- 
son of  his  ignorance  and  inexperi- 
ence, he  cannot  maintain  an  action 
therefor  against  his  employer. 
Dougherty  v.  West  Superior,  I.  & 
S.  Co.,  88  Wis.  343,  60  N.  W.  274. 
It  was  said:  "even  if  the  work  was 
without  the  scope  of  his  employ- 
ment, he  (the  servant)  could  not  by 
his  protest,  cast  all  the  risk  of  the 
accident  upon  the  employer.  An 
employee  under  such  circumstances 
has  his  choice,  either  to  leave  the 
employment  or  to  remain  and  as- 
sume all  the  risks  incident  to  the 
work  he  is  expected  to  do."  It  was 
further  stated  that  Railway  Co.  v. 
Bayfield,  37  Mich.  205,  was  de- 
cided entirely  upon  the  inexperi- 
ence of  the  boy.  Wheeler  v.  Berry, 
95  Mich.  250,  54  N.  W.  876. 

Conductor  acting  under  or- 
ders  IN   MOVEMENT   OF   TRAIN.      It 

was  held  that  a  conductor,  though 
acting  under  the  orders  of  his  su- 
perior, in  moving  his  train  in  viola- 
tion of  rules,  when  he  knew  that 
by  so  doing  there  was  liability  of 
coUision  with  another  train,  as- 
sumed the  risk  of  injury  from  such 
source.  It  was  said:  If,  knowing 
the  service  was  thus  dangerous,  he 
undertook  it  under  the  order  of  his 
superior,  through  fear  of  losing  his 
position,  if  he  refused,  that  would 
not  constitute  an  excuse.  West- 
cott  V.  N.  Y.  &  N.  E.  R.  Co.,  153 
Mass.  460,  27  N.  E.  10. 

Section    foreman    attempting 

ACT       WITH       insufficient       HELP. 


Where  a  section  foreman  alleged 
that  his  injury,  which  was  a  rup- 
ture, was  caused  by  his  being  com- 
pelled to  lift,  with  the  aid  of  only 
one  man,  heavy  iron  rails;  that  he 
had  objected  to  performing  such 
labor  without  more  help;  that  the 
defendant  had  told  him  he  could 
continue  to  perform  such  labor  or 
throw  up  his  job,  and  he  continued 
from  fear  of  discharge,  it  was  held 
that,  as  he  continued  the  employ- 
ment with  fuU  knowledge  of  the 
danger,  he  assumed  the  risk,  and 
that  fear  of  discharge  would  not 
alter  the  rule,  nor  would  his  simply 
protesting.  Atchison,  T.  &  S.  F.  R. 
Co.  v.  Schroeder,  47  Kan.  315,  27 
Pac.  965.  See  also  Railway  Co.  v. 
Drew,  59  Tex.  10.  It  was  held, 
however,  in  Texas,  that  an  em- 
ployee did  not  assume  the  risk  of 
injury  while  assisting  in  carrying  a 
rail,  from  the  lack  of  a  sufSoient 
number  of  men  to  do  the  work, 
where  he  was  expected  to  do  the 
work  under  pain  of  discharge  for 
disobedience.  Galveston  H.  &  S. 
A.  R.  Co.  V.  Bonn,  44  Tex.  Civ. 
App.  631,  99  S.  W.  413. 

988.  Pittsburg,  C.  &  St.  L.  R. 
Co.  V.  Adams,  105  Ind.  151,  5  N.  E. 
187.  It  was  said  that  while  in  the- 
ory the  employee  whose  master 
furnishes  appliances  which  both 
know  are  defective  is  at  liberty  to 
quit  the  service  and  refuse  to  be 
subjected  to  the  enhanced  danger, 
yet  the  necessities  of  the  struggle 
for  existence  tend  strongly  to  de- 
prive employees  of  that  theoretical 
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In  Illinois,  it  is  said  that  an  employee,  acting  under 
the  direction  of  a  foreman  (a  vice-principal),  is  not  re- 
quired by  law  to  disobey  him,  or  by  obejong  assume 
the  hazard  of  obedience,  unless  the  danger  to  which  he 
is  exposed  is  so  imminent  that  a  man  of  ordinary  pru- 
dence would  not  incur  the  risk.'*' 

In  some  other  jurisdictions,  this  matter,  in  connection 
with  others,  has  been  held  to  show  that  the  risk  was  not 
assumed.''" 

F.  Reliance  upon  assurance  of  master. 

§  416.  Effect  of. 

An  exception  to  the  general  rule  governing  the  doc- 
trine of  assumed  risk,  has  been  injected  by  some  courts, 
to  the  effect  that  though  a  servant  has  knowledge  of  a 
defect  or  method  or -has  fears  or  doubts  as  to  its  safety, 
he  may  nevertheless  proceed  with  the  work  in  reliance 


independence  and  freedom  of  ac- 
tion. While  the  service  cannot  be 
compulsory,  in  the  sense  that  the 
employee  can  be  compelled  to  work 
against  his  will,  yet  the  very  nature 
,  of  the  relation  existing  between  the 
parties  carries  with  it  the  irresist- 
ible inference  of  dependence  upon 
one  side.  The  servant  does  not 
stand  upon  the  same  footing  with 
the  master.  His  primary  duty  is 
obedience  and  if,  when  in  the  dis- 
charge of  that  duty,  he  is  damaged 
through  the  neglect  of  the  master, 
it  is  but  meet  that  he  should  be 
recompensed.  Brazil  Block  Coal 
Co.  V.  Hoodlet,  129  Ind.  327,  27 
N.  E.  141. 

989.  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Rathneau,  225  HI.  278,  80  N.  E. 
119. 

990.  A  servant,  as  matter  of 
law,  did  not  assume  the  risk  of  in- 
jury from  the  fall  of  a  frozen  crust 


of  a  pile  of  sand,  from  which  he  was 
shoveling,  where  on  his  objecting 
to  working  at  that  particular  place 
because  of  the  danger,  the  master's 
vice-principal  ordered  him  to  do  the 
work  on  pain  of  discharge  and  at 
the  time  assured  him  that  he  had 
tested  the  pile  and  it  was  safe. 
Brown  v.  Lennane,  155  Mich.  686, 
118  N.  W.  581.  It  was  held  that 
assumed  risk  was  not  so  clearly 
shown  that  it  should  be  determined 
as  matter  of  law  by  the  testimony 
of  the  plaintiff  that  he  had  every 
day  when  crossing  a  plankway  seen 
its  rotten  condition  and  knew  it  was 
in  bad  condition,  and  had  spoken 
to  the  manager  about  it  who  had 
promised  to  have  it  fixed,  but  that 
he  had  to  cross  it  or  lose  his  job  and 
thought  it  would  carry  his  weight 
when  it  broke.  Power  v.  Standard 
Oil  Co.,  53  S.  Car.  358,  31  S.  E.  276. 
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upon  an  assurance  of  tlie  master  with  respect  to  safety, 
and  will  thus  be  relieved  from  the  consequences  of  the 
risk,  which  otherwise  would  be  assumed.  The  courts  in 
some  jurisdictions,  seem  to  place  the  responsibihty  upon 
the  doctrine  of  contributory  negUgence,  and  others  that 
of  assumed  risk.  In  some  cases  the  KabiUty  of  the  mas- 
ter is  made  to  depend  upon  the  doctrine  of  fellow-serv- 
ant, as  to  whether  the  assurance  was  that  of  a  vice- 
principal  or  fellow-servant. 

In  defense  of  this  exception  and  as  a  reason  for  it,  it 
is  stated  that  the  mere  fact  that  a  man  knows  that  a 
thing  is  in  an  unsafe  condition,  does  not  necessarily,  as 
matter  of  law,  constitute  him  negligent.  "V^Tien  it  is  said 
a  man  appreciates  a  danger,  it  is  meant  that  he  forms  a 
judgment  as  to  the  future  and  that  his  judgment  is  right. 
He  may,  notwithstanding  he  may  know,  the  under- 
taking is  dangerous,  the  circumstances  of  each  case  con- 
trolling, be  justified  in  surrendering  his  opinion  and 
yield  to  that  of  his  superior,  whose  opinion  may  be 
likely  to  be  the  more  accurate,  that  a  place  is  safe,  and  obey 
his  command  to  go  on  with  the  work  and  run  the  risk.^" 

It  is  said  that  the  primary  duty  of  the  servant  is  to 
obey  the  orders  of  the  master,  within  the  scope  of  his 
employment,  and  when  the  work  ordered  to  be  done  is 
not  obviously  dangerous,  or  of  such  a  nature  that  it 
can  be  performed  with  safety,  or  about  which  there  can 
be  a  difference  of  opinion  in  the  minds  of  reasonable 
and  prudent  persons,  then  the  servant  is  not,  at  the  peril 
of  being  discharged,  bound  to  set  up  his  judgment  against 
that  of  the  master.  The  servant  has  a  right  to  rely  upon 
it  that  the  master  has  taken  reasonable  precaution  for 
his  safety  under  such  circumstances  that  the  work  may 
be  done  without  extra  hazard  or  peril  to  himself.^' ^ 

991.    McKee  v.  Tourtellotte,  167  992.     Harrison  v.  Denver  &  R. 

Mass.  69,  44  N.  E.  1071,  48  L.  R.      G.  W.  R.  Co.,  7  Utah  523,  27  Pac. 
A.  542;  Haley  v.  Case,  142  Mass.      728. 
316,  7  N.  E.  877;  Haas  v.  Baloh,  66 
Fed.  984,  6  C.  C.  A.  201. 
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The  last  paragraph  the  foregoing  statement  is  per- 
haps too  general  and  should  be  taken  only  with  reference 
to  certain  conditions  attending  the  particular  work  or 
service.  It  certainly  cannot  be  true,  when  the  servant 
knows  from  the  obvious  existing  conditions  that  there 
is  danger,  that  he  can  assume  reasonable  precautions 
have  been  taken  for  his  safety.  He  knows  such  pre- 
cautions have  not  been  taken.  If  the  particular  serv- 
ice required  is  of  such  a  character  that  the  danger  inci- 
dent to  its  performance  involves  a  question  of  skill  or 
experience,  which  the  servant  does  not,  or  is  not  pre- 
sumed to  possess,  then  it  may  be  that  the  servant  may 
rely  upon  the  judgment  of  one  who  has  or  is  presumed 
to  have  superior  knowledge.  There  may  be  elements 
of  danger  which  the  servant  does  not  comprehend.'^' 

If  a  servant  has  knowledge  of  the  defect  but  not  of 
the  danger  therefrom,  he  does  not  assume  the  risk.''* 

This  rule  is  apphed  where  a  servant  has  knowledge 
of  a  defect  and  informs  the  master  or  his  representative 
thereof,  and  the  latter  assures  the  servant  of  the  absence 
of  danger."** 

993.  As  where  an  aR  around  Weiss,  203  lU.  536,  68  N.  E.  54. 
workman  is  called  by  his  employer  Where  a  question  of  danger  arises 
to  witness  the  testing  of  a  boiler,  and  there  is  a  difference  of  judg- 
taking  no  part  in  the  operation,  is  ment  and  the  master  assures  the 
injured  by  the  bursting  of  the  boil-  servant  that  it  is  safe  to  proceed 
er  under  the  test.  Helm  v.  with  his  work,  the  servant  proceeds 
O'Rourke,  46  La.  Ann.  178,  15  So.  at  the  risk  of  the  master,  and  the 
400.  Or  a  carpenter  is  called  to  as-  defense  of  assumption  of  risk  wiU 
sist  in  loading  car  wheels  upon  cars  not  avaU,  unless  there  is  a  showing 
by  means  of  a  jigger  which  is  worn  of  a  new  condition  following  the  as- 
and  defective,  he  not  having  experi-  surance  of  the  master  that  would 
ence  in  such  work.  Kane  v.  Smith,  bring  the  servant  within  the  gen- 
89  N.  Y.  375.  Or  an  inexperienced  eral  rule.  Beseloff  v.  Straudberg,  — 
servant  is  directed  to  work  with  his  Wash. ,  113  Pac.  250.  The  ex- 
bare  arms  and  hands  in  a  vat  of  emption  of  the  master  from  liabil- 
liquid  dye  whereby  they  are  se-  ity  caused  by  a  danger  that  is  ob- 
verely  injured,  from  the  effects  of  vious  will  not  be  accorded  where 
such  method.  Segall  v.  Padlasky,  the  nature  of  the  menace  is  so  un- 
123  Wis.  207,  101  N.  W.  381.  certain  as  to  cause  discussion  be- 

994.  See  supra,  §  376.  tween  the  employees  and  the  em- 
994a.     See  Chicago  Screw  Co.  v.      ployer,   with   the   result   that   the 
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But  where  the  servant  has  knowledge  of  the  defect,  and 
also  better  or  equal  knowledge  of  the  danger  than  that 
possessed  by  the  master  or  his  representative  who  gives 
the  assurance  of  safety,  the  servant  cannot  rely  thereon.^'^ 


employer  dissuades  the  employee 
of  his  apprehension,  especially 
where  the  particular  employee  in- 
jured is  without  any  knowledge  of 
its  existence.  Harder  &  Hafer 
Min.  Co.  V.  Schmidt,  104  Fed.  282. 
Resuming  wobk  under  the  as- 
surance THAT  THE  MASTER  WOULD 

PROTECT  HIM.  Whether  an  em- 
ployee engaged  in  gathering  rivets 
which  had  fallen  from  a  staging 
above  him,  upon  which  men  were 
working,  where  one  of  the  rivets 
had  fallen  upon  him,  and  he  com- 
plained to  the  superintendent  in- 
forming liim  of  the  danger,  and  was 
told  to  go  back  to  work  and  he 
would  take  care  of  him,  assumed 
the  risk  of  being  injured  by  the 
same  means,  was  held  a  question 
for  the  jury.  McKinnon  v.  Riter- 
Conley  Mfg.  Co.,  186  Mass.  155, 
71  N.  E.  296. 

Assurance  given  by  fellow- 
servant.  It  was  held,  however, 
that  an  assurance  on  the  part  of  a 
superintendent  to  an  employee  that 
he  had  stopped  the  machine  and  it 
would  remain  so  while  such  em- 
ployee climbed  upon  it  to  put  out 
a  fire,  was  that  of  a  feUow-servant, 
and  hence  the  master  was  not  liable 
for  injuries  received  by  the  unex- 
pected starting  of  the  machinery, 
in  the  absence  of  proof  as  to  the 
cause.  Maxwell  v.  Elk  Cement  & 
Lime  Co.,  157  Mich.  631,  122  N. 
W.  225. 

995.  Epperson  v.  Postal  Tele- 
graph Cable  Co.,  155  Mo.  346,  50 
S.  W.  795.     If  an  experienced  serv- 


ant knows  that  a  machine  which  he 
is  operating  is  dangerous,  having  as 
much  knowledge  of  the  danger 
arising  from  its  operation  as  the 
master,  he  cannot  avoid  the  as- 
sumption of  the  risk  merely  upon 
the  assurance  of  the  master  that 
it  is  safe.  Rohrabaoher  v.  Wood- 
ard,  124  Mich.  125;  Goga  v.  Amer- 
ican Car  &  Foundry  Co.,  142  Mich. 
340,  105  N.  W.  869.  The  fact  that 
the  employer  told  an  experienced 
sawyer  that  the  proper  place  to 
shift  a  belt  upon  a  resaw  was  at  the 
side,  which  was  a  dangerous  place, 
the  more  safe  being  at  the  end,  was 
not  ground  for  a  recovery  for  in- 
juries received  by  such  employee 
in  attempting  the  act.  Luckey  v. 
Sofield,  57  Atl.  (N.  J.  Sup.)  870. 
Where  an  experienced  servant 
knows  that  a  machine  which  he  is 
operating  is  dangerous,  having  as 
much  knowledge  of  the  danger 
arising  from  its  operation  as  the 
master,  he  cannot  avoid  the  as- 
sumption of  the  risk  merely  upon 
the  assurance  of  the  master  that  it 
is  safe.  Rohrabaoher  v.  Woodard, 
124  Mich.  125.  In  Missouri,  how- 
ever, it  was  said:  "Master  and 
servant  do  not  stand  upon  an  equal 
footing  even  when  they  have  equal 
knowledge  of  the  danger.  The  po- 
sition of  the  servant  is  one  of  sub- 
ordination and  obedience  to  the 
master,  and  he  has  the  right  to  rely 
upon  the  superior  skUl  of  the  mas- 
ter and  is  not  entirely  free  to  act 
upon  his  own  suspicions  of  dan- 
ger."    If  a  servant  being  ordered 


1268 


Master  and  Servant. 


§416 


So  if  the  danger  is  obvious  to  the  servant,  he  cannot 
rely  on  assurances  of  safety.^'^  And.  if  he  knows  of  a 
defect  in  an  appUance  and  the  danger  of  its  use,  he  can- 
not rely  upon  the  assurance  of  the  master  that  it  does 


into  a  place  of  danger  obeys  and  is 
injured  he  will  not  be  held  to  be 
gniilty  of  contributory  negligence, 
unless  the  danger  is  so  glaring  that 
a  reasonably  prudent  person  would 
not  have  entered  into  it.  The  facts 
were  that  an  employee  of  a  city 
was  directed  by  the  city  engineer 
to  go  into  a  trench  excavated  by  the 
city,  and  remove  some  supports  to 
an  arch,  which  being  done  the  arch 
fell  and  injured  him.  He  was  as- 
sured by  such  engineer  that  it  was 
safe  to  do  the  work.  Shortel  v.  City 
of  St.  Joseph,  104  Mo.  114,  16  S. 
W.  397,  24  Am.  St.  Rep.  317. 

996.  Lee  v.  Northern  Pac.  R. 
Co.,  39  Wash.  388,  81  Pac.  834. 
The  doctrine  is  concisely  stated  as 
follows,  that  when  an  employee  en- 
ters upon  a  task  attended  with  dan- 
gers which  are  obvious  and  appar- 
ent, he  assumes  the  risk  of  such 
dangers,  notwithstanding  an  assur- 
ance by  the  master  or  his  agent 
that  there  is  no  danger.  In  such 
ease  he  has  no  right  to  rely  on  the 
assurance.  He  knows  the  danger 
as  fully  as  his  superior.  But  on  the 
other  hand,  if  the  employee  has  no 
actual  knowledge  of  the  danger  and 
it  is  not  obvious  to  the  sense,  but 
only  to  be  ascertained  by  careful 
examination  or  test,  and  the  master 
or  superintendent  having  superior 
knowledge  of  the  situation  or  as- 
suming to  have  such  knowledge  as- 
sures the  employee  of  safety,  and 
the  employee,  relying  on  such  assur- 
ance goes  to  work,  he  will  not  be 
held,  as  matter  of  law,  to  have  as- 


sumed the  risk.  HoUoway  v.  H.  W. 
Johns  Manville  Co.,  135  Wis.  629. 
In  a  recent  case  this  doctrine  was 
appKed  where  a  foreman  promised 
an  employee  in  a  trench  that  a  run- 
way above  him  would  not  be  used 
while  he  was  at  work  in  the  trench, 
it  not  appearing  that  such  foreman 
had  any  such  authority,  the  work 
being  the  construction  of  a  large 
building  where  several  different 
crews  were  at  work,  under  different 
foremen,  in  performing  different 
kinds  of  work.  The  runway  was 
principally  for  the  use  of  and  used 
by  crews  other  than  that  to  which 
the  injured  employee  belonged.  It 
does  not  appear  that  such  foreman 
had  any  control  over  the  use  of  the 
runway.  The  rule  is  elementary 
that  a  promise  which  is  binding 
upon  the  master  must  be  given  by 
one  with  authority  in  the  premises, 
mere  superiority  in  rank  or  control 
over  the  servant  not  being  suffi- 
cient. This  case  bears  no  resem- 
blance to  an  assurance  that  a  place 
is  safe.  It  is  rather  an  assurance 
that  a  place  shall  not  become  un- 
safe by  any  act  of  a  fellow-servant. 
Driscoll  V.  Allis-Chalmers  Co.,  144 
Wis.  451,  129  N.  W.  401.  When 
the  danger  is  perfectly  apparent  to 
the  servant,  and  he  comprehends 
it,  it  is  absurd  to  say  that  in  per- 
forming the  service  he  may  rely 
upon  an  assurance  of  the  master 
that  there  is  no  danger.  If  the  cir- 
cumstances or  conditions  are  such 
as  to  suggest  danger  in  performing 
the  service,  but  the  servant  is  of 
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not  exist.""  As  stated  by  some  courts,  if  tlie  danger 
was  so  obvious  tbat  an  ordinarily  prudent  person  would 
not  have  incurred  it,  the  servant  cannot  rely  on  the 
assurance.""*  The  assurance  of  safety  must  have  been 
the  cause  of  the  servant  doing  the  act,  to  relieve  him 
from  the  assumption  of  liability.""" 

§  417.  Where  master  presumed  to  have  superior  knowl- 
edge. 

It  was  stated  that  an  employee  does  not,  as  matter 
of  law,  assume  the  risk  of  latent  danger  incident  to  his 
employment,  not  actually  known  to  him  and  discover- 
able only  by  careful  inspection,  where  he  enters  upon 
the  work  relying  upon  assurance  of  safety  by  the  master 
or  superintendent,  having  or  professing  to  have  superior 


the  opinion  that  with,  extra  cau- 
tion he  can  perform  it  in  safety,  or 
the  master  assures  him  that  by  the 
exercise  of  such  extra  caution  he 
can  so  perform  it,  then  the  servant 
appreciates  that  there  is  danger 
and  depends  upon  the  care  which 
he  shall  exercise  in  performing  it, 
to  avoid  injury,  and  hence,  whUe 
acting  under  such  assurance  he  may 
not  be  guilty  of  contributory  neg- 
ligence, yet  it  must  follow  that  he 
has  voluntarily  taken  his  chances 
and  assumed  the  risk.  Pittsburg  R. 
Co.  V.  Sentmeyer,  92  Pa.  St.  276, 
37  Am.  Rep.  684. 

997.  Elgin  G.  &  E.  R.  Co.  v. 
Myers,  226  lU.  368,  80  N.  E.  897. 

998.  Haywood  v.  Galveston  H. 
&  S.  A.  R.  Co.,  38  Tex.  Civ.  App. 
101,  85  S.  W.  433;  Harte  v.  Eraser, 
104IU.  App.  201.  If  the  condition, 
whether  of  place  or  machinery,  is 
not  reasonably  safe,  when  used  as 
a  servant  is  required  to  use  them, 
but  the  danger  is  not  so  open,  that 
one  of  ordinary  prudence,  seeing 
the  situation,  would  refrain  from 
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working,  the  servant  may,  upon 
the  master's  assurance  of  their 
safety,  go  ahead  in  reliance  on  the 
master's  superior  knowledge  with- 
out assuming  the  risk.  Price  & 
Lucas  Cider  &  Vinegar  Co.  v. 
Haley,  137  Ky.  305,  125  S.  W.  720. 
999.  In  determining  the  ques- 
tion of  contributory  negligence  (as- 
sumed risk)  of  a  servant  who  is  in- 
jured while  acting  in  obedience  to 
the  specific  orders  of  the  master 
present  and  under  his  assurance  of 
safety  it  was  said,  such  order  and 
assurance  constitute  a  part  of  the 
circumstances  to  be  considered. 
They  are  immaterial,  however,  un- 
less they  are  the  operating  influence 
which  induces  the  servant  to  do  the 
act;  that  is  the  immediate  cause 
of  the  injury.  If  the  danger  is  so 
imminent  that  no  prudent  man 
would  incur  It,  then  the  order  and 
assurance  is  no  justification.  Jen- 
sen V.  Keyer,  101  Me.  106,  63  Atl. 
389;  Shortel  v.  City  of  St.  Joseph, 
104  Mo.  114,  16  S.  W.  397,  24  Am. 
St.  Rep.  317. 
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knowledge  of  the  situation.  For  instance,  where,  at  the 
request  of  the  engineer,  a  workman  entered  a  boiler  to 
clean  it,  under  the  assurance  of  the  engineer  that  he 
had  tested  it,  after  the  steam  had  blown  off  and  it  had 
cooled,  and  it  was  safe,  such  workman  being  scalded.^ 
An  assurance  of  safety  on  the  part  of  the  master  is 
not  material  except  where  the  person  giving  the  assur- 
ance must  be  presumed  to  have  better  judgment  or 
information  than  the  assured,  so  that  the  latter  may 
reasonably  rely  thereon  instead  of  his  own  judgment.^ 

§  418.  Assurance  that  danger  has  been  removed. 

An  employee  may  safely  rely  upon  the  assurance  of 
the  master,  or  one  who  represents  him,  such  as  a  fore- 
man, that  a  source  of  apparent  danger  has  been  removed, 
and  it  is  not  neghgence  for  him  to  continue  his  work 
after  such  statement,  not  knowing  or  having  reason  to 
beUeve  otherwise.' 


1.  Halloway  v.  H.  W.  Johns 
ManviUe  Co.,  135  Wis.  629,  116 
N.  W.  635.  Under  such  statement 
of  facts  it  is  difficult  to  understand 
that  such  assurance  of  safety  added 
anything  to  the  liability  of  the  mas- 
ter or  relief  of  the  servant.  The 
risk  would  not  be  assumed  with- 
out it. 

2.  Heneke  v.  Ellis,  etc.,  110 
Wis.  532,  86  N.  W.  171. 

3.  Watson  Cut  Stone  Co.  v. 
SmaU,  181  111.  366,  54  N.  E.  995; 
Lynch  v.  M.  T.  Stevens  &  Sons  Co., 
187  Mass.  397,  73  N.  E.  478.  See 
also  Kerrigan  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  86  Minn.  444,  90  N.  W. 
876.  Thus,  it  was  held  that  a 
brakeman  did  not  assume  the  risk 
from  a  defective  stub  switch  about 
which  he  knew,  where  he  relied 
upon  the  assurance  of  the  section 
foreman  that  the  defect  had  been 
repaired  and  it  was  safe.  Alabama, 


G.  S.  R.  Co.  V.  Davis,  119  Ala.  572, 
24  So.  862.  Where  an  employee 
was  injured  by  the  fall  of  a  freight 
elevator,  from  the  breaking  of  the 
sustaining  ropes,  it  appearing  that 
for  two  years  next  preceding  the 
elevator  had  been  undergoing  re- 
pairs, the  employee  being  told  by 
the  manager  that  it  had  been  fixed, 
and  was  directed  by  the  latter  to 
load  machinery  on  it  at  the  top 
floor  and  to  descend  to  a  deck  be- 
tween floors  for  other  freight,  such 
employee  did  not  assume  the  risk 
as  matter  of  law.  The  fact  that 
there  was  a  rule  forbidding  the  use 
of  the  hoist  to  ride  upon,  was  imma- 
terial, where  it  was  necessary  for 
the  employee  to  get  on  the  elevator 
to  load  it  and  it  appeared  that  such 
rule  had  customarily  been  disre- 
garded by  all  employees  and  by  the 
manager  himself.  Goggin  v.  Os- 
borne, 115  Cal.  437,  47  Pac.  248. 


§§419,  420 


Assumption  of  Eisk. 


1271 


§  419.  Employer  misleading  employee  as  to  conditions 
of  saJfety. 

It  was  said  that  an  employer  who  misleads  his  em- 
ployee into  a  disbelief  in  existing  perils,  incident  to  his 
employment,  of  which  the  employer  had  knowledge,  and 
then  exposes  him  to  them  under  such  delusion  of  safety, 
is  guilty  of  much  plainer  failure  of  duty  to  him  than  any 
mere  omission  of  warnings  or  instructions,  and  such 
conduct  wiU  suffice  to  support  a  jury's  findings  of  neg- 
ligence. * 

That  such  reprehensible  conduct  ought  to  have  such 
effect,  is  not  open  to  dispute.  The  effect,  however, 
operates  the  same  as  other  fraudulent  and  deceptive 
practices.  Whatever  knowledge  the  servant  may  have 
entertained  of  danger,  is  superseded,  and  it  is  the  same 
in  effect  as  an  absence  of  knowledge.  The  case  is  dif- 
ferent from  that  of  a  mere  opinion  or  expression  of 
safety. 

§  420.  Application  of  rules. 

Applying  the  rides  already  stated,  the  servant  has 
been  held  relieved  from  an  assumption  of  risk  in  many 
cases,  ^  including  risks  from  the  falling  of  a  bank  of 
earth ;^  the   putting   of   a   defective  belt   on  a   pulley;' 


4.  Schmitt  v.  Hamilton  Mfg. 
Co.,  135  Wis.  117,  115  N.  W.  63. 

5.  A  servant  held  to  be  relieved 
from  an  assumption  of  the  risk 
where  he  complained  of  a  danger- 
ous appliance,  but  was  commanded 
by  the  master  to  proceed  and  who 
assured  him  there  was  no  danger. 
Bush  V.  West  Yellow  Pine  Co.,  2 
Ga.  App.  295,  58  S.  E.  529. 

6.  The  rule  stated  that  if  the 
master  or  his  representative  has 
superior  knowledge  of  a  given  situ- 
ation and  its  safety,  or  the  contrary, 
and  he  assures  the  servant  that  he 
can  safely  undertake  a  given  work, 
such  assurance  may  justify  the 
servant  in  undertaking  the  work, 


in  reliance  upon  the  superior  knowl- 
edge of  the  master,  without  being 
liable  to  the  charge  of  negligence 
in  so  doing,  unless  the  danger  is 
imminent  or  manifest  so  as  to  pre- 
vent a  reasonably  prudent  man 
from  risking  it.  This  rule  was  ap- 
plied where  a  laborer  was  injured 
while  shoveling  dirt  where  there 
was  an  overhanging  bank,  and  was 
assured  by  the  foreman  who  had 
inspected  it  that  the  bank  would 
hold  and  the  place  was  safe.  Haas 
V.  Balch,  56  Fed.  984,  6  C.  C.  A. 
201. 

7.  The  rule  of  the  Illinois  court 
is  stated  to  be  that  "even  though 
an  employee  knew  of  the  defect,  if 
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the  work  on  or  near  a  bridge;'  the  going  between  cars;' 


the  master  ordered  him  to  proceed 
with  the  dangerous  work,  he  does 
not  assume  the  risk  of  so  doing  un- 
less the  danger  is  so  manifest  that  a 
person  of  ordinary  prudence  and 
caution  could  not  have  incurred  it. 
This  rule  as  stated  applied  where 
an  employee  in  attempting  to  put 
a  defective  belt  upon  a  puUey 
called  the  employer's  attention  to 
the  defect  and  was  assured  it  was 
all  right,  to  go  ahead  and  put  it  on. 
Gundlach  v.  Schott,  192  lU.  609, 
61  N.  E.  332,  85  Am.  St.  Rep.  348. 
8.  Where  a  day  laborer  was  or- 
dered by  a  street  commissioner  of 
a  city  to  remove  certain  blocks 
lying  near  a  bent  of  a  bridge,  which 
bent  had  been  prepared  in  the  fore- 
noon and  left  insecure  by  reason 
of  a  lack  of  braces  and  supports,  so 
that  it  was  liable  to  fall  at  any 
time,  and,  in  the  afternoon,  while 
doing  such  work,  he  put  his  hands 
upon  the  bent  of  the  bridge  and  it 
fell,  causing  him  injury,  upon  de- 
murrer it  was  said:  "Conceding 
that  in  going  to  work  upon  the 
bridge  in  the  afternoon  he  impliedly 
assumed  all  the  ordinary  risks  in- 
cident to  such  emplojanent  so  far 
as  those  risks  were  known  to  him 
or  could  have  been  discovered  in 
the  exercise  of  ordinary  care,  the 
court  could  not  say  he  was  negli- 
gent in  obeying  the  order  of  the 
master.  Assuming  that  the  un- 
safe and  dangerous  condition  of 
the  bent  was  the  result  of  the  negli- 
gence of  his  fellow-servants,  and  he 
did  not,  in  obedience  to  the  com- 
mand of  the  master,  assume  the 
risk,  unless  the  danger  was  so  great 
that  a  man  of  ordinary  prudence 


would  not  have  taken  the  risk.  He 
was  not  required  on  that  occasion 
to  make  any  special  examination 
or  critical  investigation  to  ascer- 
tain whether  the  bent  had  been 
carefully  or  negligently  raised,  or 
whether  it  was  then  in  an  unsafe 
or  dangerous  position,  before  obey- 
ing the  command  of  the  master. 
When  directed  to  do  the  act  in  the 
performance  of  which  he  was  in- 
jured, he  had  the  right  to  assume 
that  the  street  commissioner,  with 
his  superior  knowledge  of  the  facts, 
would  not  expose  him  to  unneces- 
sary perils.  Assuming  the  street 
commissioner  was  a  fellow-servant 
in  the  work  of  placing  and  leaving 
the  bent  in  the  alleged  unsafe  and 
dangerous  condition  before  noon, 
he  was  the  master  in  giving  the 
command  after  noon  in  the  execu- 
tion of  which  the  employee  was  in- 
jured." City  of  Lebanon  V.  McCoy, 
12  Ind.  App.  500,  40  N.  E.  700. 
Where  a  fireman  was  injured  by 
the  collapse  of  a  bridge  which  the 
superintendent  and  foreman  as- 
sured him  was  safe,  the  master  was 
held  liable.  McCabe  &  Steen  Const. 
Co.  V.  WUson,  17  Okl.  356,  87  Pac. 
320. 

9.  It  was  stated  that  a  brake- 
man  assumed  the  risk  of  going  be- 
tween cars  against  his  superior's 
orders  or  without  them,  but  if  he 
did  so  under  direction  of  his  supe- 
rior, and  upon  his  assurance  that 
he  would  be  protected  from  the 
movement  of  the  train,  he  would 
not  been  deemed  to  have  assumed 
the  risk.  Louisiana  Extension  R. 
Co.  V.  Carstens,  19  Tex.  Civ.  App. 
190,  47  S.  W.  36. 
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the  falling  of  a  column  of  iron;'"  a  defective  elevator 
cable;"  the  escape  of  steam  from  a  boiler;^^  using  ladders 
tied  together ;i^  using  defective  levers ;i^  using  defective 
hammer;^*  using  defective  machine ;^^  working  in  mine 


10.  Where  a  servant  eng 
in  piling  wire  told  his  foreman  that 
a  leaning  column  of  wire  looked 
dangerous,  it  was  held  that  the 
foreman  was  negligent  in  assuring 
the  servant  that  there  was  no  dan- 
ger without  first  ascertaining  wheth- 
er the  column  should  be  braced. 
Burkard  v.  A.  Lisdem  &  Sons  Rope 
Co.,  217  Mo.  466,  117  S.  W.  35. 

11.  That  an  employee  appre- 
ciated the  danger  from  a  defective 
cable  of  an  elevator  cannot,  as  mat- 
ter of  law,  be  inferred  from  his 
knowledge  of  the  defect,  where  in- 
formed by  the  superintendent  that 
it  was  safe  enough  for  the  rest  of 
the  men,  and  the  latter  rode  upon 
the  elevator  with  the  servant  only 
the  day  before  the  accident.  Stom- 
ne  V.  Hanford  Produce  Co.,  108  la. 
187,  78  N.  W.  841. 

12.  The  foreman's  attention 
having  been  called  by  an  employee 
to  the  escape  of  steam  from  a  de- 
fective boUer,  it  was  held  the  serv- 
ant might  rely  upon  the  assurance 
of  the  foreman  that  there  was  no 
danger.  Keen's  Admr.  v.  Key- 
stone Crescent  Lumber  Co.,  118 
S.  W.  (Ky.)  355. 

13.  It  was  held  a  question  for 
the  jury  whether  an  employee  as- 
sumed the  risk  by  using  ladders 
tied  together  by  the  employer,  in 
going  upon  the  roof  of  a  building, 
where  the  rope  became  untied,  per- 
mitting the  ladder  to  fall  with  such 
employee,  thus  causing  him  injury. 
It  was  said:  "The  jury  would  have 
been  warranted  in  finding  that  the 
plaintiff  knew  and  appreciated  the 


danger,  and  also  that  the  proximate 
cause  of  the  injury  was  the  act  of 
plaintiff  in  moving  the  ladder.  Also 
they  might  be  justified  in  finding 
that  the  plaintiff  might  reasonably 
have  relied  upon  the  assurance  of 
the  master  that  it  was  safe,  as  he 
was  an  old  sailor  and  possessed 
skill  in  tying  knots."  Deming  v. 
Gould,  157  Mass.  563,  32  N.  E. 
862. 

14.  Where  an  inexperienced 
employee  knew  of  the  defect  in  a 
lever,  the  proximate  cause  of  his 
injury,  but  the  assistant  foreman 
upon  his  complaint  assured  him 
upon  inspection  it  was  aU  riglft, 
and  "to  go  ahead  with  the  work", 
it  was  held  that  if  the  employee 
did  not  also  know  that  the  defect 
subjected  him  to  the  danger  of  in- 
jury, he  would  not  be  deemed  to 
have  assumed  the  risk,  unless  in  the 
exercise  of  ordinary  judgment  and 
discretion  he  should  have  compre- 
hended the  danger.  This  was  a 
question  of  fact  to  be  determined 
by  the  jury.  Chicago  Screw  Co. 
V.  Weiss,  203  111.  536,  68  N.  E.  54. 

15.  A  servant  was  held  not  to 
have  assumed  the  risk  of  a  chip  fiy- 
ing  from  an  ordinary  tool,  a  de- 
fective hammer,  where  he  took  the 
tool  to  his  foreman  and  complained 
it  was  not  safe  and  the  foreman 
made  a  superficial  examination  of 
it  and  assured  him  that  it  was  "all 
right."  Duerst  V.  St.  Louis  Stamp- 
ing Co.,  163  Mo.  607,  63  S.  W.  827. 

16.  Where  a  pressman  was  in- 
jured by  the  falUng  of  a  die  of  the 
machine   he   was   using,    knowing 
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where  place  seems  xmsafe;"  working  in  unsafe  place  in 


that  such  die  had  fallen  on  several 
occasions,  but  was  assured  by  the 
foreman,  an  expert,  familiar  with 
the  interior  workings  of  the  ma- 
chine, charged  with  the  duty  of  in- 
specting and  repairing  it,  that  there 
was  no  danger  of  further  accident, 
and  the  pressman  went  to  work  re- 
lying upon  such  assurance,  it  was 
held  he  was  relieved  from  the  as- 
sumption of  the  risk  based  upon  his 
knowledge  of  the  die  having  fallen. 
It  was  said  it  is  not  negligence  for 
an  employee  who  is  in  doubt  about 
the  safety  of  the  place  where  he  is 
sent  to  work,  to  defer  to  the  opin- 
ions and  assurances  of  those  who 
are  supposed  to  know  and  who  from 
their  positions  are  bound  to  have 
special  knowledge  as  to  whether  it 
is  safe  or  not.  Burnside  v.  Nov- 
elty Mfg.  Co.,  121  Mich.  115,  79 
N.  W.  1108.  An  employee  in  con- 
tinuing to  operate  a  machine,  with 
knowledge  that  it  is  out  of  repair, 
is  not  guilty  of  contributory  negli- 
gence where  his  superior  who  has 
a  better  opportunity  of  judging  of 
its  safety  than  such  employee,  as- 
sures him  that  it  is  safe.  Larch  v. 
Stratton,  101  Ky.  672,  42  S.  W. 
756, 19  L.  R.  A.  889.  An  employee 
was  injured  by  her  hand  being 
drawn  into  an  ironing  mangle  which 
she  was  operating.  The  evidence 
tended  to  show  it  was  defective, 
such  defect  causing  the  machine  to 
jerk  and  its  speed  to  be  suddenly 
increased.  That  the  unsafe  con- 
dition was  known  to  the  master, 
and  that  the  operator  did  not  as- 
sume her  work  until  assured  by  the 
master  that  the  machine  had  been 
properly  adjusted  and  repaired. 
Her    evidence    was    contradicted. 


Held  the  case  was  properly  sub- 
mitted to  the  jury.  That  the  evi- 
dence, if  believed,  established  her 
right  to  recover.  Young  v.  Mercan- 
tile Steam  Laundry  Co.,  198  Pa. 
St.  553,  48  At.  497. 

17.  A  servant  who  was  assured 
by  the  master  that  the  place  in 
which  he  is  about  to  do  his  work  is 
safe,  and  is  directed  to  proceed  with 
his  work,  may,  to  some  reasonable 
extent,  in  a  proper  degree,  defer  to 
the  judgment  of  the  master  and 
rely  thereon.  This  rule  was  ap- 
phed  where  a  miner  was  directed 
to  work  in  a  place  made  unsafe  by 
recent  blasting  and  was  injured  by 
loose  ore  falling  upon  him.  Ander- 
son V.  Pitt  Iron  Mining  Co.,  103 
Minn.  252,  114  N.  W.  953;  Ander- 
son V.  Pitt  Iron  Mining  Co.,  108 
Minn.  261,  121  N.  W.  915.  A  coal 
miner  in  a  mine  told  the  superin- 
tendent that  the  roof  did  not 
look  good,  who  replied  it  was  solid 
and  would  not  fall  down.  Being 
thus  assured,  the  miner  continued 
his  work,  the  roof  fell  and  he  was 
injured.  It  was  held  he  did  not  as- 
sume the  risk.  Harder  &  Hafer 
Coal  Min.  Co.  v.  Schmidt,  104  Fed. 
282.  Where  a  miner  was  ordered 
by  his  foreman  to  make  excava- 
tions at  a  place  where  the  miner 
thought  the  overhanging  ground 
looked  "a  little  suspicious",  but 
the  foreman  assured  him  it  was 
safe,  it  was  held  there  was  no  such 
obvious  danger  as  to  create  an  as- 
sumption of  risk.  Faulkner  v. 
Mammoth  Min.  Co.,  23  Utah,  437, 
66  Pac.  799.  The  evidence  was 
sufftcient  to  sustain  the  verdict  that 
in  attempting  to  do  certain  work 
in  a  mine,  an  experienced  servant 
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was  justified  in  relying  upon  the 
judgment  of  the  master  that  a  place 
was  safe.  Tomazin  v.  Shenango 
Furnace  Co.,  103  Minn.  334,  114 
N.  W.  1128.  Workmen  who,  under 
the  direction  of  the  superintendent 
of  a  mine,  undertook  to  remove  the 
tamping  from  holes  in  which  were 
unexploded  blasts,  under  assur- 
ance from  the  superintendent  that 
there  was  no  danger,  though  they 
appreciated  there  was  some  dan- 
ger, did  not  assume  the  risk  of  ex- 
plosion in  doing  the  work  with 
proper  care.  Allen  v.  Gilman  Mc- 
Neil &  Co.,  127  Fed.  609.  An  in- 
experienced servant  does  not  as- 
sume the  risk  of  the  faulty  timber- 
ing of  a  mine  where  he  is  sent  to 
work  upon  the  assurance  of  the 
master  that  the  place  is  safe.  S wen- 
son  V.  Bender,  114  Fed.  1.  Where 
an  employee  working  in  a  mine  was 
injured  by  a  large  piece  of  loose 
rock  falling  upon  him,  evidence 
that  the  superintendent  knew  of 
this  loose  stone  before  he  directed 
such  employee  to  work  there,  and 
that  he  made  an  unsuccessful  at- 
tempt to  dislodge  it,  but  told  the 
employee  the  place  was  safe,  was 
held  suflQcient  to  warrant  the  jury 
in  finding  the  superintendent  neg- 
ligent, and  make  the  question  of 
assumption  of  risk  one  for  the  jury. 
Burgess  v.  Davis  Sulphur  Ore  Co., 
165  Mass.  71,  42  N.  E.  501.  A 
Michigan  case  seems  somewhat  out 
of  line.  An  employee  in  a  mine 
was  killed  by  the  caving  in  or  fall- 
ing of  portions  of  the  walls.  For 
twelve  hours  previous  to  the  cav- 
ing, the  usual  and  unmistakable 
indications  thereof  appeared.  The 
employees,  including  the  plaintiff, 
realized  the  danger;  made  com- 
plaint to  the  boss,  who  told  them  in 


substance  that  there  was  no  danger 
of  a  cave  in  there  that  night,  to  go 
back  to  their  work,  and  he  would 
be  there  shortly,  but  delayed  for 
two  hours,  at  the  end  of  which 
time  the  cave  in  occurred  injuring 
the  plaintiff's  intestate.  In  the 
meantime,  however,  the  men  did 
no  work.  They  had  all  the  knowl- 
edge of  the  impending  danger  that 
any  one  could  have,  both  as  to 
time  and  effect.  It  was  said  by  a 
bare  majority  of  the  court:  "Em- 
ployees in  entering  into  a  hazard- 
ous employment  take  the  ordinary 
risks  attending  the  service;  but 
when  servants  complain  of  what 
appears  to  them  to  be  an  impending 
peril  or  a  position  to  which  they 
have  been  ordered,  and  they  no- 
tify the  master  of  the  danger  and 
ask  to  be  relieved,  the  master  can- 
not refuse  to  relieve  them,  insist 
upon  their  continuing  the  work  in 
that  position,  and  when  they  remain 
at  his  direction,  waiting  for  an  in- 
spection which  he  has  promised 
but  neglects  to  make,  relying  upon 
his  promise  and  superior  judgment, 
and  fearing  the  consequences  of 
disobedience,  and  are  injured,  be 
then  allowed  to  say:  'You  were 
guilty  of  contributory  negligence 
in  doing  what  I  directed  to  do',  or 
'You  assumed  the  risk  when  you 
entered  my  employment.'  Under 
such  circumstances  employees  can- 
not be  said  to  have  heedlessly  or 
voluntarily  assumed  the  risk." 
Schlaker,  Admx.  v.  Ashland  Iron 
Mia.  Co.,  89  Mich.  253.  Where 
an  employee  in  a  mine,  instead  of 
using  sets  of  timber-  six  feet  in 
length,  as  was  the  usual  custom  in 
main  drifts,  put  in  a  set  every  two 
feet,  and  while  conducting  this 
work  the  mining  captain  ordered 
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general ;^^  use  of  defective  skids;"  operating  street  car 
without  sand;^"  using  vise  to  draw  up  trolley  wire;^' 
using  defective  wheel  in  factory;^'  etc.     On  the  other 


them  to  knock  out  the  two  feet  sets 
and  put  in  longer  ones,  the  captain 
assuring  them  that  this  method 
was  safe,  and  the  employee  put  in 
the  longer  ones,  it  was  held  that 
the  verdict  in  favor  of  the  plaintiff 
should  be  sustained  upon  the  facts. 
Haidukovich  v.  Shenango  Furnace 
Co.,  106  Minn.  230, 118  N.  W.  1017. 

18.  Under  the  evidence  it  was 
held  that  a  servant  assumed  a  dan- 
gerous position  under  assurances 
from  the  superintendent  that  cer- 
tain rollers  in  a  mill  would  not  be 
started,  the  starting  of  which  was 
the  source  of  danger.  Bennett  v.  B. 
W.  Backus  Lbr.  Co.,  77  Mum.  198, 
79  N.  W.  682.  Where  a  master  di- 
rected his  servant  to  work  in  a  cer- 
tain dangerous  place,  and  in  reply 
to  the  servant's  expressions  of  fear, 
assured  him  that  there  was  no 
danger,  it  was  said  that  the  serv- 
ant was  not  guilty  of  negligence 
in  going  to  work  there,  unless  the 
danger  was  so  imminent  that  no 
prudent  person  would  undertake 
to  perform  it.  Chicago  -  Anderson 
Pressed  Brick  Co.  v.  Sobkowiak, 
148  lU.  573,  36  N.  E.  572. 

19.  Where  an  employee  engaged 
in  roUing  a  hogshead  of  tobacco  on 
skids,  which  were  defective  as  as- 
sumed, but  wherein  the  reported 
case  does  not  show,  and  he  was  in- 
jured, it  appearing  he  had  some 
knowledge  of  the  defect,  it  was 
stated:  "It  may  be  conceded  that 
there  is  some  conflict  in  authority 
as  to  the  duty  of  an  employee  who 
has  some  knowledge  of  a  defect  in 
the  appliance  which  he  is  required 
to  use,  yet  the  weight  of  authority 


and  the  true  rule  seems  to  be  that 
if  the  employer  has  superior  means 
of  knowledge,  or  assures  the  em- 
ployee that  the  appliance  or  tool 
is  safe,  the  employee  may  continue 
to  obey  orders  and  if  injured  the 
master  must  respond  in  damages." 
Wake  V.  Price,  22  Ky.  696,  58  S. 
W.  519. 

20.  A  street  car  motorman  be- 
ing fearful  of  the  danger  of  operat- 
ing his  car  without  sand  on  an  in- 
cHne  at  a  time  when  the  track  was 
sKppery  from  frost,  communicating 
his  fears  to  the  superintendent,  was 
justified  in  relying  upon  the  super- 
intendent's assurance  that  sand 
was  not  necessary,  and  that  with 
care  the  cars  could  be  operated  suc- 
cessfully without  it,  the  motorman 
having  had  no  previous  experience 
in  operating  cars  upon  a  frosty 
track.  Mayer  v.  Detroit,  etc.  R. 
Co.,  152  Mich.  276,  116  N.  W.  429. 

21.  An  inexperienced  employee 
injured  while  engaged  in  drawing 
up  a  trolley  wire  upon  a  curve  by 
means  of  a  vise,  which  it  was 
claimed  was  insufficient  for  such 
purpose  and  not  in  general  use,  was 
held  not  to  have  assumed  the  risk, 
as  matter  of  law,  although  the  tool 
was  a  simple  one,  where  it  appeared 
that  he  undertook  the  use  of  the 
tool  upon  the  express  assurance  of 
his  foreman  that  it  was  a  suitable 
tool  and  would  "hold  anything" 
without  slipping.  Shadford  v.  Ann 
Arbor  St.  R.  Co.,  121  Mich.  224, 
80  N.  W.  30. 

22.  An  employee  having  no- 
ticed sparks  flying  from  a  wheel  in 
a  brick  factory  and  that  it  made  a 
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hand,  the  risk  has  been,  held  to  be  assumed  notwith- 
standing the  assurance  of  safety  by  the  master,  pur- 
suant to  the  rules  already  stated,  in  many  cases.  ^' 


screeching  sound,  notified  the  su- 
perintendent and  was  told  to  go 
ahead,  there  was  no  danger,  that 
he  would  have  it  fixed.  He  con- 
tinued the  work,  the  wheel  broke 
causing  him  injury.  It  was  held 
the  master  was  liable.  Hughes  v. 
Fayette  Mfg.  Co.,  214  Pa.  St.  282, 
63  Atl.  692. 

23.  A  servant  having  knowl- 
edge of  the  danger  in  carrying  a 
heavy  piece  of  lumber  with  his  fel- 
low servants,  assumed  the  risk  not- 
withstanding the  assurance  of  his 
foreman.  Haywood  v.  Galveston, 
H.  &  S.  A.  R.  Co.,  38  Tex.  Civ. 
App.  101,  85  S.  W.  433. 

Circular  saw,  tooth  missing. 
Where  a  servant  knows  of  a  defect 
in  an  appliance  and  the  danger  of 
its  use,  he  cannot  rely  upon  the  as- 
surance of  the  master  that  it  does 
not  exist.  When  several  months 
before  an  employee  was  injured  by 
a  defective  circular  saw,  he  called 
the  foreman's  attention  to  the  fact 
that  a  tooth  was  out,  the  statement 
by  the  foreman  "that  cuts  no  fig- 
ure with  the  saw  at  all;  it  is  all 
right;  go  ahead;  start  it  up",  was 
more  of  an  expression  of  an  opinion 
than  an  assurance  as  to  the  safety 
of  the  saw  and  an  order  to  use  the 
same,  and  did  not  relieve  the  em- 
ployee from  the  assumption  of  the 
risk.  Elgin,  G.  &  B.  R.  Co.  v. 
Myers,  226  lU.  358,  80  N.  E.  897. 

Harness.  Although  an  employer 
assured  his  employee  that  if  he 
.would  use  a  certain  horse  in  his 
business,  it  would  furnish  such  har- 
ness as  would  enable  him  to  con- 


trol a  horse  of  that  character,  the 
employer  did  not  thereby  become 
an  insurer  of  the  sufficiency  of  the 
harness,  that  his  duty  was  per- 
formed and  promise  kept  if  he  sup- 
plied a  harness  which  to  one  rea- 
sonably and  ordinarily  prudent 
would  have  seemed  to  be  sufficient. 
Robert  Portner  Brewing  Co.  v. 
Cooper,  116  Ga.  171,  42  S.  E.  408. 

Machine,  trsB  of.  The  employee 
injured  by  her  hand  being  drawn 
into  an  ironing  mangle,  was  held  to 
have  assumed  the  risk  notwith- 
standing an  assurance  by  the  super- 
intendent that  the  guard  on  the  ma- 
chine would  prevent  such  an  acci- 
dent, where  it  appeared  she  knew 
the  guard  would  not  prevent  such 
an  accident  and  that  she  was  afraid 
of  the  machine  and  reluctantly 
worked  with  it.  Burke  v.  Davis, 
191  Mass.  20,  76  N.  E.  1039,  114 
Am.  St.  Rep.  591,  4  L.  R.  A.  71 
n.  s. 

Repairs  on  roof.  A  carpenter 
employed  to  repair  a  roof,  who 
while  standing  in  the  gutter  on  the 
edge  of  the  roof,  doing  the  work 
with  one  hand  and  holding  on  to  the 
casing  of  a  dormer  window  with  the 
other,  such  casing  breaking  from 
its  unsound  condition,  causing  him 
to  fall,  assumed  the  risk.  The  mere 
fact  of  assurance  of  safety  in  that 
manner  of  doing  the  work,  or  di- 
rection for  him  to  proceed,  does  not 
affect  the  question.  The  defect 
was  latent.  Heneke  v.  ElUs,  etc., 
110  Wis.  532,  86  N.  W.  171. 

Stirrup  strap.  A  boy  who  had 
two    years'    experience    in    riding 
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For  instance,  an  employee  of  mature  years,  contin- 
uing to  operate  a  machine  with  which  he  is  familiar, 
without  promise  of  repair,  after  informing  the  master  of 
a  defect  therein,  assumes  the  risk  of  injury,  though  the 
master  informs  him  the  machine  is  safe.^^ 

So  an  experienced  workman  upon  a  machine,  while 
working  upon  it,  standing  in  a  narrow  passage  way  be- 
tween that  and  another  machine  and  near  a  pulley  and 
belt  controlling  the  other  machine,  assumes  the  risk  of 
injm-y  from  his  clothing  being  caught  in  such  belt,  and 
is  not  relieved  therefrom  by  an  assurance  by  the  master 


colts  ■whieli  were  being  trained,  as- 
sumed the  risk  of  a  defective  stir- 
rup strap  wHeli  he  knew  was  old, 
and  had  expressed  doubts  as  to  its 
sufficiency  to  the  foreman,  the  lat- 
ter testing  it  in  the  boy's  presence, 
and,  standing  the  test  of  his 
strength,  pronounced  it  all  right. 
Davis  V.  Forbes,  171  Mass.  548,  61 
N.  E.  20,  47  L.  R.  A.  170. 

Trench.  An  employee  was  in- 
jured by  the  caving  in  of  the  sides 
of  a  trench  about  nine  feet  deep,  in 
which  he  was  working  calking  wa- 
ter pipes.  He  was  a  man  of  mature 
years  and  ordinary  intelligence  and 
of  considerable  experience  in  that 
kind  of  work,  and  knew  that 
trenches  of  that  depth  were  liable 
to  cave  in.  The  trench  had  partly 
caved  in  a  few  feet  away  about  ten 
minutes  before,  and  plaintiff,  with 
others,  had  left  the  work,  but  had 
returned  upon  being  told  to  go 
back  by  defendant's  superintend- 
ent, who  said  the  ditch  was  per- 
fectly safe  and  promised  to  buy 
some  lumber  and  have  it  braced 
up.  It  was  held  that,  notwith- 
standing such  direction  and  such 
assurances  of  safety,  the  plaintiff, 
having  full  knowledge  of  the  dan- 
ger,   assumed    the    risk    when    he 


chose  to  continue  his  work.  Sho- 
walter  v.  Fairbanks,  Morse  &  Co., 
88  Wis.  376,  60  N.  W.  257. 

Unloading  derrick  from  wag- 
on. An  employee  injured  while 
unloading  a  derrick  from  a  wagon, 
by  the  slipping  of  the  poles  of  the 
derrick  by  reason  of  their  being 
wet,  could  not  recover  although 
the  foreman  assured  him  there  was 
no  danger.  Their  condition  was 
obvious.  Also  it  was  not  within 
the  scope  of  the  authority  of  the 
foreman  to  give  such  assurance. 
Pintoville  v.  Hortins,  22  R.  I.  375, 
48  At.  142. 

Work,  character  of.  It  was 
held  that  an  employee  was  not  ex- 
cused in  continuing  work  after  the 
foreman  had  refused  to  allow  him 
to  quit,  after  being  injured,  and  as- 
sured him  that  the  work  would  not 
injure  him,  such  servant  thereafter 
again  receiving  injury.  That  it 
was  not  within  the  apparent  au- 
thority of  the  foreman  to  deter- 
mine whether  the  employee  could 
safely  continue  at  his  work.  Harty 
V.  Cincinnati,  N.  0.  &  T.  P.  R.  Co., 
30  Ky.  L.  Rep.  144,  97  S.  W.  433. 

24.  Goga  V.  American  Car  & 
Foundry  Co.,  142  Mich.  340,  105 
N.  W.  859. 
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when  lie  commeneed.  work,  of  the  safety  both  of  the 
passage  way  and  of  the  machinery.  ^^ 

And  where  an  employee,  with  better  means  of  knowl- 
edge than  the  master  of  the  condition  of  a  roof  in  a  mine, 
as  to  its  being  safe,  and  knowing  that  it  was  unsafe  and 
dangerous,  continued,  the  work,  an  assurance  of  one  rep- 
resenting the  master  that  it  was  safe,  did  not  relieve  the 
employee  from  assumption  of  the  risk.^^ 

Likewise,  an  expert  drillman  in  a  mine  cannot  rely 
upon  the  assurance  of  the  superintendent  as  to  the 
safety  of  his  working  place,  nor  can  he  complain  as  to 
the  inspection  of  the  drill  holes,  where  the  duty  of  in- 
spection is  upon  him.^' 

G.  Promise  to  remove  dangers. 

§  421.  Effect  of. 

The  rule  is  universal  that  where  a  servant,  having  the 
right  to  abandon  the  service  because  it  is  dangerous, 
refrains  from  doing  so  in  consequence  of  assurances  of 
the  master  that  the  dangers  shaU  be  removed,  but  con- 
tinues in  the  service  in  rehance  upon  such  promise,  he 
is  not  chargeable  with  contributory  negligence  or  an 
assumption  of  the  risk,  unless  he  continues  the  service 
longer  than  is  reasonably  necessary  for  the  removal  of 
the  cause  of  such  danger,  except  where  the  danger  is  so 
great,  constant  and  imminent  that  a  person  of  ordinary 
prudence  would  not  ordinarily  consent  to  incur  it,  even 
for  the  limited  time  necessary  for  the  master  with  rea- 
sonable diligence  to  remove  it.^* 

25.  Kenney  v.  Hingham  Cord-  Rep.  806;  Roux  v.  Blodgett  &  Da- 
age  Co.,  168  Mass.  278,  47  N.  E.  vis  Lbr.  Co.,  94  Mich.  607,  54  N. 
117.  W.  492,  24  Am.  St.  Rep.  102;  Jol- 

26.  Breckinridge  &  Pineville  iet,  A.  &  N.  R.  Co.  v.  Velie,  26  N. 
Syndicate  v.  Murphy,  18  Ky.  L.  E.  (lU.)  1086,  140  111.  59,  29  N.  E. 
Rep.  915,  38  S.  W.  700.  706;  Indianapolis  &  St.  Louis  R. 

27.  Knorpp  V.  Wagner,  195  Mo.  Co.  v.  Watson,  114  Ind.  20,  14  N. 
637,  93  S.  W.  961.  E.  721,  15  N.  E.  824,  5  Am.  St. 

28.  Stephenson  v.  Duncan,  73  Rep.  578;  Union  Mfg.  Co.  v.  Mor- 
Wis.  404,  41  N.  W.  337,  9  Am.  St.  rissey,  40  Ohio  St.  150;  Lanning  v. 
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The  foregoing  rule,  it  is  believed,  fully  expresses  the 
doctrine  of  the  courts  of  this  country  although  it  is  not 
always  expressed  in  the  same  language  nor  with  the  same 
fullness.  29 


Railroad  Co.,  49  N.  Y.  521,  10  Am. 
Rep.  417;  Dunkerleg  v.  Webendor- 
fer  Mach.  Co.,  71  N.  J.  L.  60,  58 
At.  94;  Patterson  v.  Railroad  Co., 
76  Pa.  St.  389,  18  Am.  Rep.  412; 
Conroy  v.  Vuncal  Iron  Works,  62 
Mo.  35;  Greenleaf  v.  Railway  Co., 
33  la.  52;  Elie  v.  C.  Cowles  &  Co., 
82  Conn.  236,  73  Atl.  258;  La 
Claire  v.  Railway  Co.,  20  Minn.  9; 
Green  v.  Railway  Co.,  31  Minn. 
248,  17  N.  W.  378,  27  Am.  Rep. 
785;  Harris  v.  Hewitt,  64  Minn. 
64,  65  N.  W.  1085;  Bell  &  Cogges- 
haU  Co.  V.  Applegate,  23  Ky.  L. 
Rep.  470,  62  S.  W.  1124;  Marsh  v. 
Chiekering,  101  N.  Y.  396,  5  N.  E. 
56;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Mangan,  86  Ark.  507,  112  S.  W. 
168;  Lyttle  v.  Railway  Co.,  84 
Mich.  289,  47  N.  W.  671 ;  Hough  v. 
Railway  Co.,  100  U.  S.  213;  Cool- 
idge  V.  Hallaner,  126  Wis.  244,  105 
N.  W.  568;  Burns  v.  Windfall 
Mfg.  Co.,  145  Ind.  261,  45  N.  E. 
188;  Webster  v.  Monongahela  R. 
Consol.  C.  &  C.  Co.,  201  Pa.  St. 
278,  50  Atl.  964;  Western  Coal  & 
Mining  Co.  v.  Burns,  83  Ark.  74, 
104  S.  W.  535;  Taylor  v.  Felsing, 
164  lU.  331,  45  N.  E.  161;  Rice  v. 
Eureka  Paper  Co.,  174  N.  Y.  385, 
66  N.  E.  979,  95  Am.  St.  Rep.  686, 
62  L.  R.  A.  611;  Morden  Troy  & 
Crossing  Works  v.  Pries,  228  111. 
246,  81  N.  E.  852,  119  Am.  St.  Rep. 
428;  Morbaoh  v.  Home  Min.  Co., 
53  Kan.  731,  37  Pao.  122;  Rush  v. 
Railway  Co.,  36  Kan.  129,  12  Pac. 
682;  Texas  &  N.  0.  R.  Co.  v.  Sin- 
gle, 9  Tex.  Civ.  App.  322,  29  S.  W. 


674;  Morgan  v.  Rainer  Beach  Lbr. 
Co.,  51  Wash.  335,  98  Pac.  1120,  22 
L.  R.  A.  472;  Sans  Bois  Coal  Co. 
V.  Janeway,  22  Okl.  425,  99  Pac. 
153;  Shue  v.  Central  of  Ga.  Ry. 
Co.,  6  Ga.  App.  714,  65  S.  E.  697. 
29.  Hough  V.  Railway  Co.,  100 
U.  S.  213.  It  was  said  by  the  Tex- 
as court  in  reference  to  Railway  Co. 
V.  Brentford,  79  Tex.  619,  15  S.  W. 
661:  "It  is  intimated  there  that 
the  servant  cannot  hold  the  master 
responsible  for  an  injury  resulting 
from  such  a  risk,  if  he  knew  when 
he  exposed  himself  that  the  prom- 
ise had  not  been  complied  with. 
But  it  seems  to  us  that  such  a  view, 
unless  it  is  limited  to  cases  in  which 
the  servant  has  been  guilty  of  neg- 
ligence, disregards  the  effect  of  the 
promise  of  the  master  as  taking 
upon  himself  the  risk  incurred  by 
the  servant  in  doing  the  work.  The 
mere  fact  that  a  servant,  acting 
under  such  a  promise,  knows  at  the 
time  he  receives  his  injury  from  the 
defective  condition,  that  it  has  not 
been  removed,  does  not  impose 
upon  him  the  risk  any  more  than 
did  his  continuance  in  the  service 
with  knowledge  of  the  defect  at 
the  time  the  promise  was  made." 
Texas  &  N.  0.  R.  Co.  v.  Bingle,  9 
Tex.  Civ.  App.  322,  29  S.  W.  674. 
In  a  recent  case  in  Maine,  the  court 
seems  to  hold  that  where  a  servant 
operating  a  machine  notifies  the 
employer  of  the  defect  and  the 
danger,  and  expressly  states  to  the 
latter  that  he  is  not  going  to  work 
any  longer  with  the  machine  unless 
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the  defect  is  remedied,  and  the  em- 
ployer, ia  response,  stated  that  he 
would  go  and  fix  it  in  the  forenoon, 
directing  the  servant  to  resume 
work  with  the  machine  and  work 
it  as  easy  as  he  could,  that  the  ques- 
tion is  whether  these  facts  show  an 
agreement  by  the  plaintiff  to  re- 
assume  the  risk  which  he  had  just 
thrown  back  upon  the  master,  and 
was  a  question  of  fact  for  the  jury. 
No  reference  is  made  to  the  well 
settled  rule  that  in  such  a  case  the 
employee  does  not  assume  the  risk 
for  a  reasonable  time  for  the  master 
to  comply  with  his  promise,  unless 
the  danger  is  so  obvious  and  glar- 
ing a  prudent  person  would  not 
continue  the  work.  Dempsey  v. 
Sawyer,  95  Me.  295,  49  Atl.  1035. 
The  general  rule  applied  where  a 
boy  fourteen  years  old  was  injured 
by  the  falling  of  a  steam  hammer 
while  he  was  placing  under  it  an 
article  to  be  struck,  the  fall  being 
caused  by  a  defect  in  the  machin- 
ery to  which  the  plaintiff  had  pre- 
viously called  the  attention  of  de- 
fendant's foreman,  who  had  told 
plaintiff  to  go  on  and  finish  the  job, 
and  he  would  bring  him  a  pair  of 
tongs  so  that  plaintiff  need  not 
put  his  hand  under  the  hammer, 
but  failed  to  furnish  the  tongs. 
Chicago  Drop  Forge  &  Foundry 
Co.  V.  Van  Dam,  149  111.  337,  36 
N.  E.  1024. 

Rtjle  as  stated  by  the  Fed- 
eral Supreme  Court.  It  was 
said  by  Justice  Harlan  delivering 
the  opinion  of  the  court:  "There 
can  be  no  doubt  that  where  a  mas- 
ter has  expressly  promised  to  re- 
pair a  defect,  the  servant  can  re- 
cover for  an  injury  caused  thereby 
within  such  period  of  time  after 
the  promise,  as  it  would  be  reason- 


able to  allow  for  its  performance, 
and  as  we  think  for  an  injury  suf- 
fered within  any  period  which 
would  preclude  all  reasonable  ex- 
pectation that  the  promise  might 
not  be  kept.  If,  however,  the 
servant,  after  giving  notice  of  the 
defect  and  after  promise  of  repair 
by  the  employer,  still  continues  in 
the  emplosrment  an  unreasonable 
time  after  the  employer  could  re- 
move the  defect,  he  would  then  be 
deemed  to  have  waived  his  objec- 
tions and  assumed  the  risk  of  the 
premises  or  of  the  machinery  in 
the  unsafe  and  dangerous  condi- 
tion in  which  it  was."  Hough  v. 
Railway  Co.,  100  U.  S.  213. 

Rule  as  stated  by  the  Massa- 
chusetts COURT.  By  the  Massa- 
chusetts court  it  is  stated  that  if 
machinery  upon  which  a  servant 
is  employed  becomes  dangerous, 
and  the  servant  has  complained  of 
it  and  has  been  promised  that  it 
would  be  repaired,  but  he  is  injured 
before  the  defect  is  remedied,  and 
while  he  is  reasonably  expecting 
the  promise  to  be  performed,  the 
promise  is  a  circumstance  to  be 
considered  by  the  jury  in  deter- 
mining whether  he  was  using  due 
care  in  working  when  he  knew 
there  was  danger.  "But  no  case", 
say  the  court,  "we  believe  has  gone 
the  length  of  deciding  that  the 
promise  entitled  the  servant  to 
recover  as  matter  of  law."  If  the 
time  for  the  performance  has  gone 
by  before  the  accident  and  the 
servant  knows  the  repair  has  not 
been  made,  there  is  a  very  strong 
argument  that  the  servant  is  no 
longer  relying  upon  the  promise 
but  has  decided  to  take  the  risk. 
Counsel  v.  Hall,  145  Mass.  468,  14 
N.  E.  530. 
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This  rule  is  not  Umited.  to  cases  of  temporary  defects, 
i.  e.,  to  repairs  as  distinguished  from  new  construction.'" 
And  a  servant  may  rely  on  the  promise  of  the  master  to 
repair  before  a  certain  time,  it  seems,  although  the 
repair  was  a  matter  of  ordinary  labor  with  which  the 
servant  was  entirely  familiar. '^ 


Rule  as  stated  by  another 
COURT.  The  statement  of  the  rule 
by  another  court  is  that  the  effect 
of  the  promise,  upon  the  relation  of 
the  parties,  where  a  servant,  after 
acquiring  knowledge  of  defects  in 
machinery  gives  notice  thereof  to 
the  master  who  promises  to  rem- 
edy the  defect,  is  to  create  a  new 
relation  whereby  the  master  im- 
pliedly agrees  that  the  servant  shall 
not  be  held  to  have  assumed  the 
risk  for  a  reasonable  time  after  the 
promise.  Morden  Troy  &  Cross- 
ing Works  V.  Fries,  228  111.  246,  81 
N.  E.  862,  119  Am.  St.  Rep.  428. 

Rule  as  stated  by  the  New 
Jersey  court.  The  New  Jersey 
court  does  not  recognize  the  rule 
to  the  fuU  extent  as  stated  in  cases 
cited.  Thus  it  was  held,  that  a 
promise  to  repair  does  not  relieve 
the  servant  from  further  assump- 
tion of  the  risks  of  danger,  if  the 
risks  or  dangers  are  obvious  or  in- 
cidental to  his  employment,  or 
risks  the  danger  of  which  he,  in  the 
exercise  of  ordinary  care,  could  dis- 
cover or  know.  But  if  the  em- 
ployment of  the  servant  be  ia  such 
a  place  or  under  such  circumstances 
that  he  cannot  know  of  the  danger 
or  it  is  not  obvious  to  him,  he 
may  continue  in  the  employment 
under  the  assumption  that  the 
promise  wiU  be  performed  for  his 
protection.     Such    is    the    official 


syllabus  by  the  court.  No  reason 
is  given  in  the  opinion  for  the 
statement  of  the  rule  nor  does  it 
appear  to  have  been  discussed  by 
the  court.  Belleville  Stone  Co.  v. 
Mooney,  60  N.  J.  L.  323,  38  Atl. 
835. 

Rule  stated  by  Maine  court. 
It  is  asserted  by  the  Maine 
court  that  the  risk  of  injury 
from  defective  appliances,  is  pri- 
marily upon  the  master,  and  there 
remains  unless  the  servant  volunta- 
rily assumes  it.  The  servant  does 
so  when  he  knows  and  appreciates 
the  danger  from  such  source,  and 
yet  enters  upon  or  continues  the 
emplojrment.  He  may,  however, 
throw  it  back  upon  the  master  by 
a  notification  that  he  will  no  longer 
carry  it.  He  may  voluntarily  re- 
assume  it,  and  where  the  promise 
has  been  made  to  remedy  the  de- 
fect by  the  master,  and  the  servant 
is  requested  by  the  master  to  con- 
tinue the  employment,  it  is  a  ques- 
tion for  the  jury  whether  the  serv- 
ant has  reassumed  the  risk  pending 
the  removal  of  the  defects,  or 
whether  it  remains  with  the  master. 
There  is  no  necessary  inference 
either  way.  Dempsey  v.  Sawyer, 
95  Me.  295,  49  Atl.  1038. 

30.  Barney  Dumping  Boat  Co. 
V.  Clark,  112  Fed.  921. 

31.  Nelson  v.  Shaw,  102  Wis. 
274.  78  N.  W.  417, 
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The  rule  has  been  applied  to  promises  relating  to  cov- 
ering gearing;'^  construction  of  platforms;^'  discontin- 
uing use  of  machine ;^^  furnishing  oars  to  house  work- 
men  from    the   cold;^^  furnishing   blocks   for    blocking 


32.  Wliere  gearing  in  a  saw 
mill  was  covered  at  the  time  of  the 
servant's  emplojonent,  but  subse- 
quently the  covering  became  bro- 
ken, exposing  the  gearing,  and,  the 
attention  of  the  foreman  having 
been  called  to  it,  he  promised  to 
repair  it,  and  told  the  employee  to 
continue  his  work  for  a  short  time 
when  the  repairs  would  be  made, 
and  the  servant  did  so  in  reliance 
upon  such  promise,  and  was  with- 
in a  short  time  thereafter  injured 
by  coming  in  contact  with  such 
gearing,  it  was  held  that  the  risk 
was  not  assumed;  that  the  prom- 
iseof  the  master  waived  it.  Roux  v. 
Blodgett  &  Davis  Lbr.  Co.,  85 
Mich.  519,  48  N.  W.  1092,  13  L.  R. 
A.  728;  Roux  v.  Blodgett  &  Davis 
Lbr.  Co.,  94  Mich.  607,  54  N.  W. 
492,  24  Am.  St.  Rep.  102. 

33.  The  general  rule  was  ap- 
plied where  it  appeared  that  an  en- 
gineer who  was  too  short  to  reach 
the  crank  pin  of  his  engine  readily 
was  injured  in  such  an  attempt, 
and  his  employer  had  promised  to 
build  him  a  platform  if  he  would 
contiaue  the  emplojTnent.  Brown- 
field  V.  Hughes,  128  Pa.  St.  194,  18 
Atl.  340,  15  Am.  St.  Rep.  667.  And 
also  where  there  was  a  promise  to 
provide  a  railing  upon  a  platform 
used  by  the  servant  in  connection 
with  oiling  a  machine.  Hollis  v. 
Wadener,  221  Pa.  St.  72,  70  Atl. 
286. 


34.  Where  a  workman  had  no- 
tified the  defendant  of  defects  in 
machinery,  and  the  defendant  had 
promised  hivn  that  at  the  earliest 
possible  time  the  mill  should  be  so 
arranged  that  there  would  be  no 
more  need  of  the  machine,  and  had 
specially  requested  him  to  con- 
tinue operating  it  until  such  change 
could  be  made,  which  would  be  in 
a  very  short  time,  and  on  the  morn- 
ing of  the  day  of  the  accident  the 
defendant  informed  him  that  it 
would  be  necessary  to  clear  away 
the  accumulation  under  the  ma- 
chine or  to  repair  it,  as  it  would  not 
be  used  after  that  day,  and  the 
plaintiff  continued  in  the  service 
wholly  on  account  of  and  reljring 
upon  defendant's  promise,  and  in 
daily  expectation  of  being  relieved 
from  operating  the  machine,  it  was 
alleged  that  a  complaint  alleging 
these  facts  was  sufficient.  Snow- 
berg  V.  Nelson  Spencer  Paper  Co., 
43  Minn.  532,  45  N.  W.  1131. 

35.  Where  an  employee  en- 
gaged in  clearing  the  track  of  a  road 
from  snow  objected  to  working  at 
night  on  account  of  the  severity 
of  the  weather,  and  was  assured  by 
a  vice-principal  that  there  would 
be  cars  into  which  he  could  go  and 
protect  himself  if  the  cold  became 
intense,  which  assurance  was  not 
made  good,  and  as  a  result  the 
servant  sustained  injury  by  the 
freezing  of  his  feet.  Hyatt  v.  H. 
&  St.  J.  R.  Co.,  19  Mo.  App.  287. 


1284 


Master  and  Servant. 


§421 


oars ; '^  fiirnishing  more  light;"  remedying  defect  in  roll- 


ers in   mill;'*  repairing  engine;' 
and  repairing  a  tramway.^' 


repairing  hand  car;^ 


36.  An  employee  having  made 
complaint  that  the  blocks  furnished 
him  to  be  used  in  stopping  coal 
cars  at  the  dump,  were  defective 
from  being  worn,  and  in  fact  they 
had  been  in  use  as  long  as  blocks  or- 
dinarily would  last,  and  received  a 
promise  that  new  ones  would  be 
supplied,  and  was  injured  within 
three  days  thereafter  from  using  a 
defective  block,  but  which  partic- 
ular defect  was  not  discoverable 
by  him  by  reason  of  its  being  cov- 
ered with  grease  and  coal  dust, 
within  the  limited  time  he  had  to 
choose  while  a  ear  was  approaching, 
he  was  held  not  to  have  assumed 
the  risk.  Lehigh  VaUey  Coal  Co. 
V.  Warrek,  84  Fed.  866. 

37.  The  rule  relieving  the  serv- 
ant from  assumption  of  risk  relying 
upon  a  promise  to  remedy  the  de- 
fect, was  applied  to  a  promise  to 
furnish  more  light  at  the  place  of 
the  servant's  work,  and  where  the 
servant,  while  at  work,  was  run 
into  by  a  truck  being  pushed  by 
other  employees.  Swift  v.  O'Neill, 
187  lU.  337,  58  N.  E.  416.  See  also 
HiUje  V.  Hittich,  65  S.  W.  (Tex. 
Civ.  App.)  491. 

38.  Where  rollers  in  a  flouriag 
mill  became  clogged,  owing  to  a  de- 
fect therein,  and  a  miller  in  the  em- 
ploy of  defendant  attempted  to 
clear  them  while  in  motion,  and 
was  injured,  and  it  appeared  he  had 
complained  of  their  condition  and 
had  been  assured  the  defect  would 
be  remedied,  and  it  also  appeared 
he  had  been  assured  that  the  elec- 
tric light  would  be  continued  until 


morning,  such  not  having  been  the 
custom,  and  his  injuries  were  re- 
ceived while  the  mUl  was  dimly 
lighted  by  gas,  it  was  held  he  was 
not  guilty  of  such  negligence  as 
would  prevent  his  recovery  for  such 
injuries  against  his  employer. 
Stoutenburg  v.  Dow,  Gihnan-Han- 
cock  Co.,  82  la.  179,  47  N.  W. 
1039. 

39.  An  engineer  was  injured  in 
a  colUsion  in  being  caught  between 
the  engine  and  the  tender.  It  ap- 
peared that  the  "chafing  irons", 
when  he  started  upon  the  trip,  were 
partly  broken  off;  that  the  engi- 
neer reported  the  fact  on  the  repair 
book  to  the  foreman  of  the  round 
house,  whose  duty  it  was  to  have 
the  repairs  made  and  direct  what 
engines  should  go  out.  On  return- 
ing to  go  out  with  his  train,  he 
found  the  engine  out  but  not  re- 
paired. On  inquiring  of  the  fore- 
man why  the  repairs  had  not  been 
made,  the  reply  in  substance  was 
that  he  had  not  had  time.  On 
plaintiff  suggesting  that  he  did  not 
like  to  take  out  this  engine,  that  it 
was  not  safe,  the  foreman  replied 
that  he  was  short  of  engines  to  do 
the  work  on  the  road  and  had  no 
other  to  send  out,  and  added :  "Pro- 
ceed with  that  and  you  can  get  it 
fixed  at  Albert  Lea  if  you  have 
time;  if  not  I  will  remedy  it  when 
you  get  back."  It  was  assumed 
that  the  defects  in  the  chafing  irons 
caused  the  engine  to  override  the 
tender,  and  it  was  said  that  it  did 
appear  that  it  was  liable  to  break 
in  two  at  any  time,  but  there  was 
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nothing  conclusively  showing  that 
this  would  have  placed  plaintiff  in 
any  special  danger.  It  was  held 
that  the  engineer's  knowledge  of 
the  defects  did  not,  under  the  cir- 
cumstances, charge  him  with  the 
assumption  of  the  risk,  and  that 
the  following  rule  was  applicable: 
"Where  a  servant  who  has  knowl- 
edge of  defects  in  the  instrumental- 
ities furnished  for  his  use  gives  no- 
tice thereof  to  his  employer,  who 
thereupon  promises  that  they  shall 
be  remedied,  the  servant  may  re- 
cover for  an  injury  caused  thereby, 
at  least  where  the  master  requested 
him  to  continue  in  the  service,  and 
the  injury  occurred  within  the  time 
at  which  the  defects  were  prom- 
ised to  be  remedied,  and  where  the 
instrumentality,  although  defect- 
ive, was  not  so  imminently  and  im- 
mediately dangerous  that  a  man  of 
ordinary  prudence  would  have  re- 
fused longer  to  use  it;  under  such 
circumstances  his  subsequent  use 
of  the  defective  instrumentality 
would  not  necessarily,  or  as  matter 
of  law,  make  the  servant  guilty  of 
contributory  negligence,  but  it 
would  be  a  question  for  the  jury 
whether  in  continuing  its  use  after 
he  knew  of  the  defect,  he  was  in 
the  exercise  of  ordinary  care." 
Green  v.  Minneapolis  &  St.  L.  R. 
Co.,  31  Minn.  248,  17  N.  W.  378, 
27  Am.  Rep.  785.  A  promise  to 
repair  an  arm  hole  (loose  cover)  on 
an  engine,  having  been  made,  but 
the  engine  was  taken  out  on  the 
next  trip  without  the  repair  having 
been  made,  and  the  engineer  was 
injured  while  upon  the  running 
board  to  close  the  cover,  in  falling 
from  the  engine,  held  that  whether 
the  failure  to  repair  was  the  proxi- 
mate cause  of  the  injury  as  well  as 
2  M.  &  s.— 23 


the  question  of  plaintiff's  contrib- 
utory negligence  was  for  the  jury. 
Olney  v.  Boston  &  M.  R.  R.  Co., 
71  N.  Hamp.  427,  52  Atl.  1097.  It 
was  a  question  for  the  jury  whether 
a  railroad  yard  foreman  protested 
and  objected  to  further  use  of  an 
engine,  where  such  fireman  entered 
into  a  book  kept  for  that  purpose 
a  notification  of  a  defect  in  the 
foot  board  at  the  back  end  of  a 
switch  engine.  The  same  after- 
noon the  foreman  and  yard  master 
called  the  attention  of  the  round 
house  foreman  who  had  charge  of 
the  repairs,  to  the  defect,  who  re- 
marked the  defect  was  not  very 
bad,  and  the  foreman  replied  that 
it  was  bad  enough  and  he  wanted  it 
fixed,  that  he  considered  it  unsafe. 
The  same  evening  when  the  engine 
was  brought  out  for  use,  the  fore- 
man called  the  attention  of  the 
yard  master  to  the  failure  to  repair 
the  step,  and  the  latter  replied 
"use  it  tonight  and  I  wiU  see  it  is 
fixed  tomorrow."  Yerkes  v.  North- 
em  Pae.  R.  Co.,  112  Wis.  184,  88 
N.  W.  33,  88  Am.  St.  Rep.  961. 

40.  Where  an  employee  was 
injured,  as  was  claimed,  by  defects 
in  a  hand  car,  and  there  was  evi- 
dence tending  to  show  a  promise  on 
the  part  of  the  foreman  in  charge 
of  the  work  to  have  the  defect  re- 
paired, and  that  the  injury  to  such 
employee  was  without  fault  on  his 
part,  it  was  said:  While  it  is  true 
that  an  employee  by  virtue  of  his 
employment  assumes  all  the  ordi- 
nary risks  incident  thereto,  he  is 
not  required  immediately  upon  the 
discovery  of  defects  in  tools  or  ma- 
chinery to  quit  work  and  leave 
his  employment,  and  unless  the 
danger  from  such  defect  is  so  immi- 
nent as  to  make  it  gross  careless- 
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§  422.  Promise  to  remove  incompetent  servant. 

The  general  rule  exempting  the  servant  from  the  as- 
sumption of  risk  in  case  of  a  promise,  applies  to  a  prom- 
ise by  the  master  to  remove  an  incompetent  servant.'*^ 

Thus  where  one  with  authority  promised  a  conductor, 
upon  complaint  of  the  unfitness  of  a  brakeman,  that  better 
men  for  the  next  trip  would  be  furnished,  such  promise 
being  rehed  on  by  the  conductor,  it  placed  on  the  rail- 
road all  risk  for  injm-ies  to  the  conductor  caused  by  the 
unfitness  of  the  brakeman.^' 

The  rule  was  applied  where  a  blacksmith  who  was 
working  with  an  incompetent  helper  was  assured  by  the 
foreman  over  him,  who  had  authority  to  engage  and 
discharge  blacksmiths,  that  a  suitable  person  would  be 
employed  in  the  place  of  such  incompetent  person  as 
soon  as  he  could  be  obtained.** 

The  same  rule  is  applicable  where  promise  is  made  to 
replace  an  incompetent  servant  as  is  appUed  to  a  prom- 
ise to  remedy  a  defect  in  appliances  or  premises.  Such 
promise  wiU  not  reheve  the  servant  from  an  assump- 
tion of  the  risk  if  continuance  in  the  employment  with 

ness  or  reddessness  for  him  to  con-  fleer,   who    assured   him    that   he 

tinue  in  believing  that  the  defect  would   make   proper   repairs,   but 

will  soon  be  remedied  by  his  em-  could  not  do  everything  at  once,  it 

ployer,  he  may  continue  in  his  em-  was  held  that  the  servant,  relying 

ployment   for   a   reasonable    time  upon  such  promise,  could  not  be 

after  acquiring  knowledge   3f  the  said  to  have  assumed  the  risk  of 

danger.  Atchison,  T.  &  S.  F.  R.  Co.  continuing    in    the    emplojonent. 

V.  Midgett,  1  Kan.  App.  138,  40  Conroy  v.  Vulcan  Iron  Works,  62 

Pac.  995.  Mo.  35. 

41.    Where   boards   placed   be-  42.    Brown  v.  Levy,  21  Ky.  L. 

tween  the  rails  of  an  incline  tram-  Rep.  1724,  55  8.  W.  1079. 

way  on  which  cars  ran  at  a  coal  43.     Louisville  &  N.  R.  Co.  v. 

hoist  gave  way  from  under  an  em-  Wyatt's  Admr.,  29  Ky.   L.   Rep. 

ployee  while  he  was  engaged  in  the  437,  93  S.  W.  601. 

line  of  his  emplojonent,  from  being  44.    Wust    v.    Erie    City    Iron 

insecurely   fastened,    causing   him  Works,  149  Pa.  St.  263,  24  Atl.  291. 

injury,  and  it  appeared  he  had  dis-  See  also  Gray  v.  Red  Lake  Falls 

covered  the  condition  of  the  track  Lbr.  Co.,  85  Minn.  24,  88  N.  W.  24; 

two  or  three  days  before  and  re-  Lyberg  v.  Northern  Pacific  R.  Co., 

ported  the  same  to  his  superior  of-  39  Minn.  15,  38  N.  W.  632. 
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such  servant  is  rendered  imminently  and  immediately 
dangerous.  Where  a  servant  complained  of  the  incom- 
petency of  a  fellow-servant  and  received  an  assurance 
that  he  would  be  replaced  by  one  competent  and  that 
until  such  substitution  the  incompetent  servant  would 
be  watched  to  see  that  harm  did  not  come  to  any  one, 
the  question  whether  the  risk  was  assumed  by  the  serv- 
ant in  continuing  to  work  was  for  the  jury.^^ 

But  the  master  is  not  hable  for  the  violation  of  such 
a  promise,  it  has  been  held,  where  the  neghgence  com- 
plained of  is  purely  that  of  a  fellow-servant.  The  basis 
of  the  promise  is  the  master's  neghgence  and  a  servant 
cannot  reasonably  rely  upon  a  promise  that  some  other 
than  the  master  will  not  be  neghgent.  The  promise  in 
the  particular  case  was  merely  that  fellow-servants  would 
not  repeat  specific  acts  of  negligence.  There  was  no 
promise  to  discharge  within  any  definite  time.  There 
could  be  no  continuance  of  the  work  for  an  indefinite 
period  in  reliance  that  the  promise  would  be  fulfilled. 
The  master  was  powerless  to  fulfill  the  promise.*^ 

§  423.  Promise  to  furnish  sufficient  servants. 

The  servant  does  not  assume  the  risk  of  injury  from 
an  insufficient  force  of  workmen  where  the  master  has 
promised  to  supply  a  sufficient  number. " 

45.  Cross  Lake  Logging  Co.  v.  no  such  person  was  placed  at  the 
Joyce,  83  Fed.  989.  hatchway,  it  was  said  that  if  such 

46.  Vogt  v.  Honstain,  81  Minn,  promise  was  given,  and  the  em- 
174,  83  N.  W.  533.  ployee  suffered  injury  from    such 

47.  Where  it  was  claimed  that  source,  the  master  would  be  liable, 
a  general  foreman  over  the  loading  provided  the  employee  did  not 
of  a  ship  promised  the  workmen,  know  or  had  no  reason  to  suppose 
prior  to  going  to  work  in  the  hold  that  it  was  about  to  be  thrown 
of  the  vessel,  that  a  hatch  tender  down.  If,  however,  a  hatch  tender 
would  be  stationed  at  the  hatch-  was  duly  stationed,  but  afterwards 
way  to  warn  them  when  bales  of  absented  himself  without  the 
cotton  were  about  to  be  thrown  knowledge  of  the  foreman,  his  ab- 
into  the  holdj  and  that  one  of  them,  sence  would  be  the  negligence  of  a 
relying  upon  this  promise,  obeyed  fellow-servant.  Cheeney  v.  Ocean 
the  order  of  such  foreman  to  go  S.  S.  Co.,92Ga.  726, 19  S.  E.  33,  44 
into  the  hold  and  work,  and  that  Am.  St.  Rep.  113.    Also  where  a 
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§  424.  Where  defect  caused  by  servant's  carelessness. 

The  general  rule  applies  as  well  where  the  defective 
condition,  as  to  which  the  promise  is  made,  is  the  result 
of  the  injured  servant's  own  negligence,  or  carelessness 
as  where  it  results  from  other  causes.  ^* 

§  425.  Promise  to  a  foreman. 

The  rules  apphcable  to  cases  where  there  has  been  a 
promise  to  remedy  a  defect,  apply  as  well  to  a  foreman  as 
to  other  employees,  and  hence  it  was  held  that  by  con- 
tinuing the  employment  after  such  promise  he  did  not 
necessarily  assume  the  risk.*' 

§  426.  Ordinarily  question  of  assumed  risk  one  of  fact. 
The  rule  or  doctrine  as  stated  by  another  court,  is, 
that  "it  is  a  question  of  fact  whether  an  employee  can  be 
regarded  as  excused  from  taking  a  risk  of  the  em.ployment 
after  a  promise  to  repair.  This  question  would  depend 
on  whether  the  information  was  given  sim.ply  to  a  fellow- 
servant  or  to  the  proper  agent  of  the  company;  whether 
the  promise  was  by  such  agent;  whether  reasonable  time 
had  gone  by  without  repair  having  been  made,  thus 
showing  that  the  plaintiff  was  not  relying  upon  the  prom- 
ise; and  further  whether  after  knowing  the  danger  his  own 
care  and  precautions  were  proportionately  increased."^" 

§  427.  Question  of  exercise  of  proper  care  by  servant  still 
remains. 

Notwithstanding  the  promise,  the  question  still  re- 
mains whether  the  employee  was  in  the  exercise  of  proper 

promise  was  made  by  an  employer  days  or  after  a  little.    Joliet,  A.  & 

that  lie  would  furnisli  a  sufficient  N.  Ry.  Co.  v.  Velie,  26  N.  E.  (111.) 

number  of  men  to  properly  and  1086. 

safely  conduct  the  work.     It  ap-  48.    Atchison,  T.  &  S.  F.  R.  Co. 

peared   a   conductor   was   injured  v.  Sledge,  68  Kan.  321,  74  Pac. 

while  doing  work  that  properly  be-  1111. 

longed  to  a  brakeman  to  perform,  49.    Viou  v.  Brooks-Scanlon  Lbr. 

but  which  he  was  obliged  to  do  be-  Co.,  99  Minn.  97,  108  N.  W.  891; 

cause  a  sufficient  number  of  men  Texas  &  N.  O.  R.  Co.  v.  Bingle, 

was  not  employed  on  his  train,  and  91  Tex.  287,  42  S.  W.  971. 

the   superintendent   had   promised  50.     Jones    v.    New    American 

to  give  him  another  man  in  a  few  Tile  Co.,  21  R.  I.  127,  42  Atl.  509. 
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care  in  remaining  in  the  employment,  as  well  as  in  doing 
the  work  or  in  exposing  himself  to  danger;"  it  being  incum- 
bent upon  him  in  view  of  the  defect  and  danger  known 
to  him  and  of  which  he  complains,  to  exercise  greater 
care  than  otherwise  required  where  he  had  no  knowledge 
of  the  defect.  5  2 

§  428.  Exceptions  to  rule. 

Promise  where  appliance  not  defective. 

Where  an  appliance  is  not  defective  and  is  proper  to 
be  used  in  its  present  condition,  a  promise  to  add  things 
thereto  such  as  guards,  or  to  substitute  a  safer  appliance, 
does  not  relieve  the  servant  of  the  assumption  of  the  risk.^' 

Promise  not  made  with  respect  to  increased  hazards. 

The  lule  that  a  promise  to  remedy  a  defect  may  relieve 
a  servant  from  the  assumption  of  the  risk  incident  to  such 
defect  has  no  application  where  neither  the  master  nor 
servant  contemplated  any  increased  hazard  from  the  use 
of  the  machine,  but  the  promise  was  made  on  account 
of  the  defect  causing  imperfect  work.^* 

51.  Gulf,  C.  &  S.  F.  R.  Co.  V.  operator  was  injured,  was  not  out  of 
Brentford,  79  Tex.  619,  15  S.  W.  repair  and  was  of  a  kind  in  ordinary 
561,  23  Am.  St.  Rep.  377;  Texas  use,  the  master  was  not  liable, 
&  N.  O.  R.  Co.  V.  Single,  9  Tex.  though  the  operator  had  told  the 
Civ.  App.  322,  29  S.  W.  674.  master's  superintendent  that  there 

52.  Harris  v.  Bolton,  81  Vt.  should  be  guides  at  the  sides  of  the 
346,  70  Atl.  560.  elevator,   and   the   superintendent 

53.  The  promise  relied  upon  had  promised  to  provide  them, 
was  to  substitute  a  longer  pilot  on  Leonard  v.  Herman,  195  Pa.  St. 
an  engine  for  a  stub  pilot.  The  222,  45  Atl.  723.  The  rule  does 
latter  was  not  defective,  but  was  of  not  apply  where  the  master  prom- 
a  Hnd  in  universal  use.  It  was  ised  to  furnish  or  equip  a  hand  saw 
said  the  promise,  if  made,  was  a  with  gates  or  guards,  there  being 
promise  to  substitute  a  safer  for  a  no  defect  in  the  saw  or  appliance, 
safe  appliance,  and  not  to  remedy  a  it  being  without  consideration  and 
defect.  It  was  held  the  master  was  not  giving  rise  to  any  duty  not 
not  liable  in  damages  for  injuries  recognized  by  law.  Coin  v.  John 
to  the  engineer  resulting  in  death.  H.  Talge  Lounge  Co.,  222  Mo.  488, 
Jones  V.  Yazoo  &  M.  V.  R.  Co.,  121  S.  W.  1,  25  L.  R.  A.  1179  n.  s. 
90  Miss.  547,  43  So.  813.    Where  54.     Tesmer  v.  Boehm,  58  111. 


an 


elevator,  in  running  which  the      App.  609. 
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In  the  absence  of  defects  in  a  machine  at  which  the 
operator  is  injured,  adding  to  the  danger,  a  promise  of  the 
employer  to  fix  it  does  not  render  him  Hable.  This  was 
held  in  respect  to  an  ironing  mangle,  the  occasional  jerking 
or  jarring  of  which  did  not  add  to  the  danger  of  the  hands 
of  the  operator  being  caught  between  the  roUs.*^ 

Complaint  not  made  on  account  of  danger  to  servant. 
It  was  said  that  if  an  employee  complains  to  an  em- 
ployer, but  not  on  his  own  account,  of  the  defective 
condition  of  premises  on  which  he  is  employed,  and  upon 
assiirances,  which  do  not  induce  him  to  remain,  that  the 
defect  will  be  remedied,  continues  in  the  employment 
with  fuU  knowledge  of  the  risk  and  is  injured  by  reason 
of  such  defect,  he  must  be  taken  to  have  assumed  the  risk, 
or  not  to  have  been  in  the  exercise  of  due  care,  and  cannot 
recover  from  the  employer  for  his  injuries.  It  was  so 
held  where  an  employee  operating  a  draw  bridge  was 
injured  through  the  defective  condition  of  planks  upon 
one  of  the  piers.  He  had  complained  generally  to  the 
superintendent  that  the  planking  was  defective  and  that 
unless  repaired  "some  one  was  liable  to  get  hurt,"  and  the 
superintendent  had  promised  to  repair  it.^* 

Complaint  made  to  facilitate  master's  business. 

Where  a  servant  did  not  complain  to  the  master  on 
account  of  any  danger  to  him  from  the  continued  use  of 
the  appliance  (a  defective  drawhead)  in  its  defective  con- 
dition, and  the  instructions  given  to  another  employee 
to  repair  the  drawhead,  were  intended  to  facilitate  the 
master's  business  and  not  for  the  protection  of  the 
servant,  it  was  not  such  a  promise  to  repair  as  relieved 
the  em.ployee  from  the  assumption  of  the  risk  in  con- 
tinmngits  use." 

65.    Higgins    v.    Faaning,    195  57.     Industrial  Lumber   Co.   v. 

Pa.  St.  599,  46  Atl.  102.  Johnson,  22  Tex.  Civ.  App.  596, 

56.    Lewis  v.  New  York,  etc.,  R.  55  S.  W.  362.    See  also  Primley  v. 

Co.,  153  Mass.  73,  26  N.  E.  431,  10  Elbe  Lumber  &  Shingle   Co.,  53 

L.  R.  A.  513.  Wash.  687, 102  Pao.  763. 
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Where  a  train  master  complained  to  a  yard  master  of 
the  latter's  slowness  in  making  up  trains,  and  he  explained 
the  work  could  not  be  done  more  rapidly  with  only  an 
engineer  on  the  engine,  and  the  trainmaster  replied  that 
he  would  see  to  getting  a  fireman  at  once,  it  was  said  that 
such  reply,  if  in  the  nature  of  a  promise,  did  not  relate  to 
any  danger  to  which  the  yard  master  was  exposed,  nor  had 
the  yard  master  made  any  complaint  on  his  own  account. 
The  promise  was  made  to  further  the  master's  business 
and  for  his  benefit,  and  not  as  a  means  of  protection  to  the 
servant.*^ 

Where  accident  would  not  have  been  prevented. 
Where  the  failure  to  put  in  additional  roUers  upon  a 
roller  bench,  in  a  saw  mill,  as  promised,  would  not  have 
prevented  the  accident  to  an  employee,  there  is  no  lia- 
biUty  on  the  part  of  the  employer/^ 

Where  a  safe  and  a  dangerous  way,  and  servant 
chooses  latter. 

Where  there  is  both  a  safe  and  dangerous  way  of  doing 
work  about  a  machine,  a  promise  to  repair  so  as  to  remove 
the  danger  will  not  relieve  an  operative  from  an  assump- 
tion of  the  risk  if  he  deUberately  chooses  the  dangerous 
way.'" 

58.  An  attempt  is  made  to  dis-  condition  of  the  track  to  Ms 
tinguish.  Gulf  C.  &  S.  F.  Railroad  superior,  who  had  promised  to  fur- 
Co.  V.  Donnelly,  70  Tex.  371,  8  S.  nish  materials  to  repair  the  same, 
W.  52.  It  is  stated  that  the  latter  but  had  not  done  so,  and  that  the 
case  was  not  decided  upon  the  foreman  did  not  complain  on  his 
doctrine  appheable  to  the  present  own  account,  not  anticipating  any 
subject,  but  on  the  ground  that  the  danger  to  himself  in  doing  the 
master  was  not  chargeable  with  work,  it  was  held  that  the  effect  of 
notice  of  the  defect  that  caused  the  the  promise  was  to  reheve  him  from 
injury.  International  &  G.  N.  R.  an  assumption  of  the  risk.  Gulf  C. 
Co.  V.Turner,  3  Tex.  Civ.  App.  487,  &  S.  F.  R.  Co.  v.  Donnelly,  70 
23  S.  W.  146.  In  the  former  case,  Tex.  371,  8  S.  W.  52,  8  Am.  St. 
where     a     section     foreman     was  Rep.  68. 

injured  by  his  foot  getting  caught  59.     Olson  v.  Doherty  Lbr.  Co., 

by  a  broken  tie  bulged  or  sprung  102  Wis.  264,  78  N.  W.  572. 

up  in  the  track,  as  he  was  riding  on  60.     Larson  v.  Knapp,  Stout  & 

his  hand  oar,  and  it  appeared  he  Co.    Company,    98   Wis.    178,    73 

had  reported  the  general  defective  N.  W.  992. 
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§  429.  Rule  with  respect  to  simple  appliances. 

In  cases  where  persons  are  employed  in  the  performance 
of  ordinary  labor,  in  which  no  machinery  is  used  and  no 
material  furnished,  the  use  of  which  requires  the  exer- 
cise of  skill  and  care,  it  can  scarcely  be  claimed  that  a 
defective  instrument  or  tool  fvirnished  by  the  master  of 
which  the  employee  has  full  knowledge  and  compre- 
hension, can  be  regarded  as  making  out  a  case  of  lia- 
bihty.  A  common  laborer  who  uses  agricultural  imple- 
ments, while  at  work  upon  a  farm  or  in  a  garden,  or  one 
who  is  employed  in  any  service  not  requiring  a  considerable 
degree  of  skill  or  judgment,  and  who  uses  ordinary  tools 
in  such  work,  to  which  he  is  accustomed,  and  in  regard  to 
which  he  has  perfect  knowledge,  can  hardly  be  said  to 
have  a  claim  against  his  employer  for  negligence,  if  in 
using  such  a  utensU  he  is  accidentally  injured.  It  does 
not  rest  with  the  servant  to  say  that  the  master  has  supe- 
rior knowledge.  He  fxilly  comprehends  that  the  instrument 
which  he  employs  is  not  perfect,  and,  if  he  is  injured,  it  is 
by  reason  of  his  own  fault  and  negHgence.  The  fact  that  he 
notifies  the  master  of  the  defect,  and  asks  for  another 
implement  and  the  master  promises  to  furnish  the  same, 
does  not  render  the  master  responsible  if  an  accident 
occurs.  A  rule  imposing  such  a  habihty  in  such  a  case 
would  be  far  reaching  and  would  extend  the  principle 
"that  it  is  the  duty  of  the  master  to  the  servant  and  the 
implied  contract  between  them  that  the  master  shall 
furnish  proper  and  adequate  machinery  or  other  apph- 
ances  or  materials  necessary  for  the  proposed  work,"  to 
many  of  the  vocations  of  life  to  which  it  was  never  in- 
tended. The  rule  is  one  of  just  and  salutary  character 
designed  for  the  benefit  of  those  engaged  in  work  where 
machinery  and  materials  are  used  of  which  they  can 
have  but  Uttle  knowledge,  and  not  for  those  engaged  in 
ordinary  labor,  which  only  requires  the  use  of  implements 
with  which  they  are  entirely  familiar.*^ 

61.  Marsh  v.  CMckering,  101  193,  51  N.  W.  328;  Gowen  v. 
N.  Y.  396,  5  N.  E.  56;  Corcoran  v.  Harley,  6  C.  C.  A.  190,  56  Fed.  974; 
Milwaukee  Gas  Light  Co.,  81  Wis.      McGiU  v.  Cleveland  &  S.  W.  Trao- 
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Thus  it  was  held  that  the  defects  in  a  ladder  used  by  the 
employee  were  not  within  the  general  rule  and  that  a 
promise  to  repair  such  implements  and  those  of  like 
character  and  purpose,  did  not  affect  the  master.  ^^ 

And  the  same  as  to  a  defective  step  ladder.^' 

And  also  to  the  use  of  a  defective  hammer  after  a 
promise  to  repair.** 

And  where  there  was  danger  of  a  board  slipping  upon 
which  an  employee  stood,  while  adjusting  knives  of  a 
machine  he  was  operating,  and  upon  complaint  the 
master  had  promised  to  erect  a  platform,  such  promise  did 
not  relieve  the  servant  from  an  assumption  of  the  risk." 

Promise  to  repair  hanging  door. 

A  promise  by  the  master  to  repair  a  hanging  door  was 

held  not  to  relieve  the  employee  to  whom  made  from  an 

assumption  of  the  risk,  where  he  fully  knew  the  condition 

of  the  door  and  appreciated  the  danger  incident  thereto.*® 

Promise  to  furnish  lantern. 

Notwithstanding  the  promise  of  the  master  to  furnish 
a  lantern,  an  employee  assumed  the  risk  of  going  at  night 
in  a  dark  bin  and  attempting  to  start  coal  down  the  chute 
leading  therefrom.*' 

It  was  held  by  another  court  that  an  employee  was 
reheved  from  an  assumption  of  the  risk  from  the  use  of  a 

tion  Co.,  79  Ohio  St.  203,  86  N.   W.  W.  Traction  Co.,  79  OHo  St.  203, 

558,    128   Am.    St.   Rep.    705,    19  86  N.  E.  989,  128  Am.  St.  Rep. 

L.  R.  A.  791  n.  s.;  Webster  Mfg.  705,  19  L.  R.  A.  791  n.  s.;  Meador 

Co.   V.   Nesbitt,   205   111.   273,   68  v.  Lake  Shore  &  M.  S.  R.  Co.,  138 

N.  E.  936;  Kister  V.American  Steel  Ind.  290,  37  N.  E.  721,  46  Am. 

Foundries,  233  111.  35,  84  N.  B.  44;  St.  Rep.  384. 

McFarlin  Carriage  Co.  v.  Potter,  64.     Webster  Mfg.  Co.  v.  Nes- 

153  Ind.  107,  53  N.  E.  465.  bitt,  205  lU.  273,  68  N.  B.  936. 

62.    Marsh  v.    Chickering,    101  65.     Kistner  v.  American  Steel 

N.  Y.  396,  5  N.  E.  56;  Corcoran  v.  Foundries,  233  111.  35,  84  N.  E.  44. 

Milwaukee  Gas  Light  Co.,  81  Wis.  66.     Conley  v.  American  Express 

192,  51  N.  W.  328;  St.  Louis,  A.  &  Co.,  87  Me.  352,  32  Atl.  965. 

T.  R.  Co.  V.  Kelton,  55  Ark.  483,  67.     Kentucky  &  Indiana  Bridge 

18  S.  W.  933.  &  R-  Co.  V.  Melvin,  31  Ky.  L.  Rep. 

63!    McGiU  V.  Cleveland  &  S.  959,  104  S.  W.  334. 
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lantern  giving  imperfect  light,  where  five  days  before  his 
injury  he  was  promised  by  the  conductor  under  whom 
he  worked  that  a  suitable  lantern  should  be  immediately 
furnished.*^ 

And  by  another,  where  a  brakeman  notified  the  rail- 
road company  that  a  lantern  furnished  him  was  defective 
and  hable  to  go  out  at  any  time,  and  the  company  prom- 
ised to  supply  him  with  a  new  lantern  in  a  short  time 
and  directed  him  to  go  on  with  his  work,  that  he  did  not  by 
continuing  work  assume  the  risk  of  danger  from  the 
defective  lantern,  unless  the  danger  was  so  imminent  that 
no  one  but  a  reckless  person  would  continue  in  the 
service.*^ 

Promise  to  furnish  skid  to  slide  heavy  box. 

Where  it  was  the  duty  of  servants  to  move  a  box  of 
considerable  weight  a  distance  of  five  feet  from  one  car  to 
another,  and  it  appeared  that  the  plaintiff,  one  of  such 
servants,  had  asked  for  and  had  been  promised  skids 
whereon  to  shde  such  box,  it  was  held  that  the  failure 
to  furnish  such  skids  was  not  negligence.  It  was  said  that 
where  a  servant  is  employed  to  perform  a  simple  act  of 
manual  labor,  the  risks  oif  which  are  obvious,  he  cannot 
escape  from  the  assumption  of  those  risks  by  proof  that  the 
master  promised  to  furnish  Mm  tools  by  the  use  of  which 
his  work  could  be  done  in  a  different  way  or  more  con- 
veniently, or  even  more  safely,  if  it  could  be  done  with 
reasonable  safety  without  the  tools.  ^^ 

Exception  as  to  simple  appliances  not  recognized 
by  some  courts. 
Some  of  the  courts  do  not  recognize,  to  its  full  extent, 
the  exception  to  the  general  rule  as  stated.     In  Ken- 

68.  AteMson,  T.  &  8.  F.  R.  Co.  70.  Gowen  v.  Harley,  56  Fed. 
V.  Lannigan,  56  Kan.  109,  42  Pac.  974,  6  C.  C.  A.  190.  See,  however, 
343.  So.   Kan.    R.   Co.   v.   Croker,   41 

69.  Indianapolis  Union  R.  Co.  Kan.  747,  21  Pac.  785,  13  Am.  St. 
V.  Ott,  11  Ind.  App.  664,  38  N.  E.  Rep.  320;  Sohlitz  v.  Brewing  Co., 
842.  57  Minn.  303,  59  N.  W.  188. 
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tuoky,  the  court  applies  tlie  doctrine  of  proinise  to  repair 
to  simple  appliances,  as  well  as  those  that  are  complex.''^ 

Exception  not  applied  to  slippery  condition  of  floor. 

It  was  stated  that  the  rule  in  respect  to  a  promise  to 
remedy  defects  in  ordinary  tools  and  appliances  was 
more  liberal  in  Indiana  than  in  New  York.  That  while 
such  a  promise  in  the  latter  state  does  not  render  the 
master  liable,  in  the  former  it  has  the  effect  to  relieve 
the  servant  for  such  a  reasonable  time  only  as  will  permit 
the  repairs  to  be  made,  and  was  applied  to  the  slippery 
condition  of  a  floor. '^ 

Short-handled  ax. 

The  general  rule  was  applied  where  an  employee  in 
unloading  logs  at  a  landing  place  was  furnished  with  a 
short-handled  ax  with  which  to  knock  loose  a  grab  hook 
which  fastened  the  top  chains  together.  He  was  prom- 
ised a  long  handled  ax  for  such  purpose  for  the  reason 
that  the  one  supplied  for  his  use  was  unsafe.  He  con- 
tinued to  use  the  imsafe  one  and  was  injured.  It  was 
held  that  whether  he  assumed  the  risk  was  a  question  for 
the  jury." 

Oil  can. 

The  general  rule  was  also  applied  where  the  promise 
was  to  furnish  a  pattern  of  an  oil  can  more  safe  with 
which  to  oil  gearing  and  machinery.'^* 

Rotary  saw  operated  by  steam  not  a  common  im- 
plement. 
A  rotary  saw  operated  by  steam  was  not  such  a  common 
implement  that  a  servant  assumed  the  risk  of  injury 
from  sphnters  and  slivers  thrown  from  it,  by  reason  of  the 

71.  Louisville  Hotel  Co.  v.  73.  Brown  v.  Musser  Sauntry 
Kaltenboun,  26  Ky.  L.  Rep.  208,  L.  &  L.  Mfg.  Co.,  104  Minn.  156, 
80S.W.  1163.  116N.W.218. 

72.  Illinois  Steel  Co.  v.  Mann,  74.  National  Linseed  Oil  Co.  v. 
170  111.  200,  46  N.  E.  417,  40  McBIain,  164  lU.  697,  45  N.  E. 
L.  R.  A.  781.  1015. 
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absence  of  a  hood,  by  continuing  to  use  it  in  reliance  upon 
a  promise  to  cover  the  saw.'^^ 

Exception  not  applied  to  a  delivery  wagon. 

The  exception  was  not  recognized,  and  the  general  rule 
applied,  where  the  servant  was  injured  in  the  use  of  a 
defective  delivery  wagon,  and  the  promise  on  the  part  of 
the  employer  was  that  after  a  short  time  he  would  dis- 
continue its  use,  requesting  the  servant  to  continue  in  the 
employment  until  such  time.  It  was  said  no  distinction 
could  be  made  in  principal  from  a  promise  to  discontinue 
the  use  of  a  defective  instrumentality  and  a  promise  to 
remedy  a  defect  therein.'® 

Exception  not  applied  to  a  hammer. 

And  also  where  a  section  man  engaged  in  breaking  stone 
with  a  hammer,  the  handle  of  which  was  defective,  and 
where  the  foreman  had  promised  to  have  a  new  one  in  a 
few  days,  and  told  him  to  continue  work  untU  such  time.'' 

And  also  to  repair  a  hammer  furnished  a  blacksmith, 
the  only  defect  being  its  worn  and  broken  surface,  and  the 
injury  received  was  from  a  fragment  breaking  off  and 
striking  the  employee,  it  was  held  not  to  be  within  the 
exception,  and  hence  the  employee  was  reheved  from  his 
assumption  of  the  risk.'* 

Exception  not  applied  to  an  ordinary  jack. 

It  was  held  that  an  ordinary  tool,  a  jack  used  for  lifting 
heavy  bodies,  was  such  a  tool  as  a  promise  to  repair  would 
relieve  a  servant  from  an  assumption  of  the  risk  by  reason 
of  defective  condition.  The  court  had  previously  applied 
the  same  rule  to  an  ordinary  hammer." 

75.  SucLomel  v.  Majcwell,  240  78.  Cudahy  Packing  Co.  v. 
lU.  231,  8  N.  B.  558.  Skoumel,  125  Fed.  470. 

76.  Schlitz  V.  Pabst  Brewing  79.  Missouri,  K.  T.  &  T.  P.  R. 
Co.,  57  Minn.  303,  59  N.  W.  188.  Co.  v.  Puckett,  62  Kan.  770,  64 

77.  Souther    Kan.    R.    Co.    v.  Pac.  631. 
Croker,  41  Kan.  747,  21  Pac.  785, 

13  Am.  St.  Rep.  320. 
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§  430.  Promise  to  one  other  than  injured  servant. 

It  has  been  held  that  a  servant  may  rely  on  a  promise 
to  repair  a  defect  made  by  the  master  to  other  persons, 
who  conxmunicated  the  same  to  him.^" 

Thus  where  a  section  foreman  told  employees  on  his 
section  that  the  company  had  promised  to  send  new  tools 
in  place  of  those  in  use,  known  to  be  defective,  it  was  held 
that  the  promise  inured  to  the  benefit  of  all  em.ployees 
on  the  section  in  whose  hearing  and  presence  it  was 
made.^^ 

Where  the  engineer  of  a  locomotive  had  notified  the 
defendant's  superintendent  that  the  air  brakes  were  out 
of  order  and  the  superintendent,  through  the  engineer, 
had  ordered  a  repairer  to  put  it  in  order,  but  the  repairer 
had  neglected  to  do  so,  and  in  its  use  a  collision  occurred 
between  such  engine  and  box  cars  upon  a  side  track,  which 
was  found  to  be  attributable  to  the  defect  in  the  air 
brakes,  and  also  to  the  negligence  of  the  engineer,  by 
which  the  fireman  was  injured,  it  was  held  that  such 
assurance  (though  it  does  not  appear  in  the  printed  case 
that  the  foreman  knew  of  or  relied  upon  such  assurance) 
removed  all  ground  for  the  argument  that  the  servant, 
by  continuing  the  employment,  assumed  the  risk.^^ 

§  431.  Necessity  for  and  sufficiency  of  promise. 

A  mere  complaint  by  a  servant,  without  a  promise, 
express  or  implied,  to  remedy  the  defect,  does  not  affect 
the  assumption  of  risk.*' 

80.  Odin  Coal  Co.  v.  Tadloek,  to  render  its  use  dangerous,  simply 
216  lU.  624,  75  N.  E.  332.  protests  against  its  use,  and  after 

81.  Atchison,  T.  &  S.  F.  R.  Co.  protest,  having  received  no  assur- 
V.  Sadler,  38  Kan.  128,  16  Pac.  46,  ance  that  the  defect  will  be  reme- 
5  Am.  St.  Rep.  729.  died,  continues  to  use  it,  the  serv- 

82.  New  Jersey  &  N.  Y.  R.  Co.  ant  assumes  the  risk  incident  to  the 
V.  Young,  49  Fed.  723,  1  C.  C.  A.  use  of  such  machinery,  since  his 
428.  remaining  in  the  service  is  volun- 

83.  See  Gulf,  C.  &  S.  F.  R.  Co.  tary.  Protest  against  or  objection 
V.  Garren,  96  Tex.  605,  74  S.  W.  to  a  service  rendered  dangerous 
897,  97  Am.  St.  Rep.  939.  Where  a  by  defective  machinery,  if  the 
servant,  kno-Ring  machinery  which  party  making  the  protest  or  objec- 
he  is  operating  to  be  so  defective  as  tion  is  under  no  legal  obligation  to 
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And  the  great  weiglit  of  autliority,  supported  as  well 
by  reason,  is  to  the  effect  that  the  promise  must,  to  avail 
the  employee,  be  such  as  to  constitute  an  agreement  on  the 
part  of  the  master  to  remedy  the  defect.  The  promise 
of  the  master  is  the  basis  of  the  exception.     If  the  promise 


remain  in  the  service,  cannot  ren- 
der the  service  subsequently  per- 
formed involuntary.  The  facts 
■were  that  an  employee  was  injured 
by  an  engine,  which  at  the  time 
was  without  a  pilot,  becoming  de- 
railed from  coUision  with  cattle 
on  the  track.  It  appeared  the  em- 
ployees protested  against  going 
with  the  engine  in  that  condition, 
and  were  told  that  if  they  did  not 
go  some  others  would  be  secured 
that  would,  which  they  construed 
as  implying  their  discharge  from 
the  service  if  they  refused.  G.  H. 
&  S.  A.  R.  Co.  V.  Drew,  69  Tex.  10, 
46  Am.  Rep.  261.  See  also  Texas 
&  N.  0.  R.  Co.  V.  Bingle,  9  Tex. 
Civ.  App.  322,  29  S.  W.  674.  The 
Delaware  cotirt  stated  the  rule  as 
follows:  "If  a  servant,  upon  dis- 
covering or  being  informed  by 
others  of  a  danger  arising  from  a 
defect  in  the  machinery  he  is  work- 
ing with,  which  defect  his  previous 
want  of  experience  with  machinery 
(which  want  his  master  was  ac- 
quainted with  at  the  time  of  the 
emplosrment)  did  not  enable  him  to 
understand,  applies  to  the  master, 
or  his  recognized  agent  over  the 
machinery,  to  have  such  a  defect 
remedied,  who  promises  to  make  the 
defect  good,  he  may  remain  in  the 
service  without  losing  his  right  of 
action  against  the  master  for  injury 
resulting  from  that  defect,  if  in  the 
meantime  he  observe  that  reason- 
able care  to  protect  himself  against 
such  injury  which  ordinarily  pru- 


dent men  take  of  their  persons 
when  employed  in  a  dangerous  serv- 
ice of  like  nature;  that  is  to  say,  if 
the  defect  increases  the  danger  of 
service,  the  circumspection  or  cau- 
tion of  the  servant  with  reference 
to  his  safety  of  person  must  be 
increased  in  proportion  to  the 
increase  of  danger.  If  the  defect 
be  not  remedied  within  a  reasonable 
time,  the  servant  from  the  end  of 
that  time  is  in  the  same  situation 
precisely  as  if  he  had  known  of  the 
defect  in  the  first  instance;  that  is, 
he  would  be  held  to  take  the  risk  of 
it,  if  he  chose  to  continue  in  the 
service."  It  also  added:  "Whether 
an  actual  promise  to  repair  the 
defect  is  made  or  not,  yet  as  the 
master's  duty  is  to  provide  safe 
machinery  for  the  servant  to  work 
with,  notice  of  the  fact  that  the 
machinery  is  defective  and  there- 
fore dangerous,  is  sufficient  to 
require  the  performance  of  that 
duty,  and  the  servant  would  be 
justified  in  relying  upon  the  belief 
that  it  would  be  done  to  the  same 
extent  as  though  an  express  promise 
to  do  it  were  given."  Foster  v. 
Pusey,  8  Houst  (Del.)  108,  14  Atl. 
545.  However,  such  obiter  state- 
ment is  exceptional  and  not  recog- 
nized in  other  jurisdictions.  It  was 
also  stated,  however,  by  another 
court:  "Where  the  master  promises 
or  gives  the  servant  reasonable 
ground  to  infer  or  believe  that  the 
defect  wiU  be  remedied,  the  servant 
does  not  assume  the  risk."     Vir- 
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is  wanting,  the  exception  cannot  exist.  Mere  suspicions 
and.  surmises  or  belief  that  the  defect  will  be  remedied  do 
not  take  the  place  of  a  promise  to  remedy  them.  There 
must  be  something  emanating  from  the  employer  to 
induce  belief  that  the  defects  wiU  be  remedied.^* 


ginia  &  N.  C.  Wheel  Co.  v.  Chalk- 
ley,  98  Va.  62,  34  S.  E.  976.  Where 
an  engineer  had  notified  the  com- 
pany that  the  snow  plow  upon  his 
engine  was  out  of  repair,  and  be- 
fore using  it  again  he  was  sick  for 
about  two  weeks,  when  suddenly 
in  the  night  time  he  was  called  upon 
to  take  out  a  passenger  train  while 
a  severe  storm  was  raging,  and 
while  so  engaged  the  engine  was 
thrown  from  the  track  by  reason 
of  such  defective  plow,  as  alleged, 
and  he  was  killed,  it  was  said:  "As 
he  had  given  notice  of  the  defect 
to  the  proper  officers  whose  duty 
it  was  to  make  the  repairs,  and  the 
impression  had  been  conveyed 
to  him  that  these  would  be  made, 
he  had  a  right  to  assume  that  they 
had  been  made,  and  to  act  upon 
that  assumption.  The  mere  fact  of 
his  taking  the  engine  out  at  mid- 
night under  the  circumstances  did 
not  of  itself,  unsupported  by  other 
proof,  imply  an  assumption  by  him 
of  the  risk  resulting  from  the  dan- 
gerous and  defective  attachment 
to  the  engine."  Northern  Pacific 
R.  Co.  V.  Babcock,  154  U.  S.  190. 
An  employee  engaged  in  unloading 
coal  from  a  vessel  was  injured  by 
the  shovel  striking  him  as  he  was 
running  back  to  avoid  it,  after 
pushing  it  to  the  proper  point. 
The  constant  taking  of  the  coal 
rendered  it  more  difficult  each  time 
for  him  to  run  up  the  incline  to 
get  away  from  the  shovel  as  it 
constantly,   from   the   very  work. 


became  steeper.  He  stated  to  the 
foreman  "why  not  take  a  few 
shovels  full  out  forward  and  put  it 
on  a  level  and  make  more  room. 
There  is  not  sufficient  room  here," 
to  which  the  foreman  replied,  "I 
wiU  in  a  minute."  The  employee 
rejoined  "all  right."  It  was  held 
this  was  not  such  an  assurance  or 
promise  as  relieved  the  employee 
from  an  assumption  of  the  risk. 
McClusky  V.  Garfield  &  Proctor 
Coal  Co.,  180  Mass.  115,  61  N.  E. 
804.  It  was  a  question  for  the  jury 
whether  a  railroad  yard  foreman 
protested  and  objected  to  further 
use  of  an  engine,  where  such  fireman 
entered  into  a  book  kept  for  that 
purpose,  a  notification  of  a  defect 
in  the  foot  board  at  the  back  end  of 
a  switch  engine.  The  same  after- 
noon the  foreman  and  yard  master 
called  the  attention  of  the  round 
house  foreman  who  had  charge  of 
the  repairs,  to  the  defect,  who  re- 
marked the  defect  was  not  very  bad, 
and  the  foreman  replied  that  it  was 
bad  enough  and  wanted  it  fixed. 
That  he  considered  it  unsafe.  The 
same  evening  when  the  engine  was 
brought  out  for  use,  the  foreman 
called  the  attention  of  the  yard 
master  to  the  failure  to  repair  the 
step,  and  the  latter  replied  "use 
it  to-night  and  I  will  see  it  is  fixed 
to-morrov/."  Yerkes  v.  Northern 
Pac.  R.  Co.,  112  Wis.  184,  88  N. 
W.  33,  88  Am.  St.  Rep.  961. 

84.    McKelvey  v.  Chesapeake  & 
0.  R.  Co.,  35  W.  Va.  500,  14  S.  E. 
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Thus  where  an  experienced  employee  using  a  machine 
which  might  have  been  made  more  safe  by  the  addition  of 
contrivances  to  suspend  motion  while  his  hands  were 
exposed  to  danger,  had  requested  that  they  be  attached 
before  he  commenced  work,  which  the  machinist  promised 
to  have  done  as  soon  as  he  had  time,  but  he  was  told 
by  the  superintendent  at  that  time  and  at  other  times 
when  a  similar  request  was  made,  in  substance,  to  go 
ahead  and  be  careful  and  if  he  did  not  care  about  doing 
it  to  get  out,  it  was  said:  "It  cannot  be  said  there  was 
any  connection  between  the  conversation  had  by  plaintiff 
and  the  superintendent  and  machinist,  and  the  continu- 
ance of  the  defendant  in  the  employment.  There  was  no 
inducement  offered  him  to  take  the  risk.  A  threat  to 
discharge  an  employee  is  not  coercion."*^ 

Implied  promise. 
However,  the  promise  need  be  in  express  words  to  that 
effect  but  may  be  implied  from  the  language  used.*^ 

261.    Protest  against  or  objeotion  that  he  is  exempt  from  the  perils 

to  a  service  rendered  dangerous  by  of  the  service.    Indianapolis  &  St. 

defective  appliances,  if  the  party  L.  R.  Co.  v.  Watson,  114  Ind.  20, 

making  the  protest  or  objeotion  is  14  N.  B.  721,  5  Am.  St.  Rep.  578. 
under  no  legal  obligation  to  remain  85.     Sweeney  v.  Berlin  &  Jones 

in  the  service,  cannot  render  the  Envelope  Co.,   101  N.  T.  520,  5 

service  subsequently  performed  in-  N.  E.  368,  54  Am.  Rep.  722.    See 

voluntary.     Rothberger  v.  N.  W.  also  Wilson  v.  Winona  &  St.  P.  R. 

Con.  Mill  Co.,  57  Minn.  461,  59  Co.,  37  Minn.  325,  33  N.  W.  908, 

N.   W.   531.     It   has   been   stated  6  Am.  St.  Rep.  851;  Alexander  v. 

that  absolving  the  servant  from  the  Tenn.,  etc..  Mining  Co.,  3  Johnson 

assumption  of  risks  is  an  exception  (N.  Mex.)  173,  3  Pac.  735. 
to  the  general  rule,  since  the  gen-  86.    Huggard  v.   Glucon  Sugar 

eral  rule  is  that  the  servant  assumes  Refin.  Co.,  132  la.  724,  109  N.  W. 

aU  the  ordinary  risks  of  the  serv-  475;  Alkire  v.  Myers  Lumber  Co., 

ices    he    enters.     There    must    be  57  Wash.  300,  106  Pac.  915.    And 

therefore,    some    ground    for    the  the     expression     has     been     used 

exception  and  the  only  solid  ground  "unless    the    master   expressly    or 

that  can  be  found  is  the  inducement  impliedly  promises  to  remedy  the 

held  out  by  the  mere  agreement  defect."    Indianapolis  &  St.  L.  R. 

of  the  master.     If  this  be  not  so,  Co.   v.   Watson,    114   Ind.   20,    14 

then  an  employee  at  his  first  en-  N.  E.  721,  15  N.  E.  824,  5  Am. 

trance  into   service   might  object,  St.  Rep.  578. 
and  protest,  and  successfully  claim 
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However,  the  implied  promise,  so  to  speak,  must  be 
such,  as  to  amount  to  an  agreement  on  the  part  of  the 
master,  and  operate  as  an  inducement  on  the  part  of  the 
servant  to  continue  the  employment.^'' 

Definiteness  and  certainty. 

The  promise  to  remedy  the  defect  must  be  definite 
and  certain,  ^^  but  need  not  fix  a  definite  time  for  so 
doing,  ^^  and  need  not  be  made  directly  to  the  complaining 


87.  The  true  doctrine  relates 
only  to  promises  or  assurances 
made  by  the  master  to  the  servant 
upon  discovery  of  defects  in  appli- 
ances, to  the  objection  of  the 
servant  to  using  them  and  to 
induce  him  to  continue  in  the 
service.  A  mere  statement  by  an 
engineer  that  he  would  have  an 
engine  step  repaired  does  not 
amount  to  a  promise.  Gulf  C.  & 
S.  F.  R.  Co.  V.  Garren,  96  Tex. 
605,  74  S.  W.  897,  97  Am.  St.  Rep. 
939. 

88.  Where  the  promise  was  to 
repair  an  engine  sometime  and 
meantime  the  engine  was  being 
employed  from  day  to  day  with 
knowledge  that  the  repairs  were 
not  made,  it  was  said  that  where 
there  is  a  promise  to  repair  imme- 
diately or  within  a  fixed  time,  and  a 
party  relies  upon  its  having  been 
done,  and  is  injured  because  of 
such  reliance,  he  has  a  right  to 
complain;  but  it  is  otherwise  where 
the  promise  is  wholly  indefinite, 
and  plaintiff  never  relied  upon  it 
except  as  a  probable  future  event. 
They  knew  the  repairs  had  not 
been  made  when  they  employed 
the  engine  on  the  day  of  the  fire, 
and  they  deliberately  and  most 
carelessly  took  the  risks  of  what 
actually  happened.  The  injury  was 
to  property,  not  to  an  employee. 

2  M.  &  S.— 24 


Marquette,  H.  &  O.  R.  Co.  v. 
Spear,  44  Mich.  169,  6  N.  W.  202. 
The  mere  statement  to  the  head 
sawyer  in  a  mill  who  made  com- 
plaint that  a  "setter"  was  incompe- 
tent and  another  would  save  time 
and  trouble,  by  the  master  who 
insisted  on  trjdng  such  person, 
"that  if  he  did  not  prove  competent 
another  man  would  be  employed," 
does  not  bring  the  case  within  the 
rule  of  promise  to  repair.  Pritnley 
V.  Elbe  Lumber  &  Shingle  Co.,  53 
Wash.  687,  102  Pac.  763.  Where 
the  alleged  cause  of  injury  to  a 
yard  master  was  the  absence  of 
blocking  in  a  frog,  and  the  section 
master  to  whom  the  yard  master 
applied  to  improve  the  track  at  that 
point,  notified  him.  he  could  not  do 
it  without  orders  from  his  superior, 
but  upon  a  subsequent  application 
promised  conditionally  that  he 
would  do  it  if  he  got  time  Satur- 
day afternoon,  it  was  held  that  this 
was  insufficient  to  bind  the  com- 
pany and  relieve  him  from  the 
risk,  and  that  there  was  no  reason- 
able connection  between  such  in- 
definite and  contingent  promise 
and  his  continuance  in  the  busi- 
ness. Wilson  V.  Winona  &  St.  P. 
R.  Co.,  37  Minn.  326,  33  N.  W. 
908,  5  Am.  St.  Rep.  851. 

89.     Burch    v.    Southern    Pac. 
Co.,  140  Fed.  270. 
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servant,'"  but  may  be  made  to  tlie  employees  as  a  class. ®^ 
but  while  the  promise  must  be  definite,  yet  a  promise  to 
repair  "as  soon  as  he  could"  has  been  held  sufficient,'^ 
as  has  a  promise  by  a  foreman  to  repair  "as  soon  as  I  get 
time,"  it  being  construed  as  a  promise  to  repair  within  a 
reasonable  time.'' 

A  promise  to  repair  a  roof  will  ordinarily  be  construed 
as  a  promise  to  repair  it  so  far  as  defective  as  a  roof,  and 
not  to  repair  it  so  as  to  make  it  safe  to  walk  on.'^ 

It  seems  that  the  promise  to  repair  must  be  made  to 
protect  the  employee  rather  than  to  facilitate  the  mas- 
ter's business." 

§  432.  Must   have   been   inducement   to   continue    em- 
ployment. 

It  cannot  be  urged  that  the  mere  promise  on  the  part 
of  the  master  to  remedy  the  defect  is  a  waiver  of  the 
assumption  of  increased  risk  by  the  employee,  unless  such 
promise  was  relied  upon  by  the  employee  and  was  the 
inducement  on  his  part  which  actuated  him  in  continuing 
the  employment.'* 

90.  Odin  Coal  Co.  v.  Tadlook,  Ky.  556,  25  Ky.  L.  Rep.  1671,  78 
119  lU.  App.  310  [aflSrmed  in  216      S.  W.  448. 

lU.  624,  75  N.  E.  332].  95.     Industrial   Lumber  Co.   v. 

91.  AtcMson,  T.  &  S.  F.  R.  Co.  Johnson,  22  Tex.  Civ.  App.  596,  55 
V.  Sadler,  38  Kans.  128,  16  Pae.  S.  W.  362.  It  being  alleged  and 
46,  5  Am.  St.  Rep.  729.  claimed  that  a  floor  paved  with  iron 

92.  Dowd  V.  Erie  R.  Co.,  70  plates  were  very  smooth  and  warped 
N.  J.  Law  451,  57  Atl.  248.  and  unstable,  which  rendered  the 

93.  CooUdge  v.  Hallauer,  126  place  not  reasonably  safe,  and  that 
Wis.  244,  105  N.  W.  568.  upon  request  the  foreman  promised 

94.  Where  an  employee  com-  to  fix  the  floor,  it  was  a  question  for 
plained  of  the  defect  in  the  roof  of  a  the  jury  whether  such  promise  had 
pumping  station  and  obtained  a  reference  to  the  danger  to  the  em- 
promise  to  repair,  the  master  might  ployee  or  whether  to  make  the  floor 
assume  that  it  was  a  defect  that  better  for  use  in  doing  the  work, 
rendered  it  unsuitable  for  use,  Illinois  Steel  Co.  v.  Mann,  197 
and  not  that  it  was  unsafe  to  walk  lU.  186,  64  N.  E.  328. 

upon,  and  hence  the  promise  did  not  96.     Daily  v.  Fiberloid  Co.,  186 

constitute  an  undertaking  to  make  Mass.  318,  71  N.  E.  554;  Lewis  v. 

the  roof  safe  to  walk  upon.    Shem-  New  York  &  New  England  R.  Co., 

well  V.  Owensboro  &  N.  R.  Co.,  117  153  Mass.  73,  26  N.  E.  431,  10  L. 
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R.  A.  513;  Indianapolis  &  St. 
L.  R.  Co.  V.  Watson,  114  Ind.  20, 
14  N.  E.  721,  15  N.  E.  824,  5  Am. 
St.  Rep.  578;  Shackelton  v.  Manis- 
tee &  N.  E.  R.  Co.,  107  Mich..  16, 
64  N.  W.  728;  Roy  v.  Hodge,  74 
N.  Hamp.  196,  66  Atl.  123;  BodweU 
V.  Nashua  Mfg.  Co.,  70  N.  H. 
390,  47  Atl.  613;  HoUoran  v. 
Union  Iron  &  Foundry  Co.,  133 
Mo.  470,  35  S.  W.  260;  Rothen- 
berger  v.  Northwestern  Con.  Mil. 
Co.,  57  Minn.  461,  69  N.  "W.  531; 
Hubers  v.  Jackson  &  Sharp  Co.,  1 
Marv.  (Del.)  374,  41  Atl.  92;  Erd- 
man  v.  lUinois  Steel  Co.,  95  Wis. 
6,  60  Am.  St.  Rep.  66.  But  it 
seems  there  need  not  be  any  direct 
evidence  that  the  employee  con- 
tinued in  the  work  upon  reliance  of 
such  promise.  Highland  Boy  Gold 
Min.  Co.  V.  Pouch,  124  Fed.  148. 
A  freight  conductor  requested  a 
workman  in  the  repair  shop  of  the 
company  to  replace  a  hand  rail  on  a 
way  car.  The  raU  had  been  re- 
moved at  the  suggestion  of  such 
conductor  because  it  had  become 
damaged.  The  workman,  in  sub- 
stance, said  he  would  repair  it. 
The  conductor,  before  the  workman 
could  repair  it,  started  off  with  the 
oar.  The  superintendent  noticing 
the  defect,  called  his  attention  to  it 
and  directed  him  to  get  it  fixed. 
He  again  told  the  workman  to 
repair  it.  The  workman  promised 
he  would  but  neglected  to  do  it. 
The  conductor  was  killed,  due,  as 
was  alleged,  to  the  absence  of  such 
railing.  It  was  held  that  the  facts 
did  not  bring  the  case  within  the 
rule  applicable  to  a  promise  to 
"remedy  a  defect."  No  one  re- 
presenting the  master  had  induced 
such  conductor  to  continue  the  use 
of  the  car  in  its  defective  condition. 
The    company   might   have   been 


negligent  in  not  repairing  the  car 
sooner,  but  such  negligence  was 
open  to  the  observation  of  such 
employee  and  he  saw  fit  to  use  the 
car.  He  made  no  objection  to  us- 
ing it,  and  gave  no  notice  to  any 
one  in  authority  which  would 
indicate  to  defendant  that  he 
refused  to  take  the  risk,  which  was 
as  apparent  to  him  as  to  any  one 
connected  with  the  road.  Shackel- 
ton V.  Manistee  &  N.  E.  R.  Co.,  107 
Mich.  16,  64  N.  W.  728.  Where  an 
experienced  employee,  while  mov- 
ing a  derrick  on  loose  planks  laid 
across  the  girders  of  a  building  in 
process  of  erection,  under  direction 
of  his  foreman,  attempted  to 
change  the  direction  of  the  derrick 
by  using  a  crowbar,  standing  with 
one  foot  on  the  planks  and  the  other 
braced  against  the  girder,  and  while 
in  such  position  slipped  and  fell, 
causing  him  injury;  and  it  was 
alleged  that  the  foreman  had  prom- 
ised additional  planks  for  use;  and 
the  court  having  found  that  his 
fall  was  not  occasioned  by  the 
insufS-ciency  of  the  number  of 
planks,  but  was  the  result  simply 
of  a  miscalculation  on  his  part  as 
to  his  position  whereby  his  feet 
accidentally  slipped  from  the  gir- 
der, it  was  said  that  the  facts  did 
not  bring  the  case  within  the  rule 
relating  to  the  effect  of  a  promise 
on  the  part  of  the  master  to 
remedy  a  defect,  first,  because  the 
plaintiff  testified  that  he  did  not 
think  he  was  in  a  dangerous  posi- 
tion; second,  as  he  had  no  promise 
covering  this  risk,  it  follows  he  was 
not  induced  to  remain  in  the  service 
relying  upon  the  promise,  so  far  as 
the  real  cause  of  his  injury  was 
concerned.  HoUoran  v.  Union  Iron 
&  Foundry  Co.,  133  Mo.  470,  35 
S.  W.  260. 
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Generally,  the  question  of  reliance  on  the  promise  is  one 
of  fact  for  the  jury." 

It  seems  that  if  many  like  promises  had  been  made  and 
broken,  the  servant  cannot  be  said  to  have  rehed  thereon.*' 

If  complaint  of  a  defect  is  made,  not  upon  the  ground 
of  danger,  but  merely  convenience,  the  promise  will  not 
reHeve  the  employee.'* 


97.  The  question  of  a  promise 
to  furnish  lights  upon  a  platform 
within  a  car,  and  the  further  ques- 
tion of  employee  continuing  the 
service  relying  upon  such  promise, 
were  held  questions  for  the  jury, 
where  a  clerk  checking  and  trans- 
ferring freight,  was  injured  while 
transporting  dressed  hogs  from  a 
platform  into  a  car  insuf&ciently 
lighted  and  being  injured  by  the 
truck  running  against  some  object 
in  the  ear  which  he  could  not  see, 
whereby  the  hog  was  rolled  from 
the  truck  and  the  sharp  point  of 
the  ring  in  the  nose  of  the  hog  was 
driven  into  plaintiff's  leg.  Carlson 
V.  Great  Northern  R.  Co.,  106 
Minn.  254,  118  N.  W.  832.  It  was 
said  where  the  evidence  does  not 
conclusively  show  that  the  em- 
ployee rehed  upon  the  promise  to 
repair,  for  that  in  the  course  of 
the  work  the  employee  and  his  co- 
employees  had  not  assumed  to 
make  such  repairs  as  were  needed, 
the  question  is  for  the  jury.  Bailey 
V.  SwaUow,  98  Minn.  104,  107  N. 
W.  728. 

98.  City  of  Houston  v.  Owen, 
67  S.  W.  (Tex.  Civ.  App.)  788. 

99.  St.  Louis  &  S.  F.  R.  Co.  v. 
Mealman,  78  Kan.  496,  97  Pao. 
381.  Thus,  in  an  action  to  recover 
damages  for  the  destruction  of  an 
eye  by  a  chip  of  metal  flying  from  a 
metal   planer   which    the    injured 


employee  was  operating,  based  up- 
on alleged  negligence  in  failing  to 
keep  the  machine  in  suitable 
repair,  it  appearing  that  the  plain- 
tiff was  a  skilled  machinist,  that  he 
had  operated  the  particular  ma- 
chine for  thirteen  months  had 
learned  of  the  alleged  defect  when 
he  commenced  work,  that  he  had 
used  the  machine  for  five  months 
without  complaint,  that  he  then 
asked  leave  of  the  foreman  to  make 
repairs  but  was  informed  the  time 
could  not  be  spared  to  do  so,  that 
he  told  the  general  foreman  a  few 
days  before  the  accident  that  the 
machine  was  not  fit  to  do  good 
work  and  was  told  that  it  would  be 
fixed  as  soon  as  it  could  be  reached 
in  the  course  of  repairs,  it  was  held 
that  the  testimony  did  not  support 
the  theory  that  the  plaintiff  re- 
mained at  work  relying  upon  a 
promise  that  the  defect  should  be 
remedied.  HaybaU  v.  Detroit,  G. 
H.  &  M.  R.  Co.,  114  Mich.  135,  72 
N.  W.  145.  And  the  fact  that  an 
employee  injured  while  applying 
a  compound  to  a  revolving  pulley 
to  prevent  a  belt  from  sUpping, 
such  compound  being  broken  in 
his  hands,  causing  him  to  be  thrown 
against  the  belt,  had  prior  to  the 
accident  worn  the  compound  thin 
with  use,  and  had  requested  the 
superintendent  for  a  new  block  of 
the  compound  "so  as  to  not  be  out 
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Direct  threat  to  quit  work  not  essential. 
It  is  not  essential  tliat  there  shall  be  a  direct  threat  to 
quit  work  unless  the  defect  is  remedied.  It  is  sufficient  if 
it  is  apparent  that  the  master,  or  those  representing  him, 
understand  that  a  state  of  unwillingness  and  objection 
exists  and  that  such  unwillingness  is  overcome  by  the 
promise  to  repair.  The  very  manner  of  making  the  promise 
naay  well  indicate  the  understanding  to  the  master  that 
such  unwilUngness  and  mental  protest  does  exist.  "That 
fact  must  appear,  however,  for  it  cannot  be  said  that  one  re- 
frains from  abandoning  service  because  of  a  promise,  if  it 
were  not  also  true  that  but  for  the  promise  he  would  aban- 
don it,  and  one  cannot  be  said  to  continue  in  a  perilous 
employment  by  reason  of  a  promise,  if  he  were  not  other- 
wise unwilling  to  do  so.""" 

§  433.  Presumption  that  repairs  have  been  made. 

It  seems  that  where  the  master  promises  to  remedy  de- 
fects, the  servant  may  rely  on  the  performance  thereof, 
and  need  not  inspect  before  using,  after  the  lapse  of  a 
reasonable  time  to  repair  or  otherwise  remedy  the  defect, 
unless  there  is  something  in  the  condition  of  the  place  or 
machinery  which  would  cause  an  ordinarily  prudent  person 
to  make  an  examination."^ 

of  it,"  and  had  been  directed  to  use  the    machine    he    was    operating, 

what  he  had,  and  the  further  fact  who   caused   slight   repairs   to   be 

that  he  had  advised  the  tightening  made    but    did    not    remedy    the 

of  the  belt  and  had  been  told  it  defect,  promising  to  do  so  later, 

would  be  tightened,  has  no  effect  and  such  employee  having  subse- 

to  relieve  him  from  assumption  of  quently  caUed  the  attention  of  the 

risk    such  suggestion  not  having  foreman  to  the  defect  who  promised 

been  prompted  by  fear  of  injury,  to  remedy  it  at  once,   and  soon 

CantweU   v.    John   Brennan    Co.,  thereafter   work   was    stopped    iu 

125  Mich.  349,  84  N.  W.  299.  that  part  of  the  shop  for  a  few  days, 

100.  Yerkes  v.  Northern  Pa-  but  the  employee  did  not  return  to 
eiflc  R.  Co.,  112  Wis.  184,  88  N.  W.  work  for  about  a  week  and  then 
33,  88  Am.  St.  Rep.  961.  resumed  work  upon  the  machine 

101.  Studenroth  v.  Hammond  without  examining  to  ascertain 
Packing  Co.,  106  Mo.  App.  480,  whether  the  defect  had  been 
81  S.  W.  487.  An  employee  having  remedied,  it  was  held  a  proper 
called  the  attention  of  his  em-  case  was  made  for  the  jury,  who 
ployer  to  a  defective  condition  of  would  be  warranted  in  finding  the 
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§  434.  Right  of  employee  to  testify  as  to  what  his  conduct 
would  have  been. 

It  was  held  not  error  to  permit  the  question  to  the 
plaintiff,  an  employee  injured  in  a  mine,  if  he  woxold 
have  gone  to  work  knowing  that  some  of  the  roof  was 
loose,  if  defendant's  superintendent  had  not  promised 
to  fix  it,  where  the  petition  alleges  such  a  promise.  ^"^ 

By  another  court,  it  had  been  held  improper  in  that 
it  calls  for  the  opinion  of  the  witness  as  to  what  his  conduct 
would  have  been  in  a  hypothetical  case.  The  plaintiff  may, 
however,  testify  that  he  continued  to  work  in  rehance 
upon  such  a  promise. '"' 

§  435.  By  whom  promise  made. 

The  promise  to  repair  must  be  made  by  one  having 
authority  to  make  it,  and  the  plaintiff  must  affirmatively 
show  such  authority.  It  must  either  be  made  by  the 
master  himseK  or  one  standing  in  his  place,  and  where 
the  promise  is  made  by  one  other  than  the  master,  the 
employee  must  show  either  an  express  delegation  of 
authority  from  the  master  or  facts  and  conduct  from 
which  it  may  be  inferred.  ^"^ 

It  was  said  in  a  particular  case  that  the  promise  was 
made  by  one  who  was  a  feUow-servant,  but  that  if  he 
was  charged  with  the  duty  of  remedying  the  defect,  serv- 
ants may  rely  upon  his  promise  as  fully  as  that  of  the 
master.  ^"^ 

employer  negligent  and  that  the  T.    R.    Co.    v.    Nordell,    20   Tex. 
plaintiff  was  in  the  exercise  of  due  Civ.  App.  362,  50  S.  W.  601. 
care.       Keevan    v.    Walker,    172  102.     Taylor  v.  Star  Coal  Corn- 
Mass.  56,  51  N.  E.  449.     It  also  pany,  110  la.  40,  81  N.  W.  249. 
has  been  held  that  an  engineer  con-  103.     Yerkes  v.  Northern  Pac.  R. 
tinning  to  use  a  locomotive  after  Co.,  112  Wis.  484,  88  N.  W.  33, 
a  promise  to  repair  has  been  made,  88  Am.  St.  Rep.  961. 
and  after  the  time  the  repairs  were  104.     Cicalese  v.  Lehigh  Valley 
to  be  made,  did  not  assume  the  R.  Co.,  75  N.  J.  L.  897,  69  Atl. 
risk  from  such  defects,  where  he  did  166;  Spencer  v.  Haines,  74  N.  J. 
not  know  but  what  such  repairs  L.  13,  64  Atl.  970. 
had  been  made,  it  not  being  ascer-  105.     Gulf  C.  &  S.  F.  R.  Co.  v. 
tainable  from  mere  inspection  but  Brentford,  79  Tex.  619,  15  S.  W. 
only  upon  use.    Missouri,   K.   &  561,  23  Am.  St.  Rep.  377. 
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This  statement  evidently  would  be  correct  if  quaUfled 
by  the  further  statement  that  he  had  the  discretion  to 
determine  when  and  what  repairs  were  to  be  made.  If 
his  duty  was  merely  to  make  the  repairs,  only  when 
directed  by  the  master  or  some  one  directly  representing 
him,  his  promise  would  not  be  binding  upon  the  master, 
in  the  absence  of  such  direction.  Thus  a  servant  whose 
duty  requires  him  to  work  in  a  place  known  by  him  to  be 
unsafe,  so  that  he  woidd  otherwise  be  taken  to  have 
assumed  the  risk,  cannot  reUeve  himself  from  such  as- 
sumption of  the  risk  by  showing  a  promise  to  make  the 
place  more  safe  by  one  other  than  his  master,  unless  such 
other  person  had  authority  to  determine  what  should  be 
done  for  the  safety  of  those  employed  in  the  place,  and 
to  do  it  or  have  it  done.^"^ 

Where  an  employee  was  injured  by  falling  from  a  plat- 
form without  railing,  the  fact  that  he  notified  one  whose 
duties  were  the  employment  and  discharge  of  hands  in 
the  shop,  of  the  defect,  and  he  had  promised  to  have  a 
railing  put  upon  it  soon,  did  not  make  the  master  liable, 
where  he  was  not  the  person  representing  the  master  in 
respect  to  such  matters,  but  another  employee  who  had 
charge  of  the  machinery  and  repairs  was  the  proper  person 
to  order  repairs  made."' 

Authority  to  make  the  promise  to  remedy  the  defect, 
depends  upon  such  a  variety  of  circumstances  and  con- 
ditions, that  such  authority  may  not  in  all  cases  be 
inferred  from  the  particular  rank  or  position  of  such  per- 
son. An  em.ployee,  even  without  rank,  may  have  such 
authority,  it  being  dependent  upon  his  duties  or  authority 
conferred,  while  one  of  superior  rank  or  position  may  not 
have  such  authority,  it  not  being  within  the  line  of  his 
duties,  or  not  conferred. 

106.     TMs     rule     was     applied  duty  was   to  make  repairs  when 

where    a    millwright    in    a    mill  determined  upon  by  some  one  else, 

promised  to  fix  a  dangerous  place,  Ehmoke  v.  Porter,  45  Minn.  338, 

but  it  did  not  appear  the  master  47  N.  W.  1066. 

had  delegated  to  him  the  authority  107.     Chesapeake,  C.  &  S.  W. 

to     decide     what     alterations     or  R.   Co.  v.  McDowell,   16  Ky.   L. 

repairs  should  be  made,  but  his  Rep.  1,  24  S.  W.  617. 
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In  the  following  notes,  cases  are  refeired  to  relating 
to  the  effect  of  a  promise  by  a  conductor,^"'  foremen, i"' 
superintendent,""  and  yard  master.*" 


108.  Where  an  employee  made 
complaint  to  the  acting  and  also 
regrular  conductor  of  the  train  of 
defects  in  a  drawbar  upon  one  of 
the  cars,  and  the  conductor  said  he 
would  report  it,  if  he  could  find 
the  car  repairer,  and  after  that, 
such  employee  had,  by  reason  of 
being  assigned  to  other  duties,  no 
occasion  to  learn  whether  there- 
pairs  had  been  made  until  injured, 
it  was  said  that  under  all  the 
circumstances,  the  plaintiff,  in  view 
of  his  absence  and  the  lapse  of 
time,  might  reasonably  suppose 
that  the  defendant  had  done  its 
duty  and  repaired  the  defect. 
Belair  v.  C.  &  N.  W.  R.  Co.,  43 
Iowa,  662.  Where  the  injury  to  a 
brakeman  was  caused  by  a  defective 
hand  hold,  or  foot  rest  on  a  car, 
and  it  was  claimed  that  such 
brakeman  had  complained  to  the 
conductor  of  its  condition,  and 
received  assurances  from  the  con- 
ductor that  it  would  be  repaired,  it 
was  held  that  such  promise  was 
binding  upon  the  company.  It  was 
said  that  notice  to  the  company  was 
implied  from  the  notice  or  com- 
plaint made  to  the  conductor.  The 
promise  of  the  latter  to  have  the 
same  repaired,  or  his  statement 
that  the  car  repairer  had  promised 
to  repair  as  soon  as  he  could,  and 
that  it  woidd  be  done  very  soon,was 
a  sufficient  assurance  to  justify  the 
plaintiff  in  believing  that  the  defect 
would  be  remedied  within  a  rea- 
sonable time.  That  the  conductor 
was  not  himself  authorized  to  make 
the  repairs  or  alteration  is  no 
valid    objection.     The    conductor 


was  the  immediate  superior  of  the 
plaintiff,  and  his  assurance  that  the 
matter  would  be  remedied  is  in  law 
to  be  imputed  to  the  master.  As 
the  vice  principal  in  charge  of  this 
train,  and  as  to  the  crew  operating 
the  train,  notice  to  him  was  notice 
to  the  master,  and  an  assurance  of 
remedy,  made  upon  complaint  of 
Ms  own  subordinates  and  in  regard 
to  an  appliance  upon  his  own  train, 
was  an  act  within  the  sphere  of  his 
duty  towards  his  inferior.  It  was 
further  held  that  a  rule  which  re- 
quired conductors,  flagmen,  brake- 
men  and  train  reporters  to  report 
to  and  receive  their  instructions 
from  the  master  of  trains  had  no 
application  to  defective  appliances. 
Louisville  &  N.  R.  Co.  v.  Kenley, 
92  Tenn.  207,  21  S.  W.  326. 

109.  There  is  no  presumption 
that  the  foreman  of  a  gang  of 
laborers  has  authority  to  bind  his 
employers  by  a  promise  to  make 
repairs.  Cicalese  v.  Lehigh  Valley 
R.  Co.,  75  N.  J.  L.  897,  69  Atl.  166. 
It  was  held  that  a  foreman  of  yard 
switchman,  who  has  no  power  to 
hire  or  discharge  any  employee, 
is  not  prima  facie  the  proper  person 
to  receive  complaints  from  a  switch- 
man of  the  incompetency  of  a  fire- 
man on  a  switch  engine,  nor  does  his 
promise  to  have  another  substi- 
tuted for  such  incompetent  one 
justify  the  switchman  in  remaining 
in  the  employment.  The  burden 
is  upon  the  plaintiff  in  seeking  to 
avoid  the  defense  of  feUow-servant 
to  prove  the  fact  that  the  person 
who  induced  him  to  remain  under  a 
promise  to  remove  the  fireman  was 
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a  representative  of  the  master. 
Galveston  H.  &  S.  A.  R.  Co.  v. 
Eckols,  7  Tex.  Civ.  App.  429,  26 
S.  W.  1117.  Where  an  employee 
made  complaLat  that  electric  fix- 
tures upon  which  he  was  working 
were  unsafe,  defendant's  foreman 
put  in  a  switch  box  in  accordance 
with  plaintiff's  instructions  and 
agreed  with  him  that  he  would  see 
that  during  the  time  he  was  at 
work  the  switch  was  kept  open,  and 
subsequently,  in  the  absence  of  the 
foreman,  the  switch  was  closed  by 
some  person  unknown,  and  injury 
to  the  plaintiff  followed,  it  was 
held  that  the  foreman  had  no 
authority  to  bind  the  defendant  by 
his  agreement  to  keep  the  switch 
open,  and  his  failure  to  keep  it  open 
was  the  negligence  of  a  fellow- 
servant.  Guest  V.  Edison  Illum- 
inating Co.,  150  Mich.  438,  114 
N.  W.  226.  An  overseer  of  the  work 
of  loading  iron,  upon  complaint 
made  by  one  of  the  workmen, 
promised  that  additional  Lights 
would  be  furnished.  Another  em- 
ployee was  in  general  charge  of  the 
work.  It  not  appearing  that  the 
former  was  intrusted  with  the  duty 
of  furnishing  lights,  it  was  held  his 
promise  would  not  avail  such 
workman.  Gulf  C.  &  S.  F.  R.  Co. 
V.  Brentford,  79  Tex.  619,  15  S.  W. 
561,  23  Am.  St.  Rep.  377.  It  was 
held  by  the  Delaware  court,  how- 
ever, that  notice  to  the  foreman  is 
notice  to  the  master  of  defects  in 
appliances,  and  a  promise  to  repair 
made  by  such  foreman  is  sufflcient 
to  charge  the  master.  Boyd  v. 
Blumenthal,  3  Pennew.  (Del.)  564, 
52  Atl.  330;  Clark  v.  Diamond 
State  Steel  Co.,  2  Pennew.  (Del.) 
522,  47  Atl.  1014.  Where  an  engi- 
neer in  the  employ  of  the  defendant 


in  its  mine  was  injured  by  his  cloth- 
ing becoming  caught  in  the  pro- 
jecting bolts  of  a  coupling  on  a 
shaft,  and  it  appeared  that  a 
promise  had  been  made  to  him, 
by  the  foreman  in  charge,  that  he 
would  have  the  coupling  covered,  it 
was  held,  under  the  particular  cir- 
cumstances of  the  case,  such  prom- 
ise was  binding  upon  the  master. 
That  it  was  fairly  within  the  scope 
of  such  foreman's  authority,  as 
foreman,  to  cause  the  covering  to 
be  made.  That  the  question  was 
not  whether  he  was  a  vice  principal 
in  such  sense  that  the  company 
would  be  liable  for  all  his  negligent 
acts,  but  whether  his  functions  were 
such  that  he  had  the  right,  in  the 
discharge  of  his  duties  and  in  the 
exercise  of  his  judgm.ent  and  dis- 
cretion, to  cause  the  shaft  coupling 
to  be  covered.  Homestake  Mining 
Co.  V.  PuUerton,  69  Fed.  923,  16 
C.  C.  A.  545. 

110.  The  general  rule  as  to 
promise  to  repair  was  applied 
where  the  promise  was  to  change 
structural  construction  and  not 
repair.  Complaint  had  been  made 
three  times  to  the  superintendent 
that  the  tiUer  of  a  boat  as  con- 
structed was  dangerous  and  a 
promise  was  received  that  the 
danger  should  be  removed.  Within 
three  or  four  days  after  the  last 
promise  the  tiUer  suddenly  swung 
around  and  injured  the  employee. 
It  was  claimed  the  superintendent 
had  no  authority  in  the  premises. 
It  was  held,  however,  having  the 
appearance  of  authority,  that  the 
servant  was  justified  in  believing 
he  actually  had  it.  Barney  Dump- 
ing Boat  Co.  V.  Clark,  50  C.  C.  A. 
616,  112  Fed.  921.  Where  the 
engineer  of  a  locomotive  had  noti- 
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fied  the  defendant's  superintendent 
that  the  air  brakes  were  out  of 
order  and  the  superintendent, 
through  the  engineer,  had  ordered 
a  repairer  to  put  them  in  order,  but 
the  repairer  had  neglected  to  do  so, 
and  in  their  use  a  collision  occurred 
between  such  engine  and  boxcars 
upon  a  side  track,  which  was  found 
to  be  attributable  to  the  defect  in 
the  air  brakes,  and  also  to  the 
negUgenee  of  the  engineer  by  which 
the  foreman  was  injured,  it  was 
held  that  such  assurance  (though  it 
does  not  appear  in  the  printed  case 
that  the  foreman  knew  of  or  relied 
upon  such  assurance)  removed  all 
ground  for  the  argrument  that  the 
servant,  by  continuing  the  employ- 
ment, assumed  the  risk.  New 
Jersey  &  N.  Y.  R.  Co.  v.  Young, 
49  Fed.  723, 1  C.  C.  A.  428.  Where 
the  cause  of  injury  to  a  miner  was 
alleged  to  be  defective  fuse,  and 
the  superintendent  had  promised 
him  some  six  days  prior  to  the  acci- 
dent that  he  would  get  other  fuse, 
and  told  him  to  do  the  best  he 
could  with  what  he  had,  it  was  held 
that  the  promise  of  the  superintend- 
ent was  binding  upon  the  com- 
pany. The  rule  was  stated  that,  in 
order  to  bind  the  master,  such  a 
promise  must  be  made  by  one  hav- 
ing authority  in  the  premises. 
Eureka  Co.  v.  Bass,  81  Ala.  200, 
8  So.  216,  60  Am.  Rep.  152.  Under 
the  Massachusetts  statute  (Em- 
ployer's Liability  Act)  a  promise 
made  by  one  clothed  with  superin- 
tendence, to  repair  a  guard  upon  a 
machine,  to  an  employee  whom  he 
requested  to  continue  the  work 
with  the  machine  in  its  defective 
condition,  was  binding  upon  the 
master  and  the  latter  was  reKeved 
from  an  assumption  of  the   risk. 


Griffin  v.  Joseph  Ross  Corporation, 
204 Mass.  477,  90  N.  E.  926. 

111.  A  brakeman  was  injured 
while  standing  on  the  steps  at  the 
end  of  the  tank  of  a  switch  engine, 
in  being  jerked  from  the  steps  by 
the  suddenness  with  which  the 
fireman  who  was  in  charge  of  the 
engine  reversed  it.  The  rail  upon 
the  tender  had  been  broken  off. 
Such  brakeman  had  complained  to 
the  yard  master  about  the  defect 
in  the  engine  and  objected  to  the 
fireman  working  the  engine.  The 
yard  master  or  assistant  master 
mechanic  promised  to  have  the 
engine  fixed  by  the  next  Saturday 
night,  which  promise  induced  the 
plaintifif  to  remain  in  the  service. 
He  had  before  quit  work  on  account 
of  the  fireman  handling  the  engine, 
but  was  induced  to  return  by  the 
promise  of  the  yard  master  that  the 
fireman  should  not  handle  the 
engine  any  more.  It  was  held  that 
the  promise  of  the  yard  master  was 
binding  on  the  company;  that  the 
question  of  reasonable  time  within 
which  the  repairs  should  be  made 
was  properly  a  question  for  the 
jury.  Lyttle  v.  Chicago  &  W.  M. 
R.  Co.,  84  Mich.  289,  47  N.  W. 
571.  Where  a  suitable  engine 
became  out  of  repair  and  there 
was  substituted  for  it  a  road  engine, 
until  repairs  could  be  made,  the 
latter  not  being  provided  with  a  run 
board,  as  was  the  former,  and  it 
appeared  a  switchman  objected  to 
the  yard  master,  who  had  no  au- 
thority to  supply  the  run  boards, 
but  whose  duty  it  was  to  communi- 
cate the  objection  to  the  train 
master,  which  he  failed  to  do,  but 
assured  such  employee  that  the 
engine  would  only  be  there  a  few 
days,  and  that  if  the  old  engine  was 
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Belief  of  injured  servant  as  to  authority. 

It  was  stated  that  where  the  apphance  furnished  is 
defective,  it  is  immaterial  whether  the  foreman,  to  whom 
complaint  was  made  and  who  promised  to  remedy  the 
defect,  had  actual  authority  to  make  the  promise  and  to 
persuade  the  employee  to  remain  in  the  employment; 
but  that  it  is  sufficient  if  the  servant  upon  reasonable 
grounds  believed  him  to  have  such  authority. ^^^ 

Undoubtedly  this  statement  is  exceptional  and  not 
supported  by  authority.  That  an  employer  can  be 
bound  by  the  unauthorized  acts  of  another  certainly  is 
novel,  especially  where  such  other  is  without  apparent 
authority. 

§  436.  When  promise  begins  to  be  effective. 

The  right  to  insist  on  the  defense  of  assumed  risk  does 
not  continue  tmtil  the  employer  may  by  reasonable  dili- 
gence effect  the  repair  but  is  suspended  at  once  upon  the 
making  of  the  promise."' 

In  Indiana,  it  is  held  that  where  the  repairs  are  not  to  be 
started  until  after  the  job  on  which  the  servant  is  then 
at  work  is  finished,  the  agreement  is  not  operative  until 
that  time  arrives,  since,  during  the  time  which  intervenes 

not  repaired  soon  lie  would  have  promised    to    remedy    the    defect, 

a  new  one,  it  was  held  the  com-  where    the    injury    was    sustained 

plaint  was  sufficient  to  charge  the  within  a  reasonable  time  after  the 

master,  and  that  it  was  for  the  jury  promise.     Parody  v.  Chicago,  Mil. 

to  say  whether  the  defendant  was  &  St.  P.  R.  Co.,  15  Fed.  205. 

negligent    in    not    providing    an  112.     Dells  Lumber  Co.  v.  Erick- 

engine  with  foot  boards,  and  also  son,  80  Fed.  257.     To  same  effect, 

whether  the  servant  was  induced  Barney    Dumping    Boat    Co.    v. 

to  remain  in  the  emplojonent  upon  Clark,  112  Fed.  921. 

assurance  of  the  defendant  that  a  113.     Foster  v.  Chicago,  R.  I.  & 

proper  engine  would  be  furnished.  P.  R.  Co.,  127  la.  84,  102  N.  W. 

Pieart  v.  C.  R.  I.  &  P.  R.  Co.,  82  422.      Where,   the  section  master 

Iowa,    148,  47  N.   W.    1017.      A  promised  one  of  his  crew  to  repair 

brakeman  was  not  precluded  from  a  a  defect  in  a  hand  car,  such  promise 

recovery    against    the   master   for  was    binding   upon    the    company 

injuries  received  by  reason  of  a  de-  thereafter    and    for    a    reasonable 

feetive  draw  bar,  where  notice  of  time  in  which  to  make  the  repairs 

such  defect  had  been  given  by  him  the  assumption  of  the  risk  by  the 

to   the  yard  master  and  he  had  promise  was  suspended.   Id. 
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between  the  making  of  the  promise  and  the  time  when  the 
promise  is  to  be  performed,  the  servant  has  no  reason  to 
expect  the  repairs  to  be  made  or  the  defect  remedied."* 

This  modification  of  the  rule,  in  Indiana,  is  referred 
to  but  not  ruled  upon,  in  a  recent  New  York  decision 
where  it  was  held  that  a  promise  to  repair  a  machine 
the  fore  part  of  the  next  week,  made  at  the  close  of  the 
week,  was  a  promise  to  repair  within  a  reasonable  time, 
and  where  the  employee  was  injured  the  Wednesday 
following  the  date  of  the  promise,  the  risk  was  not 
assumed."^ 

§  437.  Reasonable  time  to  remedy. 

A  promise  to  repair  or  remedy  a  defect,  given  a  servant, 
no  definite  time  being  stated,  is  a  promise  to  do  so  within 
a  reasonable  time,  and  hence  a  servant  may  continue  the 
employment  relieved  from  the  assumption  of  the  risk  for 
a  reasonable  time."* 


114.  Where  the  promise  to 
remedy  a  defect  is  that  it  is  to 
be  made  "when  the  work  on  hand 
is  completed,"  continuing  in  the 
employment  during  that  time  does 
not  relieve  the  servant  from  as- 
sumption of  the  risk.  The  servant 
must  show  that  his  injury  was 
received  within  a  reasonable  time 
after  the  work  on  hand  was  com- 
pleted. Standard  Oil  Co.  v. 
Helmick,  148  Ind.  457,  47  N.  B. 
14.  And  subsequently,  where  the 
promise  was  to  repair  as  soon  as  a 
certain  job  was  completed,  the 
court  of  appeals  was  inclined  to 
the  opinion  that  the  servant  was 
relieved  from  an  assumption  of  the 
risk  during  such  period,  but  as 
the  supreme  court  in  Oil  Co.  v. 
Helmick,  supra,  had  decided  that 
the  servant  did  assume  the  risk 
during  such  time,  but  not  for  a 
reasonable  time  thereafter,  the 
question    was    certified    to    that 


court.  MeFarland  Carriage  Co.  v. 
Potter,  21  Ind.  App.  692,  51  N.  E. 
737.  The  supreme  court  adhered  to 
its  former  decision,  and  held  that 
under  such  conditions,  the  servant 
assumed  the  risk  until  the  job  was 
completed.  MeFarland  Carriage 
Co.  V.  Potter,  52  N.  E.  (Ind.) 
209.  Subsequently  it  was  held  by 
that  court,  in  a  case  of  the  same 
title,  the  former  ease  not  being 
referred  to,  but  evidently  the  same 
case,  that  a  promise  to  repair  as 
soon  as  a  certain  job  of  work  was 
completed,  is  not  too  indefinite. 
The  risk  is  not  assumed  after  the 
date  of  such  promise  and  before 
the  completion  of  the  job.  Me- 
Farland Carriage  Co.  v.  Potter, 
153  Ind.  107,  53  N.  E.  465. 

115.  Rice  V.  Eureka  Paper  Co., 
174  N.  Y.  283,  66  N.  E.  979,  95 
Am.  St.  Rep.  585,  62  L.  R.  A.  611. 

116.  Swift  &  Co.  V.  Madden, 
165  lU.  41,  45  N.  E.  979;  Missouri. 
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Some  cases  construe  reasonable  time  to  mean  the  time 
reasonably  necessary  to  make  the  repairs,"^  while  others 
construe  it  to  mean  such  a  period  after  the  promise  as 


K.  &  T.  R.  Co.  V.  Baker,  35  Tex. 
Civ.  App.  542,  81  8.  W.  67;  Louis- 
ville Hotel  Co.  V.  Kaltenbraun,  26 
Ky.  L.  Rep.  208,  80  8.  W.  1163. 
8ee  also  Buehner  v.  Creamery 
Package  Co.,  124  la.  445,  100  N. 
W.  345,  104  Am.  St.  Rep.  354. 

117.  Harris  V.  Hewett,  64  Miim. 
54,  65  N.  W.  1085.  See  also  infra, 
this  section.  If  the  servant  continue 
his  employment  for  an  unreason- 
able time  after  the  employer  could 
have  removed  the  defects,  he  will 
be  deemed  to  have  waived  his  ob- 
jections and  assumed  the  risk  of 
the  machinery  or  appKanoes  in  the 
unsafe  and  dangerous  condition 
in  which  it  is.  Stephenson  v. 
Duncan,  73  Wis.  404,  41  N.  W. 
337,  9  Am.  8t.  Rep.  806;  Heath- 
cock  V.  MUwaukee-Platteville  Lead 
&  Zinc  Co.,  128  Wis.  46,  107  N.  W. 
463;  Joliet  A.  &  N.  R.  Co. 
V.  Velie,  26  N.  E.  (lU.)  1086, 
140  lU.  59,  29  N.  E.  706;  Gulf 
C.  &  8.  F.  R.  Co.  V.  Brent- 
ford, 79  Tex.  619,  15  S.  W.  561, 
13  Am.  St.  Rep.  377;  lUinois  Steel 
Co.  V.  Mann,  170  lU.  201,  48  N.  E. 
417,  40  L.  R.  A.  781,  62  Am.  St. 
Rep.  370;  Texas  &  N.  O.  R.  Co.  v. 
Bingle,  9  Tex.  Civ.  App.  322,  29 
S.  W.  674;  Conley  v.  Dougherty, 
174  111.  582,  51  N.  E.  714;  Murdock 
V.  Oakland,  S.  L.  &  H.  Elec.  R.,  128 
Cal.  22;  Detroit  Crude  Oil  Co.  v. 
Crable,  94  Fed.  72,  36  C.  C.  A.  94; 
Lemburg  v.  Glenwood  Lbr.  Co., 
127  Cal.  598,  60  Pac.  176,  49 
L.  R.  A.  33.  The  assurance  of  the 
master  that  the  danger  shall  be 
removed  is  an  agreement  by  him 


that  he  wiU  assume  the  risk  incident 
to  the  danger  for  a  reasonable 
time.  The  promise  wiU  be  implied 
to  continue  only  a  reasonable  time, 
and  the  injury  must  have  occurred 
within  the  time  at  which  the  de- 
fects were  promised  to  be  removed. 
If  the  employee  continues  longer 
than  this,  he  does  so  without  reli- 
ance upon  the  promise  and  is  as 
hazardous  and  hopeless  of  remedy 
as  though  the  promise  had  not  been 
made.  It  constitutes  a  waiver  of 
the  defects  agreed  to  be  remedied. 
Eureka  Co.  v.  Bass,  81  Ala.  200,  8 
So.  216,  60  Am.  Rep.  152.  Where 
the  alleged  cause  of  injury  to  an 
employee  was  the  absence  of  a 
raihng  around  a  platform,  which 
was  his  place  of  work,  and  it  was 
averred  in  the  complaint  that  the 
employer  had  promised  to  construct 
such  a  railing  within  a  reasonable 
time,  and  that  the  plaintiff  had 
worked  but  three  or  four  days  prior 
to  the  accident,  it  was  held  upon 
demurrer  that  the  complaint  was 
defective,  in  not  averring  that  a 
reasonable  time  had  intervened, 
between  the  promise  and  the  injury 
to  defendant,  to  make  the  repairs, 
and  it  could  not  be  said,  as  matter 
of  law,  that  a  delay  of  three  days 
constituted  such  neglect  as  entitled 
plaintiff  to  recover,  and  that  for 
such  time  the  employee  assumed  the 
risk.  McDowell  v.  Chesapeake,  O. 
&  8.  W.  R.  Co.,  10  Ky.  L.  Rep.  209, 
5  S.  W.  413.  That  decision  seems 
based  on  novel  and  erroneous 
ideas,  and  upon  rehearing  it  was 
reversed;  and  it  was  stated  that 


1314 


Master  and  Servant. 


^37 


precludes  all  reasonable  expectation  that  the  promise 
might  be  kept,  i.  e.,  the  time  which  woxxld  elapse  while 
the  servant  is  reasonably  expecting  the  promise  to  be 
performed."* 


no  such  length  of  time  had  inter- 
vened as  would  evidence  the  belief 
that  the  employer  had  intended  to 
or  had  violated  his  promise,  or 
warrant  the  inference  that  the 
danger  was  so  imminent  that  one  of 
ordinary  prudence  would  not  have 
continued  to  use  it.  McDowell  v. 
Chesapeake,  0.  &  S.  W.  R.  Co., 
10  Ky.  L.  Rep.  209,  8  S.  W.  87. 
Where  an  employee  was  injured  by 
a  pusher  an  appliance  used  in 
jointing  a  saw,  used  in  the  manu- 
facture of  buttons  from  shells,  be- 
coming loose,  a  piece  of  steel  &ying 
off  destroying  operator's  eye,  it 
was  held,  where  the  promise  by  the 
foreman  was  that  he  would  fix  it  as 
soon  as  he  got  time,  that  the  con- 
tinued use  of  the  machine  the  same 
day  and  an  hour  on  the  following 
Monday,  was  not  longer  than  was 
reasonable  for  the  repairs  to  be 
made.  Coolidge  v.  Hallaner,  126 
Wis.  244,  105  N.  W.  568.  But  a 
servant  reassumes  the  risk  of  an 
unguarded  opening  of  a  shaft  after 
the  promise  of  the  master  to  repair 
it  in  a  short  time,  where  he  con- 
tinued in  the  employment  for  seven 
days  thereafter,  there  being  an 
abundance  of  suitable  materials  on 
hand  and  the  work  could  have  been 
done  in  half  a  day  by  an  unsHUed 
laborer.  Heathcock  v.  Milwaukee 
PlatteviUe,  L.  &  Z.  M.  Co.,  128 
Wis.  46,  107  N.  W.  463. 

118.     Mann   v.    Lake    Shore    & 
M.  S.  R.  Co.,  124  Mich.  641,  83 


N.  W.  596.  The  doctrine  has  been 
tersely  expressed  as  follows: 
"Where  a  master  has  expressly 
promised  to  repair  a  defect,  the 
servant  can  recover  for  an  injury 
caused  thereby,  within  such  a 
period  of  time  after  the  promise  as 
it  would  be  reasonable  to  allow  for 
its  performance,  and  we  think  for 
an  injury  suffered  within  any  period 
which  would  not  preclude  all  rea- 
sonable expectation  that  the  prom- 
ise might  be  kept."  Hough  v. 
Railway  Co.,  100  U.  S.  213.  See 
also  CounseU  v.  Hall,  145  Mass. 
468,  14  N.  E.  534.  Where  the  em- 
ployer has  been  advised  of  a  defect- 
ive valve  in  a  steam  pipe  and  had 
promised  to  repair  it  as  soon  as  his 
workmen  who  were  about  to  go 
away,  should  return,  and  such 
repairs  were  not  made,  and  about 
thirty  days  thereafter  an  employee 
was  injured  by  the  unexpected 
starting  of  the  ptnnp,  it  became 
a  question  for  the  jury  whether 
such  employee,  at  the  time  of  his 
injury,  had  the  right  to  rely  upon 
such  promise.  The  length  of  time 
the  defendant's  workmen  were  to 
be  detained  in  Detroit  was  not 
known.  The  plaintiff  testified  that 
he  daily  expected  them  to  return, 
and  could  not  be  said,  as  matter  of 
law,  that  he  may  not  have  reason- 
ably expected  a  performance  of  the 
promise  up  to  the  date  of  injury. 
Mann  v.  Lake  Shore  &  Mich.  R. 
Co.,  124  Mich.  641,  83  N.  W.  596. 
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Question  for  jury. 

The  question  as  to  how  long  a  servant  may  work  in 

reliance  on  the  promise  without  assumption  of  the  risk, 

i.  e.  whether  a  reasonable  time  has  elapsed,  is  ordinarily 

one  for  the  jury,^^*  although  the  time  may  be  so  long  in  a 


119.  Coolidge  v.  Hallaner,  126 
Wis.  244,  105  N.  W.  568;  Leim- 
burg  V.  Glenwood  Mfg.  Co.,  127 
Cal.  298,  60  Pac.  176,  49  L.  R.  A. 
33.  Where  a  mill  was  being  oper- 
ated at  night,  incandescent  lights 
being  used,  and  it  appeared  that  the 
sawyer  was  injured  by  the  saw 
striking  a  piece  of  iron  driven  into 
a  log,  evidently  done  by  some  ma- 
licious person;  that  the  light  by 
speUs  was  poor,  or,  as  expressed, 
would  go  down;  that  this  was  due 
to  the  negligence  of  the  fireman  in 
keeping  up  steam;  that  it  was 
known  to  the  general  manager  that 
the  Ught  was  poor  at  times;  that 
upon  receiving  notice  from  the 
sawyer  of  the  imperfection  in  the 
light,  he  stated  he  would  look  after 
it,  he  would  see  that  the  lights  are 
better;  and  upon  complaint  being 
made  to  a  night  foreman  (it  not 
appearing  he  had  any  authority  in 
the  premises)  by  such  sawyer, 
who  stated  if  the  lights  were  not 
made  better  he  would  quit,  and  such 
foreman  replied,  "They  are  going 
to  make  them  better,"  and  it  was 
alleged  that  the  imperfection  in 
lighting  was  the  proximate  cause  of 
injury,  as  otherwise  the  plaintiff 
would  have  seen  the  iron  in  the 
log,  it  was  held  that  it  was  a  ques- 
tion for  the  jury  whether  the 
plaintiff  assumed  the  risk  of  injury 
from  imperfect  light,  as  well  as  the 
reasonableness  of  the  time  he 
continued  in  the  employment  after 
the    promise.       Smith    v.    E.    W. 


Backus    Lumber    Co.,    64    Minn. 
847,  67  N.  W.  358. 

PkOMISB  to  FtTHNISH  ADDI- 
TIONAL MEN.  The  rule  was  applied 
to  a  promise  made  by  the  employer 
to  an  employee  that  he  would  fur- 
nish a  suflQoient  number  of  men  to 
properly  and  safely  conduct  the 
work.  Hence,  where  it  appeared 
that  a  conductor  was  injured  while 
doing  work  that  properly  belonged 
to  a  brakeman,  but  which  he  was 
obhged  to  do  because  a  sufficient 
number  of  men  were  not  employed 
on  his  train,  and  the  superinteiident 
had  promised  to  give  him  another 
man  in  a  few  days,  or  after  a  little, 
it  was  held  that  it  became  a  ques- 
tion for  the  jury  whether  the  plain- 
tiff remained  in  the  defendant's 
employ  for  more  than  a  reasonable 
time  thereafter.  (The  case  does 
not  disclose  the  period  of  time  he 
so  remained  after  the  promise.) 
Joliet  &  N.  R.  Co.  v.  Velie,  26 
N.  E.  (lU.)  1086. 

Four  days.  Where  a  black- 
smith gave  notice  to  the  foreman 
in  charge  of  that  department  of 
the  defendant's  work  that  his 
helper  was  incompetent,  and 
threatened  to  leave  the  service 
unless  another  helper  who  was 
competent  was  furnished,  and  such 
foreman  promised  to  give  him 
another  helper,  no  time  being 
designated  when  he  would  do  so, 
and  such  blacksmith  was  injured 
on  the  fourth  day  after  the  promise, 
as  was  alleged,  by  the  incompetency 
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of  such  servant,  it  was  held  that  the 
question  of  plaintiff's  negligence 
in  thus  remaining  in  the  service  was 
a  proper  one  for  the  jury.  Lyberg 
V.  Northern  Pac.  R.  Co.,  39  Minn. 
15,  38  N.  W.  632. 

Eight  or  nine  days.  An  engi- 
neer having  applied  for  and  been 
promised  shields  for  his  oil  tube, 
was  entitled  to  use  his  engine 
without  shields  without  assuming 
the  risk  for  a  reasonable  time  to 
permit  such  shield  to  be  furnished 
and  fitted.  Whether  eight  or  nine 
days  use,  without  the  promise 
being  kept  was  unreasonable,  was 
a  question  for  the  jury.  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  V.  Robertson, 
139  Fed.  519,  71  C.  C.  A.  335. 

Peomisb  made  prom  time  to 
TIME.  Where  the  evidence  tended 
to  show  a  promise  on  the  part  of 
the  master  to  remedy  a  defect  in 
an  appliance,  such  promise  being 
made  from  time  to  time,  and  the 
plaintiff,  relying  upon  such  prom- 
ise of  the  master  to  have  it  repaired, 
continued  in  the  service  operating 
it  for  several  weeks  prior  to  his 
injury,  it  was  held  that  whether 
the  plaintiff  remained  in  such 
employment  only  a  reasonable  time 
or  an  unreasonable  time  after  the 
promise  was  mainly  a  question 
of  fact  for  the  jury.  Ferris  v. 
Berlin  Machine  Works,  90  Wis. 
641,  63  N.  W.  234. 

Ten  DATS.  Where  it  was  al- 
leged that  a  miner  who  was  injured 
in  a  shaft  of  a  mine  by  an  explosion 
had  some  ten  days  prior  to  his 
injury  been  promised  that  suffi- 
cient ladders  would  be  provided  to 
enable  him  to  ascend  from  the  place 
of  injury,  which  promise  had  not 


then  been  performed,  and  his 
injury  was  attributed  to  such 
neglect,  it  was  held  that  whether 
he  had  continued  in  the  employ- 
ment beyond  a  reasonable  time 
when  he  was  justified  in  believing 
that  the  ladders  would  be  supplied, 
and  therefore  had  waived  his  objec- 
tions to  working  under  the  condi- 
tions of  such  danger,  was  a  question 
which  should  have  been  submitted 
to  the  jury.  Davis  v.  Graham,  2 
Colo.  App.  210,  29  Pac.  1007.  Re- 
maining in  the  emplo3rment  ten 
days  after  a  promise  to  repair  an 
appliance,  a  loose  roUer  in  a 
machine,  was  not,  as  matter  of 
law,  an  unreasonable  time  within 
which  to  expect  the  repairs  to  be 
made.  Shalgren  v.  Red  Cliff  Lum- 
ber Co.,  95  Mum.  450,  104  N.  W. 
531. 

One  hour.  Where  an  employee 
remained  in  the  employ  an  hour 
after  second  complaint  regarding 
the  condition  of  a  loose  belt,  re- 
ceiving a  promise  both  times  that 
the  defect  would  be  remedied,  it 
could  not  be  said  as  matter  of  law 
that  he  continued  work  an  unrea- 
sonable time  after  the  promise. 
Krohn  v.  Joseph  N.  Smith  &  Co., 
151  Mich.  247,  114  N.  W.  1017. 

Sixteen  days.  Whether  the 
time  intervening  between  the  prom- 
ise and  the  accident  (16  days)  was 
unreasonable  to  expect  the  repairs 
to  be  made,  was  held  a  question 
for  the  jury.  The  promise  was 
that  he  thought  the  foreman  would 
have  the  matter  attended  to  "as 
soon  as  he  could."  The  act  to  be 
done  was  to  provide  certain  gearing 
with  a  cover.  Dowd  v.  Erie  R. 
Co.,  70  N.  J.  L.  451,  57  Atl.  248. 
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given  case  that  the  court  would  be  obliged  to  say  that  the 
servant  was  not  justified  in  continuing  the  work.^^o 

§  438.  Reassumption  of  risk  after  expiration  of  time. 

Generally,  where  the  promise  to  remedy  at  a  fixed 
time  has  expired,  the  servant  reassumes  the  risk  where  he 
makes  no  further  complaint.  ^^^ 

So  where  no  definite  time  to  remedy  the  defects,  is  fixed, 
the  servant  reassumes  the  risk  after  the  expiration  of  a 
reasonable  time.^^^ 


120.  Coolidge  v.  Hallauer,  126 
Wis.  244,  105  N.  W.  568. 

121.  Where  the  time  in  which 
to  fulfill  the  promise  has  expired, 
the  tim.e  having  been  specially 
stated,  without  the  defect  having 
been  remedied,  and  the  employee 
continues  work  thereafter  and  is 
injured,  the  risk  is  assumed.  Thus, 
where  the  promise  was  that  the 
defect  would  be  remedied  at  the 
noon  hour,  and  the  employee  was 
injured  at  about  three  p.  m.  of  the 
same  day,  recovery  was  denied. 
Andrecsik  v.  New  Jersey  Tube 
Co.,  73  N.  J.  L.  664,  63  Atl.  719, 
4  L.  R.  A.  913,  n.  s. 

122.  The  court  was  compelled 
to  hold  as  matter  of  law,  from  the 
allegations  of  the  complaint,  that 
the  servant  had  waived  his  objec- 
tions. The  allegation  was  that  "the 
defendant  had  ample  time  and 
opportunity  and  was  abundantly 
able  to  repair  and  put  in  safe 
condition  the  machinery  and  appar- 
atus between  the  time  the  plaiatiff 
informed  him  of  its  defects  and  the 
time  when  plaintiff  was  injured 
and  failed  to  do  so  as  was  his  duty 
for  the  protection  of  the  plaintiff." 
The  court  say:  "This  allegation 
fairly  implies  that  the  plaintiff 
continued  his  employment  beyond 

2  M.  &  S.— 25 


the  period  of  time  within  which 
he  might  reasonably  expect  the 
defendant  would  keep  his  promise 
and  put  the  machinery  in  proper 
condition."  Stephenson  v.  Duncan, 
73  Wis.  404,  41  N.  W.  337,  9  Am. 
St.  Rep.  606.  A  workman  assumed 
the  risk  of  defects  in  a  scaffold 
on  which  he  was  working,  after  a 
promise  to  repair,  where  he  con- 
tinued to  work  thereon  for  three 
days,  and  the  repairs  were  such  as 
could  have  been  made  in  two  or 
three  hours.  Gunning  System  v. 
La  Pointe,  212  lU.  274,  72  N.  E. 
393.  A  fireman  upon  his  first  trip 
upon  the  particular  locomotive,  as 
it  backed  out  of  the  round  house, 
called  the  engineer's  attention  to  the 
absence  of  the  proper  metallic 
shield  on  the  indicator  glass  of  the 
lubricator,  teUing  >iim  he  must  get 
a  shield,  and  he  promised  to  do  so. 
The  fireman  knew  fuUy  the  danger 
of  leaving  the  glass  unguarded.  The 
engine  did  not  start  on  its  trip 
until  about  two  hours  later,  the 
fireman  being  with  it  during  this 
time,  having  every  opportunity 
to  observe  whether  the  shield  was 
put  in  place  or  not;  about  three 
hours  later  during  the  trip  the  glass 
exploded  causing  injury  to  the 
fireman.     It  was  held  that  he  had 
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An  important  question  arises  as  to  whether,  after  the 
expiration  of  the  time  fixed  for  remedying  the  defect  or 
the  expiration  of  a  reasonable  time  where  no  precise 
time  is  fixed,  the  servant  reassumes  the  risk,  no  new 
complaint  being  made,  where  there  is  nothing  to  show 
that  the  servant  knew  the  defect  had  not  been  remedied 
or  that  he  was  not  justified  in  assuming  that  it  had  been 
remedied. 

In  one  case,  upon  complaint  by  a  lad  eighteen  years 
old,  operating  a  planer  which  had  a  tendency  to  start 
automatically,  the  foreman  stated  to  go  ahead,  and  in 
substance  that  it  would  be  fixed  the  following  Monday. 
The  boy  continued  to  work  with  the  machine  until  the 
following  Tuesday  or  Wednesday,  when  he  was  injured. 
It  was  held  that,  as  matter  of  law,  it  could  not  be  said 
he  reassumed  the  risk  in  using  the  machine  after  the 
time  stated  for  making  the  repairs.^" 


assumed  the  risk.  The  reasonable 
time  during  which,  if  at  all,  he 
might  continue  in  the  service  upon 
the  faith  of  the  engineer's  promise, 
expired  when  the  engine  started 
on  the  trip.  Albrecht  v.  Chicago  & 
N.  R.  Co.,  108  Wis.  630,  84  N.  W. 
882,  53  L.  R.  A.  653.  Remaining 
in  the  service  twenty  days  after 
making  complaint  as  to  defective 
management  of  trains,  without 
any  change  having  been  made, 
was  held  to  be  unreasonable,  and 
the  employee  not  relieved  from 
his  assumption  of  the  risk.  McPeek 
V.  Central  Vt.  R.  Co.,  79  Ted.  595. 
Where  a  section  man  knew  of  a 
defect  in  the  hand  car  he  was  using 
and  had  notified  the  section  boss, 
who  had  promised  him  to  repair  it, 
and  the  employee  continued  in  the 
service  using  the  car,  knowing  that 
repairs  had  not  been  made,  for  six 
months  after  such  promise,  and  the 
trial  court  in  his  charge  to  the  jury 
stated  that  it  would  not  be  negli- 


gence for  the  servant  to  remain  in 
the  employment,  provided  he  noti- 
fied the  master  and  he  promised  to 
remedy  the  defect,  it  was  held  that 
such  charge  was  objectionable,  in 
that  it  left  out  of  consideration  the 
length  of  time  the  employee  con- 
tinued in  the  service  after  the  prom- 
ise, as  to  its  being  reasonable. 
International  &  G.  N.  R.  Co.  v. 
Williams,  82  Tex.  342,  18  S.  W. 
700.  The  Kansas  court  is  appar- 
ently not  in  accord  with  other 
courts  in  respect  to  this  proposi- 
tion, and  has  held  that  if  the 
promise  is  not  performed  within  a 
reasonable  time,  that  for  an  injury 
occurring  thereafter,  the  servant 
may  still  rely  upon  it  and  wUl  not 
be  deemed  to  have  waived  its  obli- 
gations. Atchison,  T.  &  S.  F.  R.  Co. 
V.  Sadler,  38  Kan.  128,  16  Pac.  46, 
5Am.  St.  Rep.  729. 

123.  Clark  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  231  111.  548,  83  N.  E. 
286. 
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In  another  case  it  was  held  that  an  engineer  con- 
tinuing to  use  a  locomotive  after  a  promise  to  repair 
has  been  made  and  after  the  time  the  repairs  were  to  be 
made,  did  not  assume  the  risk  from  such  defects,  where 
he  did  not  know  but  what  such  repairs  had  been  made, 
it  not  being  ascertainable  from  mere  inspection  but  only 
upon  use.^^* 

If  the  time  fixed  for  making  the  repairs  has  elapsed, 
it  seems  that  the  servant  does  not  assume  the  risks 
where  he  supposes  the  defects  have  been  remedied,  where 
there  is  nothing  to  show  the  contrary  and  nothing  to 
cause  an  ordinarily  prudent  person  to  make  an  exami- 
nation to  see  if  the  defects  had  actually  been  remedied.  ^^^ 

Where  defect  not  sufficiently  remedied. 

Where  the  master  promises  to  remedy  a  defect,  but 
his  attempt  so  to  do  is  ineffective  to  the  knowledge  of 
the  servant,  the  latter  reassumes  the  risk  where  he  con- 
tinues in  the  employment  without  further  complaint.  ^^^ 

§  439.  Promise  as  ineffectual  where  danger  is  great  and 
imminent. 

As  stated,  notwithstanding  the  promise  of  the  mas- 
ter to  remedy  the  defect,  the  question  still  remains 
whether  an  ordinarily  prudent  person  would  undertake 
to  perform  the  service  knowing  of  the  defect  and  the 
peril  to  which  it  subjected  him.  Thus,  it  is  stated  in 
a  leading  case:  "When  the  servant,  in  obedience  to 
the  requirements  of  the  master,  incurs  the  risk  of  ma- 
chinery which,  though  dangerous,  is  not  so  much  so  as  to 
threaten  immediate  injury,  or  where  it  is  probable  it 
may  be  safely  used  by  extraordinary  caution  and  skill, 

124.  Missouri,  K.  &  T.  R.  Co.  a  promise  by  the  master  to  g:uard  a 
V.  Nordell,  20  Tex.  Civ.  App.  362,  saw  therein,  a  day  and  a  half  after 
50  S.  W.  601.  such    guard    had    been    provided, 

125.  Missouri,  K.  &  T.  R.  Co.  knowing  that  the  guard  so  pro- 
V.  Nordell,  20  Tex.  Civ.  App.  362,  vided  was  insufficient,  he  was  held 
50  8.  W.  601.  to  have  assumed  the  risk.     Lally 

126.  Where  an  employee  con-  v.  CrookstonLumber  Co.,82Minn. 
tinued  to  operate  a  machine,  after  407,  86  N.  W.  157. 
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the  risk  is  one  not  assumed.  On  the  other  hand,  if  the 
defect  was  so  great,  the  danger  so  imminent,  so  much  so 
that  none  but  a  reckless  man  would  incur  it,  the  em- 
ployer would  not  be  liable.  "^^^ 


127.  Conroy  v.  Vulcan  Iron 
Works,  62  Mo.  35;  Hough  v.  RaU- 
way  Co.,  100  U.  S.  213;  Musser- 
Sauntry  Land,  Logging  &  Mfg.  Co., 
126  Fed.  141,  61  C.  C.  A.  207; 
Holmes  v.  Clarke,  7  Hurl.  &  N.  349; 
Thus,  where  it  was  alleged  that  a 
laborer  engaged  in  shoveling  a  bank 
of  earth,  knowing  the  danger  of 
the  liability  of  the  bank  to  faU,  re- 
quested the  supervisor  in  charge  to 
have  a  man  watch  it,  and  he  re- 
ceived assurances  that  such  assist- 
ance would  be  given,  and  the  court 
having  charged  the  jury  that  if  the 
laborer  notified  the  supervisor  of 
the  dangerous  condition  of  the 
bank  he  would  be  relieved  from 
the  implication  of  negligence  dur- 
ing the  time  necessary  to  obtain  a 
man  to  watch  it,  it  was  held  that 
this  was  error,  as  it  left  out  of  con- 
sideration the  question  of  the  plain- 
tiff's contributory  negligence.  It 
was  said:  It  was  his  (the  servant's) 
duty  to  exercise  diligence  and  care 
in  protecting  himself  from  harm 
without  regard  to  any  assurances 
he  might  have  received  from  the 
supervisor  that  the  assistance  he 
had  asked  for  would  be  given.  The 
defendant  was  not  liable  if  the  dan- 
ger which  the  plaintiff  apprehended 
from  the  beginning  was  so  immi- 
nent or  manifest  as  to  prevent  a 
reasonably  prudent  man  from  risk- 
ing it  upon  a  promise  or  assurance 
by  the  proper  authority  that  the 
cause  from  which  the  peril  arose 
would  be  removed.  If  he  failed 
to  exercise  care,  if  he  exposed  him- 


self to  dangers  that  were  so  threat- 
ening or  obvious  as  likely  to  cause 
injury  at  any  moment,  he  would, 
notwithstanding  any  promise  of 
assurance  of  the  character  alleged, 
be  guilty  of  such  contributory  neg- 
ligence as  would  defeat  a  recovery. 
District  of  Columbia  v.  McEUigott, 
117  U.  S.  621.  A  switchman  whose 
duty  it  was  to  couple  and  uncouple 
cars  from  the  foot  board  of  a  switch 
engine,  will  not  be  held  to  have  as- 
sumed the  risk  where  he  was  in- 
duced to  incur  the  danger  by  a 
promise  to  replace  the  short  hand 
holds  on  the  base  of  the  pilot  by 
continuous  ones,  if  he  obtained  the 
promise,  because  he  apprehended 
danger,  but  did  not  anticipate  in- 
jury when  he  sought  the  repair. 
The  court  stating  that  there  was 
a  wide  distinction  between  appre- 
hending danger  and  anticipating 
an  injury.  That  the  former  is  the 
very  basis  of  a  demand  for  repair. 
An  employee  considering  himseH 
in  danger,  cannot  avail  himself  of 
a  promise  to  repair.  Wible  v.  Bur- 
lington, C.  R.  &  N.  R.  Co.,  109  la. 
657,  80  N.  W.  679.  The  question 
involved  where  an  employee  con- 
tinues the  employment  after  com- 
plaint and  a  promise  to  remedy  the 
defect,  is  not  that  of  assumed  risk 
but  of  contributory  negligence. 
This  distinction  has  been  forcibly 
stated  that  "a  servant  did  not  as- 
sume the  risk  of  injury  from  defect- 
ive appliances  by  continuing  to 
work  in  reliance  upon  a  promise  to 
repair,  no  matter  how  obvious  the 
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This  rule  has  been  involved  where  the  promise  of  the 
master  was  to  fmiiish  more  servants  ;^^*  promise  to  fur- 
nish the  servant  with  an  ax  with  a  longer  handle  to 
knock  out  the  hook  on  a  chain,  which  bound  a  large  and 


defects  or  how  imminent  the  dan- 
ger. This  upon  the  ground  that 
by  the  promise  a  new  relation  is 
created.  It  is  contributory  negli- 
gence for  a  servant  to  continue 
the  employment  in  reliance  upon 
such  a  promise,  where  the  danger 
is  so  obvious  and  imminent  that  a 
person  of  ordinary  pi^dence  would 
not  expose  himself  to  it."  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Holman,  90 
Ark.  555,  120  S.  W.  146.  It  seems 
that  the  question  of  assumed  risk 
in  this  ease  was  decided  upon  the 
rule  of  promise  to  repair,  at  least 
such  rule  is  stated.  Yet  it  does 
not  appear  from  the  stated  facts 
that  any  promise  was  made.  There 
was  a  demand  for  props  and  the 
contention  was  on  the  part  of  the 
defendant  that  they  were  actually 
furnished,  while  on  the  part  of  the 
plaintiff  it  was  contended  they 
were  not.  The  knowledge  of  the 
defect  and  danger  on  the  part  of 
the  plaintiff  was  conceded  and  the 
court  state  "mere  knowledge  that 
the  roof  was  unsafe,  and  that  risk 
was  to  be  incurred  in  working  under 
it,  was  not  as  a  matter  of  law,  suf- 
ficient to  defeat  plaintiff's  action 
if  the  danger  was  not  such  as  to 
threaten  immediate  injury  or  if  it 
was  reasonable  to  suppose  the 
room  might  be  safely  used  by  the 
exercise  of  care."  Hamman  v.  Cen- 
tral Coal  &  Coke  Co.,  156  Mo.  232, 
56  S.  W.  1091 .  Where  a  miner  had 
worked  under  a  "black  bat"  in  a 
coal  mine  for  several  days  without 
a  fall,  and  on  complaining  to  his 


pit  boss  that  it  should  be  supported, 
the  boss  promising  to  take  it  down 
the  next  day,  the  miner  was  not 
negligent,  as  matter  of  law,  in  com- 
pleting his  day's  work  without 
other  precaution  than  supporting 
the  bat  by  a  single  prop.  Cinko- 
viteh  V.  Thistle  Coal  Co.,  143  Iowa, 
595,  121  N.  W.  1036.  Where  the 
defendant  promised  in  the  evening 
to  repair  a  defect  in  a  road  before 
the  next  trip  over  the  road  in  the 
morning,  and  the  employee  no- 
ticed, as  he  started  out  in  the  morn- 
ing, that  it  had  not  been  repaired, 
and  on  his  return  with  a  load  did 
not  examine  it  to  see  whether  it 
had  been  repaired  or  not,  and, 
driving  into  a  hole,  was  thrown  off 
the  load  and  injured,  it  was  held 
error  to  direct  a  verdict  for  de- 
fendant. That  not  ascertaining 
whether  the  road  was  repaired  was 
not  contributory  negligence  as 
matter  of  law.  Nelson  v.  Shaw, 
102  Wis.  274,  78  N.  W.  417. 

128.  Failure  of  a  master  to  keep 
his  promise  to  furnish  a  servant 
assistants  to  perform  certain  work, 
which  the  knowledge  of  both  cannot 
be  safely  done  without  assistance, 
does  not  justify  such  servant  in 
undertaking  to  perform  the  work 
alone.  Mayott  v.  Norcross  Bros., 
24  R.  I.  187,  52  Atl.  894.  Where  an 
employee  of  a  street  railroad  com- 
pany was  ordered  by  one  with  au- 
thority to  move  cars  in  the  car  barn, 
without  proper  assistance,  on  a 
promise  that  he  would  be  furnished 
assistance,  it  was  said  he  did  not 
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heavy  load  of  logs  on  sleds  ;^^^  promise  to  substitute  a 
block  and  pulley  with  a  double  hook  for  one  having  a 
single  hook,  to  support  the  servant  at  a  great  elevation 
while  engaged  in  painting  a  bridge;^'"  promise  to  have 
broken  rail  repaired;"^  promise  to  repair  a  coal  con- 
veyor ;^'^   promise    to    repair   an    engine ;^^*   promise   to 


assume  the  risk  of  injury  unless 
the  danger  was  so  imminent  that 
no  man  of  ordinary  prudence  would 
engage  in  the  work.  North  Chica- 
go St.  R.  Co.  V.  Aufman,  221  111. 
614,  77  N.  E.  1120,  112  Am.  St. 
Rep.  207. 

129.  Danger  obvious  and  immi- 
nent, servant  not  relieved.  Musser 
Sauntry  L.  &  L.  Mfg.  Co.  v.  Brown, 
126  Fed.  141. 

130.  He  continued  to  use  the 
single  block  for  two  weeks  after 
the  alleged  promise  and  for  two 
days  after  the  last,  when  he  was  as- 
sured it  had  been  ordered  and  was 
expected  "any  time  now."  Whether 
the  employee  continued  to  use  the 
single  hook  longer  than  a  reason- 
able time  and  whether  the  danger 
of  using  it  was  so  imminent  that 
no  man  of  ordinary  prudence 
would  continue  to  use  it  in  reliance 
upon  the  promise,  was  held  not  a 
question  of  law,  but  one  of  fact  for 
the  jury.  Anderson  v.  Fielding,  92 
Minn.  42,  99  N.  W.  357,  104  Am. 
St.  Rep.  665. 

131.  A  motorman  in  the  em- 
ploy of  a  receiver  of  a  street  rail- 
way company  notified  the  defend- 
ant that  a  rail  in  the  track  was 
broken  and  held  in  place  by  de- 
fective spikes,  whereupon  the  de- 
fendant promised  to  have  it  re- 
paired but  neglected  so  to  do,  and 
thereafter  such  motorman  was  in- 
jured by  the  derailm.ent  of  his  car 
caused   by   such    defect.     It    was 


held  that  the  promise  relieved  him 
from  an  assumption  of  the  risk; 
that  it  did  not  appear  that  the  use 
of  the  defective  track  was  so  imme- 
diately and  imminently  dangerous 
that  a  man  of  ordinary  prudence 
would  have  refused  to  use  it.  Har- 
ris V.  Hewitt,  64  Minn.  54,  65  N. 
W.  1085. 

132.  An  employee  received  a 
promise  to  remedy  a  defect.  While 
continuing  the  employment,  and 
a  few  moments  before  his  injury,  he 
was  apprised  there  was  immediate 
danger,  by  the  falling  of  ashes  from 
the  coal  conveyor  (such  being  the 
defective  appliance),  that  it  was 
full  and  running  over,  and  he  was 
struck  on  the  head  by  a  falling 
piece  of  coal.  He  was  held  guilty 
of  contributory  negligence.  Babb 
V.  Oxford  Paper  Co.,  99  Me.  298, 
59  Atl.  290. 

133.  Where  a  railroad  company 
agreed  to  repair  an  engine,  upon 
complaint  being  made  by  the  en- 
gineer of  its  unsafe  condition  by 
reason  of  certain  defects,  and  the 
engineer  continued  in  the  employ- 
ment and  was  injured  on  that  day, 
it  was  held  that  the  verdict  of  the 
jury  in  favor  of  the  plaintiff  should 
be  sustained.  That  it  was  a  ques- 
tion of  fact  for  them  to  determine 
whether  the  danger  from  contin- 
uing in  the  service  was  so  imminent 
that  no  one  but  a  person  utterly 
reckless  of  his  perspnal  safety  would 
venture  it,   and   the  jury   having 
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repair  harness ;i^^  promise   to  repair  holes  in  front  of 
building;!'^  promise  to  furnish  a  better  ladder;^'*  prom- 


found  that  it  was  not,  the  plaintiff 
could  recover  upon  the  promise  of 
the  master  to  make  the  repairs. 
Missouri  Furnace  Co.  v.  Abend, 
107  111.  44,  47  Am.  Rep.  425.  Where 
the  alleged  cause  of  injury  to  an 
engineer  was  a  defect  in  the  pilot, 
upon  a  engine,  and  it  appeared  he 
knew  of  its  defective  condition  and 
had  complained  to  the  master  me- 
chanic and  received  a  promise  to 
remedy  the  defect,  it  was  said  that 
if  he  had  continued  to  use  the  en- 
gine without  giving  notice  of  its 
defects  to  the  proper  officers  of  the 
company  he  would  undoubtedly 
have  been  guilty  of  contributory 
negligence.  ,  He  would  be  held  in 
that  case  to  have  himself  risked 
the  danger  which  might  result  from 
the  use  of  the  engine  in  its  defective 
condition.  But  there  can  be  no 
doubt  that  where  a  master  has  ex- 
pressly promised  to  repair  a  defect, 
the  servant  can  recover  for  an  in- 
jury caused  thereby  within  such 
a  time  after  the  promise  as  it  would 
be  reasonable  to  allow  for  its  per- 
formance, and  for  an  injury  suf- 
fered within  any  period  which 
would  not  preclude  all  reasonable 
expectation  that  the  promise  might 
be  kept.  It  was  held  that  knowl- 
edge on  the  part  of  the  engineer  of 
the  defect  was  not  conclusive,  as 
matter  of  law,  of  want  of  care  on 
his  part;  but  it  was  stiU  a  question 
under  the  circumstances,  in  view 
of  the  promise  to  remedy  the  de- 
fect, whether  none  but  a  reckless 
engineer,  utterly  careless  for  his 
safety,  would  have  used  the  engine 


without  having  it  removed.  Hough 
V.  Railway  Co.,  100  U.  S.  213. 

134.  Where  injury  to  an  em- 
ployee was  occasioned  by  the 
breaking  of  a  harness  upon  the 
employer's  horse  while  driven  by 
defendant,  and  it  appeared  there 
was  such  a  combination  of  a  vicious 
horse  and  old,  rotten  harness  that 
an  accident  was  reasonably  to  be 
expected,  it  was  held  that  a  prom- 
ise on  the  part  of  the  employer  that 
he  would  fix  the  harness  or  get  a 
new  one  was  not  sufficient  to  re- 
lieve the  employee  from  an  assump- 
tion of  the  risk.  Levesque  v.  Jan- 
son,  165  Mass.  16,  42  N.  E.  335. 

135.  Where  a  servant  knew 
there  were  holes  before  the  build- 
ing in  which  he  worked  and  of  the 
dangers  incident  thereto,  and  had 
requested  the  master  to  repair 
them,  but  in  the  meantime  know- 
ing that  they  had  not  been  re- 
paired, and  momentarily  forgetting 
about  the  holes,  was  injured  by 
stepping  into  them,  he  was  held 
guilty  of  contributory  negligence 
and  could  not  recover.  Temporary 
forgetfulness  will  not  excuse  negli- 
gence. MiUer  v.  White  Bronze 
Mon.  Co.,  141  la.  701,  118  N.  W. 
518. 

136.  Where  an  employee  was 
injured  by  the  fall  of  a  ladder, 
knowing  it  to  be  unsafe,  and  it  was 
alleged  that  the  employer,  upon  his 
complaint,  promised  to  furnish  a 
better  one,  it  was  held  such  a  prom- 
ise did  not  relieve  him  from  the  as- 
sumption of  the  risk.  It  was  said 
that  he  knew  it  could  not  be  used 
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ise    to    repair     machine;^"     promise    to    remedy    con- 
ditions   in   mine;^'*    promise    to   repair   rope;^^^    etc.^*" 


witli  any  assurance  of  safety,  and 
he  assumed  the  risk.  The  promise 
of  the  master  would  not  justify 
the  employee  in  looking  to  his  mas- 
ter for  compensation,  for  damages 
which  he  sustained  by  wantonly 
and  recklessly  encountering  the 
danger  which^  he  knew  necessarily 
attended  the  use  of  the  old  ladder. 
St.  Louis,  A.  &  T.  R.  Co.  v.  Kelton, 
55  Ark.  483,  18  S.  W.  933. 

137.  Where  an  employee,  while 
using  a  machine,  acquired  knowl- 
edge of  a  defect  therein,  and  com- 
plained to  the  foreman,  whose  duty 
it  was  to  see  that  the  machine 
was  kept  in  repair,  who  promised 
to  repair  it  as  soon  as  the  opera- 
tor had  done  a  little  more  work 
upon  it,  and  very  soon  thereafter 
such  operator  was  injured  while 
operating  it,  due  to  its  defective 
construction,  it  was  held  that  the 
fact  of  having  knowledge  of  the  de- 
fect and  danger,  and  notwithstand- 
ing continuing  in  the  employment, 
was  not  conclusive  upon  the  ques- 
tion of  his  neghgenoe.  That  wheth- 
er, after  the  promise,  he  remained 
in  the  employment  because  of  his 
reliance  upon  the  promise,  and 
whether  the  machine  was  so  out 
of  repair  that  a  man  of  ordinary 
prudence  would  not  continue  to 
use  it,  even  after  the  promise  to 
repair,  were  questions  of  fact 
proper  for  the  jury.  Manufacturing 
Co.  V.  Morrissey,  40  Ohio  St.  148, 
48  Am.  Rep.  669.  The  evidence 
in  this  case,  that  of  the  plaintiff, 
being  conclusive  that  the  danger 
from  the  use  of  the  machine  in  its 
defective  condition  was  imminent. 


that  it  required  the  utmost  care 
to  operate  it,  that  he  himself  ap- 
preciated the  danger,  showed  that 
he  was  negligent  as  matter  of  law, 
in  continuing  the  use  of  the  ma- 
chine, even  upon  the  promise  of 
the  master  to  repair  the  defect. 
Johnson  v.  Anderson  &  Middleton 
Lbr.  Co.,  31  Wash.  554,  72  Pac. 
107.  Where  an  employee  notified 
his  employer  that  the  machine  he 
was  operating  was  dangerous,  and 
was  told  to  go  ahead  and  "I  will 
fix  it",  and  the  employee  was  in- 
jured the  same  afternoon,  the  de- 
feet  being  the  dullness  of  the  teeth 
of  a  lathe  machine,  and  the  danger 
that  of  bolts  being  thrown  back,  it 
was  held  the  danger  was  not  so  im- 
minent that  the  employee  assumed 
the  risk  by  continuing  the  employ- 
ment. It  was  a  question  for  the 
jury.  Antletz  v.  Smith,  97  Minn. 
217,  106  N.  W.  517. 

138.  The  question  of  the  as- 
sumption of  the  risk  was  held  to 
be  a  question  for  the  jury  where 
the  employee,  having  knowledge 
of  a  loose  piece  of  roof  of  a  mine, 
within  a  few  feet  of  where  he  was 
working,  complained  of  the  danger 
to  the  superintendent  who  directed 
him  to  continue  the  work  and 
promised  to  remedy  the  danger, 
and  on  the  next  day  without  it  be- 
ing remedied,  he  was  injured  by 
the  faUing  of  the  loose  piece  of  the 
roof.  Taylor  v.  Star  Coal  Co., 
110  la.  40,  81  N.  W.  249.  Where 
an  experienced  miner  was  injured 
while  employed  in  timbering  a 
mine,  by  faUing  coal  and  dirt,  it 
appearing  he  had  discovered  the 
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The  danger  of  a  saw,  four  feet  in  diameter,  with  a 
crack  three  iuches  from  the  outside,  flying  to  pieces 
when  let  down  upon  large  bars  or  plates  of  iron,  while 
running  at  a  speed  of  1700  revolutions  -per  minute,  is 
so  obvious,  immediate  and  constant  that  an  employee 
engaged  in  operating  it  is  guilty  of  negUgence  in  contin- 
uing at  his  work  with  knowledge  of  the  defect,  even  in 


dangerous  condition  and  knew  that 
danger  was  imminent,  an  instruc- 
tion that  if  the  dangers  and  defects 
were  so  obvious  and  threatening 
that  a  reasonably  prudent  man 
would  not  risk  it  upon  a  promise 
of  assistance,  then  the  employee 
assumed  the  risk,  was  proper.  Roo- 
cia  V.  Black  Diamond  Coal  Min. 
Co.,  121  Fed.  461. 

139.  It  was  held  a  question  for 
the  jury  whether  a  servant  was 
negligent  in  continuing  his  work 
knowing  that  the  rope  used  in 
pulling  ice  up  a  chute  was  defective, 
after  defendant  had  promised  to 
repair  it.  Copeland  v.  Ferris,  118 
la.  554,  92  N.  W.  699. 

140.  Small  water  gauge; 
DANGER  OP  EXPLOSION.  Where  the 
master  promised  his  engineer  to 
replace  a  water  gauge  with  a  smaller 
one,  upon  complaint  made  that  a 
larger  one  was  not  safe,  several 
having  exploded  within  a  short 
tims,  and  the  engineer  continued 
work  in  reliance  upon  the  promise 
and  was  injured,  the  question  of 
the  master's  negligence  in  the  con- 
tinued use  of  the  larger  gauge,  was 
for  the  jury.  Nicholas  v.  Albert 
Lea  L.  &  P.  Co.,  107  Minn.  101, 
119  N.  W.  503. 

Switch  engine,  danger  from 
BENT  FOOT  BOARD.   The  foot  board 


of  a  switch  engine  had  become 
bent  at  one  comer  so  that  the  outer 
edge  was  from  two  to  three  inches 
lower  than  the  inner  edge,  but  the 
engine  was  provided  with  a  hand- 
hold by  means  of  which  one  could 
protect  himself  from  falling,  and 
it  had  been  used  in  that  condition 
at  least  two  nights  before  the  acci- 
dent. It  was  held  that  the  peril 
therefrom  was  not  so  imminent,  so 
constant  and  so  unavoidable  that 
a  reasonably  prudent  man  might 
without  being  guilty  of  negligence, 
as  matter  of  law,  continue  the  use 
of  the  engine  pending  a  promise 
to  repair.  Yerkes  v.  Northern  Pae. 
R.  Co.,  112  Wis.  184,  88  N.  W.  33, 
88  Am.  St.  Rep.  961. 

Tunnel,  danger  prom  roof 
FALLING.  Where  the  master  prom- 
ises, upon  his  attention  being  called 
by  a  miner  engaged  in  running  a 
tunnel,  to  an  accumulation  of 
debris,  to  remove  it,  the  latter  may 
rely  upon  such  promise  for  a  rea- 
sonable time  for  its  performance, 
where  it  appears  that  danger  from 
the  falling  of  the  roof  is  not  obvious, 
and  such  employee  is  assured  by 
the  master  that  the  roof  is  safe, 
upon  which  assurance  he  relies. 
KeUey  v.  Fourth  of  July  Mining 
Co.,  16  Mont.  484,    41    Pac.    273. 
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reliance  upon  the  promise  of  the  master  to  remedy  it.^*' 
This  exception  to  the  rule  has  also  been  invoked  where  the 
promise  was  to  remove  an  alleged  incompetent  co-serv- 
ant.i*^ 

§  440.  Burden  of  proof. 

A  promise  to  repair  overcomes  the  admission  or  pre- 
sumption of  waiver  of  a  defect  by  continuing  in  the 
emplojrment.  The  burden  is  upon  the  plaintiff  to  prove 
the  promise. ^^' 


141.  Erdman  v.  lUinois  Steel 
Co.,  95  Wis.  6,  60  Am.  St.  Rep.  66. 

142.  Where  an  employee  upon 
a  carriage  ia  a  saw  mill  complaiaed 
of  the  incompetency  of  the  sawyer, 
and  was  promised  by  the  superin- 
tendent that  he  would  supply  an- 
other sawyer,  and  the  employee 
went  to  work  the  evening  after  the 
morning  of  such  promise  was  al- 
leged to  have  been  made,  and  in 
two  hours  thereafter  was  injured, 
as  alleged,  by  the  iacompetency  of 
such  sawyer,  whether  the  risk  was 
assumed,  notwithstanding  the 
promise,  was  held  a  question  for 
the  jury.  Curran  v.  A.  H.  Strange 
Co.,  98  Wis.  598,  74  N.  W.  377. 
Where  an  engineer  was  induced, 
after  protest,  upon  the  promise  of 


the  master  that  he  would  remove 
the  incompetent  fireman,  to  remain 
for  a  reasonable  time  for  the  per- 
formance of  such  promise,  and  was 
injured  by  the  incompetency  of 
such  fireman  within  such  reason- 
able time,  he  was  held  to  be  re- 
lieved from  the  assumption  of  the 
risk.  Maitland  v.  Gilbert  Paper 
Co.,  97  Wis.  476,  72  N.  W.  1124, 
65  Am.  St.  Rep.  137. 

143.  Ford  v.  Chicago,  R.  I.  & 
Pac.  R.  Co.,  106  la.  85,  71  N.  W. 
332  [distinguishing  Worden  v.  Rail- 
way Co.,  72  la.  301,  33  N.  W.  629]. 
See  Coates  v.  Burlington,  C.  R.  & 
N.  R.  Co.,  62  la.  486,  17  N.  W. 
760;  WeUs  v.  Burlington,  C.  R.  & 
N.  R.  Co.,  56  la.  520,  9  N.  W.  364. 
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CHAPTER  II. 


CONTRIBUTORY  NEGLIGENCE. 


I.  Definition,     elements,     and 

GENERAL  CONSIDERATIONS. 

Sec. 

441.  Definition    and    applicability 

of  rule. 

442.  Classification. 

443.  As    distingruislied    from     as- 

sumed risk. 

444.  Who  may  be  guilty  of  con- 

tributory negligence. 
Minors    and   inexperienced 

persons. 
Ignorant  employees. 

445.  Care  whicli  must  be  exercised 

by  servant. 

446.  Comparative  negligence. 

Statutory  provisions. 

447.  Proximate  cause. 

Act  or  omission  must  not 
only  be  negligence,  but 
must  operate  as  proxi- 
mate cause,  not  merely 
condition. 

Must  be  act  or  omission  con- 
tributing to  accident,  not 
merely  increasing  or  add- 
ing to  extent  of  injury. 

448.  Negligence     contributing     in 

any  degree. 

449.  Knowledge  of  danger. 

Obvious  defects  and  dan- 
gers. 

450.  Rule  in  admiralty. 

451.  When  question  for  court. 

II.  Effect  of  statutes. 

452.  In  general. 

453.  Effect  of  neglect  of  statutory 

duty  by  employer. 


Sec. 

Blocking  frogs. 

Safeg:uarding  machinery. 

Cars. 

Cattle  guards  and  crossings, 
construction  of. 

Mines. 

Elevators. 

Fencing  tracks. 

Fires,  prescribing  liability 
for. 

Sign  boards,  erection  of. 

Sounding  of  whistle,  ring- 
ing of  bell. 

Speed  of  trains. 

Statute  limiting  hours  of 
work. 

Emplojonent  of  child  under 
statutory  age. 

454.  Effect  of  violation  of  statute 

by  employee. 
Proximate  cause. 

III.  Particular  acts  as. 

455.  Undertaking     of     dangerous 

work. 

456.  Effect  of  known  exposure  to 

extraordinary  danger. 

457.  Mistake  of  judgment. 

458.  Failure  to  discover  defects. 

459.  Choice  of  appliances. 

460.  Assurance  of  safety  by  mas- 

ter. 

461.  Continuing  work  after  prom- 

ise  by   master   to   remedy 
defect. 

462.  Failure    to    obey    orders    or 

rules. 
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463.  Failure     to  heed   signals    or 

warnings. 

464.  Temporary  forgetfulness. 

465.  Improper  performance  of  duty 

in  general. 

Omission  of  servant  to  ful- 
fill his  express  duties  as 
to  repair  or  inspection. 

466.  Failure  to  report  defects. 

467.  Entering    elevator    shaft    in 

dark. 

468.  Going  to  sleep. 

IV.  Choice   of   method    ob 

POSITION. 

469.  General  rule. 

470.  Method    chosen    that    might 

have    been    adopted    by    a 
prudent  man. 

471.  Direction  of  superior  a   cir- 

cumstance to  be  considered. 

472.  Inexperience   of   employee   a 

circumstance    to    be    con- 
sidered. 

473.  Ordinarily  a  question  for  the 

jury. 

474.  Application  of  rule. 

Use  of  particular  passage- 
way. 

Selecting  dangerous  place 
in  mine. 

Selecting  place  other  than 
that  provided. 

Taking  position  in  front  of 
saw. 

Working  near  exposed  wire. 

475.  Application  of  rule  to  railway 

employees. 

Backing  train  without  flag- 
ging- 
Coupling    and    uncoupling 

cars. 
Getting  off  or  on  moving 

engine  or  car. 
Dangerous  position  on  mov- 
ing train. 


See. 

Riding  on  wrong  place  on 

train. 
Riding  on  flat  cars. 
Walking  over  top  of  flat  cars 

while  train  in  motion. 
Riding  on  pilot. 
Riding  on  platform. 
Riding  on  side  of  car. 
Riding  on  top  of  car. 
Running  on  train  from  front 

to  rear. 
Scotching  moving  ears. 
Selecting      position      near 

opening  in  box  car. 
Standing  on  top  of  car. 
Going  in  front  of  moving 

cars  and  engines. 
Going  between  cars. 
Going  from  tender  to  cab. 
Going  out  on  rurming  board. 
Mounting  engine  from  rear 

or  front. 
Operating  hand  ear  on  time 

of  train 
Stepping  on  or  off  pilot. 
Riding  tricycle  in  front  of 

train. 
Motorman    attempting    to 

reach     turn     out     when 

behind  time. 

V.  Prbcatttions     against     risks 

KNOWN  OR  WHICH  SHOULD  HAVE 
BEEN  KNOWN. 

476.  General  considerations. 

477.  Failure  of  injured  servant  to 

give  warnings  or  signals. 

478.  Illustrations. 

Failure  of  foreman  to  learn 
as  to  obedience  of  his 
orders. 

479.  Illustrations    in    connection 

with  railroad  employees. 
Employees  riding  on  hand 
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Employee  injured  by  con- 
tact with  overhead 
bridge. 

Standing  on  or  near  track. 

Working  on  track. 

Crossing  tracks. 

Walking  on  track. 

Cleaning    front    of    engine 

whUe  moving. 
Failure  to    seciu-e    engine 
from  moving. 

VI.  Customary  methods. 

480.  General  rule. 

481.  Limitation  of  rule. 

482.  Custom  of  switchmen  to  ride 

on  platform  in  front  of  road 
engine. 

483.  Custom  of  brakemen  to  jump 

from  pilot  to  adjust  switch. 

484.  Custom  of  jumping  from  mov- 

ing engine  at  night. 

485.  Manner  of  operating  cars  or 

trains  in  yard. 

486.  Employee   contributing   to   a 

customary  method. 

487.  EJaowledge  of  custom  to  run 

trains  at  excessive  speed. 

488.  Negligent   custom  known   to 

master. 

489.  Custom  alone  wiU  not  excuse 

every  careless  act. 

490.  Illustrations. 

Coupling  moving  cars. 
Entry  in  mine,  place  in. 
Examining    cars    while    in 

motion. 
Making  flying  switch. 
Operation  of  trains. 
Passageway  in  miU,  use  of. 
Riding  on  pilot. 
Riding  on  side  of  ears. 
Standing  between  tracks. 
Uncoupling    cars    while    in 

motion. 
Warning    of    approach    of 

train. 


See. 

VII.  Compliance       with       com- 

mands OP  MASTER  . 

491.  General  rule. 

492.  Where  discretion  left  to  em- 

ployee. 

493.  Fear  of  discharge. 

494.  Orders  to  disregard  standing 

rules. 

495.  Rule  not  applicable  to  seamen. 

VIII.  Acts  op  servants  in  emer- 

gencies. 

496.  General  rule. 

497.  Rule  applies  only  where  not 

brought  into  presence  of 
danger  by  plaintiff's  own 
negligence. 

498.  Servant  having  time  and  op- 

portunity to  deliberate. 

499.  Illustrations  of  rule. 

Belt  running  off  machine. 

Bridge  giving  way. 

Mines,  escaping  gas. 

Molten  metal. 

Moving  engine. 

Placing  draw  bars  in  line 

with  foot. 
Pole,  falling  from. 
Section  men  removing  hand 

car. 
Vicious  dog. 

500.  Exposure  of  life  to  save  life. 

501.  Exposure  of  Ufe  to  save  prop- 

erty. 

IX.  Negligence        op       master 

AFTER  contributory  NEG- 
LIGENCE OP  SERVANT. 

502.  Precautions    after    discovery 

of  servant's  peril. 

503.  Actual  knowledge  the  rule  of 

majority  of  courts. 

504.  What  required  to  be  shown. 

505.  KJiowledge  of  peril  must  have 

been  discovered  in  time  to 
have  avoided  accident. 
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506.  Employee    must    have    done 

what  was  in  his  power  to 
save  himself  after  aware  of 
his  peril. 

507.  Duty  after  discovery  of  peril: 

failure  to  exercise  best  judg- 
ment possible. 

508.  Mere  knowledge  of  situation 

not  sufficient  to  charge  neg- 
ligence. 

Duty  to  sound  whistle. 
Conductor  having  reason  to 

believe  that  a  brakeman 

may  attempt  to  mount 

train. 
Danger  signal  given. 
Condition     of    intoxicated 

person. 

509.  Due  care  exercised  by  master 

to  avoid  accident. 


See. 

510.  Subsequent  negligence  of  in- 

jured employee. 

511.  Servant  caught  in  machinery, 

duty  of  master  to  rescue. 

512.  Rule  in  North  Carolina. 

513.  Pleading. 

X.  Rules   in   particular    juris- 
dictions. 

514.  Alabama. 

515.  Florida. 

516.  Georgia. 

517.  Illinois. 

518.  Kansas. 

519.  Kentucky. 

520.  Louisiana. 

521.  Mississippi. 

522.  North  Carolina. 

523.  Tennessee. 


I.  Definition,    elements,    and    general    considera- 

ATIONS. 

§  441.  Definition  and  applicability  of  rule. 

This  branch  of  the  subject  of  negligence  is  not  free 
from  difficulties  and  perplexities,  not  alone  to  the  student, 
but  to  the  experienced  practitioner  as  well.  Text  writers 
have  in  vain  sought  to  relieve  the  subject  of  much  of  its 
apparent  perplexity  by  a  method  of  classification.  They 
have  been  unable  to  reconcile  conflicting  decisions,  or 
establish  or  induce  any  substantial  uniformity  in  the 
application  of  principles.  The  besetting  difficulties,  to  a 
great  extent,  are  the  result  of  an  attempt  on  the  part  of  the 
courts  to  formulate  a  definition  which  would  clearly 
include  all  the  elements  of  the  doctrine,  and  declare  exact 
rules  that  would  meet  every  emergency.  Such  attempts, 
from  the  very  nature  of  the  subject,  must  be  fruitless. 
The  fact  that  the  determination  of  the  question  of  the 
existence  of  negligence  is  so  generally  and  peculiarly  the 
province  of  the  jury  is  sufficient  to  demonstrate  the  fact 
that  practical  rules  of  universal  application  cannot  be 
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formiilated..  Various  definitions  of  this  very  compre- 
hensive  term  have  been  stated  by  text  writers  and  by 
courts.  Wharton  (section  130)  states  it  thus:  "A  per- 
son who  by  his  own  neghgence  (such  is  the  general  rvde) 
causes  damage  to  himself  cannot  recover  compensation 
from  another  person  on  the  ground  that,  if  it  had  not 
been  for  the  negligence  of  the  latter,  damages  would  not 
have  occurred."  Judge  Cooley  in  his  work  on  torts,  states 
it  thus:  "If  the  party  injured,  by  the  exercise  of  ordinary 
care  under  the  circumstances,  might  have  avoided  the 
consequences  of  the  defendant's  neghgence,  but  did  not, 
the  case  is  one  of  mutual  fault;  and  the  law  wiU  neither 
cast  all  the  consequences  upon  the  defendant,  nor  will  it 
attempt  any  apportionment  thereof."  It  is  stated  in  the 
American  and  Enghsh  Encyclopedia  of  Law,  vol.  4,  p.  17 
that  "contributory  negligence  is  a  want  of  ordinary  care 
upon  the  part  of  a  person  injured  by  the  actionable  negh- 
gence of  another,  combining  and  concurring  with  that 
neghgence,  and  contributing  to  the  injury  as  a  proximate 
cause  thereof,  without  which  the  injury  would  not  have 
occurred."  By  Shearman  and  Redfield,  in  their  work  on 
Negligence  (section  25),  it  is  thus  stated:  "One  who  is 
injured  by  the  mere  negligence  of  another,  cannot  recover, 
at  law  or  in  equity,  any  compensation  for  his  injm-ies,  if  he, 
by  his  own  or  his  agent's  ordinary  negligence  or  wilful 
wrong,  proximately  contributes  to  produce  the  injury 
of  which  he  complains,  so  that  but  for  his  concurring  and 
co-operating  fault  the  injury  would  not  have  happened 
to  him,  except  where  the  more  proximate  cause  of  the 
injury  is  the  omission  of  the  other  party,  after  becoming 
aware  of  the  danger  to  which  the  former  party  is  exposed, 
to  use  a  proper  degree  of  care  to  avoid  injuring  him." 
In  Tuff  V.  Warman,  5  C.  B.  (N.  S.)  573-586,  it  is  stated: 
"Mere  negligence  or  want  of  ordinary  care  or  caution  will 
not  disentitle  the  plaintiff  to  recover,  unless  it  be  such  that 
but  for  that  neghgence  or  want  of  ordinary  care  or  caution 
the  misfortune  could  not  have  happened." ^^^ 

144.     This    statement    forms    a      It  enunciates  a  rule  tliat  has  been 
head  note  of  the  report  of  that  case,      followed   in   many    states.     It   ia, 
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Many  of  the  courts  have,  in  stating  the  rule,  omitted 
the  qualifying  clause,  "that  but  for  such  negligence  on  the 
part  of  the  plaintiff  the  misfortune  could  not  have  hap- 
pened," while  many  others  so  adopt  and  use  it. 


however,  criticised  and  disapproved 
by  the  Supreme  Court  of  Massa- 
chusetts in  Murphy  v.  Deane,  101 
Mass.  455.  The  first  ground  of 
criticism  is  one  that  applies  to  the 
burden  of  proof,  the  rule  there 
being,  as  well  as  in  Michigan  and 
some  other  states,  that  the  plain- 
tiff, in  the  first  instance,  must 
establish  either  that  he  himself  was 
in  the  exercise  of  due  care,  or  that 
the  injury  was  in  no  way  attribut- 
able to  any  want  of  proper  care  on 
his  part.  They  say:  "We  think, 
however,  that  the  statement  will  be 
found  to  be  faulty  in  substance,  as 
well  as  in  form.  If  it  should  appear 
that  the  negligence  of  the  defendant 
was  an  adequate  cause  to  produce 
the  result,  the  plaintiff  must  re- 
cover, even  though  he  himself, 
equally  with,  or  even  to  a  greater 
degree  than,  the  defendant,  was  in 
fault.  If  the  case  can  be  supposed 
in  which  both  parties  were  equally 
in  fault,  the  faidt  of  each  being 
equally  proximate,  direct,  and  ade- 
quate to  produce  the  result,  so  that 
it  might  have  occurred  from  the 
conduct  of  either  without  the  fault 
of  the  other,  there  would  then  be  a 
case  of  contributory  negligence,  for 
the  consequences  of  which  neither 
could  recover  from  the  other;  but, 
upon  the  statement  from  Tuff  v. 
Warman,  neither  would  be  dis- 
entitled, and  therefore  both  could 
recover,  if  both  suffered  injury, 
each  from  the  other.  Every  case 
in  which  the  proof  fails  to  show,  or 
leaves  it  in  doubt,  which  of  two 


sufficient  causes  was  the  actual 
proximate  cause  of  the  injury,  is 
practically  such  a  case.  It  is 
manifest  from  this  illustration,  that, 
as  a  definition  of  the  limits  of  the 
right  to  recover  in  such  eases,  the 
proposition  referred  to  must  be 
logically  incorrect.  Eliminating 
negatives  from  the  first  branch  of 
the  proposition,  it  is  that  a  plain- 
tiff may  recover  in  such  cases,  un- 
less the  misfortune  could  not  have 
happened  but  for  his  own  negli- 
gence. This,  as  we  have  seen,  being 
stated  afSrmatively,  is  too  broad, 
and  not  correct  although  its  supple- 
ment or  negative  counterpart  is 
correct  as  far  as  it  extends,  to  wit, 
that  he  cannot  recover  if  the  mis- 
fortune could  not  have  happened 
but  for  his  own  negligence. "  In  case 
of  contemporaneous  negligence 
which  relates  directly  to  the  injury, 
they  state  the  rule  to  be  that 
"the  plaintiff  cannot  recover  if  by 
due  care  on  his  part  he  might  have 
avoided  the  consequences  of  the 
carelessness  of  the  defendant," — 
citing  various  cases.  Lucas  v.  New 
Bedford  &  T.  R.  R.,  6  Gray  64; 
Waite  V.  Northeastern  R.  Co.,  El. 
Bl.  &  El.  719;  Robinson  v.  Cone, 
22  Vt.  213.  And  in  ordinary  cases  of 
negligence:  "Whenever  there  is 
negligence  on  the  part  of  the  plain- 
tiff contributing  directly,  or  as  a 
proximate  cause,  to  the  occurrence 
from  which  the  injury  arises,  such 
negligence  will  prevent  the  plain- 
tiff from  recovery." 
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In  New  York  the  rule  is  stated  thus:  "To  carry  a  case 
to  the  jury,  the  evidence  on  the  part  of  the  plaintiff  must 
be  such  as,  if  believed,  would  authorize  them  to  find  that 
the  injury  was  caused  solely  by  the  negligence  of  the  de- 
fendant; that  the  plaintiff  did  not,  by  any  act  of  his, 
contribute  to  such  injury.''^*^ 

In  California:  "If  the  negUgence  of  the  plaintiff, 
amounting  to  the  absence  of  ordinary  care,  shall  contribute 
proximately,  in  any  degree,  to  the  injury,  the  plaintiff 
shall  not  recover."^** 

In  Wisconsia:  "That  a  relation  must  have  existed  be- 
tween the  act  of  the  plaintiff  and  the  accident  or  injury, 
and  that  relation  must  have  been  such  as  to  have  caused, 
or  helped  to  cause,  the  injury  or  accident."^*' 

In  Maine:  "That  if  the  party,  by  a  want  of  ordinary 
care,  contribute  to  produce  the  injury,  he  will  not  be 
entitled  to  recover."^** 

In  Indiana:  "It  must  be  a  case  of  unmixed  negUgence. 
In  such  a  case  a  party  cannot  recover  if  it  appear  that, 
by  the  want  of  ordinary  care  and  prudence  on  his  part,  he 
contributed  to  the  injury,  and,  by  the  exercise  of  ordinary 
care,  he  might  have  prevented  the  injury."^*' 

In  South  Carolina,  in  the  note  of  Freer  v.  Cameron,  4 
Rich.  Law  228,  it  is  stated:  "To  defeat  the  right  of  action, 
it  must  appear  that  but  for  the  negligence  of  the  party 
injured,  operating  as  an  efficient  cause  of  the  injury,  in 
connection  with  the  negligence  or  misconduct  of  the 
defendant,  the  injury  would  not  have  happened."  Many 
cases  are  stated  as  sustaining  this  proposition,  but  it  is 
very  evident  it  can  have  no  application  in  those  states 
where  the  burden  is  upon  the  plaintiff  to  show  he  was  in 
the  exercise  of  due  care,  or  that  the  injury  is  in  no  way 
attributable  to  any  want  of  care  on  his  part. 

145.  Johnson  v.  Hudson  R.  R.  147.     Sutton  v.  Town  of  Wau- 
Co.,  20  N.  Y.  71.  watosa,  29  Wis.  21. 

146.  Strong  v.  Railroad  Co.,  61  148.    Kennard    v.    Burton,    25 
Cal.  328;  Robinson  v.  Railroad  Co.,  Me.  39. 

48  Cal.  423.  149.    Terre  Haute,  etc.,  R.  Co. 

V.  Graham,  95  Ind.  291. 
2  M.  &  S.— 26 
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In  the  United  States  supreme  court,  the  court  say: 
"Without  going  into  a  discussion  of  these  definitions,  or 
even  attempting  to  collate  them,  it  will  be  sufficient  for 
present  purposes  to  say  that  the  generally  accepted  and 
most  reasonable  rule  of  law  applicable  to  actions  in  which 
the  defense  is  contributory  neghgence  may  be  thus  stated: 
Although  the  defendant's  negligence  may  have  been  the 
primary  cause  of  the  injmy  complained  of,  yet  an  action 
for  such  injury  cannot  be  maintained  if  the  proximate  and 
immediate  cause  of  the  injury  can  be  traced  to  the  want  of 
ordinary  care  and  caution  in  the  person  injured,  subject 
to  this  qualification,  which  has  grown  up  in  recent  years; 
that  the  contributing  negligence  of  the  party  injured  will 
not  defeat  the  action  if  it  be  shown  that  the  defendant 
might,  by  the  exercise  of  reasonable  care  and  prudence, 
have  avoided  the  consequences  of  the  injured  party's 
neghgence.""" 

It  is  assumed  that  the  court,  in  the  last  paragraph,  had 
reference  to  the  now  famihar  rule  that  contributory  negh- 
gence on  the  part  of  the  plaintiff  wiU  not  defeat  a  recovery 
where,  after  discovery  of  the  plaintiff's  peril,  the  defendant 
or  those  who  represent  him  fail  to  exercise  reasonable 
care  and  prudence  under  the  circumstances  to  avoid  the 
consequences  of  the  neghgence  of  the  injured  party. 
The  same  court,  in  a  prior  case,  had  clearly  defined  what 
may  be  said  to  be  the  correct  rule,  as  generally  prevailing 
in  most  of  the  states,  as  follows:  "Where  there  has  been 
neghgence  on  the  part  of  the  plaintiff  as  well  as  the  defend- 
ant in  the  same  connection,  the  result  depends  upon  the 
facts.  The  question  in  such  case  is,  1,  whether  the 
damage  was  occasioned  entirely  by  the  negligence 
or  improper  conduct  of  the  defendant  or,  2,  whether  the 
plaintiff  himself  so  far  contributed  to  the  misfortune  by 
his  own  neghgence  or  want  of  ordinary  care  and  caution 
that  but  for  such  negligence  or  want  of  care  and  caution 
on  his  part  the  misfortime  would  not  have  happened.  "^ 

150.  Grand  Trunk  R.   Co.   v.      U.  S.  439.  See  also  Murray  v.  Gulf 
Ives,  144  U.  S.  429, 12  Sup.  Ct.  679.      C.  &  S.  F.  R.  Co.,  73  Tex.  2,  11  S. 

151.  Railroad  Co.  v.  Jones,  95      W.  125. 
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In  Virginia  the  rule  is  stated  to  be  "that  one  who  is 
injured  by  the  mere  negligence  of  another  cannot  recover 
any  compensation  for  his  injury  if  he,  by  his  own  ordinary 
negligence  or  willful  wrong,  contributed  to  produce  the  in- 
jury of  which  he  complains,  so  that  but  for  his  concurring 
and  co-operating  fault  the  injury  would  not  have  hap- 
pened to  him,  except  where  the  direct  cause  of  the  injury 
is  the  omission  of  the  other  party,  after  becoming  aware  of 
the  injured  party's  neghgence,  to  use  a  proper  degree  of 
care  to  avoid  the  consequences  of  such  negligence.""^ 

The  rule  as  stated  in  North  Carolina  in  recent  cases, 
and  which  has  been  similarly  expressed  by  the  courts 
of  some  other  of  the  southern  states,  is  peculiarly  excep- 
tional to  the  general  rule,  as  it  practically  destroys  the 
defence  of  contributory  negligence.  The  rule  is  well 
settled  that  contributory  negligence  is  based  upon  negli- 
gence of  the  other  party;  that  without  such  negligence 
the  doctrine  cannot  apply,  or,  stiU  more  strongly,  cannot 
exist.  Yet  we  find  the  supreme  com-t  of  that  state 
enunciating  the  following  rule:  "Notwithstanding  any 
real  or  supposed  neghgence  of  an  injured  plaintiff,  a 
railway  company  is  Uable  in  damages  if  but  for  its  own 
want  of  care  the  injury  could  have  been  avoided.""' 

This  rule,  when  stated  more  definitely,  might  apply,  as 
we  have  seen,  to  cases  where  there  was  negligence  of  the 

152.     Dun  V.  Railway  Co.,  78  act  or  misfortune  is  his  own,  and 

Va.  645;  Rudd's  Admr.  v.  Railway  the  jury  have  no  right  to  consider 

Co.,  80  Va.  549;  Richmond  &  D.  R.  the  intent,  or  do  more  than  deter- 

Co.  V.  Yeamans,  86  Va.  860,  12  mine  the  fact  of  his  contributory 

S.  E.  946.     In  the  latter  case,  the  negligence."     They  also   condemn 

trial  court  charged  that  even  though  the  use  of  the  phrase  "materially 

the    plaintiff    contributed    to    the  contributing,"  or  similar  qualifying 

injury,  yet  his  right  of  recovery  is  words,  by  courts,  as  not  only  being 

not  thereby  affected,  unless  they  improper,  but  error, 
also  find  he  was  in  fault  in  so  doing.  153.     Beams   v.    Railroad    Co., 

The   supreme   court   emphaticaUy  107  N.  C.  686,  12  S.  E.  77;  Clark 

repudiates  such  doctrine,  and  say:  v.  Railroad  Co.,  109  N.  C.  430, 

"If  the  plaintiff  does  an  act  or  has  a  14  S.  E.  43 ;  Mason  v.  Richmond 

misfortune,  not  caused  or  induced  &  D.  R.  Co.,  Ill  N.  C.  482,  16  S. 

by   the   defendant,   which  is   the  E.  698,  32  Am.  St.  Rep.  814,  18 

proximate  cause  of  the  injury,  that  L.  R.  A.  845. 
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defendant  -wMch  was  subsequent  to  the  contributory 
negligence  of  the  plaintiff;  but  in  the  case  stated,  it  was 
said  to  be  applicable  to  a  case  where  the  defendant's  negli- 
gence was  antecedent.  Such  negligence  consisted  in  fur- 
nishing defective  appUances,  and  the  contributory  negh- 
gence  of  the  plaintiff  was  connected  with  the  use  of  them. 
It  is  evidently  the  policy  of  some  of  the  states,  especially 
those  of  the  south,  in  a  measiire,  at  least,  to  restrict  the 
appUcation  of  the  doctrine  of  contributory  negUgence. 

In  Mississippi,  a  constitutional  convention  reported 
(and  the  report  was  adopted),  a  provision  (section  3559, 
Code  1892)  "that  knowledge  by  an  employee,  injured  by 
the  defective  or  unsafe  character  or  condition  of  machin- 
ery, ways  or  apphances,  shaU  be  no  defense  to  an  action  for 
injuries  caused  thereby,  except  as  to  conductors  or  engi- 
neers iu  charge  of  dangerous  or  imsafe  cars  or  engines 
voluntarily  operated  by  them." 

In  Texas,  contributory  negUgence,  in  its  legal  significa- 
tion, is  such  an  act  or  omission  on  the  part  of  a  plaintiff 
amounting  to  a  want  of  ordinary  care  as  concurring  or 
co-operating  with  a  neghgent  act  of  the  defendant  is  a 
proximate  cause  or  occasion  of  the  injury  complained 
of.i^^ 

§  442.  Classification. 

The  contributory  negligence  of  a  servant  may  be 
divided  into  cases  where  the  servant  was  negligent  at  the 
time  of  the  particular  injury,  and  those  cases  where  the 
negligence  consists  in  remaining  in  the  employment  after 
knowledge  or  means  of  knowledge  that  the  appliances  or 
place  to  work  are  unsafe,  or  that  the  master  is  negligent 
in  failing  to  fulfill  some  of  the  other  imphed  duties  imposed 
upon  him  by  law.  In  the  latter  case  the  defense  is 
generally  that  of  assumed  risk  and  while  the  courts  often 
refer  to  it  as  contributory  negligence,  and  in  some  cases 
properly  so,  yet  in  a  great  majority  of  cases  the  defense 

154.  International  &  G.  N.  R. 
Co.  V.  Schubert,  130  S.  W.  (Tex. 
Civ.  App.)  708. 
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is  in  reality  tliat  of  assumed  risk,  by  whatever  name  it  may 
be  called.  As  bas  been  stated  in  the  preceding  chapter  on 
assumed  risk,  the  courts  of  Missouri  and  several  other 
states  lay  down  a  rule,  as  to  the  latter  class  of  oases,  which 
more  or  less  disregards  the  idea  of  assumed  risk  by  holding 
that  knowledge  or  means  of  knowledge  of  the  defect  does 
not  preclude  a  recovery  by  the  servant  unless  the  danger 
is  so  glaring  as  to  threaten  immediate  injury  or  a  person  of 
ordinary  prudence  would  not  continue  the  work."^ 

Contributory  neghgence  of  the  latter  class  is  so  inti- 
mately connected  with  assumed  risk  that  it  has  been 
found  necessary  to  treat  it  almost  entirely  in  connection 
with  the  chapter  on  assumed  risk,  and  hence  this  chapter 
is  almost  wholly  devoted  to  contributory  negligence  at  the 
time  of  the  accident. 

§  443.  As  distinguished  from  assumed  risk. 

In  the  preceding  chapter  the  difference  between  assumed 
risks  and  contributory  neghgence  has  been  considered  at 
length,  and  the  fact  that  the  two  defenses  are  separate 
and  distinct  has  been  stated.  Of  course  if  the  servant  as- 
sumes the  risk,  the  question  as  to  contributory  negligence 
is  immaterial,  since  the  servant  cannot  recover  if  he  has 
assumed  the  risk  notwithstanding  he  has  exercised  ordi- 
nary care  or  even  the  highest  degree  of  care.^" 

At  the  same  time  the  courts  have  corifused  the  defenses 
in  many  instances  and  it  has  been  deemed  preferable  to 
include  in  the  preceding  chapter  more  or  less  of  the  law  of 
contributory  negligence  as  where  the  rule  stated  as  to 
assumed  risk  includes  a  proviso  as  to  contributory  negh- 
gence. 

§  444.  Who  may  be  guilty  of  contributory  negligence. 

The  defense  of  contributory  neghgence  may  be  inter- 
posed without  regard  to  who  is  the  plaintiff,  but  in  order 

155.  See  supra,  §  387.  Mont.  321,  74  Pae.  871.    See  also 

156.  Ball  V.   Gussenlioven,   29      supra  §  354. 
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to  be  a  defense  the  contributory  negligence  must  be  that 
of  the  servant  injured  and  not  that  of  another  servant.^" 

Minors  and  inexperienced  persons. 

A  minor  may  be  chargeable  "with  contributory  negli- 
gence,"* but  he  is  only  chargeable  "with  that  degree  of  care 
commensurate  with  his  matiirity  and  capacity."' 

While  a  youthful  or  inexperienced  person  may  be  held 
guilty  of  contributory  negligence,  yet  where  a  servant 
by  reason  of  his  youth  or  inexperience,  or  both,  cannot 
comprehend  the  danger,  he  is  not  chargeable  with  contrib- 
utory negligence."" 

In  some  states,  however,  under  statutes  forbidding 
the  employment  of  children  under  a  certain  age,  such 
children  are  held  incapable  of  contributory  neghgence."' 

And  a  minor  is  often  not  reqiiired  to  use  as  much  care  as 
an  adult."" 

So  certain  facts  may  constitute  contributory  negligence 
in  case  of  an  adult  or  experienced  employee,  and  yet  the 

157.  McGinn  v.  MoCormick,  of  tlie  minor.  Consent  to  do  work 
109  La.  396,  33  So.  382.  not   inherently   dangerous   is   not 

158.  Killelia  v.  California  consent  to  working  on  a  log  car- 
Horseshoe  Co.,  140  Cal.  602,  74  riage.  Marbury  Lumber  Co.  v. 
Pae.  167  (boy  15  years  old).  Westbrook,  12i  Ala.  179,  25  So. 
In  Alabama,  however,  a  child  be-  914. 

tween  seven  and  fourteen  years  of  159.  Keller  v.  GasHll,  9  Ind. 
age  is  prima  facie  incapable  of  App.  670,  36  N.  E.  303;  Rogers  v. 
contributory  negligence;  and  evi-  Samuel  Meyerson  Printing  Co., 
dence  that  a  boy  fourteen  years  103  Mo.  App.  683,  78  S.  W.  79; 
old  was  bright  and  industrious  was  Glover  v.  Gray,  9  111.  App.  329; 
held  insufficient  to  overcome  the  Norton  v.  Volzke,  54  El.  App.  545. 
presumption.  Tutwiler  Coal  Coke  &  160.  La  Porte  Carriage  Co.  v. 
Iron  Co.  V.  Bnslen,  129  Ala.  336,  Sullender,  71 N.  E.  (Ind.  App.)  922. 
30  So.  600.  It  was  held  that  the  161.  See  infra,  §  453. 
employment  of  a  minor  under  four-  162.  Rogers  v.  Samuel  Meyer- 
teen  years  of  age,  without  the  son  Printing  Co.,  103  Mo.  App. 
parents'  consent,  to  perform  dan-  683,  78  S.  W.  79;  Keller  v.  Gaskill, 
gerous  services,  was  negligence  per  9  Ind.  App.  670,  36  N.  E.  303; 
se,  regardless  of  other  negligence  Omaha  &  R.  V.  R.  Co.  v.  Morgan, 
on  the  part  of  the  employer  or  ot  40  Neb.  604,  59  N.  W.  81. 
contributory  neghgence  on  the  part 
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same  facts  might  not  constitute  contributory  negligence  in 
a  case  of  a  minor  or  inexperienced  employee.^" 

However,  where  the  danger  of  injury  is  open  and 
obvious  to  any  person,  the  servant  cannot  escape  his  con- 
tributory negligence  on  the  ground  that  he  was  a  minor 
or  inexperienced. 

Ignorant  employees. 

The  degree  of  care  required  of  a  servant  of  leas  than 
average  intelligence  is  such  as  men  of  his  capacity  and 
understanding  generally  exercise  under  like  circumstances, 
and  not  such  as  men  of  average  intelligence  exercise. ^^^ 

§  445.  Care  which  must  be  exercised  by  servant. 

All  the  cases  agree  that  the  care  which  a  servant  must 
exercise,  to  preclude  the  defense  of  contributory  negli- 
gence, is  OTdinary  care,^*^  and  not  the  highest  degree  of 
eare.^^^ 

Ordinary  care  is  such  as  may  be  usually  expected  of 
persons  of  ordinary  prudence  under  like  circumstances, 
considering  the  perils  attendant  on  the  business."^ 

Or  as  usually  briefly  expressed,  the  care  which  a  rea- 
sonably prudent  person  would  use  under  similar  cir- 
cumstances."^ 

163.  KeUer  v.  GaskUl,  9  Ind.  Shumaker's  Adm'x,  23  Ky.  L. 
App.  670,  36  N.  E.  303.  Rep.  2458,  67  S.  W.  829.     See  also 

164.  Kasjeta  v.  Nashua  Mfg.  Missouri  Pae.  R.  Co.  v.  Fox,  60 
Co.,  73  N.  H.  22,  58  Atl.  874.  Neb.  531,  83  N.  W.  744;  Inter- 

165.  Georgia  Cotton-Oil  Co.  v.  national  &  G.  N.  R.  Co.  v.  Stephen- 
Jaokson,  112  Ga.  620,  37  S.  E.  873;  son,  22  Tex.  Civ.  App.  220,  54 
CHcago,  B.  &  Q.  R.  Co.  v.  Warner,  S.  W.  1086. 

108  III.  538;  Missouri  Pac.  R.  Co.  v.  167.     LouisviUe  &  N.  R.  Co.  v. 

Maokey,  33  Kan.  298,  6  Pac.  291;  Bowcock,  107  Ky.  223,  51  S.  W. 

Louisiana   Western   Extension   R.  580. 

Co.  V.  Carstens,  19  Tex.  Civ.  App.  168.    Wilson    v.    Williams,    22 

190,  47  S.  W.  36.    Fact  that  em-  Ky.  L.  Rep.  567,  58  S.  W.  444 

ployer  is   common  carrier  is  im-  Sours  v.  Great  Northern  R.  Co. 

material  Cole  v.  St.  Louis  Transit  84   Minn.    230,    87    N.    W.    766 

Co.,  183  Mo.  81,  81  S.  W.  1138.  Donley    v.    Dougherty,    174    lU, 

166.  Hester  v.  Jacob  Dold  582,  51  N.  E.  714;  Galveston  H.  & 
Packing  Co.,  95  Mo.  App.  16,  75  S.  A.  R.  Co.  v.  Williams,  26  Tex 
S.W.695;Lomsville&N.  R.  Co.v.  Civ.    App.    153,    62    S.    W.    808; 
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The  degree  of  care  is  not  that  of  the  "common  run"  of 
people  but  of  reasonably  prudent  people."' 

Statements  that  the  care  required  to  be  used  is  in  pro- 
portion to  the  degree  of  danger  and  that  great  care  is  re- 
quired where  the  danger  is  great  are  misleading  if  con- 
strued as  requiring  more  than  ordinary  care.^™ 

It  has  been  held  that  the  care  to  be  used  is  not  to  be 
measured  by  what  a  man  of  the  injured  servant's  "experi- 
ence and  situation"  would  ordinarily  use,'^^  nor  by  the  de- 
gree of  care  the  "inteUigenee  and  understanding"  of  the 
servant  should  have  enabled  him  to  exercise  under  the 
circumstances,  "2  but  by  such  care  as  a  person  of  ordinary 
prudence  would  exercise  under  hke  circumstances.  How- 
ever, as  already  stated,^''  the  same  degree  of  care  is  not 
required  of  a  child  as  of  an  adult  nor,  it  is  held,  of  an 
iminteUigent  person  as  of  an  intelligent  one.  And  plain- 
tiff's experience  is  to  be  taken  into  account  in  eases  of 
contributory  negligence."* 

Whether  the  servant  believed  he  was  acting  prudently, 
at  the  time  of  the  injury,  is  immaterial."^ 

The  care  required  of  minors  has  already  been  referred 
to.  "6 

§  446.  Comparative  negligence. 

The  doctrine  of  comparative  neghgence,  supposed  at 
one  time  to  exist  in  Illinois  and  some  other  jurisdictions, 
has  been  expressly  repudiated  in  many  jurisdictions,  in- 

International  &  G.  N.  R.  Co.  v.  612;  Philadelphia  &  A.  R.  Co.  v. 

Vanlandingham,  38  Tex.  Civ.  App.  Boyer,  97  Pa.  St.  101. 
206,  85  S.  W.  847.    See  also  Gal-  171.    Hillsboro  Oil  Co.  v.  White, 

veston   H.  &  S.  A.  R.  Co.  v.  Bon-  41  S.  "W.  (Tex.  Civ.  App.)  874. 
net,  38  S.  W.  (Tex.  Civ.  App.)  813;  172.     Georgia  Cotton  Oil  Co.  v. 

Whitney   &    Starrett    Co.    v.    O'-  Jackson,  112  Ga.  620,  37  S.  B.  873. 
Rourke,  172  111.  177,  50  N.  E.  242.  173.     See  supra,  preceding  sec- 

169.  National    Syrup    Co.    v.  tion. 

Carlson,  42  lU.  App.  178.  174.    Norfolk  &  W.  R.  Co.  v. 

170.  See  Lake  Shore  &  M.  S.      Hazelrigg,  184  Fed.  828. 

R.  Co.  V.  O'Conner,  115  lU.  254,  175.    Pieart  v.   Chicago,   R.   I. 

3  N.  E.  501;  Missouri  Pac.  R.  Co.      &  P.  R.  Co.,  82  Iowa,  148,  47  N.  W. 
V.  Gibson,  56  Kan.  661,  44  Pao.      1017. 

176.    See  supra,  §  444. 
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eluding  Delaware,"^  Kansas, ^^^  and  Tennessee;"'  and  it 
is  doubtful  if  it  exists  in  any  jurisdiction  at  present  except 
by  statutes  in  sonae  states  -which  at  least  to  some  extent 
revive  the  doctrine. 

Just  what  is  meant  by  comparative  negligence  at 
common  law,  is  not  altogether  clear,  but  it  would  seem 
that  it  includes  only  cases  in  which  the  servant  (plaintiff) 
has  in  fact  been  guilty  of  negligence,  i.  e.,  want  of  ordinary 
care,  and  the  master  has  also  been  guilty  of  negligence, 
in  which  case,  under  that  theory,  plaintiff  may  neverthe- 
less recover  if  his  negligence  was  sUght  in  comparison  with 
that  of  the  master,  and  the  negligence  of  the  master  was 
gross. 

That  this  doctrine  has  been  repudiated  even  in  Illinois 
is  noticed  hereafter.^*" 

Statutory  provisions. 

In  Wisconsin,  by  the  1907  statute,  it  is  provided  that 
where  an  action  is  brought  against  a  railroad  company  by 
a  servant  for  personal  injuries  and  the  jury  finds  the 
negligence  of  the  company  or  of  the  offending  servant  was 
greater  than  the  negligence  of  the  injured  employee, 
and  contributed  in  a  greater  degree  to  such  injmy,  the 
plaintiff  shall  be  entitled  to  recover  and  the  contributory 
negligence  of  the  injured  employee  shall  not  bar  a  recovery. 
This  provision  was  held  to  be  within  the  police  power  of  the 
Legislature,  and  not  so  arbitrary  and  tmreasonable  as  to 
be  invalid  under  the  constitutional  guarantees  of  equal 
protection  and  due  process  of  law.^*^ 

The  supreme  court  evidently  had  considerable  difficulty 
in  construing  this  statute — a  statute  which  permits  jurors 
to  render  verdicts  upon  conjecture  or  guess,  and  upon 
their  own  inclination  unrestrained  by  any  nde  or  stand- 

177.  Stewart  v.  Philadelphia,  179.  East  Tennessee,  V.  &  G. 
W.  &  B.  R.  Co.,  8  Houst.  (Del.)  R.  Co.  v.  Lewis,  89  Term.  235,  14 
450,  17  Atl.  639.  S.  W.  603. 

178.  Kansas    Pao.    R.    Co.    v.  180.     See  infra,  §  517. 
Pointer,  14  Eans.  37;  Chicago,  K.  181.     KUey  v.   Chicago,   M.   & 
&  N.  R.  Co.  V.  Brown,  44  Kans.  St.  P.  R.  Co.,  138  Wis.  215,  119 
384,  24  Pao.  497.  N.  W.  309, 120  N.  W.  766. 
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ard, — ^but  has  finally  reached  a  construction  which  to  some 
extent  removes  the  vicious  character  of  the  act.  It  is 
held  that,  when  the  point  is  properly  raised,  the  court 
must  search  the  evidence  and  ascertain  whether  anything 
appears  from  which  the  jury  would  be  authorized  to  find 
that  the  negligence  of  the  injurer  was  greater  and  con- 
tributed in  a  greater  degree  to  cause  the  injury  than  that 
of  the  injured  servant.  That  in  ascertaining  whether  the 
negligence  of  one  is  greater  than  that  of  another  the  court 
must  keep  in  mind  that  care  must  be  proportionate  to 
risks  to  be  apprehended  and  guarded  against.  ^^^ 


182.  DohT  V.  Wisconsin  Cent. 
R.  Co.,  144  Wis.  545,  129  N.  W. 
252.  In  that  case  the  facts  were 
that  on  a  very  dark  and  foggy  morn- 
ing, the  decedent,  a  section  fore- 
man, started  out  at  7  o'clock  with 
another  section  man  on  his  hand 
car  to  a  place  about  one  and  one- 
half  miles  distant.  Irregular  trains 
were  liable  to  be  sent  over  the  road 
at  any  time.  Section  men  were 
requested  to  look  out  for  all  passing 
trains,  and  were  furnished  with 
time  tables  of  regular  trains.  De- 
cedent was  injured  in  a  collision 
with  an  irregular  train.  The  court 
reviewed  former  cases  and  held  the 
question  of  comparative  negligence 
one  of  law  in  the  case  at  bar  as 
follows:  "In  Zeratsky  v.  C,  M.  & 
St.  P.  Ry.  Co.,  141  Wis.  423,  123 
N.  W.  904,  it  is  recognized  that  the 
question,  whether  the  negligence 
of  the  injured  was  slighter  than 
that  of  the  injurer  may  be  a  ques- 
tion of  fact  or  one  of  law.  In  case 
the  evidence  on  this  point  is  uncon- 
troverted  and  permits  of  only  one 
inference,  it  is  for  the  court  to  de- 
cide this  question.  The  respective 
negligences  are  not  to  be  measured 
or  compared  merely  by  the  old  clas- 
sification of  slight,   ordinary,  and 


gross.  In  that  case,  the  plaintiff 
was  a  rear  brakeman  on  a  freight 
train  and  omitted  a  duty  imposed 
upon  him  by  rule  of  his  employ- 
ment, to  go  back  and  signal  any  on- 
coming train  whenever  his  freight 
train  stopped  on  the  main  track. 
But  his  superior,  upon  whom  the 
heavy  responsibility  of  the  care 
of  life  and  property  rested,  the 
conductor  who  had  charge  of  the 
train,  had  detached  the  locomotive, 
left  the  freight  train,  or  part  of  it, 
standing  on  the  main  track,  and 
departed  for  a  station  some  dis- 
tance ahead  without  even  signaling 
to  the  plaintiff  that  the  train  was 
to  make  a  stop.  This  was  most 
culpable  faithlessness  and  negli- 
gence in  a  trust  involving  the  lives 
and  safety  of  subordinates  and  en- 
dangering the  lives  of  passengers 
on  other  trains.  The  train  dis- 
patcher was  also  negligent,  and 
perhaps  the  conductor  of  the  pas- 
senger train  following  the  aban- 
doned freight.  Zeratsky  attempted 
to  excuse  his  delay  in  going  back 
to  signal  the  passenger  train  follow- 
ing. It  was  held  that  it  was  for  the 
jury  to  determine  whether  the 
negligence  of  the  other  servants  of 
the  defendant  was  greater  than  that 
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The  questions  required  to  be  specifically  submitted  to 
the  jxuy,  where  it  is  a  question  for  the  jury,  is  whether 


of  the  injured  employee,  and  con- 
tributed in  a  greater  degree  to  cause 
his  injury.    Boucher  v.   Raib-oad 
Co.,  141  Wis.  160,  123  N.  W.  913, 
was  a  closer  case  on  this  question, 
but  it  was  considered  that  there  was 
evidence  from  which  the  jury  was 
authorized  to  infer  that  the  injured 
employee  might  have  relied  on  the 
other  negligent  employee  of  higher 
rank  and  greater  responsibility  to 
properly    respond    to    the    signal 
given,  and  so  relying  stepped  into  a 
place,  deadly  if  the  other  negligent 
employee  did  not  properly  respond 
to  the  signal  given,  but  not  so  if  the 
signal  was  properly  responded  to. 
The   injurer   negligently   failed  to 
properly    respond    to    the    signal 
given,   moved   his   engine   further 
than    was    necessary,    while    the 
injured  servant  was  in  a  somewhat 
perilous  position  at  the  best,  and 
in  a  position  calling  for  great  care 
on  the  part  of  the  engineer.     It 
was  held  that  whether  the  negli- 
gence of  the  engineer  was  greater 
and  contributed  in  a  greater  degree 
to  cause  the  injury,  was  for  the 
jury.    In  Clary  v.  Railroad  Com- 
pany,  141   Wis.  411,   123  N.  W. 
649,  the  jury  found  the  plaintiff 
not  guilty  of  contributory  negli- 
gence, thus  making  a  verity  of  the 
lesser  density  of  fog,  the  reliance 
on  his  superior,  the  impossibility 
of  conforming  to  the  rule,  the  abro- 
gation of  the  rule  by  nonuser  and 
consent,  and  also  those  facts  which 
tended    to    support    that    finding. 
Here  the  finding  of  the  jury  is  the 
other  way,  and  impels  us  to  accept 
as   verities   the  facts  in  evidence 
which  support  this  finding. 


In  ascertaining  whether  the  neg- 
ligence of  one  is  greater  than  that 
of  another,  we  must  keep  in  mind 
that  care  must  be  proportionate  to 
risks  to  be  apprehended  and  guard- 
ed against.  "Yet  the  degree  of 
care  required  is  the  same.  In 
either  case  reasonable  care,  or  what 
is  the  same  thing,  ordinary  care, 
only,  is  required.  The  term  'rea- 
sonable care'  has  no  fixed,  definite 
signification,  but  is  a  relative 
term."  Read  v.  Morse,  34  Wis. 
315.  .  .  .  The  questions  must 
be  met  and  decided  under  this 
statute  as  they  arise  and  in  time 
rules  will  be  evolved  from  such 
decisions.  Whether  the  plaintiff's 
negligence  was  slighter  than  that 
of  the  other  person  charged,  and 
whether  the  negligence  of  the  latter 
contributed  iu  a  greater  degree  to 
produce  the  injury,  must  ordi- 
narily be  questions  for  the  jury. 
These  questions  can  only  be  taken 
from  the  jury  where  there  is  a  total 
lack  of  evidence  to  support  a  finding 
that  the  negligence  of  "the  plaintiff 
was  slighter,  or  a  total  lack  of  evi- 
dence to  support  a  finding  that  the 
negligence  of  the  other  person  con- 
tributed in  greater  degree  to  the 
injury. 

For  the  instant  case,  it  is  enough 
to  say  that  here  each  servant  of  the 
railroad  company,  the  injured  and 
the  injurer,  was  of  equal  rank  and 
authority  in  the  management  of 
the  vehicle  used  and  controlled  by 
him.  The  responsibility  resting  on 
each  for  his  safety  and  the  safety  of 
the  group  co-operating  with  him, 
and  for  the  safety  of  the  other 
negligent  servant  and  his  co-operat- 
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the  fault  of  tlie  defendant  was  greater  than  that  of  the 
employee,  and  not  whether  the  fault  of  the  injured  party 
was  greater  or  slighter  as  a  contributing  cause.  ^^' 


ing  group,  and  for  the  safety  of  pas- 
senger trains,  was  at  least  equal. 
The  opportunities  for  anticipating 
and  avoiding  danger  were  at  least 
equal.  The  necessity  for  the  in- 
jurer  to  continue  his  course  without 
stopping  was  more  imperative  and 
necessary.  The  rules  of  employ- 
ment required  the  injured  servant 
to  exercise  diligence  to  keep  out  of 
the  way  of  the  injurer.  The  action- 
able fact,  death,  resulted  from  the 
collision  of  the  two  vehicles,  the 
simultaneous  and  indivisible  re- 
sult of  two  vehicles  negligently 
moved  in  opposite  directions,  to  a 
meeting  point  on  the  same  track. 
Ordinary  care  on  the  part  of  the 
injured  servant  in  the  very  par- 
ticular in  which  the  jury  must  have 
found  him  negligent  would  have 
avoided  the  injury,  notwithstanding 
the  negligence  of  the  injurer.  The 
culpability  of  the  injurer  in  for- 
getting or  failing  to  blow  his  loco- 
motive whistle  more  frequently  as 
a  warning  to  the  trackmen  was 
equal  to  the  culpability  of  the  in- 
jured in  taking  out  his  subordinate 
on  a  hand  car  and  proceeding  along 
the  track  in  the  unusual  fog,  when  a 
train  might  be  expected  to  move 
down  upon  them.  We  may  pre- 
sume the  injured  relied  on  his  abil- 
ity to  get  out  of  the  way  after 
hearing  the  whistle  and  the  injurer 
on  the  rule  of  the  employment, 
that  the  injured  must  keep  out  of 
the  way  of  trains.  Under  such 
circumstances,  there  is  no  evidence 
from  which  a  court  or  a  jury  can 
say    that    the    negUgenee    of    the 


injured  was  slighter  than  that  of 
the  injurer." 

183.  "The  law  of  1907  simply 
requires  the  alleged  actionable 
want  of  ordinary  care  of  the  de- 
fendant, the  alleged  or  claimed 
want  of  ordinary  care,  if  any,  of 
the  plaintiff,  the  proximate  relation 
to  the  injury  of  such  want  of  ordi- 
nary care,  and  in  ease  of  there  be- 
ing such  want  of  care  on  both  sides, 
whether  that  of  the  defendant  was 
the  greater,  to  be  specially  submit- 
ted to  the  jury.  It  does  not,  in 
effect,  change  the  form  of  submis- 
sion required  under  the  general 
special  verdict  statute  and  the 
settled  practice  in  relation  thereto, 
except  as  to  adding  the  new  ele- 
ment. The  issues  should  be  sub- 
mitted accordingly  so  far  as  they 
are  involved  on  the  evidence,  legal 
terms  being  used  in  the  questions 
in  connection  with  appropriate 
explanations  in  the  charge,  so  that 
a  finding  will  result,  specially,  on 
each  of  the  detail  facts  in  issue  on 
the  pleadings  and  in  controversy  on 
the  evidence.  Neither  the  subject 
of  want  of  ordinary  care  of  the  de- 
fendant or  of  the  plaintiff  need  be 
submitted,  unless,  on  the  whole 
evidence,  there  is  room  for  rea- 
sonable differences  of  opinion  in  re- 
spect thereto.  In  case  of  want  of 
ordinary  care  of  both  parties  being 
in  controversy,  so  findings  may 
result,  convicting  both  of  such  fault 
and  that  the  fault  of  each  was  in 
proximate  relation  to  the  injury, 
a  question  should  be  submitted  as 
to  which  was  the  greater,  but  it 
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In  Nebraska  by  a  statute  passed  in  1907  it  was  provided 
that  in  actions  against  railroad  companies  to  recover  dam- 
ages for  personal  injuries  to  any  employee,  or  when  the 
injuries  resulted  in  his  death,  the  fact  that  he  was  guilty 
of  contributory  negligence  does  not  bar  a  recovery  where 
his  contributory  negHgence  was  shght  and  that  of  the 
employer  was  gross  in  comparison,  but  damages  are  to  be 
diminished  by  the  jury  in  proportion  to  the  amount  of 
negligence  attributable  to  such  employee.  It  was  held 
that  such  provision  was  within  the  constitutional  powers 
of  the  Legislature  and  did  not  deprive  the  master  of  the 
equal  protection  of  the  laws.^^* 

Under  a  statute  passed  at  the  1911  session  of  the  Cali- 
fornia legislature,  it  is  provided  that  contributory  negli- 
gence shall  not  bar  a  recovery  where  slight,  and  the 
negligence  of  the  employer  was  gross  in  comparison,  but 
the  damages  may  be  diminished  by  the  jury  in  proportion 
to  the  amount  of  negligence  attributable  to  such  em- 
ployee. 

So  contributory  negligence  is  not  an  absolute  defense 
in  an  action  under  the  federal  Employer's  Liability  Act 
of  1908  relating  to  interstate  commerce  and  the  territories, 
and  abolishing  the  fellow-servant  rule  in  regard  thereto, 
but  the  damages  may  be  diminished  pro  tanto.^^^ 

need  not  be,  and  better  not  be,  fault  of  the  defendant  the  greater?" 
submitted  in  the  set  phrase  of  Jensen  v.  Wisconsin  Cent.  R.  Co., 
whether  the  fault  of  the  injured  145  Wis.  326,  128  N.  W.  982. 
party  "was  greater  or  slighter  as  a  184.  Missouri  Pacific  R.  Co.  v. 
contributing  cause,"  etc.  The  Castle,  172  Fed.  841. 
statute  should  be  administered  in  185.  Colasurdo  v.  Central  R. 
its  spirit.  That  requires,  only,  in  R.  of  N.  J.,  180  Fed.  832.  This  fed- 
case  of  mutual  fault,  that  the  ver-  eral  act  of  1908  has  been  held  un- 
dict  shall  determine  whether  the  constitutional  by  a  state  court  in 
fault  of  the  defendant  was  the  that  it  is  said  to  sanction  a  recovery 
greater.  The  better  way,  it  seems,  where  plaintiff  has  been  guilty  of 
is  to  submit  the  simple  question:  gross  negligence  and  defendant  of 
"If  you  find  that  mutual  fault  of  the  none  at  all.  Hoxie  v.  New  York, 
defendant  and  the  plaintiff  proxi-  N.  H.  &  H.  R.  Co.,  82  Conn.  352, 
mately  caused  the  injury,  was  the  73  Atl.  754. 


1346  Masteb  and  Seevant.  §  447 

§  447.  Proximate  cause. 

As  generally  stated,  the  rule  is  that  contributory  negli- 
gence is  no  defense  unless  it  contributed  to  the  injury 
or  proxinaately  caused  it.^^" 

If  contributory  negligence  is  merely  a  remote  cause, 
or  only  afforded  an  opportunity  for  the  injury,  it  does  not 
bar  a  recovery.^" 

Of  course,  it  is  very  clear  that  if  the  negligence  of  the 
injured  servant  in  no  way  contributed  to  his  injury,  his 
negligence  is  no  defense. 

The  contributory  negligence  must  be  such,  it  is  gener- 
ally held,  that  without  it  the  injury  would  not  have 
occurred;^**  but  it  is  immaterial  which  party  was  the  most 
negligent  or  which  contributed  most  to  cause  the  acci- 
dent,"' except  where  otherwise  provided  by  statute. 

In  other  words,  the  mere  fact  that  the  negligence  of  the 
employer  was  greater  than  that  of  the  injured  servant  does 
not  preclude  the  defense  of  contributory  negligence.^'" 

Act  or  omission  must  not  only  be  negligence,  but  must 
operate  as  proximate  cause,  not  merely  condition. 

The  act  or  omission  of  a  party  injured,  which  amounts 
to  contributory  negligence,  must  be  a  neghgent  act  or 
omission,  and,  in  the  production  of  injury,  it  must  operate 
as  a  proximate  cause  or  one  of  the  proximate  causes,  and 
not  merely  a  condition.  Thus  where  an  employee  was 
put  to  work  on  a  platform  on  defendant's  ice  house,  and 
warned  not  to  go  on  a  certain  part,  which  was  not  railed, 

186.  Southern  R.  Co.  v.  Bas-  188.  Alaska  United  Gold  Min. 
ton,  99  Ga.  798,  27  S.  E.  163;  Co.,  116  Fed.  561,  53  C.  C.  A.  655. 
Charping  v.  Toxaway  MUls,  70  See  also  supra,  definitions  of  con- 
S.  C.  470,  50  S.  E.  186;  Galveston  tributory  negligence. 

H.  &  S.  A.  R.  Co.  V.  Smith,  93  189.     St.  Louis,  S.  W.  R.  Co.  of 

S.  W.  (Tex.  Civ.  App.)  184;  Gal-  Texas  v.  Arnold,  39  Tex.  Civ.  App. 

veston  H.  &  S.  A.  P.  Co.  v.  Pendle-  161,  87  S.  W.  173. 

ton,  30  Tex.  Civ.  App.  431,  70  S.  190.     Kausao   Pao.    R.    Co.    v. 

W.  996.     See  also  definitions  of  con-  Peavey,  29  Kan.  169,  44  Ana.  Rep. 

tributory  negligence,  supra,  §  441.  630.     See  supra,  comparative  neg- 

187.  Fickett    v.    Lisbon    Falls  ligenee. 
Fiber  Co.,  91  Me.  268,  39  Atl.  996. 
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because  of  tlie  danger  of  slipping  on  tlie  ice  and  falling  off, 
and  lie  disregarded  the  -warning  and  was  knocked  to  the 
ground  and  injured  by  bricks  falling  from  the  building 
above  him  through  defendant's  negligence,  he  not  having 
knowledge  of  the  defects  in  the  building,  it  was  held  that 
the  plaintiff's  conduct,  legally  considered,  was  not  a 
cause  of  the  injury.  It  was  a  condition  rather.  It  was 
said:  "If  he  had  not  changed  his  position  he  might  not 
have  been  hurt,  and  so  too,  if  he  had  never  been  bom 
or  had  remained  home  on  the  day  of  the  injury  it  would 
not  have  happened,  yet  no  one  would  claim  his  birth 
or  his  not  remaining  at  home  on  that  day  can  in  any 
legal  sense  be  deemed  a  cause  of  the  injury.  If  the 
plaintiff's  injuries  had  resulted  from  any  of  the  perils  and 
dangers  attendant  upon  the  mere  fact  of  his  standing  and 
working  on  the  east  end  of  the  platform,  which  were 
obvious  and  manifest  to  any  one  in  his  place,  which  were 
in  the  mind  of  the  foreman  when  he  told  the  plaintiff  not 
to  go  there,  and  in  view  of  which  his  fellow-servants 
warned  him,  then  the  claim  of  the  defendant  would  be  a 
valid  one.  The  injury  to  the  plaintiff  was  not  the  result 
of  any  such  dangers,  but  was  caused  by  the  negUgence  of  the 
defendant,  by  the  falling  walls." "^ 

Must  be  act  or  omission  contributing  to  accident, 
not  merely  increasing  or  adding  to  extent  of  injury. 
An  act  or  omission  that  merely  increases  or  adds  to  the 
extent  of  the  loss  or  injury  will  not  have  the  effect  of 
establishing  such  contributory  negUgence  as  wiU  defeat  a 
recovery,  though  it  may  affect  the  amount  of  damages  in  a 
given  case.  To  have  that  effect,  it  must  be  an  act  or 
omission  which  contributes  to  the  happening  of  the  act 
or  event  which  caused  the  injury.  ^^^ 

191.  Smithwick  v.  Hall  &  Up-  son  Co.,  59  Conn.  261,  21  Atl.  924, 
son  Co.,  59  Conn.  261,  21  Atl.  924,  21  Am.  St.  Rep.  104,  12  L.  R.  A. 
21  Am.  St.  Rep.  104,  12  L.  R.  A.  279  [citing  Gould  v.  McKenna,  86 
279.  See  also  Gray  v.  Scott,  66  Pa.  St.  297;  Stebbins  v.  Railroad 
Pa.  St.  345.  Co.,  54  Vt.  464]. 

192.  Smithwiok  v.  Hall  &  Up- 
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§  448.  Negligence  contributing  in  any  degree. 

An  instruction  that  if  tlie  plaintiff  himself  was  guUty 
of  any  negligence  which  "materially"  contributed  to  the 
happening  of  the  injury  he  could  not  recover,  was  held 
to  be  error.  It  was  said  that  the  rule  cannot  thus  be 
qualified.  The  true  rule  is  that  a  plaintiff  cannot  recover 
who  has  contributed  in  any  degree  to  his  injury."' 

§  449.  Kjiowledge  of  danger. 

It  has  been  seen  that  the  basis  of  assumed  risk  is  the 
servant's  knowledge,  actual  or  constructive,  of  both  the 
defect  and  danger.  This  question  of  knowledge  is  not 
referred  to  so  often  in  cases  where  contributory  negligence 
is  a  defense,  and  yet  it  is  clear  that  if  the  servant  has  no 
actual  knowledge  of  the  danger,  and  in  the  exercise  of 
ordinary  care  would  not  have  apprehended  the  danger  in 
time  to  avoid  it,  the  defense  of  contributory  negligence 
cannot  be  set  up;  and  it  is  deemed  necessary  to  cite  only  a 
few  of  the  many  cases  so  holding."* 


193.  Mattimore  v.  City  of  Erie, 
144  Pa.  St.  14,  22  Atl.  817;  Monon- 
gahela  City  v.  Fisoher,  111  Pa.  St. 
9,  2  Atl.  87.  To  same  effect,  St. 
Louis  S.  W.  R.  Co.  of  Texas  v. 
Arnold,  39  Tex.  Civ.  App.  161,  87 
S.  W.  173. 

194.  See  Osborne  v.  Alabama 
Steel  &  Wire  Co.,  135  Ala.  671,  33 
So.  687;  Colbert  v.  Rankin,  72  Cal. 
197,  13  Pac.  491;  Illinois  Terminal 
R.  Co.  V.  Thompson,  210  111.  226, 
71  N.  E.  328;  Montgomery  Coal 
Co.  V.  Barringer,  109  lU.  App.  185 
Louisville,  N.  A.  &  C.  R.  Co.  v 
Buck,  116  Ind.  566,  19  N.  E.  453 
9  Am.  St.  Rep.  883,  2  L.  R.  A.  520: 
Heath  v.  Whitebreast  Coal  &  Min 
Co.,  65  Iowa  737,  23  N.  W.  148 
Caven  v.  Bodwell  Granite  Co. 
99  Me.  278,  59  Atl.  285;  Smith  v! 


Peninsular  Car  Works,  60  Mich. 
501,  27  N.  W.  662,  1  Am.  St.  Rep. 
642;  Gibson  v.  Canadian  Pac.  Nav. 
Co.,  1  Alaska,  407;  Viohl  v.  North 
Pac.  Lumber  Co.,  46  Or.  297,  80 
Pae.  112;  Doyle  v.  Missouri,  K.  & 
T.  Trust  Co.,  140  Mo.  1,  41  S.  W. 
255;  Bunker  Hill  &  SuUivan  Min- 
ing &  Concentrating  Co.  v.  Ober- 
der,  79  Fed.  726,  25  C.  C.  A.  171. 
Although  an  employee  knew  that  a 
pole  he  climbed  was  marked  for 
repairs,  he  was  not  guilty  of  con- 
tributory negligence,  as  matter  of 
law.  He  may  not  have  reahzed 
that,  though  defective,  it  was  so 
dangerous  he  ought  not  to  make 
the  attempt  to  climb  it.  Southern 
BeE  Tel.  &  Tel.  Co.  v.  Clements, 
98  Va.  1,  34  S.  E.  951. 
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Obvious  defects  and  dangers. 
The  rule  as  to  obvious  defects  and  dangers,  that  the 
servant  assumes  the  risk,  has  abeady  been  considered  in 
the  preceding  chapter  on  assumed  risk.  The  same  rule 
applies  to  contributory  negligence  so  that  if  the  defect  and 
danger  are  obvious,  the  servant  is  sometimes  held  to  be 
precluded  from  recovering  on  the  ground  of  contributory 
neghgence  instead  of  assumed  risk. 

§  450.  Rule  in  admiralty. 

Admiralty  courts  are  not  bound  by  the  strict  rules  of 
the  common  or  civil  law  with  respect  to  contributory  neg- 
ligence in  case  of  personal  wrongs.  Contributory  neg- 
ligence on  the  part  of  an  employee  is  not  a  complete 
bar  to  recovery  for  injuries  sustained  in  the  employinent, 
but  is  ground  for  an  apportionment  of  the  damages."^ 

§  451.  When  question  for  court. 

In  an  action  by  an  employee  to  recover  damages  for 
personal  injuries,  in  order  to  determine  whether  the  em- 
ployee, by  recklessly  exposing  himself  to  peril,  has  failed 
to  exercise  the  care  for  his  personal  safety  that  might 
reasonably  be  expected,  and  has  thus  by  his  own  negli- 
gence contributed  to  causing  the  accident,  regard  must 
be  had  to  the  circumstances  of  the  case  and  the  exigen- 
cies of  his  position,  and  the  decision  of  the  question 
ought  not  to  be  withheld  from  the  jury,  xmless  the  evi- 
dence, after  giving  the  plaintiff  the  benefit  of  every 
inference  to  be  fairly  drawn  from  it,  so  conclusively 
establishes  contributory  negligence  that  the  court  would 
be  compelled,  in  the  exercise  of  a  sound  judicial  dis- 
cretion, to  set  aside  any  verdict  rendered  in  his  favor."' 

195.  The  Daylesford,  30  Fed.  and  cold,  forgot  that  the  particular 
633.  car  was  thus  defective,  and  in  de- 

196.  This  was  said  where  on  scending  from  it  was  by  reason 
the  trip  it  was  discovered  a  step  on  thereof  injured.  His  negligence 
a  car  of  a  freight  train  was  missing,  was  held  to  be  a  question  for  the 
which  the  employee  knew,  and  he,  jury.  Kane  v.  Northern  Central 
while  in  the  performance  of  his  du-  R.  Co.,  128  U.  S.  91. 

ties,  when  the  weather  was  severe 

2   M.    &   S.— 27 
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If  different  inferences  by  reasonable  minds  may  be 
drawn  from  the  evidence,  the  question  must  be  sub- 
mitted to  the  jury."^ 

In  some  jurisdictions,  by  statute,  contributory  negli- 
gence in  case  of  injury  from  defective  appliances,  known 
by  the  servant  to  be  defective,  is  always  a  question  for 
the  jury;"^  while  in  at  least  one  state  the  statute  makes 
contributory  negligence  in  all  cases  a  question  for  the 
jury.  "9 

II.  Effect  of  statutes. 

§  452.  In  general. 

In  England,  the  doctriae  of  contributory  negligence 
is  superseded  by  the  Workmen's  Compensation  Act  of 
1897  which,  however,  precludes  a  recovery  'where  the 
injury  is  attributable  to  the  "serious  and  wilful"  mis- 
conduct of  the  employee.  So  in  this  country  statutes 
have  been  enacted  very  recently  in  some  states  modify- 
ing the  defense  of  contributory  negUgence. 

In  this  country,  however,  except  where  otherwise  ex- 
pressly provided,  the  defense  of  contributory  negligence 
is  not  abolished  by  the  Employer's  Liability  Acts^""  and 

197.  Annadall  v.  Union  Cement  been  questioned  that  this  provi- 
&  Lime  Co.,  165  Ind.  110,  74  N.  sion  of  the  Constitution  is  valid. 
E.  893;  Roux  V.  Blodgett  &  Davis  Petroleum  Iron  Works  Co.  v. 
Lumber  Co.,  85  Mich.  519,  48  N.  Wantland,  114  Pae.  (OM.)  717. 
W.  1092,  13  L.  R.  A.  728,  24  Am.  200.  Sievers  v.  Eyre,  122  Fed. 
St.  Rep.  102;  Jancko  v.  West  734;  Atlantic  Coast  Line  R.  Co.  v. 
Coast  Mfg.  &  Inv.  Co.,  34  Wash.  Ryland,  60  Fla.  190,  40  So.  24; 
556,  76  Pac.  78;  Revohnsky  v.  Ad-  Duval  v.  Hunt,  34  Fla.  85,  15  So. 
ams  Coal  Co.,  118  Wis.  324,  95  N.  876;  Thompson  v.  Central  R.  & 
W.  122.  Banking  Co.,  54  Ga.  509;  Baker  v. 

198.  Berthelson  v.  Gabler,  111  Western  &  A.  R.  Co.,  68  Ga.  699; 
App.  Div.  142,  97  N.  Y.  Supp.  421.  Hoben  v.  Burlington  &  M.  R.  R. 

199.  Section  6,  art.  23,  of  the  Co.,  20  Iowa,  562;  Whitcomb  v. 
Constitution  of  Oklahoma  provides :  Standard  Oil  Co.,  153  Ind.  513,  55 
"The  defense  of  contributory  neg-  N.  E.  440;  Missouri  Pac.  R.  Co.  v. 
ligenee  or  of  assumption  of  risk  Haley,  25  Kan.  35;  Hamlett  v. 
shall,  in  all  cases  whatsoever,  be  a  Chicago  &  A.  R.  Co.,  89  Mo.  App. 
question  of  fact,  and  at  all  times  354;  McHugh  v.  Manhattan  R. 
be  left  to  the  jury."     It  has  not  Co.,  88  App.  Div.  354,  85  N.  Y. 
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is  not  afPeoted  thereby  except  that  in  some  states  the  stat- 
utes have  adopted  the  rule  of  comparative  neghgenoe.^" 
So  a  statute  which  wholly  or  partially  abolishes  the 
defense  of  assumed  risk  does  not  preclude  the  defense  of 
contributory  negligence.'"'^ 


Supp.  184;  Hancock  v.  Norfolk  & 
W.  R.  Co.,  124  N.  C.  222,  32  S.  E. 
679;  Southern  Ry.  Co.  v.  Blan- 
ford's  Adm.,  105  Va.  373,  54  S.  B. 
1.  See  also  Soutar  v.  Minneapolis 
International  Electric  Co.,  68  Minn. 
18, 70  N.  W.  796;  Aluminum  Co.  of 
North  America  v.  Ramsey,  89  Ark. 
522, 1 17  S.  W.  568.  In  North  Car- 
olina, it  was  held  that  the  statute 
does  not  deprive  a  railroad  com- 
pany of  the  defense  of  contributory 
negligence.  Hancock  v.  Norfolk  & 
W.  R.  Co.,  124  N.  Car.  222,  32  S. 
E.  679;  Britt  v.  Carolina  Northern 
R.  Co.,  144  N.  Car.  242,  56  S.  E. 
910.  But  see  Greenlie  v.  Railroad 
Co.,  122  N.  Car.  977,  30  S.  E.  115, 
41  L.  R.  A.  399,  65  Am.  St.  Rep. 
734;  Troxler  v.  Railroad  Co.,  124 
N.  Car.  189,  32  S.  E.  550,  44  L.  R. 
A.  313,  70  Ain.  St.  Rep.  580.  It  was 
said  this  defense  is  open  to  defend- 
ant as  modified  in  the  Greenlie  and 
Troxler  eases.  Britt  v.  Carolina 
Northern  R.  Co.,  144  N.  Car.  242, 
56  S.  E.  910.  In  Virginia,  the  de- 
fense of  contributory  negUgence  is 
not  abolished  by  the  constitutional 
provision  nor  by  the  act  of  the  gen- 
eral assembly  approved  March  27, 
1902,  which  provides  that  "knowl- 
edge by  any  railroad  employee  in- 
jured of  the  defective  or  unsafe 
character  or  condition  of  any  ma- 
chinery, ways,  appliances  or  struc- 
tures shall  be  no  defense  to  an  ac- 
tion for  injury  caused  thereby." 
Norfolk  &  W.  R.  Co.  v.  Cheat- 


wood's  Admx.,  103  Va.  356,  47  S. 
E.  489. 

Burden  not  changed  op  prov- 
ing     CONTRIBUTOBT      NEGLIGENCE. 

Where  a  statute  provided  that 
every  railroad  company  shall  be  lia- 
ble for  damages  sustained  by  any 
employee  without  contributing  neg- 
ligence on  his  part,  when  such  dan- 
gers are  caused  by  the  negligence 
of  other  employees  therein  speci- 
fied, it  was  held  that  the  statute 
did  not  change  the  rule  as  to  the 
burden  of  proving  contributory 
negligence.  Dugan  v.  C,  St.  P., 
M.  &  0.  R.  Co.,  85  Wis.  609,  55 
N.  W.  894. 

201.  See  supra,  §  446. 

202.  The  amendment  to  the 
constitution  of  the  state  of  Missis- 
sippi, being  section  193  of  the  con- 
stitution of  1890,  which  provides 
that  knowledge  by  an  employee  of 
defects  in  machinery  shall  not  bar 
a  recovery  by  him  for  injuries 
caused  by  such  defects,  does  not 
preclude  the  defendant  from  having 
the  facts  of  such  knowledge  on  the 
part  of  the  employee  considered  in 
its  bearing  upon  the  issue  of  the 
plaintiff's  contributory  negligence. 
Buckner  v.  Richmond  &  D.  R.  Co., 
72  Miss.  873,  18  So.  449.  The 
Code  of  1906,  see.  4056,  providing 
that  knowledge  by  employees  of  a 
railroad  of  defects  in  ways  or  appli- 
ances, shall  not  be  a  defense  to  an 
action  for  personal  injury,  does  not 
abolish  the  defense  of  contributory 
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§  4S3.  Effect  of  neglect  of  statutory  duty  by  employer. 

In  the  chapter  on  assumed  risk  it  has  been  stated 
that  that  defense  is  not  precluded  in  many  jurisdictions 
because  the  duty  violated  by  the  employer  was  one 
expressly  imposed  by  statute.^"' 

In  a  few  states  in  this  country,  pursuant  to  an  express 
statutory  provision,  2"  ^  or  by  virtue  of  judicial  construc- 
tion, it  is  held  that  contributory  negligence  is  no  defense 
where  the  violation  of  the  statute  by  the  master  is  the 
cause  of  the  injury.  But  the  doctrine  generally  pre- 
vailing is  that  the  fact  that  a  duty  is  imposed  upon  the 
master  by  statute  does  not  change  the  rules  of  law  as 
to  contributory  negligence.  ^"^ 

In  some  of  the  states  the  doctrine  is  that  a  "wilful" 
disregard  of  the  provisions  of  a  statute  imposing  a  par- 
ticular duty  on  the  part  of  the  master  precludes  the 
defense  of  contributory  negligence.  ^"^ 


negligence.  However,  such  con- 
tributory negligence  must  consist 
of  something  other  than  mere 
knowledge  of  the  defect.  Where 
an  employee,  under  the  direction 
of  his  superior,  uses  a  defective  ap- 
pliance, he  is  not  precluded  from 
recovery  for  injuries  received  where 
used  in  a  careful  manner.  Yazoo  & 
M.  V.  R.  Co.  V.  Scott,  95  Miss.  43, 
48  So.  239.  If  in  using  an  unlawful 
coupler  (not  being  automatic)  an 
employee  contributes  to  an  accident 
to  him  by  his  own  carelessness,  he 
cannot  recover,  notwithstanding 
the  Federal  Act  provides  that  such 
a  servant  shall  not  be  deemed  to 
have  assumed  the  risk.  Winkler  v. 
Philadelphia  &  R.  R.  Co.,  4  Pen- 
new.  (Del.)  8,  53  Atl.  90;  Schlem- 
mer  v.  Buffalo  R.  &  P.  R.  Co.,  220 
U.  S.  590,  31  Sup.  Ct.  Rep.  561, 
decided  May  15,  1911. 

203.  See  supra,  §  359. 

204.  Under  a  statute  passed  at 
the  last  session  of  the  California 


legislature,  it  is  provided  that  it 
shall  be  conclusively  presumed 
that  the  injured  employee  was  not 
guilty  of  contributory  negligence 
in  any  case  where  the  violation  of 
any  statute  enacted  for  the  safety 
of  employees  contributed  to  such 
employee's  injury. 

205.  Anderson  v.  C.  N.  Nelson 
Lbr.  Co.,  67  Minn.  79,  69  N.  W. 
630;  Schulte  v.  Pfaudler  Co.,  150 
Mich.  427,  113  N.  W.  1120;  Trom- 
bley  V.  McAfee,  152  Mich.  495,  116 
N.  W.  191;  Kilpatrick  v.  Grand 
Trunk  R.  Co.,  72  Vt.  263,  47  Atl. 
827,  82  Am.  St.  Rep.  939;  Klotz  v. 
Power  &  M.  M.  Co.,  136  Wis.  107, 
116  N.  W.  770,  17  L.  R.  A.  904,  n. 
s. ;  Lake  Erie  &  W.  R.  Co.  v.  Craig, 
73  Fed.  642. 

206.  Western  A.  C.  &  C.  Co.  v. 
Beaver,  192  lU.  333,  61  N.  E.  335; 
Riverton  Coal  Co.  v.  Shepherd,  207 
111.  395,  69  N.  E.  921;  KeUeyviUe 
Coal  Co.  V.  Strine,  217  111.  516,  75 
N.  B.  375;  Henrietta  Coal  Co.  v. 
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Blocking  frogs. 
Leaving  a  frog  in  its  track  unguarded  is  not  such 
negligence  on  the  part  of  a  railroad  company  as  will,  at 
common  law,  render  it  absolutely  liable  for  injuries 
resulting  therefrom,  regardless  of  the  contributory  neg- 
ligence of  the  person  injured.  Statutes  requiring  that 
frogs  shall  be  blocked,  and  providing  that  a  railroad 
company  shall  be  liable  for  all  damages  on  account  of 
injuries  which  may  be  sustained  by  reason  of  the  neglect 
of  the  company  to  provide  such  blocking,  does  not  take 


Martin,  221  10.  460,  77  N.  E.  902; 
McGlen  v.  Campbell,  101  Fed.  936. 
An  intentional  violation  or  disre- 
gard of  tlie  statute  is  considered 
a  wilful  violation  thereof  in  some 
jurisdictions.  Thus,  where  the 
owner  of.  a  mine  has  failed  to  com- 
ply with  the  statute  requiring  mines 
to  be  examined  and  dangerous 
places  to  be  marked,  contributory 
negligence  was  held  not  a  defense. 
Kelleyville  Coal  Co.  v.  Strine,  217 
111.  516,  75  N.  E.  375.  And  also 
where  a  statute  required  mine  own- 
ers to  maintain  an  open  passage- 
way around  the  landing  place  at 
the  bottom  of  a  shaft.  Chicago- 
CoulterviUe  Coal  Co.  v.  Fidelity  & 
Casualty  Co.,  130  Fed.  957;  Ful- 
ton V.  Wilmington  Star  Min.  Co., 
133  Fed.  193,  66  C.  C.  A.  247,  68 
L.  R.  A.  166.  In  Illinois,  the  viola- 
tion of  a  statute  or  ordiuance  by 
the  master  is  not  necessarily  wilful 
injury  so  as  to  bar  the  defense  of 
contributory  negligence.  Brown  v. 
Siegel,  Cooper  &  Co.,  191  111.  226, 
60  N.  E   815. 

Fencing  shafts  in  mines.  Re- 
vised Statutes  of  Illinois,  chapter 
93,  section  14,  provides  that  injury 
or  loss  of  life  occasioned  by  a  wilful 
violation  of  the  requirement  as  to 


fencing  coal  mine  shafts  shall  be 
actionable.  It  was  held  that  con- 
tributory negligence  was  not  a  de- 
fense. An  instruction  defining  the 
term  "wilful  violation"  to  be  a  vio- 
lation of  its  provisions  knowingly 
and  deliberately  committed  was 
held  correct.  It  was  further  held 
that  it  was  not  error  to  refuse  an 
instruction  that  if  the  jury  believed 
from  the  testimony  that  the  de- 
fendant, in  good  faith,  for  the  pro- 
tection of  the  entrance,  boarded 
and  fenced  it  and  arranged  the  car 
and  operation  of  it  to  act  as  a  gate 
or  covering  for  the  shaft,  and  that 
such  protection  was  sufficient  to 
protect  a  person  in  the  exercise  of 
the  care  that  a  person  of  ordinary 
care  should,  under  the  circum- 
stances, exercise,  from  falling  into 
the  shaft,  then  the  act  of  the  de- 
fendant was  not  wilful  and  the  ver- 
dict should  be  for  them.  It  was 
said:  The  very  object  of  the  stat- 
ute was  to  prevent  injuries  to  per- 
sons employed  in  coal  mines  so  that 
negligence  on  their  part  in  the  man- 
ner of  doing  their  work  should  not 
prove  fatal.  Catlett  v.  Young,  143 
111.  74,  32  N.  E.  447.  See  also  Min- 
ing Co.  V.  Roach,  68  111.  174;  Litch- 
field Coal  Co.  V.  Taylor,  81  111.  590. 
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away  the  defense  of  contributory  negligence.^"'  In  Mis- 
souri, however,  the  statute  expressly  precludes  the 
defense.^"* 

Safeguarding  machinery. 

Where  a  statute  required  tumbling  rods  of  threshing 
machines  to  be  boxed,  and  provided  that  the  persons 
owning  or  operating  such  machines  shall  be  liable  in 
damages  to  any  person  injured  by  reason  of  neglect  so 
to  do,  it  was  held  that  the  statute  was  not  intended  to 
change  the  general  rule  applicable  to  such  cases;  that 
a  plaintiff  cannot  recover  for  injuries  resulting  from  the 
alleged  neghgence  of  the  defendant  if  his  own  negUgence 
in  any  way  contributed  to  the  injury.  ^^^ 

And  it  was  held  that  contributory  negUgence  is  a 
defense  in  case  of  an  injury  from  failure  to  comply  with 
a  statute  providing  for  the  guarding  of  cog  wheels  of  a 
machine.  ^1° 

And  the  same  rule  applies  where  the  negligence  con- 
sists of  violating  a  statute  in  regard  to  safeguards  over 
any  machinery.^" 

207.    Holum  v.  C.  M.  &  St.  P.  208.     Coleman   v.   Himmellber- 

R.  Co.,  80  Wis.  299,  50  N.  W.  99;  ger-Harrison  Land  &  Lumber  Co., 

Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  105  Mo.  App.  254,  79  S.  W.  891, 

Ullom,  20  Ohio  Cir.  C.  R.  512,  11  holding,    however,     that    servant 

0.  C.  D.  321 ;  Gillin  v.  Patten  &  could  not  recover  where  act  causing 

S.  R.  Co.,  93  Me.  80,  44  Atl.  361.  injury  was  not  in  discharge  of  his 

It  was  held  that  Public  Acts  of  duty. 

Michigan  of  1883,  page  191,  which  209.     Reynolds  v.  Hindman,  32 

requires   that  frogs  and   switches  la.  146. 

shall  be  blocked,  does  not  relieve  210.     Hunter     v.     Washington 

an  employee  from  the  consequences  Pipe  &  Foundry  Co.,  43  Wash.  167, 

of  contributory  negligence  nor  from  86  Pac.  171. 

the  doctrine  of  assumed  risk.  Grand  211.     Langlois  v.  Dunn  Worsted 

V.  Mich.  Cent.  R.  Co.,  83  Mich.  Mills,  25  R.  I.  645,  57  Atl.  910; 

564,  47  N.  W.  837,  11  L.  R.  A.  402;  Swenson  v.  Osgood-Blodgett  Mfg. 

Ashman  v.  Flint  &  P.  M.  R.  Co.,  90  Co.,  91  Minn.  509,  98  N.  W.  645; 

Mich.  667,  51  N.  W.  645.     See  also  Baltimore  &  O.  S.  W.  R.  Co.  v. 

Lake  Erie  &  W.  R.  Co.  v.  Craig,  73  Cavanaugh,  35  Ind.  App.  32,  71  N. 

Fed.     642,     so     construing    Ohio  E.    239.     Chapter    459,    Laws    of 

statutf.  1887,  of  Wisconsin,  provides  that 
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Cars. 

WMle  the  interstate  conamerce  act  requiring  auto- 
matic couplers  on  cars,  provides  that  a  servant  does  not 
assume  the  risk  from  cars  not  so  equipped,  yet  the  serv- 
ant is  not  thereby  relieved  from  the  consequences  of 


all  belting,  shafting,  gearing,  hoists, 
fly  wheels,  elevators  and  drums  of 
manufacturing  establishments  so 
located  as  to  be  dangerous  to  em- 
ployees when  engaged  in  their  ordi- 
nary duties  shall  be  securely  guard- 
ed or  fenced  "so  as  to  be  safe  to 
persons  employed  in  any  such  place 
of  employment."  It  further  pro- 
vides for  a  penalty  of  $75  for  vio- 
lation of  these  provisions.  An  em- 
ployee was  injured  by  contact  with 
exposed  gearing  in  a  mill,  and  it  was 
assumed  that  the  doctrine  of  con- 
tributory negligence  and  assumed 
risk  applied.  Nadau  v.  White  River 
Lumber  Co.,  76  Wis.  120,  43  N.  W. 
1136,  20  Am.  St.  Rep.  29;  Thomp- 
son V.  Edward  P.  AlUs  Co.,  89  Wis. 
523,  62  N.  W.  527.  Although  in  a 
case  where  an  injury  to  an  employee 
is  caused  by  the  negligent  omission 
of  an  employer  to  guard  or  protect 
his  machinery,  the  statute  of  1906 
abrogates  the  rule  which  bars  re- 
covery on  the  ground  of  assumption 
of  the  risk  by  continuance  in  the 
emplojTnent,  it  does  not  affect  the 
employer's  right  to  the  defense  of 
contributory  negligence.  Klotz  v. 
Power  &  M.  M.  Co.,  136  Wis.  107, 
116  N.  W.  770,  17  L.  R.  A.  (n.  s.) 
904.  An  employee  getting  caught 
in  ungfuarded  cog  wheels  of  the 
machine  upon  which  he  was  work- 
ing, the  machine  being  of  simple 
construction  and  the  unguarded 
cogs  plainly  visible,  was  held  guilty 
of  contributory  negligence  prevent- 
ing a  recovery  for  his  injuries.    An 


omission  of  a  statutory  duty  does 
not  deprive  the  employer  of  the 
defense  of  contributory  negligence. 
Sehulte  v.  Pfaudler  Co.,  150  Mich. 
427,  113  N.  W.  1120.  See  also 
Trombly  v.  McAfee,  152  Mich.  494, 
116  N.  W.  191.  In  Washington, 
the  doctrine  of  assumed  risk  not 
being  permissible  as  a  defense  where 
an  injury  is  claimed  to  be  the  result 
of  the  violation  of  a  statute,  an 
employee  cannot  be  held  to  be 
guilty  of  contributory  negligence 
on  the  ground  of  working  in  the 
place,  where  the  risk  is  not  assumed 
as  above  stated,  unless  the  injury 
which  he  sustains  is  caused  by  a 
negligent  act  of  his  own  and  not 
solely  by  the  dangers  of  his  situa- 
tion. HaU  V.  West  Slade  Mill  Co., 
39  Wash.  447,  81  Pac.  915.  Chapter 
462,  Laws  of  1887,  of  New  York, 
provides  that  all  gearing  and  belt- 
ing shaU  be  provided  with  proper 
safeguards  in  a  factory  in  which 
women  and  children  are  employed, 
with  a  penalty  for  neglect  or  refusal. 
It  was  held  that  an  infant  employee 
could  not  recover  when  he  was  in- 
jured by  getting  his  hand  in  ex- 
posed gearing  while  pulling  out  a 
lever  at  the  side  of  the  machine, 
not  in  motion,  in  order  to  start  it, 
at  the  request  of  a  fellow-workman, 
the  duty  being  outside  of  the  scope 
of  his  employment,  where  he  knew 
of  the  absence  of  guards.    White 

,,  V.  Witteman  Lith.  Co.,  131  N.  Y. 

>'^'631,  30  N.  E.  236. 
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his  own  contributory  negligence.  An  employee  was  held 
guilty  of  contributory  neghgence  ia  going  between  cars 
not  so  equipped  to  couple  them."^" 

A  railroad  employee  is  not  relieved  from  using  ordinary 
care  and  prudence  by  reason  of  the  federal  statute  which 
requires  raUroad  companies  to  equip  all  freight  cars  used 
in  interstate  coromerce  with  hand  holds  or  grab  irons, 
and  which  provides  that  any  employee  who  may  be 
injured  by  reason  of  a  failure  to  provide  such  equipment 
shall  not  be  deemed  thereby  to  have  assumed  the  risk 
thereby  occasioned  although  continuing  in  the  employ 
of  such  company.  ^^' 

Cattle  guards  and  crossings,  construction  of. 

Section  1288  of  the  Iowa  Code,  after  stating  the  duty 
on  the  part  of  railroad  companies  in  respect  to  the  con- 
struction of  safe  crossings  and  cattle  guards,  provides, 
"and  any  railroad  company  neglecting  and  refusing  to 
comply  with  the  proAdsions  of  this  section  shall  be  Uable 
for  all  damages  sustained  by  reason  of  such  neglect  and 
refusal,  and  in  order  for  the  injured  party  to  recover  it 
shall  only  be  necessary  for  him  to  prove  such  neglect  or 
refusal."  It  was  held  that  the  defense  of  contributory 
neghgence  was  not  barred,  ^^* 

212.  Denver  &  R.  G.  R.  Co.  v.  tate.  Whatever  may  have  been 
Arrighi,  129  Fed.  347,  63  C.  C.  A.  said  or  intimated  as  holding  a  con- 
649.  trary  view  in  Pajme  v.  Railway  Co., 

213.  Cleveland,  C.  C.  &  St.  L.  44  Iowa,  236;  McKilvery  v.  Rail- 
R.  Co.  V.  Baker,  91  Fed.  224.  way  Co.,  84  Iowa,  458;  Moriarty 

214.  It  was  said:  Under  this  v.  Railway  Co.,  64  Iowa,  700;  Land 
section  a  recovery  may  be  had  by  v.  Railway  Co.,  49  Iowa,  469,  is 
proving  the  neglect  or  refusal,  and  disapproved.  The  court  also  dis- 
that  the  party  was  injured  as  a  re-  tingniishes  cases  arising  under  see- 
sult  thereof.  When  this  is  done  a  tion  1289,  relating  to  fencing  of 
prima  facie  case  is  made,  which,  in  railroads,  where  the  provision  is 
the  absence  of  testimony  by  the  that  a  railroad  company  "shall  be 
defendant,  the  statute  provides  liable  to  the  owner  of  any  such 
shall  be  suf&cient  to  warrant  a  re-  stock  injured  or  killed  by  reason  of 
covery.  The  defendant,  however,  the  want  of  such  fence  for  the  value 
may  establish  any  defense  it  may  of  the  property  or  damages  caused, 
have,  including  the  contributory  unless  the  same  was  occasioned  by 
neghgence  of  the  plaintiff's  intes-  the  wilful  act  of  the  owner  or  his 
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Mines. 

In  some  states,  where  an  injury  is  caused  by  a  "wilful" 
violation  of  a  statute  relating  to  the  condition  of  mines, 
contributory  negligence  is  no  defense.^"  In  other  states, 
contributory  negUgence  is  a  defense  even  in  such  cases.  ^^' 

Elevators. 

A  statute  of  Massachusetts  relating  to  elevators  pro- 
vides that  the  openings  of  all  hoistways,  hatchways, 
elevators  and  well  holes  upon  every  floor  of  a  factory 
shall  be  protected  in  a  manner  specified,  and  that  any 
owner  of  a  factory  shall  be  Uable  for  all  damages  suf- 
fered by  any  employee  by  reason  of  the  violation  of  any 
provision.  In  an  action  brought  under  this  act  it  was 
held  that  an  employee  cannot  maintain  an  action  against 


agent,  and  in  order  to  recover  it 
shall  only  be  necessary  for  the 
owner  to  prove  the  injury  or  de- 
struction of  his  property",  on  the 
ground  that  under  section  1289  the 
company's  liabUity  is  made  abso- 
lute, unless  the  injury  was  the  re- 
sult of  the  wilful  act  of  the  owner  or 
his  agent.  Ford  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  91  Iowa,  179,  59  N. 
W.  5,  24  L.  R.  A.  657. 

215.  See  supra,  this  section. 

216.  Under  sections  298-1301, 
Revised  Statutes  of  Ohio,  which 
require  the  operator  of  a  coal  mine 
to  keep  the  same  free  from  gas  and 
to  have  the  working  places  exam- 
ined every  morning  with  a  safety 
lamp  before  workmen  are  allowed 
to  enter,  and  give  a  cause  of  action 
to  a  person  injured  for  direct  dam- 
age occasioned  by  any  violation  or 
wilful  failure  to  comply  with  the 
requirements  of  the  statute,  an 
employee  cannot  maintain  an  ac- 
tion against  his  employer  for  an 
injury  following  such  violation, 
unless  at  the  time  he  was  injured 


he  was  in  the  exercise  of  due  care. 
It  was  said  by  the  court,  quoting 
the  language  used  in  Spiva  v.  Min- 
ing Co.,  88  Mo.  68,  where  a  statute 
somewhat  similar  was  under  con- 
sideration: "The  duties  imposed  by 
the  statute  were  for  the  health  and 
safety  of  those  engaged  in  mining 
labor  and  occupation,  and  entitled 
to  its  benefits,  but  it  is  not  the  in- 
tention of  the  act  or  policy  of  the 
law  to  exempt  any  one  from  the 
direct  and  immediate  consequences 
of  his  own  carelessness.  One  who 
voluntarily  assumes  a  risk  thereby 
waives  the  provisions  of  a  statute 
made  for  his  protection."  It  was 
held  that  proof  of  failure  to  obey 
the  statute  is  aU  that  is  necessary 
to  establish  negligence;  but  the 
statute  does  not  change  the  weU 
established  rule,  that  where  one 
has  been  guilty  of  negligence  which 
may  result  in  injury  to  others,  still 
the  others  are  bound  to  exercise 
ordinary  care  to  avoid  injury. 
Krause  v.  Morgan,  52  Ohio  St.  662, 
40  N.  E.  886. 
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his  employer  for  an  injury  caused,  by  such  violation, 
unless  at  the  tinae  he  was  injured  he  was  in  the  exercise 
of  due  care.  The  law  of  Massachusetts  is  held  to  be 
that,  where  a  statute  does  not  otherwise  provide,  the 
rule  requiring  the  plaintiff,  in  an  action  for  negUgence, 
to  show  that  at  the  time  of  the  injury  complained  of  he 
was  in  the  exercise  of  due  care,  is  the  same  whether  the 
action  is  brought  under  a  statute  or  at  common  law.''^^ 
So  mere  violation  of  a  city  ordinance  regulating  the  con- 
struction and  operation  of  elevator  gates,  does  not  ex- 
cuse contributory  negUgence  on  the  part  of  the  servant.  ^^* 

Fencing  tracks. 

It  was  held  that  the  New  York  statute  was  designed 
for  the  protection  of  employees  and  passengers  upon 
trains;  that  the  duty  to  fence  a  track  was  unqualified, 
and  for  a  violation  thereof,  causing  injury,  a  railroad 
company  incurs  responsibility.  The  court  had  uni- 
formly held  that  the  defense  of  contributory  negUgence 
was  barred  where  injury  to  stock  was  involved.  But  in 
the  present  ease  the  opinion  concludes  as  foUows:  "We 
are  therefore  of  the  opinion  that  the  railroad  company 
was  responsible  to  the  plaintiff  for  the  injuries  received 
without  any  fault  on  his  part."^" 

The  general  railroad  act  of  1872  of  Wisconsin  required 
railroads  to  be  fenced,  and  declared  the  UabiUty  of  the 
companies  for  injury  to  domestic  animals  occasioned  by 
failure  to  fence.  When  such  fences  are  made  and  main- 
tained, these  sections  declare  that  the  companies  shall 
be  Uable  only  for  wilful  or  otherwise  negligent  injury. 
Chapter  248,  Laws  of  1875,  requires  railroads  two  years 
or  more  in  operation  to  be  fenced  through  enclosed  lands, 
and,  upon  failure  of  the  company,  authorizes  occupants 
thereof  to  give  notice  to  the  companies  to  fence,  and 
upon   continued  failure  gives   an   action   to   occupants 

217.  Taylor  v.  Manufacturing  219.  Donnegan  v.  Erhardt,  119 
Co.,  143  Mass.  470,  10  N.  E.  308.  N.  Y.  468,  23  N.  E.  1051,  7  L.  R. 

218.  Browne  v.  Siegel,  Cooper  A.  527. 
Co.,  191  111.  226,  60  N.  E.  815. 
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against  the  companies  for  a  penalty  for  every  train 
passing  througli  their  inclosed  lands.  It  was  held  that 
these  provisions  did  not  exclude  the  defense  of  contrib- 
utory negligence,  overruling  former  decisions  where  it 
had  been  held  the  duty  was  absolute.  ^^^ 

The  rule  in  Wisconsin  is  changed,  however,  by  a  later 
decision.  2  2^ 

Whether  the  defense  of  contributory  negUgence  can 
be  urged  has  also  been  considered  in  Missouri, ^^^  Min- 


220.  Curry  v.  C.  &  N.  W.  R. 
Co.,  43  Wis.  665. 

221.  Section  1810  of  the  Re- 
vised Statutes  of  Wisconsin,  re- 
quires the  construction  of  fences 
by  railroad  companies,  and  pro- 
vides that  "until  such  fences  and 
cattle  gniards  shall  be  duly  made, 
every  railroad  corporation  owning 
or  operating  any  such  roads  shall 
be  liable  for  all  damages  done  to 
cattle,  horses  or  domestic  animals 
or  persons  thereon  occasioned  in 
any  manner,  in  whole  or  in  part, 
by  the  want  of  such  fences  or  cattle 
guards;  but  after  such  fences  and 
cattle  guards  shall  have  been  in 
good  faith  constructed,  such  lia- 
bilities shall  not  extend  to  damages 
occasioned  in  part  by  contributory 
negligence,  nor  to  defects  existing 
without  negUgenee  on  the  part  of 
the  corporation  or  its  agents."  It 
was  held  that  the  protection  af- 
forded extended  to  employees,  and 
that  the  liability  for  failure  to 
erect  fences  was  absolute  and 
barred  the  defense  of  contributory 
negligence.  The  case  of  Curry  v. 
Railroad  Co.,  43  Wis.  665,  distin- 
guished. Quackenbush  v.  Wis.  & 
Minn.  R.  Co.,  62  Wis.  411,  22  N. 
W.  519. 

222.  The  Missouri  statute,  sec- 
tion 2611,  requires  railroad  compa- 


nies to  maintain  fences  along  their 
tracks,  and  concludes  in  language 
somewhat  similar  to  the  New  York 
statute,  as  follows:  "And  until 
fences,  openings,  gates  and  fence 
crossings  and  cattle  guards  as  afore- 
said shall  be  made  and  maintained, 
such  corporation  shall  be  liable  in 
double  the  amount  of  all  damages 
which  shall  be  done  by  its  agents, 
engines  or  cars  to  horses,  cattle, 
mules  or  other  animals  on  said 
road,  or  by  reason  of  any  horses, 
cattle,  mules  or  other  animals  es- 
caping from  or  coming  upon  said 
lands,  fields  or  inclosures,  occa- 
sioned in  either  case  by  the  failure 
to  construct  or  maintain  such 
fences  or  cattle  guards.  After  such 
fences,  farm  crossings  and  cattle 
guards  shall  be  duly  made  and 
maintained,  said  corporation  shall 
not  be  liable  for  any  such  damages 
unless  neghgently  or  wilfully  done." 
A  brakeman  was  injured  as  a  re- 
sult of  a  collision  with  a  steer  which 
had  strayed  upon  the  track  of  the 
defendant  railroad  through  a  de- 
fective fence.  It  was  claimed  on 
the  part  of  the  defendant,  in  addi- 
tion to  a  denial  that  the  steer  came 
onto  the  track  through  a  defective 
fence,  that  the  statute  did  not  avail 
employees,  and  that  the  plaintiff 
was  guilty  of  contributory  negli- 
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nesota,^^'    the    United   States    supreme    court, ^''^    and 
lowa.^^^ 


gence  in  not  being  in  Ms  proper 
place  on  top  of  the  caboose.  It 
was  said  in  reference  to  a  request  to 
charge  upon  the  question  of  the 
plaintiff's  contributory  negligence, 
that  it  was  obvious  that  if  there 
was  in  the  charge  no  reference  to 
the  matter  of  contributory  negh- 
gence,  and  the  case  stood  alone 
upon  the  refusal  to  give  this  in- 
struction, the  ruling  (refusing  the 
request)  could  not  be  maintained. 
But  the  court  did  not  refer  to  the 
matter,  and  the  question  is  whether 
he  did  so  fuUy  and  accurately,  etc. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Rees- 
man,  60  Fed.  370,  9  C.  C.  A.  20,  23 
L.  R.  A.  768. 

223.  A  statute  of  Minnesota 
provided  that  "any  company  or 
corporation  operating  a  line  of 
railroad  in  this  state,  and  which 
company  or  corporation  has  failed 
or  neglected  to  fence  said  road  and 
to  erect  crossings  and  cattle  guards, 
and  maintain  such  fences,  crossings 
and  cattle  guards,  shall  hereafter 
be  liable  to  all  damages  sustained 
by  any  person  in  consequence  of 
such  failure  or  neglect."  It  was 
held  that  such  statute  did  not  have 
the  effect  to  bar  the  defense  of  con- 
tributory negligence  or  assumed 
risk.  Fleming,  Admr.  v.  St.  Paul 
&  D.  R.  Co.,  27  Minn.  Ill,  6  N. 
W.  448;  Johnson  v.  C.  M.  &  St.  P. 
R.  Co.,  29  Minn.  425. 

224.  It  was  said  in  reference  to 
statutes  requiring  fences  as  a  pro- 
tection for  animals  and  giving  an 
action  to  the  owner  for  the  loss 
caused  by  the  breach  of  that  duty, 
"and  although  in  the  case  of  in- 


jury to  persons  by  reason  of  the 
same  default,  the  failure  to  fence 
is  not,  as  in  the  ease  of  animals, 
conclusive  of  the  liability,  irre- 
spective of  negligence,  yet  an  action 
wiU  lie  for  the  personal  injury,  and 
this  breach  of  duty  will  be  evidence 
of  negligence."  It  was  further 
said :  The  question  of  contributory 
negligence  does  not  appear  to  us 
to  arise  upon  this  record.  It  is  not 
contended  by  the  counsel  for  the 
defendant  in  error  that  if  there  was 
evidence  tending  to  prove  negli- 
gence on  its  part  the  case  could 
properly  have  been  withdrawn 
from  the  jury  on  the  ground  that 
it  appeared  as  matter  of  law  that 
the  plaintiff  is  not  entitled  to  re- 
cover by  reason  of  his  own  contrib- 
utory negligence.  Hayes  v.  Mich. 
Cent.  R.  Co.,  Ill  U.  S.  228. 

225.  Section  1289  of  the  Iowa 
Code,  requiring  the  fencing  of  rail- 
road tracks,  concludes:  (The  rail- 
way company)  "shall  be  liable  to 
the  owner  of  any  such  stock  injured 
or  killed  by  reason  of  the  want  of 
such  fence  for  the  value  of  the 
property  or  damage  caused,  unless 
the  same  was  occasioned  by  the 
wilful  act  of  the  owner  or  his  agent; 
and  ia  order  to  recover,  it  shall  only 
be  necessary  for  the  owner  to  prove 
the  injury  or  destruction  of  his 
property."  It  was  held  that  the 
terms  of  this  statute  made  a  rail- 
road company  liable  absolutely, 
unless  the  injury  was  a  result  of 
the  wilful  act  of  the  owner  or  agent. 
Spence  v.  Railway  Co.,  25  Iowa, 
139;  Inman  v.  Railway  Co.,  60 
Iowa,  459,  15  N.  W.  286.   See  also 
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Fires,  prescribing  liability  for. 
The  Iowa  statute,  in  addition  to  requiring  railroad 
companies  to  fence  their  tracks,  also  contain  a  provision 
as  follows:  "Any  corporation  operating  a  railway  shall 
be  liable  for  all  damages  by  fire  that  is  set  out  or  caused 
by  operating  any  such  railways,  and  such  damage  may 
be  recovered  by  the  party  damaged  ia  the  same  manner 
as  set  forth  in  this  section  to  stock."  The  provision  in 
regard  to  stock  is  that  the  company  shaU  be  Hable  to  the 
owner  of  such  stock  for  the  value  of  the  property  injured 
or  killed  by  reason  of  the  want  of  such  fence,  unless  the 
same  was  occasioned  by  the  wilful  act  of  the  owner  or 
his  agent.  It  was  held  that  where  property  was  de- 
stroyed by  fire  this  statute  barred  the  defense  of  con- 
tributory negligence.  ^^^ 

Sign  boards,  erection  of. 
Section  1331,  revision  of  1860,  of  the  Iowa  statute, 
after  stating  the  duty  required,  provided:  "And  every 
company  neglecting  or  refusing  to  erect  such  sign  shall 
be  liable  in  damages  for  all  injuries  occurring  to  persons 
or  property  from  such  neglect  or  refusal."  It  was  said: 
This  statute  imposes  a  duty  upon  the  defendant,  a 
failure  to  discharge  which  is  neghgence.  Proof  of  such 
failure  establishes  one  of  the  conditions  essential  to  the 
plaintiff's  right  of  recovery,  but  it  does  not  relieve  him 
from  the  necessity  of  establishing  the  other  condition, 
to-wit,  that  his  own  neghgence  did  not  contribute  to  the 
injmy.  It  is  just  as  incumbent  upon  the  plaintiff  to 
show  reasonable  care  on  his  part,  when  the  negligence 
of  the  defendant  consists  in  the  failure  to  observe  a 
statute,  as  when  it  arises  from  any  other  omission  or 
neglect.^" 

Corwin  v.  N.  Y.  &  Erie  R.  Co.,  13  R.  &  M.  R.  R.  Co.,  34  Iowa,  276. 

N.  Y.  42;  Shepherd  v.  B.,  N.  Y.  &  See  also  Wilcox  v.  Watertown  &  0. 

E.  R.  Co.,  35  N.  Y.  641.  R.  Co.,  39  N.  Y.  358;  Ernst  v.  Hud- 

226.  West  V.  C.  &  N.  W.  R.  son  River  R.  Co.,  39  N.  Y.  61;  Ha- 
Cc,  77  Iowa,  654,  35  N.  W.  479,  42  vens  v.  Erie  Ry.  Co.,  41  N,  Y.  296; 
N.  W.  512.  Harty,  Admr.  v.  Central  Ry.  Co. 

227.  Dodge   v.   Burlington,   C.  of  N.  J.,  42  N.  Y.  4i8. 
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Sounding  of  whistle,  ringing  of  bell. 
After  stating  the  duty  required,  the  statute  provided: 
"And  the  company  shall  also  be  liable  for  aU  damages 
which  shaU  be  sustained  by  any  person  by  reason  of 
such  neglect."  It  was  said  that  there  was  a  marked 
difference  in  the  legal  effect  of  this  provision  and  that 
in  the  statute  relating  to  fencing  railroads.  The  statute 
relating  to  the  giving  of  signals  imposes  a  duty  upon  the 
corporation,  the  omission  of  which  is  negligence,  but 
before  the  person  injured  can  recover  he  must  show  that 
his  negUgence  did  not  contribute  to  his  injuries.  ^^^ 

Speed  of  trains. 

Where  it  was  customary  to  run  a  switch  engine  in  a 
railroad  yard  faster  than  the  lawful  rate  (six  miles  an 
hour)  and  the  employee  knew  it,  and  was  injured  in 
attempting  to  cross  a  track  in  front  of  it,  it  was  held 
that  the  question  of  his  contributory  negligence  was 
proper  for  the  jury.^^' 

Statute  limiting  hours  of  work. 

Violation  by  the  master  of  a  statute  prohibiting  rail- 
road companies  from  requiring  employees  who  have 
worked  more  than  sixteen  consecutive  hours  to  again 
go  on  duty  or  perform  any  work  until  they  have  had  at 
least  nine  hours  rest,  does  not  preclude  the  defense  of 
contributory  negligence.^'" 

Employment  of  child  under  statutory  age. 
Where  the  employment   of  a  child   under   a    certain 
age  is    forbidden    by    statute,    his    contributory    neg- 
ligence    is      no     defense     in     some      jurisdictions,^'^ 

228.  Sala  v.  Railroad  Co.,  85  matic  Machine  Co.,  225  Pa.  St.  348; 
Iowa,  678,  52  N.  W.  664.  Lenahan  v.  Pittston  Coal  Min.  Co., 

229.  Abbott  v.  MoCadden,  81  218  Pa.  St.  311,  67  Atl.  642,  120 
Wis.  563,  51  N.  W.  1079,  29  Am.  Am.  St.  Rep.  885,  12  L.  R.  A.  461, 
St.  Rep.  910.  n.  s.;  Strafford  v.  Republic  Iron  & 

230.  Smith  v.  AtcHson,  T.  &  Steel  Co.,  142  111.  App.  461;  In- 
S.  F.  R.  Co.,  39  Tex.  Civ.  App.  468,  land  Steel  Co.  v.  Yedinak,  172  Ind. 
87  S.  W.  1052.  423,  87  N.  E.  229;  Marquette,  etc., 

231.  Stehle    v.    Jaeger    Auto-  Coal  Co.  v.  Dielie,  110  lU.  App. 
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while   in    others   such    defense   may   be  interposed. 


232 


684  [afOrmed  in  208  111.  116,  70  N. 
E.  17];  Odin  Coal  Co.  v.  Denman, 
185  111.  413,  57  N.  E.  192,  76  Am. 
St.  Rep.  45;  CarterviUe  Coal  Co.  v. 
Abbott,  181  111.  495,  65  N.  E.  131; 
Stames  v.  Mfg.  Co.,  147  N.  C.  556, 
61  S.  E.  525,  17  L.  R.  A.  602,  n.  s. 
232.  Norman  v.  Virginia-Poca- 
hontas  Coal  Co.,  69  S.  E.  (W.  Va.) 
857;  Queen  v.  Dayton  Coal  & 
Iron  Co.,  95  Tenn.  458,  32  S.  W. 
460,  49  Am.  St.  Rep.  935,  30  L. 
R.  A.  82.  In  the  first  cited  ease  it 
is  said,  in  the  majority  opinion  of 
Presiding  Judge  Robinson:  "Let 
us  assume  that  an  employer  has 
knowledge  of  the  fact  that  a  boy 
has  unusual  capacity  and  apprecia- 
tion of  danger — that  he  is  beyond 
the  class  of  his  age.  If  the  em- 
ployer hires  the  boy  and  puts  him 
to  work,  he  unquestionably  sub- 
jects himself  to  conviction  for  a  mis- 
demeanor. The  statute  so  sub- 
jects him  on  the  mere  age  of  the 
boy.  But  it  does  not  subject  him 
to  liability  for  damages.  It  is  si- 
lent in  that  regard.  The  common 
law  must  do  that.  The  common 
law  permits  the  employer  to  prove 
that  the  boy  was  fully  instructed 
and  was  capable  of  protecting  him- 
self from  dangers  and  that  it  was  his 
own  fault  that  he  did  not.  The 
common  law  allows  the  defense  of 
contributory  negligence  if  facts  are 
shown  whereby  it  appears  that 
under  the  law  such  negligence  is 
attributable  to  the  boy.  If  he  has 
the  sense  to  avoid  dangers,  the  un- 
lawful employment  cannot  hurt 
him  in  this  regard,  if  he  uses  that 
sense.  So  we  say  that  if  the  con- 
tributory negligence  is  not  of  that 
order   against    which   the    statute 


itself  provides,  is  not  of  that  kind 
which  must  be  anticipated  as  a 
probable  consequence  of  a  violation 
of  the  statute,  but  comes  from  one 
who  is  shown  to  have  the  capacity 
to  refrain  from  contributing  to  his 
own  injiiry,  it  is  an  available  de- 
fense. The  employer  is  entitled 
to  this  defense  if  he  can  show  that 
the  boy  contributing  to  the  injury 
had  extraordinary  wisdom  and  full 
appreciation  of  the  dangers.  In 
most  cases,  it  is  for  the  jury  to  say 
whether  the  boy  contributed  to  his 
injury  by  the  immaturity,  indiscre- 
tion and  heedlessness  belonging  to 
his  age,  which  contributing  to  his 
injury  the  employer  should  antici- 
pate as  a  natural  consequence  of 
unlawfully  employing  him,  or 
whether  he  possessed  such  unusual 
capacity  and  appreciation  of  dan- 
ger, or  so  wilfuUy  contributed  to 
his  own  injury,  as  to  have  done  that 
which  was  not  an  anticipated  con- 
sequence of  the  unlawful  employ- 
ment. Some  of  the  decisions  hold 
that  under  no  circumstances  can 
contributory  negligence  avail  in  a 
case  like  the  one  at  hand.  But  the 
weight  of  authority  is  the  other 
way,  and  to  our  minds,  consistent 
with  legal  principles.  The  statute 
does  not  in  words  abrogate  the  de- 
fense. A  civil  action  does  not  get 
its  force  from  that  statute.  It  only 
looks  to  the  violation  of  the  stat- 
ute for  evidence  to  support  the  ac- 
tion. Why  shall  not  common  law 
principles  apply?  .  .  .  Though 
the  boy  may  have  misrepresented 
his  age,  stiU  he  may  recover  if  he 
makes  a  case."  On  this  point 
Judge  Williams  dissented,  and  filed 
the  following  opinion:     "I  concur 
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In  New  York,  it  cannot  be  held,  as  matter  of  law, 
that  the  child  was  gmlty  of  contributory  negligence.^'' 


in  the  affirtnance  of  the  judgment, 
but  I  dissent  from  so  much  of  the 
majority  opinion  as  holds  that  con- 
tributory negligence  is  a  permissible 
defense.  To  allow  suoh  defense 
would  largely  defeat  the  evident 
purpose  of  the  statute,  which  is  to 
prevent  the  employment  of  all  boys 
under  fourteen  years  of  age  in  coal 
mines,  be  they  precocious  or  other- 
wise. The  legislature  has  fixed 
an  arbitrary  age  Umit,  and  has 
made  no  distinction  between  bright 
boys  and  duU  ones.  It  has,  in  ef- 
fect, said  that  when  a  boy  under 
fourteen  years  of  age  is  employed 
to  work  in  a  coal  mine,  and  is  in- 
jured therein  in  consequence  of  his 
employment,  the  unlawful  employ- 
ment is  to  be  taken  as  the  proxi- 
mate cause  of  injury.  It  is  as  if 
the  legislature  had  expressly  said 
that  no  boy  under  fourteen  years  of 
age  is  capable  of  appreciating  the 
dangers  incident  to  working  in  a 
coal  mine,  and  of  guarding  against 
them,  therefore  it  shall  be  unlawful 
to  employ  him  to  work  in  such 
place.  The  act  is  manifestly  in- 
tended for  the  protection  of  boys 
under  fourteen  years  old,  and  if  it 
had  not  been  for  the  employer's 
violation  of  it  Norman  would  not 
have  been  in  the  mine,  and  would 
not  have  lost  his  leg.  The  law  was 
made  to  protect  the  Uves  and  limbs 
of  boys  from  loss  and  injuries  that 
are  liable  to  result  from  their  own 
lack  of  proper  care,  as  weU  as  from 
loss  and  injury  resulting  from 
sheer  accident,  or  from  the  negli- 
gence of  other  laborers  in  coal 
mines.  Consequently,  to  allow 
contributory  negligence  to  defeat 


an  action  for  injury  received  in  a 
mine  by  a  boy  unlawfully  employed 
therein,  would  be  to  defeat  the 
purpose  of  the  statute."  In  the 
later  case  of  Blankenship  v.  Ethel 

Coal  Co.,  —  W.  Va.  ,  70  S.  E. 

863,  the  former  case  is  followed  and 
it  is  said:  "Defenses  arising  out 
of  contractual  relations,  such  as  the 
assumption  of  risk  by  the  infant  of 
injuries  that  might  result  from 
mere  accident  or  from  the  negli- 
gence of  a  fellow  workman,  cannot 
be  made;  but  that  the  defense  of 
contributory  negligence  can  be 
made,  provided  the  infant  be  shown 
to  have  sufficient  knowledge,  ca- 
pacity, and  appreciation  of  danger, 
and  ability  to  avoid  it,  as  will  ele- 
vate him  above  the  average  intel- 
ligence and  discretion  of  boys  under 
fourteen  years  of  age.  There  is 
evidence  tending  to  prove  that 
plaintiff  was  endowed  with  a  better 
intellect  than  is  ordinarily  pos- 
sessed by  boys  of  his  years;  that 
he  knew  and  appreciated  the  dan- 
ger which  caused  his  injury;  and 
that  he  could  have  avoided  the  ac- 
cident. It  was  for  the  jury  to  say 
whether  or  not  plaintiff  was  prop- 
erly chargeable  with  negligence. 
They  were  the  only  judges  of  his 
capacity  and  discretion,  and  there- 
fore the  only  tribunal  that  could 
say  whether  he  was  guilty  of  such 
negligence  as  was  unreasonable, 
and  not  of  the  character  to  be  ex- 
pected from  a  boy  possessing  his 
knowledge,  capacity,  and  mental 
endowment,  notwithstanding  he 
was  under  fourteen  years  of  age." 
233.  Marino  v.  Lehmaier,  173 
N.  Y.  530,  66  N.  E.  572,  61  L.  R. 
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§  454.  Effect  of  violation  of  statute  by  employee. 

One  whose  injuries  are  the  proximate  result  of  his 
violation  of  a  statute,  is,  as  matter  of  law,  guilty  of  con- 
tributory negUgence  precluding  recovery  for  the  negli- 
gence of  another  which  contributed  to  such  injmies.^'^ 

Thus,  it  was  held  neghgence  as  matter  of  law  for  an 
engineer  to  run  a  locomotive  faster  than  the  limit  pre- 
scribed by  an  ordinance  of  a  city,  where  injured  while 
so  doing,  it  being  the  proximate  cause  thereof,  and  it  is 
immaterial  that  the  company  had  sanctioned  such  vio- 
lation or  even  ordered  it.^^^ 

In  other  jurisdictions  it  has  been  held,  however,  that 
where  the  violation  of  the  ordinance  was  pursuant  to 
the  master's  orders,  the  master  cannot  set  up  contrib- 
utory negligence.  ^^^ 

Where  an  engineer  of  a  locomotive  engine  was  per- 
forming the  ordinary  duties  of  his  emplo3rment  on  Sun- 
day, it  was  held,  as  he  was  laboring  in  violation  of  a 
statute,  his  illegal  act  necessarily  contributed  to  an 
injury  which  he  received,  caused  by  defect  in  a  railroad 
track,  which  precluded  a  recovery.^" 

So  an  engineer,  faiUng  to  comply  with  the  statute 
providing  for  stopping  of  trains  within  100  feet  of  rail- 
road crossings,  and  not  to  proceed  imtil  he  knew  the 
way  was  clear,  was  held  guilty  of  contributory  negli- 
gence precluding  a  recovery  for  injuries  received  in  a 
collision    at    such    crossing.  It    was    said  that  the 

A.  811;  Dragotto  v.  Plunkett,  113  App.)  270;  Little  v.  Southern  R. 
App.  Div.  648,  99  N.  Y.  Supp.  361.      Co.,  120  Ga.  347,  47  S.  E.  953,  102 

234.  Riley    v.    Pittston    Coal     Am.  St.  Rep.  104. 

Min.  Co.,  224  Pa.  St.  663;  Young  236.  Moore  v.  St.  Louis  Tran- 
V.  Chicago,  M.  &  St.  P.  R.  Co.,  100  sit  Co.,  193  Mo.  411,  91  S.  W.  1060. 
la.  357;  Voshefskey  v.  Hillside  237.  Read  v.  Boston  &  Albany 
Coal  &  Iron  Co.,  21  App.  Div.  168,  R.  Co.,  140  Mass.  199,  4  N.  E.  227. 
47  N.  Y.  Supp.  386.  But  see  Den-  The  statute  has  been  repealed  so 
ver  &  R.  G.  R.  Co.  v.  Arrighi,  141  far  as  railroad  employees  are  eon- 
Fed.  67,  72  C.  C.  A.  400.  cerned.     The  doctrine  of  this  case 

235.  Missouri,  K.  &  T.  R.  Co.  does  not  generally  prevail. 
V.  Roberts,  46  S.  W.   (Tex.  Civ. 
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statute  imposed   upon  him  extraordinary   care    to   as- 
certain whether  the  track  "was  clear.  ^^^ 

Proximate  cause. 

The  violation  of  a  statute  or  ordinance,  in  order  to  be 
contributory  negligence,  must  have  been  the  proximate 
cause  of  the  accident.  ^^' 

Thus,  the  fact  a  boy  under  eighteen  operates  an  ele- 
vator in  violation  of  the  statute  providing  that  boys 
under  that  age  shall  not  operate  elevators,  does  not 
preclude  a  recovery  by  him  where  the  violation  of  the 
statute  is  not  the  proximate  cause  of  the  injury,  i.  e., 
unldss  plaintiff's  illegal  conduct  contributed  directly  and 
proximately  to  the  injury.^*" 

III.  Particular  acts  as. 

§  455.  Undertaking  of  dangerous  work. 

The  undertaking  to  perform  dangerous  work  is  not  of 
itself  contributory  negligence  except  where  the  work 
itself  is  performed  in  a  negligent  manner  or  the  act  itself 
is  so  dangerous  that  a  prudent  man  would  not  undertake 
it,  or,  as  stated  by  one  court,  so  dangerous  in  its  care- 
ful performance,  that  the  inherent  probabilities  of  injury 
are  greater  than  those  of  safety.  ^^^ 

238.  Southern  Ry.  Co.  v.  Bry-  others,  and  a  failure  to  do  this 
an,  125  Ala.  297,  28  So.  445.  duty  might  be    negligence  on  his 

239.  CurreUi  v.  Jackson,  77  part.  To  assume  a  position  of 
Conn.  115,  58  Atl.  762.  danger   is    not   always  negligence 

240.  MaUoy  v.  American  Hide  but  often  a  clear  duty.  Frandsen 
&  Leather  Co.,  185  Fed.  776,  based  v.  Chicago,  R.  I;  &  P.  R.  Co., 
on  Massachusetts  law.  36  la.  372.  Even  though  the   em- 

241.  Cogdell  V.  Southern  R.  ployee  knew  that  it  was  danger- 
Co.,  129  N.  C.  398,  40  S.  E.  202.  ous,  if  it  is  shown  that  he  used 
The  bare  fact  that  a  position  to  that  which  was  dangerous  in  a 
which  an  employee  is  ordered  is  negligent  manner,  this  would  be 
dangerous,  will  not  justify  his  dis-  contributory  negligence.  Mobile 
obedience,  since  he  was  employed  &  B.  R.  Co.  v.  Holbom,  84  Ala. 
for  that  duty  and  its  discharge  may  133,  4  So.  146. 

be  necessary  to  save  the  lives  of 
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§  456.     Effect    of    known     exposure     to     extraordinary 
danger. 

It  was  said  that  an  employee  of  a  raUroad  company 
is  at  fault  where  he  knowingly  exposes  himself  to  extra- 
ordinary danger  at  night  by  assisting  to  carry  a  train 
over  the  unsafe  track  of  another  railroad.  The  corpora- 
tion does  not  insure  his  safety  against  reckless  locomo- 
tion which  he  assists  to  conduct,  with  knowledge  that  it 
lies  outside  of  his  regular  employment,  and  that  it  is 
extra  hazardous.  He  cannot  rightfully  presume  that 
the  corporation  has  authorized  or  will  sanction  the  order 
of  any  officer  or  agent  who  directs  business,  to  proceed 
under  circumstances  which  place  both  life  and  property 
in  obvious  and  imminent  peril.  ^^^ 

§  457.  Mistake  of  judgment. 

A  mere  mistake  of  judgment  is  not  necessarily  con- 
tributory negligence.  ^*2 

§  458.  Failure  to  discover  defects. 

The  negligence  of  a  servant  may  consist  in  failing  to 
know  as  well  as  in  failing  to  do,  as  where  it  is  his  duty 
to  inform  himself  and  to  know.^** 

The  question  is  whether  the  servant  used  ordinary 
care  to  discover  the  defects  and  dangers  to  which  he 
was  exposed,  and  if  it  can  be  said  that  he  did  not  use 
such  ordinary  care,  he  is  generally  held  to  be  guilty  of 
contributory  negligence,  although  in  Texas  it  is  held 
that  a  servant  need  not  use  ordinary  care  to  ascertain 
whether  appliances  furnished  are  reasonably  safe.  This 
question  generally  arises  in  connection  with  the  defense 
of  assumption  of  risk,  the  inquiry  being  whether  the 
servant  should  tave  known  of  the  defect  or  danger  and 

242.  Galloway  v.  Western  &  A.  244.     Hewitt  v.  Flint  &  P.  M. 
R.  Co.,  57  Ga.  512.                              R.  Co.,  67  Micli.  61,  34  N.  W.  659. 

243.  Ball  &  O.  S.  W.  R.  Co.  v. 
Cavanaugh,  35  Ind.  App.  32,^71  N. 
E.  239. 
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is  intimately  connected  with  the  question  as  to  the  duty 
of  the  servant  to  inspect  the  premises  and  appUances.  ^^* 
No  fixed  rule  can  be  laid  down  as  to  what  is  ordinary 
prudence  in  regard  to  noticing  defects  and  dangers,  but 
reference  should  be  made  to  the  large  number  of  cases 
cited  on  this  point  in  the  chapter  on  assiimed  risk. 

§  459.  Choice  of  appliances. 

If  the  master  furnishes  sufficient  appliances,  some  of 
which  are  in  good  condition  and  sufficient,  and  the  ia- 
jured  servant  himself  selects  from  the  mass  an  appliance 
which  is  defective  instead  of  choosing  a  proper  one,  the 
master  is  not  liable.  ^^' 

§  460.  Assurance  of  safety  by  master. 

It  is  the  doctrine  of  some  courts  if  the  master  assures  the 
servant  that  the  place  of  work  or  appliance  is  safe,  and  the 
servant  rehes  thereon,  but  is  injured  by  the  unsafe ty 
thereof,  the  servant  is  not  guilty  of  contributory  negh- 
gence  as  a  matter  of  law  unless  the  danger  was  so  obvious 
that  a  prudent  man  would  not  incur  the  risk  notwith- 
standing the  assurance  of  the  master.^*' 

Of  course,  assurance,  where  not  given  by  the  master 
himseK,  must  be  given  by  a  servant  who  has  authority 
to  represent  the  master,  and  the  assurance  must  have 
in  fact  been  relied  upon  by  the  injured  servant.  This 
question  is  considered  in  detail  in  the  chapter  on  assumed 
risk.  2*8 

§  461.  Continuing  work  after  promise  by  master  to  rem- 
edy defect. 
Where  the  master  promises  the  injured  servant,  before 
the  injury,  to  remedy  the  defect  causing  the  injiory,  and 
the  servant  relied  thereon,  continuing  in  the  employment, 

245.  See  supra,  chapter  on  as-  S.  W.  756;  MeKee  v.  Tourtellotte, 
sumed  risk,  §§  383,  402.  167  Mass.  69,  44 N.  E.  1071,  48  L. 

246.  See  vol.  1,  chapter  on  safe  R.  A.  542;  Connolly  v.  St.  Joseph 
appliances.  Press  Printing  Co.,   166  Mo.  447, 

247.  Wake  v.  Price,  22  Ky.  L.  66  S.  W.  268;  Sofferstein  v.  Ber- 
Rep.  696,  58  S.  W.  619.  See  also  tels,  178  Pa.  St.  401,  35  Atl.  1000. 
Lasch  V.  Stratton,  101  Ky.  672,  42  248.    See  supra,  §§  416-420. 
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the  defense  of  assumed  risk  is  not  available  where  the 
master  failed  to  fixlfiU  his  promise  notwithstanding  the 
injured  servant's  knowledge  of  the  defect  and  danger  ^^* 
In  so  far  as  contributory  negligence  is  concerned,  the 
courts  hold  that  continuance  in  the  employment  for  a 
reasonable  time  after  the  promise  is  not  contributory 
negligence  in  such  a  case  unless  the  danger  is  so  imminent 
that  no  prudent  person  would  continue  in  the  service."" 

§  462.  Failure  to  obey  orders,  or  rules. 

Where  the  master  has  promulgated  rules  to  govern 
the  conduct  of  his  employees  and  a  servant,  who  is 
chargeable  with  notice  of  a  rule,  disobeys  it,  and  as  a 
result  is  injvired,  he  is  guUty  of  contributory  negUgence, 
which  will  preclude  a  recovery,  provided  the  rule  is  a 
reasonable  one  and  the  master  has  not  waived  the  rule 
by  failure  to  object  to  its  customary  violation.  This 
question  has  been  fuUy  considered  in  the  chapter  in  a 
preceding  volume,  which  treats  of  the  rules  of  the  master 
and  the  effect  thereof.  ^^ 

So  if  a  servant's  injuries  are  the  direct  result  of  dis- 
obedience of  orders,  he  is  guilty  of  contributory  negli- 
gence. ^^^ 

249.  See  supra,  §§  421-440.  A.  (n.  s.)  837;  Mammotli  Vein  Coal 

250.  lUinois  Cent.  R.  Co.  v.  Co.  v.  BubUss,  83  Ark.  567,  104  S. 
Weiland,  67  111.  App.  332;  McFar-  W.  210;  St.  L.,  I.  M.  &  S.  Ry.  Co. 
Ian  Carriage  Co.  v.  Potter,  153  Ind.  v.  Mangan,  86  Ark.  507,  112  S.  W. 
107,  53  N.  E.  465;  Jensen  v.  Hud-  168;  Johnson  v.  Mammotli  Vein 
son  Saw  MiU  Co.,  98  Wis.  73,  73  N.  Coal  Co.,  88  Ark.  243,  114  S.  W. 

W.  434.     See  also  supra,  §  .  722,  123  S.  W.  1180;  St.  L.,  I.  M. 

Where  the  servant  is  aware  of  the  &  S.  Ry.  Co.  v.  Holman,  90  Ark. 

defect,  and  the  danger  is  so  immi-  555,  120  S.  W.  146. 

nent  and  obvious  that  a  person  of         251.    See  supra, . 

ordinary  prudence  would  not  con-  252.     This  rule  held  applicable 

tinue  in  the  work,  he  not  only  as-  to  an  employee  who  failed  to  obey 

sumes  the  risk,  but  is  guilty  of  con-  a  direction  of  the  foreman  to  stand 

tributory  negligen6e.  This  is  where  with  his  back  to  a  mold  while  hot 

the  doctrine  of  contributory  negli-  metal  was  being  poured,  the  injury 

gence  and  of  assumed  risk  approxi-  that     followed    being     that     hot 

mate  so  that  they  are  indistinguish-  metal  flew  into  his  eyes.    Western 

able.     C,  O.&G.  Ry.  Co.  V.Jones,  Mattress    Co.    v.    Ostergaard,    71 

77  Ark.  367,  92  S.  W.  244,  4  L.  R.  Neb.  572,  99  N.  W.  229. 
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§  463.  Failure  to  heed  signals  or  warnings. 

Where  the  master  or  his  representative  gives  a  proper 
warning  of  a  general  natiu-e  as  to  certain  dangers,  or 
gives  a  signal  immediately  or  a  short  time  preceding  an 
event,  and  the  servant  disregards  such  warnings  or  sig- 
nal, and  is  injured  because  thereof,  he  cannot  recover.  ^^' 

For  instance,  if  a  master  furnishes  his  servants  with 
certain  appKances,  and  tells  them  how  to  use  them,  and 
gives  warning  of  the  danger  of  using  them  in  a  different 
manner,  a  servant  who  uses  an  appliance  in  a  manner  in 
which  he  was  told  not  to  use  it,  where  there  is  no  neces- 
sity therefor,  is  precluded  from  recovering  for  injuries 
resulting  therefrom."* 

§  464.  Temporary  forgetfulness. 

There  is  some  conflict  of  opinion  as  to  the  effect  of 
temporary  forgetfulness  of  a  known  danger.  The  rule 
laid  down  by  one  law  writer  that  where  one  knows  the 
danger  but  temporarily  forgets  it,  and  in  consequence 

253.  Brown's  Admx.  v.  Louis-  343,  80  N.  W.  443.  The  death  of  a 
villa  H.  &  St.  Louis  R.  Co.,  23  Ky.  section  man  was  caused  by  his  own 
L.  Rep.  1504,  65  S.  W.  588;  Pun-  negligence  in  not  getting  away  from 
kowski  V.  New  Castle  Leather  Co.,  an  approaching  train  running  on 
4  Pennew.  (Del.)  544,  57  Atl.  559;  time,  the  signals  having  been  given 
Williamson  v.  Newport  News  &  M.  and  he  having  been  further  warned 
V.  Co.,  34  W.  Va.  657,  12  S.  E.  824,  of  the  approach  of  the  train  by  a 
12  L.  R.  A.  297,  26  Am.  St.  Rep.  fellow-servant.  St.  Jean  v.  Boston 
927;  Fletcher  v.  Louisville  &  N.  R.  &  Maine  R.  Co.,  170  Mass.  213,  48 
Co.,  102  Tenn.  1,  49  S.  W.  739;  Tri-  N.  E.  1088.  Where  an  employee 
City  R.  Co.  V.  KiUeen,  92  111.  App.  in  moving  a  car  with  a  crow  bar, 
57.  A  boy  seventeen  years  old,  stood  astride  the  rail  instead  of  at 
working  in  a  brick  yard,  injured  by  the  side,  contrary  to  instruction 
the  rope  used  in  hauling  a  small  and  custom,  he  was  guilty  of  con- 
car  up  an  incline  out  of  a  clay  pit,  tributory  negligence,  precluding 
catching  under  a  board  on  the  recovery  for  injuries  sustained  in 
track,  and  hitting  the  boy,  who  was  being  struck  by  cars  moved  up  by 
riding  on  the  car  with  his  back  to  an  engine.  Street's  Admx.  v.  Nor- 
the  rope,  was  held  guilty  of  con-  folk  &  W.  R.  Co.,  101  Va.  746,  45 
tributory  negligence  where  he  had  S.  E.  284. 

been  cautioned  that  very  trip  to  254.     Carlson    v.    Marston,    68 

turn  around  and  look  at  the  rope.  Minn.  400,  71  N.  W.  398. 
Youngbluth  v.  Stephens,  104  Wis. 
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suffers  an  injury,  his  forgetfulness  will  not  avail  Mm  as 
an  excuse,  has  been  criticized  by  some  courts  and.  repu- 
diated by  others.  ^^^ 

In  Oregon,  it  was  stated  that  where  a  servant  is  called 
upon  to  execute  an  order  requiring  prompt  attention, 
and  haste,  he  is  not  conclusively  presumed  to  remember 
a  defect  in  the  machinery  or  a  particular  danger  con- 
nected with  the  work,  even  though  he  may  previously 
have  had  knowledge  of  it.^^^ 

In  Indiana,  it  has  been  held  that  the  fact  that  the 
servant  was  absorbed  in  the  work  he  was  doing  at  the 
time  of  his  injury,  and  therefore  failed  to  notice  the 
cause  of  his  injiuy,  is  one  to  be  considered  by  the  jury.^" 

And  it  is  held  in  Vermont  and  Kentucky,  that  forget- 
fulness at  the  critical  moment  is  not,  as  a  matter  of  law, 
negligence.  ^^^ 


255.  Wheeler  v.  Town  of  West- 
port,  30  Wis.  392;  Simonds  v.  City 
of  Baraboo,  93  Wis.  40,  67  N.  W. 
40.  These  cases,  however,  were 
not  master  and  servant  eases.  See 
also  Kane  v.  Northern  Cent.  R. 
Co.,  128  U.  S.  91.  The  Louisiana 
court  makes  an  elaborate  review  of 
all  the  cases  which  involve  the  ef- 
fect of  forgetfulness  upon  the  ques- 
tion of  contributory  negligence.  It 
criticizes  the  statement  in  Beach  on 
Contributory  Negligence,  sec.  37, 
citing  many  cases  in  support  of  the 
statement,  and  proceeds  to  state 
that  the  statement  was  founded 
upon  Gillman  v.  Derrfleld,  15  Gray 
577;  that  the  doctrine  has  been 
practically  overruled,  citing  many 
cases,  and  among  others,  Simonds 
V.  City  of  Baraboo,  93  Wis.  40, 
67  N.  W.  40;  Erslew  v.  New 
Orleans  &  N.  E.  R.  Co.,  49  La. 
Ann.  86,  21  So.  153. 

256.    Such    rule    was    applied 


where  a  workman  in  a  mill,  under 
the  direction  of  a  foreman,  was 
cleaning  away  an  accumulation  of 
saw  dust  and  other  material,  and 
inadvertently  got  his  foot  caught 
in  exposed  gearing.  Viohl  v.  North 
Pacific  Lbr.  Co.,  46  Or.  297,  80 
Pae.  112. 

257.  Republican  Iron  &  Steel 
Co.  V.  Jones,  32  Ind.  App.  189,  69 
N.  E.  191. 

258.  Kilpatrick  v.  Grand  Trunk 
Railroad  Co.,  74  Vt.  288,  52  Atl. 
531,  93  Am.  St.  Rep.  887.  The 
fact  that  a  brakeman  knew,  before 
attempting  to  pass  under  an  over- 
head bridge  while  standing  on 
top  of  a  car,  that  it  was  dangerous 
to  do  so,  does  not  necessarily  charge 
him  with,  contributory  negligence, 
as  he  may,  in  the  discharge  of  his 
duties,  have  forgotten  the  danger. 
Louisville  &  N.  R.  Co.  v.  Cooley's 
Admr.,  20  Ky.  L.  Rep.  1372,  49 
S.  W.  339. 
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In  Rhode  Island,  it  is  held  that  the  servant  cannot 
recover  on  the  ground  that  at  the  time  of  the  injury  his 
duties  diverted  his  attention  from  the  defect  unless 
diverted  by  an  exigency  or  some  unusual  circumstance 
demanding  his  exclusive  attention.''*' 

In  Montana,  it  is  said  that  if  the  service  is  of  such  a 
character  as  to  engross  the  attention  of  the  servant,  the 
failure  of  the  servant  to  perform  his  duty  of  being  vigilant 
to  look  out  for  danger  will  not,  as  a  matter  of  law,  con- 
stitute contributory  negligence,  where  such  failure  results 
from  the  necessary  observance  and  performance  of  the 
work  which  engrosses  his  attention,  if  a  reasonably  prudent 
man  under  like  circumstances  would  have  been  likely  to 
make  the  same  mistake.  ^^^ 

In  Cahfomia,  where  an  employee,  ia  backing  up  with  a 
truck  he  was  handling,  from  an  obstruction  he  had  en- 
countered, stepped  into  a  hole  in  the  floor  with  the  exist- 
ence, place  and  pin-pose  of  which  he  was  famiUar,  he  was 
held  to  be  guilty  of  contributory  neghgence,  and  the 
so-caUed  exception  that  has  been  formulated,  that  pre- 
occupation or  forgetfulness  may  not,  in  cases  of  sudden 
emergency  or  hasty  action,  bar  a  recovery,  did  not  ap- 
ply, ^ei 

In  other  jurisdictions  the  fact  that  the  servant  was 
engrossed  with  his  duties  has  been  referred  to  as  mate- 
rial. ^^^ 

§  465.  Improper  performance  of  duty  in  general. 

Where  the  injury  to  a  servant  resulted  from  his  own  im- 
proper performance  of  his  duties,  it  is  ordinarily  such 
contributory  negligence  as  will  preclude  recovery.    This 

259.  Disano  v.  New  England  Co.  v.  Higgins,  53  Ark.  468,  14 
Steam  Brick  Co.,  20  R.  I.  452,  40  S.  W.  653;  Austin  v.  Fitchburg  R. 
Atl.  7.                                "  Co.,  172  Mass.  484,  52  N.  E.  527; 

260.  Anderson  V.  Northern  Pao.  Ferren  v.  Old  Colony  R.  Co.,  143 
R.  Co.,  34  Mont.  181,  85  Pae.  884,  Mass.  197,  9  N.  E.  608;  Bluedom  v. 
where  brakeman  forgot  low  bridge.  Missouri  Pae.  R.  Co.,  108  Mo.  439, 

261.  Brett  v.  S.  H.  Frank  &  18  S.  W.  1103.  See  also  Ford  v. 
Co.,  153  Cal.  267,  94  Pao.  1051.  Chicago,  R.  I.  &  P.   R.  Co.,  71 

262.  St.  Louis,  I.  &  M.  S.  R.  N.  W.  (Iowa)  332. 
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rule  has  been  applied  where  an  engineer  ran  his  train  at  an 
excessive  speed  ;^*^  injury  resulting  from  servant's  own 
failure  to  tighten  thumb  screw  ;^**  use  of  loose  brake 
wheel: 285   ete.^^^ 


263.  The  evidence  was  suflfi- 
cient  to  show  that  an  engineer  was 
guUty  of  contributory  negligence  in 
running  his  train  down  a  grade  at 
such  a  rate  of  speed  that  he  was 
unable  to  stop  the  same  and  avoid 
the  collision.  Jones  v.  New  York, 
N.  H.  &  H.  R.  Co.,  184  Mass.  89, 
68  N.  E.  14.  An  engineer  having 
known  for  some  days  that  his 
engine  was  defective  and  the 
nature  of  the  defect,  and  must  have 
appreciated  the  consequences  in 
rounding  a  curve  at  an  excessive 
speed,  was  guilty  of  contributory 
negligence  in  the  use  of  it,  and 
operating  it  at  such  excessive  speed. 
Adams  v.  New  York,  N.  H.  &  H.  R. 
Co.,  199  Mass.  476,  83  N.  E.  585. 

264.  The  plaintiff,  an  operator 
of  a  saw  in  a  mill,  after  setting  the 
thumb  screws  on  the  gauge  with 
his  fingers,  started  the  saw  and 
one  of  the  screws  immediately  be- 
came loose,  causing  him  injury.  It 
being  evident  from  the  whole  testi- 
mony that  the  plaintiff  did  not 
sujfficiently  tighten  the  screw,  he 
had  no  cause  for  complaint.  Bod- 
well  V.  Moore,  180  Mass.  590,  62 
N.  E.  971. 

265.  The  plaintiff  who  was 
injured  as  alleged,  by  the  brake 
wheel  slipping  on  the  staff,  was 
guilty  of  neglect  in  using  the 
brake  as  he  did,  after  he  had 
knowledge  that  the  wheel  was 
loose.  O'Brien  v.  New  York,  N.  H. 
&  N.  R.  Co.,  180  Mass.  403,  62 
N.  E.  727. 


266.  Insufficient  repair  of 
STRINGERS.  An  employes  in  a 
tannery  who  had  worked  in  another 
tannery  for  twenty-five  years 
around  and  about  tanning  vats,  who 
negligently  repairs  stringers  over  a 
vat  and  was  injured  by  the  giving 
way  of  one  of  the  stringers  on 
which  he  stepped,  it  being  support- 
ed by  rotten  planks,  which  he  knew, 
was  guilty  of  such  contributory 
negligence  as  precluded  recovery 
against  the  master.  Lavelle  v. 
Dunn-Green  Leather  Co.,  194  Mass. 
293,80N.E.475. 

Operating  latch  switch  in 
MINE.  An  experienced  mine  driver 
was  held  guilty  of  contributory  neg- 
ligence in  the  manner  in  which  he 
operated  a  latch  switch  in  a  mine, 
it  having  become  obstructed  by 
pieces  of  coal,  a  usual  occurrence,  so 
that  it  would  not  kick  over  to  the 
full  extent.  Bruiletts  Coal  Co.  v. 
Pomatto,  172  Ind.  288,  88  N.  E. 
606. 

Placing  hand  on  roller  in 
PAPER  MACHINE.  An  employee  who 
knew  the  danger  was  guilty  of  neg- 
ligence in  putting  his  hand  upon  a 
revolving  roll  in  a  paper  machine. 
Meunier  v.  Chemical  Paper  Co., 
180  Mass.  109,  61  N.  E.  810. 

Removing  pillar  in  mine  with- 
out PROPPING  ROOF.  Where  a  miner 
knew  for  some  hours  before  that 
coal  was  crumbling  from  the  pillar 
of  a  mine  because  of  the  weight  of 
the  roof,  it  was  negligence  on  his 
part   to    attempt   to   remove   the 
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Omission  of  servant  to  fulfill  his  express  duties  as 
to  repair  or  inspection. 

Wliere  a  servant  is  employed  for  the  particular  purpose 
of  making  repairs,  or  as  an  inspector,  and  he  is  injured  be- 
cause of  such  appliances  being  out  of  repair  or  because  of 


pillar  without  propping  the  roof. 
Oleson  V.  Maple  Grove  C.  &  M. 
Co.,  115  la.  74. 

Improper  method  op  tying  a 
BELT.  An  employee  directed  to  ask 
his  superintendent  concerning  any- 
thing he  did  not  know  about,  ignor- 
ant of  the  proper  method  of  tying 
a  belt,  who  attempted  to  tie  a  belt 
in  an  improper  method  while  the 
shaft  was  in  motion,  without  asking 
the  advice  of  his  superior,  was 
guilty  of  contributory  neghgenee 
precluding  recovery.  O'Brien  v. 
Hargraves  Mills,  196  Mass.  559,  92 
N.  E.  677. 

Controlling  speed  op  cars.  It 
was  held  that  a  brakeman  who,  by 
the  exercise  of  ordinary  care,  had 
the  power  to  regulate  the  speed  of 
approaching  cars,  could  not  recover 
for  an  accident  of  which  his  failure 
to  check  the  speed  was  wholly  or 
in  part  the  proximate  cause.  Mul- 
downey  v.  111.  Central  R.  Co.,  39 
Iowa,  615. 

Short  ladder,  use  op.  It  was 
contributory  negligence  precluding 
recovery,  where  an  employee  at- 
tempted to  oU  machinery  with  a 
short  ladder  and  stepped  therefrom 
to  the  machinery,  another  ladder 
customarily  used  being  near,  of 
which  he  had  knowledge.  American 
Carbon  Co.  v.  Jackson,  24  Ind. 
App.  390,  66  N.  E  862. 

Use  op  breaks.  An  engineer  on 
an  east  bound  passenger  train,  hav- 
ing the  right  of  way,  was  not  guilty 


of  contributory  negligence  as  mat- 
ter of  law,  where  his  train  collided 
with  a  west  bound  passenger  train 
at  the  usual  meeting  place,  the 
latter  being  behind  time  and  not 
having  cleared  the  track,  in  enter- 
ing a  side  track,  he  having  at- 
tempted, a  mile  from  the  scene  of 
the  accident,  to  stop  his  train  by 
appljring  the  air  brakes,  which  for 
some  reason  did  not  work,  though 
he  did  not  reverse  his  lever,  but 
called  for  hand  brakes  which  was 
responded  to.  Pierson  v.  Chicago, 
Great  West.  R.  Co.,  116  la.  601, 
88  N.  W.  363. 

Removal  op  plank.  An  em- 
ployee who  voluntarily  removes  a 
plank  from  the  roof  of  a  building, 
placed  there  for  the  purpose  of 
keeping  a  suspended  weight  from 
breaking  through  the  roof,  is  guilty 
of  contributory  negligence,  where 
the  cable  holding  the  weight  broke, 
and  the  weight  broke  through  the 
roof  injuring  such  employee. 
Schwandt  v.  William  Wright  Co., 
126  Mich.  609,  86  N.  W.  1107. 

Throwing  on  belt  by  hand. 
Whether  an  employee  was  guilty 
of  contributory  negligence  or  as- 
sumed risk  in  the  attempt  to  throw 
a  belt  on  a  puUey  by  hand,  where 
it  was  claimed  he  had  not  been 
properly  instructed,  was  held  a 
question  for  the  jury.  Hahn  v. 
Plymouth  Elev.  Co.,  101  Minn. 
58,  111  N.  W  841. 


§4:66 


CONTEIBUTOET   NEGLIGENCE. 


1375 


failure  to  inspect  or  insufficient  inspection,  he  is  guilty  of 
contributory  negligence  and  cannot  recover."' 

§  466.  FaUure  to  report  defects. 

Independent  of  statute,  failure  of  the  injured  employee 
who  knew  of  the  defect  in  the  appliance  or  place  of  work, 
causing  the  injury,  to  report  the  defect  to  the  master  or  his 
proper  representative,  is  contributory  neghgence,  "^  which 
will  bar  recovery  unless  the  master  is  shown  to  have  had 
actual  knowledge  of  the  defect. 

This  nde  is  reiterated  by  provisions  in  several  of  the 
Employers'  Liability  Acts,  varying  more  or  less  in  phrase- 
ology. ^^' 

These  statutory  provisions  do  not  apply,  however, 
where  the  master  or  his  representative  in  fact  knew  of  the 
defect."" 


267.  Conway  v.  Chicago,  G.  W. 
R.  Co.,  103  Iowa,  373,  72  N.  W. 
543;  Drum  v.  New  England  Cot- 
ton Yam  Co.,  180  Mass.  113,  61 
N.  E.  81»;  Keys  v.  Winnsboro 
Granite  Co.,  72  S.  C.  97,  51  S.  E. 
549;  Butte  v.  Pleasant  VaUey  Coal 
Co.,  14  Utah,  282,  47  Pac.  77.  It 
was  held  that  an  employee  whose 
duty  it  was  to  operate  cars  upon 
an  elevated  tramway  and  from  time 
to  time  to  inspect  said  tramway 
and  report  any  defects  therein, 
could  not  recover  damages  from  his 
employer  for  injuries  suffered  by 
him  while  operating  cars  caused  by 
a  defect  in  the  tramway,  which  he 
had  negligently  failed  to  observe 
and  report,  but  which  he  could 
have  observed  by  a  reasonably  care- 
ful inspection.  Cooper,  Hewitt  & 
Co.  V.  Butler,  103  Pa.  St.  412. 
It  was  the  duty  of  an  engiaeer  to 
inspect  his  engine  before  taking 
it  out.  He  had,  on  coming  in, 
reported  a  defect,  and  the  book 
kept  for  that  purpose,  which  he 
examined,  indicated  that  the  re- 


pair had  been  made.  He  did  not 
inspect  for  himself  and  was  injured 
from  the  defect  which  in  fact  had 
not  been  repaired.  It  was  held  a 
question  for  the  jury  as  to  whether 
under  the  circumstances  it  was 
his  duty  to  inspect  the  defective 
part  to  learn  if  it  had  been  repaired. 
Mexican  Cent.  R.  Co.  v.  Hender- 
son, 114  Fed.  892. 

268.  Toledo,  W.  &  W.  R.  Co.  v. 
Eddy,  72  111.  138;  Chicago  & 
A.  R.  Co.  v.  Bragonier,  119  111.  51, 
7  N.  E.  688;  Glasscock  v.  Swofford 
Bros.  Dry  Goods  Co.,  106  Mo.  App. 
657,  80  S.  W.  364;  Atlanta  &  C. 
Air  Line  Ry.  v.  Ray,  70  Ga.  674; 
Pennsylvania  Co.  v.  Congdon,  134 
Ind.  226,  33  N.  E.  795,  39  Am.  St. 
Rep.  251. 

269.  See  Cahaba  Southern  Min. 
Co.  V.  Pratt,  146  Ala.  245,  40  So. 
943;  Lynch  v.  M.  T.  Stevens  & 
Sons  Co.,  187  Mass.  397,  73  N.  E. 
478. 

270.  Keating  v.  Coon,  102  App. 
Div.  112,  92  N.  Y.  Supp.  474. 
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§  467.  Entering  elevator  shaft  in  dark. 

It  has  been  held  that  approaching  and  entering  an 
elevator  shaft  in  the  dark  constitutes  contributory 
neghgence  as  a  matter  of  law.'^'^ 

§  468.  Going  to  sleep. 

Going  to  sleep  in  a  dangerous  position  is  contributory 
negligence."^ 

IV.  Choice  of  method  ob  position. 

§  469.  General  rule. 

It  is  well  settled  that  where  a  servant  has  two  or  more 
ways  of  doing  a  thing  and  the  one  is  dangerous  and  the 
other  safe,  and  he  chooses  the  unsafe  and  is  injured,  he  is 
guilty  of  contributory  negligence,  provided  he  knew  or 
ought  to  have  known  that  the  one  method  was  safe  and  the 
other  unsafe.  And  it  is  immaterial  that  the  safe  way  is  not 
as  convenient  as  the  other.  ^'^ 

However,  if  the  servant  in  good  faith  adopts  the  more 
hazardous  method,  he  is  not  negligent  provided  it  was  one 
which  reasonable  and  prudent  persons  would  adopt  imder 
like  circumstances.^'^ 

And  if  a  servant  has  a  choice  of  several  ways  to  do  his 
work  and  he  adopts  one  which  a  reasonably  prudent  man 
would  adopt,  and  not  be  negligent,  he  is  not  negligent 
notwithstanding  the  other  ways  are  absolutely  safe."'^ 

So  where  a  servant  has  a  choice  as  between  two  or 
more  places  at  which  to  work,  or  between  two  or  more 
ways  to  go  to  or  from  his  work",  or  to  or  from  one  point  in 
the  plant  of  the  employer  to  another  point,  and  he  chooses 
the  unsafe  way  or  place,  he  is  ordinarily  precluded  from 

271.  Darrow  v.  The  Fair,  118  273.  Newport  News  Pub.  Co.  v. 
HI.  App.  665.                                          Beaumeister,  102  Va.  677,  47  S.  E. 

272.  Sledge  v.  Weldon  Lumber      821. 

Co.,  140  N.  C.  459,  53  S.  E.  295;  274.     Florida  Cent.  &  P.  R.  Co. 

Nelton  V.  Alabama  M.  R.  Co.,  97  v.  Mooney,  45  Fla.,  286,  33  So. 

Ala.  275, 12  So.  276;  East  Temiessee  1010,  110  Am.  St.  Rep.  73. 

V.  &  G.  R.  Co.  V.  Rusb,  83  Temi.  275.    Brinkmeier  v.  Mo.  Pacific 

145.  R.  Co.,  69  Kan.  738,  77  Pae.  586. 
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recovering  damages,  because  of  Ms  contributory  negli- 
gence, provided  of  course  that  tlie  servant  knew  or 
should  have  known  that  the  place  or  way  he  adopted 
was  unsafe. 

A  servant  is  guilty  of  contributory  negligence  where  he 
unnecessarily  takes  a  dangerous  position  when  he  might 
occupy  a  safe  position  where  there  is  reason  for  him  to 
apprehend  danger  from  occupying  the  unsafe  position. 

If  a  man  puts  himself  in  a  dangerous  position,  or 
chooses  an  unsafe  way  or  method,  when  there  are  posi- 
tions or  methods  in  connection  with  the  discharge  of  his 
duties  which  are  safe,  and  he  has  a  discretion  and  choice 
which  he  may  exercise,  he  cannot,  with  certain  exceptions, 
recover  damages  for  the  injury  to  which  he  has  con- 
tributed by  his  own  negligence.  ^^® 

The  test  is  whether  he  selected  a  more  hazardous  way 
with  knowledge  that  it  was  dangerous,  or  where  the 
danger  .was  apparent  and  obvious.^" 

Not  only  does  he  owe  the  duty  to  himself  to  choose  the 
safer  way,  where  known  to  him,  and  where  he  ought  to 
know  the  danger  incident  to  the  way  adopted,  but  it  is  a 
duty  also  that  he  owes  to  his  employer,  and  although  his 
conduct  in  adopting  the  less  safe  way  does  not  amount  to 
rashness,  he  will  be  precluded  from  recovery  from  the 
master  for  injuries  thus  sustained."^ 

However,  negligence  cannot  be  imputed  to  an  employee, 
where  there  are  two  or  more  apparently  safe  positions,  and 
he  fails  to  choose  the  one  which  in  fact  proved  safe."* 

276.  Chicago  &  N.  W.  R.  Co.  278.  Central  of  Georgia  R.  Co. 
V.  Davis,  53  Fed.  61,  3  C.  C.  A.  v.  Moseley,  112  Ga.  914,  38  S.  E. 
420;  Haven  v.  Bridge  Co.,  151  Pa.      350. 

St.  620,  25  Atl.  311;  Richmond  &  279.     This   was   said    where   an 

D.  R.  Co.  V.  Bevins,  103  Ala.  142,  employee  was  killed  while  assisting 

15  So.  515;  Louisville  &  N.  R.  Co.  in  removing  sections  of  a  heavy 

V.   Orr,   91  Ala.   548,   8  So.  360;  wheel,  which  fell  by  reason  of  the 

Uliaois  Cent.  R.  Co.  v.  Swift,  213  inadequacy  of  the  rope  and  sup- 

lU.  307,  72  N.  E.  737;  Ramm  v.  ports   used,    and   at    the    time   of 

Hewitt-Lea  Lumber  Co.,  49  Wash,  injury  he  was  sitting  on  the  hub  of 

263,  94  Pac.  1081.  the  wheel  and  it  was  urged  that  he 

277.  TeUassee  Falls  Mfg.  Co.  could  have  stood  upon  a  platform 
v.  Moore,  158  Ala.  356,  48  So.  593.  there,  and  if  he  had  he  would  have 
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Nor  does  the  mere  fact  that  if  a  servant  had  selected 
another  mode  or  position,  the  injury  would  not  have 
happened,  show  contributory  neghgence  as  matter  of 
law.  280 

§  470.  Method  chosen  that  might  have  been  adopted  by  a 
prudent  man. 
If,  in  making  the  choice  of  two  methods,  the  employee 
acts  in  good  faith,  does  not  disobey  instructions  or  rules, 
and  the  method  adopted  might  have  been  adopted  under 
Kke  circumstances  by  a  prudent  man,  he  cannot  be  held 
to  have  been  negligent  in  so  doing,  ^^i 

§  471.  Direction  of  superior  a  circumstance  to  be  con- 
sidered. 

The  direction  or  order  of  a  superior  is  a  circumstance 
to  be  considered  in  determining  the  question  of  the 
employee's  neghgence.  It  is  stated  as  a  rule  that  "if  a 
master,  or  another  servant  standing  towards  the  servant 
injured  in  the  relation  of  superior  or  vice  principal,  orders 
the  latter  into  a  situation  of  danger  and  he  obeys,  and  is 
thereby  injured,  the  law  wiU  not  charge  him  with  negli- 
gence, unless  the  danger  was  so  glaring  that  no  prudent 
man  would  have  entered  into  it,  even  imder  orders  from 
one  having  authority  over  him."^*^ 

Hence  it  is  not  neghgence,  as  matter  of  law,  on  the  part 
of  an  employee,  to  follow  the  direction  of  his  superior 

escaped  injury.   McElliott  v.  Ran-  ■without  his  fault,  as  where  there 

dolph,  61  Conn.  157,  22  Atl.  1094,  being  two  ways  of  ascending  the 

29  Am.  St.  Rep.   181.      See  also  turret  of  a  battle  ship,  not  danger- 

Dossett   V.    St.    Paul   &    Tacoma  ous  when  hoists  are  not  in  use,  and 

Lbr.  Co.,  40  Wash.  276,  82  Pac.  a  servant,  not  knowing  that  a  hoist 

273.  was  being  used  in  one,  attempts  to 

280.  Murdoek  v.  Oakland,  S.  L.  use  that  one  instead  of  the  other 
&  H.  Elec.  Ry.,  128  Cal.  22.  where    a    hoist    was    not    being 

281.  Brady  v.  Florence  &  C.  C.  operated.      Well  v.  Moran  Bros. 
R.  Co.,  44  Colo.  283,  98  Pac.  321;  Co.,  55  Wash.  102,  104  Pac.  172. 
Florida  Cent.  &  P.  R.  Co.  v.  Moo-  282.    Miller    v.    Union    Pacific 
rey,  40  Fla.  17,  24  So.  148,  110  Am.  R.    Co.,    12   Fed.    600.     See   also 
St.  Rep.  72.     Nor  where  he  acci-  infra,  §§  491-495. 

dentally  chose  the  dangerous  way 
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in  doing  his  work  though,  there  was  a  safer  mode  which 
he  might  have  adopted.  ^^^ 

§  472.  Inexperience  of  employee  a  circumstance  to  be 
considered. 

The  inexperience  of  an  employee  is  also  a  circumstance 
to  be  considered  as  it  cannot  ordinarily  be  held  that  an 
employee  is  guilty  of  neghgence,  as  matter  of  law,  in  the 
manner  of  performing  an  act,  where  he  was  excusably 
ignorant  of  knowledge  or  comprehension  of  the  danger 
of  the  way  in  which  he  performed  it.^^^ 

It  was  held,  however,  by  the  Washington  court,  that  it 
was  error  to  instruct  the  jury  to  consider  plaintiff's 
experience  in  operating  saw  machinery,  on  the  question 
of  contributory  negligence,  as  plaintiff  had  impliedly  rep- 
resented that  he  had  ordinary  skill  and  knowledge  in 
that  kind  of  work  by  accepting  employment.  ^^^ 

§  473.  Ordinarily  a  question  for  the  jury. 

Ordinarily  the  question  of  neghgence  in  adopting  a 
dangerous  way  of  accomphshing  a  task,  when  a  safe  way  is 
open,  is  one  of  fact  for  the  jury,  as  well  as  whether  the 
person  used  ordinary  care  to  protect  himself  from  in- 
jury. 2^° 

§  474.  Application  of  rule. 

The  general  rule  has  been  applied  to  the  premature 
diunping  of  cars;^*^  electrical  apphances;^^^  elevators;^*' 

283.  Bernard  v.  Pittsburg  Coal  slate  car,  contrary  to  orders,  before 
Co.,  137  Mloh.  279.  the  dumping  ground  was  reached, 

284.  Laflam  v.  Mississquoi  Pulp  whereby  the  car  was  derailed  and 
Co.,  74  Vt.  125,  52  Atl.  526;  John-  such  employee  was  injured.  Redus 
son  V.  Desmond  Chemical  Co.,  156  v.  MUner  Coal  &  R,  Co.,  128  Ala. 
Mich.  669,  121  N.  W.  269.  685,  41  So.  634. 

285.  Wharton  v.  Tacoma  Fir  288.  An  experienced  lineman 
Door  Co.,  58  Wash.  124,  107  Pao.  was  guilty  of  contributory  negli- 
1057.  genee  in  shaking  out  a  cross  in  the 

286.  Gibson  v.  Burlington,  C.  wires,  from  the  manner  in  which  he 
R.  &  N.  R.  Co.,  107  la.  596.  performed  the  act.    He  was  HQed 

287.  It  was  negligence  on  the  evidently  from  his  creating  a  short 
part  of  an  employee  to  dump  a  circuit  for  the  current  through  his 
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body.  Judge  v.  Narragansett  Eleo. 
L.  Co.,  21  R.  I.  128,  42  Atl.  507. 
A  lineman  was  not  guilty  of  con- 
tributory negligence  in  cutting  a 
guy  -wire  attached  to  a  pole,  under 
directions,  in  failing  to  cut  the 
wire  at  the  end,  which  was  attached 
to  a  tree.  He  was  injured  by  the 
pole  falling  with  him.  Bland  v. 
Shreveport  Belt  R.  Co.,  48  La. 
Ann.  1057,  20  So.  284,  36  L.  R.  A. 
114.  Where  an  employee  of  an 
electric  light  company  was  killed 
by  a  current  of  electricity  passing 
through  him,  caused  by  his  grasp- 
ing wires  where  exposed,  and  it 
appeared  he  had  selected  the  shunt 
wire  himself,  the  defects  of  which 
were  visible,  it  was  held  there  was 
no  proof  of  neglect  on  the  part  of 
the  defendant,  and  negUgence  ap- 
peared on  the  part  of  plaintiff. 
Piedmont  Electric  L.  Co.  v.  Patter- 
son, 84  Va.  747,  6  S.  E.  4.  There 
can  be  no  recovery  for  an  injury  to 
an  employee  which  he  woidd  not 
have  sustained  if  he  had  not  volun- 
tarily and  unnecessarily  used  an 
appliance  for  a  purpose  other  than 
that  for  which  he  knew  it  to  be 
intended.  This  was  held  where  an 
experienced  lineman  placed  his  foot 
upon  a  guy  wire  instead  of  the  steps 
provided,  and  grasped  a  live  wire. 
Cineinnati  Gas  &  Electric  Co.  v. 
Archdeacon,  80  Ohio  St.  27,  88 
N.  E.  125.  And  where  an  employee 
left  his  place  of  employment  and 
grasped  a  wire  which  he  should 
have  known  was  charged  with  a 
deadly  current,  having  no  duty  ia 
connection  therewith,  he  was  guilty 
of  contributory  negligence  as  mat- 
ter of  law.  Kennedy  v.  ScoviUe 
Mfg.  Co.,  79  Conn.  722,  65  Atl.  131. 
289.  Where,  in  order  to  adjust 
a  belt  upon  a  shaft  which  operated 


an  elevator,  it  became  necessary  for 
an  employee  to  go  upon  the  other 
side  of  the  shaft  and  then  return 
and  adjust  a  belt  on  the  opposite 
side,  and  usually  he  crawled  under 
the  shaft  in  returning,  but  upon 
the  occasion  in  question  he  stepped 
over  the  shaft,  which  was  quite 
high  from  the  floor,  and  in  so  doing 
was  caught  by  a  set  screw  upon  the 
shaft  and  injured,  it  was  held  that 
he  assumed  the  risk  of  the  danger 
from  the  election  of  the  more  dan- 
gerous way  and  could  not  recover. 
Lewis  V.  Simpson,  3  Wash.  641, 
29  Pac.  207.  An  employee  was  held 
guilty  of  contributory  negligence 
where  she  attempted  to  cross  upon 
automatic  doors  over  an  elevator 
shaft,  where  she  knew  that  the 
doors  opened  automatically,  and 
though  no  warning  was  given  of  the 
starting  of  the  elevator  but  the 
movement  of  the  ropes,  and  such 
movement  indicated  that  the  ele- 
vator was  below.  Connors  v.  Mer- 
chants Mfg.  Co.,  184  Mass.  466, 69 
N.  E.  218.  A  boy  of  eighteen  em- 
ployed in  a  building  in  which  were 
two  elevators,  one  for  passenger 
which  had  regular  attendance,  the 
other  not  being  so  equipped  and 
seldom  used,  who  rather  than  wait 
for  the  former,  went  into  the  other 
and  operated  it  himself  and  in 
doing  so  was  injured  by  the  ele- 
vator being  out  of  repair,  was 
guilty  of  contributory  negligence 
though  he  had  so  used  it  before 
but  without  permission  and  without 
knowledge  of  the  owner.  Hansen  v. 
State  Bank  Bldg.,  100  la.  672, 
69  N.  W.  1020.  The  question  of 
contributory  negligence  was  for  the 
jury  where  an  employee  was 
injured  while  riding  on  an  elevator 
with  the  freight  it  was  carrying, 
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selection  of  unfit  hook;^'"  exposure  of  hands  in  dangerous 
parts  of  naacMne;^"  acts  in  connection  witli  machine 
instead  of  first  stopping  the  machine ;  ^'  ^  removing  saw  dust 


caused  by  the  breaHng  of  a  defect- 
ive  cable,   it  appearing   that   the 
employer  had  reversed  the  cable 
and  instructed  the  employee  not  to 
use  the  elevator  for  the  upper  floors, 
unless  obliged  to  do  so,  and  that 
there  was  a  stairway  and  another 
elevator  which  afforded  access  to 
the  other  floors,  and  also  it  appear- 
ing that  it  was  customary  for  em- 
ployees moving  freight  to  ride  on 
the    elevator    as    it    saved    time. 
Stomme  v.  Hanford  Produce  Co., 
108  la.  137,  78  N.  W.  841.     An 
employee  managing  a  freight  ele- 
vator in  a  factory,  was  guUty  of 
contributory  negligence  where,  find- 
ing that  the  elevator  was  held  fast 
on  an  upper  floor  of  the  factory, 
went  into  the  elevator  pit  and  find- 
ing the  chain  off  the  drum,  vio- 
lently jerked  it  to  throw  it  in  place, 
causing  the  elevator  to  fall,  crush- 
ing   his    hand.     He    should    have 
given  notice  to  some  of  the  ma- 
chinists and  carpenters  in  the  miU 
who  he  knew  were  emergency  men, 
and  there  for  the  purpose  of  reme- 
dying defects.    Nelson  v.  Sanford 
MiUs,    89   Me.   219,   36   Atl.    79. 
Where  a  workman  fell   down  an 
elevator  shaft  through  stumbHng 
over  a  bolt  projecting  from  a  ma- 
chine he  was  operating,  knowing  its 
position    and    that    the    elevator 
shaft  was  provided  with  a  guard 
which  he  refrained  from  using  be- 
cause of  its  inconvenience,  he  was 
guilty  of  such  negligence  as  pre- 
cluded recovery.    Taylor  v.  Penn. 
Steel    Castings    &    Machine    Co., 
217  Pa.  St.  269,  66  Atl.  353. 
2  M.  &  S.— 29 


290.  It  was  negligence  for  an 
employee,  injured  by  the  breaking 
of  a  hook  which  he  selected,  by 
reason  of  its  being  too  small,  other 
hooks,  to  his  knowledge,  of  the 
proper  size  being  easily  accessible, 
was  guilty  of  negligence  in  making 
such  selection.  White  v.  Newport 
News  Ship  Bldg.  &  Dry  Dock  Co., 
95  Va.  355,  28  S.  E.  577. 

291.  An  operator  of  a  power 
press  was  gruUty  of  contributory 
negligence  in  putting  his  hand  in 
between  the  plate  and  the  die 
while  the  press  was  running,  to 
remove  a  sheet  which  had  caught. 
He  could  have  shifted  the  belt  from 
the  loose  to  the  tight  pulley  or 
applied  the  brake.  Whippen  v. 
Stone,  197  Mass.  519,  83  N.  E.  989. 
Where  an  experienced  employee 
in  a  saw  miU  voluntarily  put  his 
hand  into  a  hole  in  the  boxing 
around  a  trimmer,  and  attempted 
to  pick  up  the  end  of  a  broken 
chain  which  was  lying  within  two  or 
three  inches  of  a  revolving  saw, 
his  hand  com.ing  in  contact  there- 
with, it  was  held  that  he  was  guilty 
of  contributory  negligence  as  mat- 
ter of  law.  It  was  said :  The  mere 
fact  that  the  plaintiff  had,  the 
spring  before,  remonstrated  against 
the  saws  being  boxed,  and  had  been 
assured  the  work  would  be  all 
right,  did  not  excuse  the  plaintiff 
from  exercising  ordinary  care  to 
avoid  the  danger.  Schultz  v.  C.  C. 
Thompson  Lumber  Co.,  91  Wis. 
626,  65  N.  W.  498. 

292.    Where   an  employee,    en- 
gaged in  operating  a  jointer   for 
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from  under  saw  with  a  stick  without  stopping  macliine;^'' 
etc.     So  the  rule  has  been  applied  to  the  cleaning  of  win- 


trimining  sash,  brought  his  hand  in 
contact  with  the  knives  in  attempt- 
ing to  force  down  by  hand  a  sash 
which  had  raised  up,  and  it  ap- 
peared he  could  have  stopped  the 
machine  and  readjusted  the  sash, 
it  was  held  he  was  guilty  of  con- 
tributory negligence  in  not  doing  so. 
Moody  V.  Smith,  64  Minn.  524, 
67  N.  W.  633.  Where  it  appeared 
that  an  employee  whose  duty  it 
was  to  keep  certain  machinery  in 
running  order,  attempted  to  loosen 
a  nut  when  the  machine  was  vibrat- 
ing so  that  the  wrench  he  was  using 
was  likely  to  slip  off,  and  that  he 
knew  if  it  did  sKp  off  his  hand 
would  go  into  revolving  cog  wheels, 
which  it  did,  and  it  further  ap- 
peared he  could  have  stopped  the 
machine  while  doing  such  work, 
the  danger  was  so  manifest  as  to 
prevent  a  reasonably  prudent  cau- 
tious man  from  risking  it,  even 
under  orders  from  his  superiors. 
Gorman  v.  Des  Moines  Brick  Mfg. 
Co.,  99  la.  257.  It  was  contribu- 
tory negligence,  as  matter  of  law, 
on  the  part  of  an  employee,  in 
getting  caught  in  the  knives  of  a 
jointer  in  attempting  to  clean  the 
accumulated  chips  and  dust  from 
the  defective  suction  pipe  of  the 
machine,  without  stopping  it.  Mul- 
holland  v.  Ideal  Mfg.  Co.,  149 
Mich.  126,  112  N.  W.  483.  An 
employee,  injured  in  attempting  to 
clean  roUs  of  a  machine,  while  it  is 
in  motion,  is  guilty  of  contributory 
negligence  as  matter  of  law.  Best 
V,  WUliamsport  Staple  Co.,  218 
Pa.  St.  202,  67  Atl.  205. 

An  employee  working  a  planing 
machine  not  defective,  with  which 


he  was  familiar,  both  as  to  operation 
and  construction,  injured  by  unnec- 
essarily stooping  over  an  arm  and 
reaching  under  the  table  to  remove 
shavings,  was  guilty  of  such  negU- 
gence  as  precluded  recovery  for  his 
injuries  against  his  employer. 
George  v.  St.  Louis  Mfg.  Co.,  159 
Mo.  333,  69  S.  W.  1097.  An  experi- 
enced employee  attempting  to  oil 
dangerous  machinery  under  con- 
ditions unnecessarily  dangerous 
while  in  motion,  held  guilty  of  con- 
tributory neghgence  precluding  re- 
covery for  injuries  received.  Rick- 
man  V.  Lee  Lumber  Co.,  122  La. 
909,  48  So.  320.  It  was  held  as 
matter  of  law,  that  an  adult  oper- 
ating a  machine  for  the  manufac- 
ture of  mouldings,  was  guilty  of 
contributory  negligence  in  at- 
tempting to  release  a  piece  of  lum- 
ber which  had  stopped  in  the 
machine,  with  his  hands,  whereby 
his  hand  was  caught  in  revolving 
knives,  though  it  was  his  first  day's 
work  at  the  machine,  and  he  sup- 
posed that  he  had  stopped  the 
machine,  the  latter  statement  seem- 
ingly being  considered  incredible 
as  the  belts  driving  it  were  running. 
Gardner  v.  Paine  Lumber  Co., 
123  Wis.  398, 101 N.  W.  700. 

293.  Where  a  minor  seventeen 
years  old  was  injured  in  attempting 
to  remove  with  a  stick  saw  dust 
which  had  accumulated  between  a 
lath  saw  and  a  spout,  the  stick 
being  caught  by  the  saw,  it  appear- 
ing he  had  worked  for  two  years 
at  the  same  or  a  similar  sr.,w,  and 
knew  the  danger  of  the  stick  being 
caught  and  that  by  stopping  the 
saw   the   stick   could   be   removed 
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dows  from  the  outside  instead  of  the  inside  ;^'^  the  use  of  a 
rope  instead  of  a  ladder; ^'^  extending  feet  over  side  of 
elevator  ;^'^  neglect  to  leave  mine  on  discovery  of  fire;^" 


without  danger,  he  assumed  the 
risk  as  matter  of  law.  Larson  v. 
Knapp-Stout  &  Co.  Company,  98 
Wis.  178,  73  N.  W.  992.  An  em- 
ployee ope'ratiag  a  circular  saw  up- 
on a  table,  in  attempting  to  remove 
chips  and  sphnters  between  the 
guide  and  the  saw  which  blocked 
it,  with  a  piece  of  lath,  which  broke 
throwing  his  hand  upon  the  saw, 
assumed  the  risk  of  injury  from 
such  method,  and  was  guilty  of  con- 
tributory negligence  where  the  saw 
could  have  been  easily  stopped  or 
the  table  removed.  It  was  immate- 
rial that  the  guide  was  worn  or  a 
promise  made  to  repair  it  on  the  day 
of  the  accident.  Deering  v.  Can- 
field  &  Wheeler  Co.,  126  Mich. 
373,  85  N.  W.  874.  The  danger  of 
attempting  to  clear  away  accumu- 
lated saw  dust  beneath  an  edger 
by  punching  it  through  a  hole 
with  a  stick  while  the  saws  are 
rapidly  revolving  (the  stick  nec- 
essarily being  close  to  the  saws)  is 
obvious  to  a  man  of  mature  years, 
who  had  worked  in  a  miU  as  a 
common  laborer  for  two  years  and 
some  months  as  a  trimmer,  and  who 
occasionally  for  a  few  minutes  had 
taken  the  place  of  the  edgerman, 
but  who  had  never  seen  the  saw 
dust  removed.  Such  an  employee 
injured  by  the  stick  being  caught 
by  the  saw  and  thrown,  was  guilty 
of  contributory  negligence.  Foss  v. 
Bigelow,  102  Wis.  413,  78  N.  W. 
570.  The  danger  of  cleaning  an 
accumulation  of  saw  dust  from 
under  the  appliance  adjusting  a 
band  saw,  while  the  saw  was  kept 


running  and  could  have  been  read- 
ily stopped  without  stopping  the 
other  machinery,  was  a  risk  as- 
sumed by  an  employee  sHpping 
and  coming  in  contact  with  the 
saw.  Beltz  v.  American  MiU  Co., 
37  Wash.  399,  79  Pac.  981. 

294.  It  was  held  contributory 
negligence  on  the  part  of  an  em- 
ployee engaged  in  cleaning  win- 
dows to  suspend  himself  by  rope 
and  tackle  from  the  outside  of  the 
building,  when  the  work  could  have 
been  more  safely  done  from  the 
inside,  though  his  injuries  were 
caused  by  a  defect  in  the  rope. 
Erskine  v.  Chino  Val.  Beet  Sugar 
Co.,  71  Fed.  270. 

295.  There  being  ladders  pro- 
vided for  employees  to  descend  into 
a  mine  and  no  reason  why  an 
employee  shall  not  have  used  them, 
it  was  contributory  negligence  for 
such  employee  to  attempt  to  de- 
scend into  the  mine  by  means  of 
a  single  rope,  which  feU.  Griffon 
V.  Yellow  Aster  Min.  &  Mill.  Co., 
142  Cal.  248,  75  Pac.  839. 

296.  Damages  cannot  be  re- 
covered for  an  injury  to  the  foot  of 
a  person  caused  by  a  descending 
elevator,  where  the  foot  is  unneces- 
sarily projected  into  the  elevator 
shaft.  Roberts  v.  Saintas  Nut 
Food  Co.,  142  Mich.  589,  106  N. 
W.  68. 

297.  A  miner  requested  to  leave, 
upon  discovery  of  a  fire  in  the 
mine,  having  ample  opportunity 
to  reach  a  place  of  safety,  but 
neglects  so  to  do,  is  guilty  of  con- 
tributory negligence.      Hughes  v. 
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sitting  under  overhanging  wall;^^*  placing  ladder    near 

macMne ; ^''  standing  under  stone  being  lifted;'""  etc.'"^ 

So  a  servant  adopting  an  unsafe  way  in  doing  her  work, 

upon  a  winding  machine,  and  one  contrary  to  the  iustruc- 


Oregon  Imp.  Co.,  20  Wash.  294, 
55  Pao.  119. 

298.  An  employee  who  volun- 
tarily places  himself  in  a  dangerous 
position,  is  guilty  of  negligence  as 
matter  of  law.  This  rule  applied 
where  a  miner  sat  down  under  a 
dangerous  overhanging  wall  to 
smoke.  Fowler  v.  Pleasant  Valley 
Coal  Co.,  16  Utah,  348,  62  Pac. 
594. 

299.  An  employee,  who,  with 
knowledge  of  a  dangerous  machine, 
unnecessarily  places  a  step  ladder 
in  close  proximity  thereto  while 
attempting  to  oil  a  box  of  a  ma- 
chine, and  without  looking  to  see, 
places  his  hand  against  the  saw, 
is  guilty  of  contributory  negligence 
as  matter  of  law.  Perlick  v. 
Detroit  Wooden  Ware  Co.,  119 
Mich.  331,  78  N.  W.  127. 

300.  An  employee  engaged  in 
removing  a  large  stone  from  a 
trench,  with  the  assistance  of 
others,  by  means  of  a  rope  which 
he  fastened  about  the  stone,  in- 
jured by  the  rope  slipping  there- 
from and  falling  upon  him  while  he 
assumed  a  dangerous  position  be- 
neath it,  was  guilty  of  contributory 
neghgenoe.  Moran  v.  City  of 
Chelsea,  194  Mass.  428,  80  N.  E. 
497. 

301.  Walking  neab  open 
HATCHWAY.  A  Carpenter  at  work 
upon  a  vessel,  who  the  day  before 
walked  over  a  hatchway  which 
was  closed,  but  noticed  the  other 
hatchways    were    open    and    that 


workmen  were  repairing  the  deck, 
and  on  returning  after  dark  from 
another  part  of  the  vessel,  it  was 
open  and  he  fell  in,  there  being  a 
clear  space  of  ten  feet  by  the  side 
of  it,  was  held  guilty  of  contribu- 
tory negligence  precluding  recov- 
ery. Claus  V.  Northern  Steamship 
Co.,  89  Fed.  646. 

Walking  near  revolving 
SHAFT.  An  adult  employee  volun- 
tarily going  so  near  shafting  as  to 
have  her  dress  caught,  was  guilty 
of  contributory  negligence,  pre- 
cluding recovery.  Gleason  v.  Sus- 
hn,  110  Md.  137,  72  Atl.  1034. 

Walking  on  planks  near  vat 
WHEN  dark.  An  employee  in  a 
tannery  is  guilty  of  contributory 
negligence  in  attempting  to  cross 
in  the  dark,  upon  the  planks  placed 
along  the  edge  of  vats,  where  he 
must  have  known  the  vapors  aris- 
ing from  the  tanks  condensed  and 
settled  upon  the  planks,  occasion- 
ally obscuring  them  from  view  and 
rendering  them  slippery.  He  fell 
from  the  planks  into  a  vat.  Ship- 
pey  V.  Grand  Rapids  Leather  Co., 
124  Mich.  533,  83  N.  W.  284. 

Walking  under  revolving 
BELT.  An  experienced  engineer  in 
passing  under  a  revolving  belt  with 
projecting  jackson  hooks,  the  nuts 
and  bolts  of  which  projected,  was 
injured.  There  was  a  safe  place  for 
him  to  go.  It  was  held  he  was 
guilty  of  contributory  negligence. 
Perkins  v.  Oxford  Paper  Co.,  104 
Me.  109,  71  Atl.  476. 
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tions  slie  had.  received,  was  held  guilty  of  contributory- 
negligence.^''^ 

But  an  employee  was  held  not  guilty  of  neghgence,  as 
matter  of  law,  in  standing  upon  a  box  on  top  of  a  con- 
struction car,  tightening  with  a  block  and  tacMe  a  troUey 
wire  which,  owing  to  its  rotten  or  defective  condition, 
broke  and  threw  him  to  the  ground,  though  he  could  have 
tightened  the  wire  by  standing  on  the  car,  and  he  in- 
creased the  risk  by  standing  on  the  box.^"^ 

So  an  employee  was  not  required  to  keep  constantly 
in  mind  the  danger  from  a  set  screw  on  a  revolving  shaft 
or  in  stepping  over  the  shaft  10  or  18  inches  above  the 
floor,  in  the  performance  of  his  duties.'"* 

Freedom  from  negligence  appeared  where  an  em- 
ployee was  injured  while  stepping  upon  a  shaft  in  descend- 
ing from  his  plaice  of  work  in  a  quarry,  such  shaft  being 
ordinarily  used  as  a  step,  by  the  shaft  being  set  in  motion 
by  the  action  of  the  wind  in  starting  an  appliance  called  a 
traveler.  This  apphance  had  always  before  been  choked 
or  wedged  and  if  it  had  been  so  secured  on  the  occasion 
of  the  accident,  it  would  not  have  occurred.  '"^ 

Contributory  neghgence,  as  matter  of  law,  is  not  shown 
on  the  part  of  an  inexperienced  Uneman  in  working  upon 
the  inside  of  a  curve  of  a  trolley  wire,  in  the  use  of  a  vise 
insufficient  for  the  purpose,  where  he  had  been  assured  by 
the  foreman  that  the  vise  was  sufficient  for  the  strain, 
where  it  appears  that  he  would,  under  the  circumstances, 
have  been  equally  liable  to  injury  if  he  occupied  a  place 
outside  of  the  curve. '"^ 

Other  illustrations  are  given  in  the  note  below. '"^ 

302.  Debro  v.  James  Lee's  306.  Shadford  v.  Ann  Arbor 
Sons  &  Co..  130  Fed  385.                      St.    R.    Co.,    121    Mich.    224,    80 

303.  Dixon    v.    Bausman,    17      N.  W.  30. 

Wash.  304,  49  Pac.  540.  307.    Machines    and    machin- 

304.  Bush.  V.  Independent  Mill  ert;  voluntarily  operating  de- 
Co.,  54  Wash.  212,  103  Pac.  45.  fective.      Where     an     employee 

305.  Salem  Bedford  Stone  Co.  was  injm-ed  by  reason  of  a  defect 
V.  O'Brien,  150  Ind.  656,  49  N.  E.  in  a  machine,  ■while  he  was  using 
457.  it   temporarily  in  the   absence  of 
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Use  of  particular  passageway. 
A  "workman  in  a  brewery  was  held  not  guilty  of  con- 
tributory negligence,  as  matter  of  law,  in  using  the  opening 
through  an  elevator  shaft  as  a  passageway,  though  suitable 


the  operator,  where  he  claimed 
he  had  directions  from  the  foreman 
to  operate  the  machine  in  the 
temporary  absence  of  the  one  em- 
ployed for  that  purpose,  which 
was  denied  by  other  testimony, 
it  was  said:  If  the  plaintiff  went 
to  work  upon  the  machiae  of  his 
own  accord  without  directions  from 
the  defendants  or  their  foreman, 
knowing  it  to  be  out  of  order  and 
dangerous,  without  first  ascer- 
taining whether  it  had  been  re- 
paired, he  himself  would  be  guilty 
of  negligence.  Schulz  v.  Rohe,  149 
N.  Y.  132,  43  N.  E.  420. 

Mills:  Operating  carriage, 
EXCESSIVE  SPEED.  Where  it  ap- 
peared that  an  employee  upon  a 
carriage  in  a  saw  mill  had  knowl- 
edge that  a  log  which  was  being 
sawed  was  very  crooked,  which 
made  it  his  duty  to  run  the  car- 
riage slowly,  but  he  in  fact  ran  it 
at  an  unsafe  rate  of  speed,  which 
contributed  to  the  injury  which  he 
received,  it  was  held  that  he  was 
guilty  of  contributory  negHgence 
preventing  a  recovery  notwith- 
standing a  special  finding  by  the 
jury  to  the  contrary.  Bibby  v. 
Wausau  Lbr.  Co.,  80  Wis.  367,  50 
N.  W.  337. 

Mills,  operating  saw.  The 
fact  that  an  injury  to  an  employee 
operating  a  double  saw  in  a  factory 
was  caused  partly  by  a  defective 
table  on  which  it  was  operated, 
and  mainly  by  timber  becoming 
wedged  between  the  saws,  the  em- 
ployee   having    knowledge   of   the 


former  but  not  of  the  danger  from 
the  latter,  did  not  conclusively 
show  contributory  negligence. 
Chilson  V.  Lansing  Wagon  Works, 
128  Mich.  43,  87  N.  W.  79. 

Mills:  Rolling  logs  from 
LOG  DECK.  It  was  Contributory  neg- 
ligence on  the  part  of  an  employee 
to  roU  logs  down  from  a  log  deck  to 
where  they  were  to  be  loaded  on  to 
the  saw  carriage,  when  the  carriage 
was  away  from  back  of  the  saw, 
where  the  proper  and  safe  way  to 
roll  the  logs  was  when  the  carriage 
was  back  of  the  saw.  Sladky  v. 
Marinette  Lbr.  Co.,  107  Wis.  250, 
83N.W.514. 

Pinch  bah,  dull,  use  op.  A 
skilled  mechanic  picking  up  a 
pinch  bar  with  which  to  move  a 
locomotive,  without  inspecting  its 
condition  as  to  being  dull,  it  not 
appearing  but  what  there  were 
other  and  safe  pinch  bars  in  the 
roimd  house,  he  having  the  right 
to  call  men  to  move  the  locomotive, 
the  pinch  bar  slipping  from  being 
dull  and  causing  him  injury,  was 
guilty  of  contributory  negligence. 
Halt  V.  Chicago,  M.  &  St.  P.  R.  Co., 
94  Wis.  596. 

Removing  ensilage  prom 
silo,  a  laborer  was  held,  as  mat- 
ter of  law,  to  know  and  appreciate 
the  danger  in  removing  ensilage 
from  a  silo  in  working  from  the 
bottom  and  thus  undermining  the 
pile.  Welch  v.  Bainard,  108 
Mich.  31,  65  N.  W.  667. 

Searching  for  defect  in  ma- 
chine.     An   employee   who    was 
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passageway  througli  the  walls  is  provided,  where,  before 
entering  the  shaft,  he  looked  up  and  saw  that  the  elevator 
was  stationary  at  a  floor  thirty-five  feet  above,  where 
injured  by  falling  through  a  space  between  the  elevator 


injiired  in  putting  his  hand  under 
the  sleeve  covering  a  band  saw  in  a 
mill,  a  nut  being  broken,  to  exam- 
ine the  machinery,  instead  of  using 
the  manhole  provided  for  that  pur- 
pose which  was  safe,  assumed  the 
risk  and  was  guilty  of  contributory 
negligence.  Rysdorp  v.  George  Pan- 
kratz  Lbr.  Co.,  95  Wis.  622. 

Shafts,  adjustment  set 
SCREW  ON.  An  employee,  knowing 
^  how  to  adjust  a  set  screw  on  the 
collar  of  a  horizontal  shaft,  and  to 
replace  it  when  it  has  dropped  out, 
who  chooses  to  perform  this  duty 
without  applying  the  clutch  or 
hand  lever,  and  who  holds  on  to  the 
screw  after  the  shaft  begins  to  turn, 
was  held  to  be  guilty  of  such  negli- 
gence as  precluded  recovery  for 
injuries  thus  received.  Carriere  v. 
R.  McWiUiams,  104  La.  678,  29 
So.  333. 

Shafts,  cleaning  pit  undbb. 
An  employee  was  held  guilty  of 
contributory  negligence  as  matter 
of  law,  in  attempting  to  clean  away 
ground  in  a  pit  from  under  a  rapidly 
revolving  shaft  with  a  set  screw, 
with  his  hands,  where  the  means 
were  readily  at  hand  to  stop  the 
motion  of  the  shaft  which  he  well 
knew.  Braaflat  v.  Minneapolis  & 
N.  Elev.  Co.,  90  Minn.  367,  96 
N.  W.  920. 

Shafts;  exposure  of  hand 
to  key  therein.  An  employee  in  a 
flouring  mill  was  injured  by  his 
hand  getting  caught  by  projecting 
keys  which  adjusted  and  held  in 
place  wheels  revolving  upon  shafts. 


There  was  evidence  tending  to  show 
that  he  was  familiar  with  the  con- 
struction of  the  appliances,  and 
that  he  could  reasonably  have 
avoided  danger  by  approaching 
them  from  the  outward  revolutions 
of  the  gear,  and  that  he  did  not  do 
so  because  he  did  not  think  or  look. 
It  was  held  that  an  instruction  to 
the  effect  that  if  he  knew  the  posi- 
tion, condition  and  character  of  the 
machinery  by  which  he  was  injured 
and  could  reasonably  have  avoided 
danger  by  approaching  the  same 
from  the  outward  revolutions  of 
the  gear,  and  did  not  do  so  because 
he  did  not  think  or  look,  he  was 
guilty  of  such  a  degree  of  negli- 
gence as  to  preclude  a  recovery, 
stated  the  law  correctly.  It  was 
held  further  that  an  instruction 
which  stated  that  it  was  the  duty 
of  such  employees,  when  approach- 
ing machinery  about  which  he  was 
employed  both  to  think  and  look, 
in  order  to  avoid  injury  from  such 
machinery,  and  if  he  received  injury 
by  reason  of  his  failure  to  think  and 
look  as  to  what  he  was  doing  he  was 
guilty  of  such  negligence  as  would 
preclude  a  recovery,  was  a  correct 
statement  of  the  law.  Hurst  v. 
Bumside,  12  Oreg.  520,  8  Pac.  888. 
Skid  insecurblt  fastened.  The 
slipping  of  a  skid  used  for  the  pur- 
pose of  unloading  rails  from  a  car 
upon  a  platform,  because  not 
securely  fastened,  causing  a  rail  to 
faU  upon  a  workman,  the  neglect 
to  fasten  the  skid  being  that  of  the 
injured  workman  and  those  assist- 
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platform  and  the  floor  of  a  roller  which,  was  being  used  by 
the  proprietor  hx  loading  upon  the  elevator  machinery 
which  it  was  installing  in  its  brewery.  '"^ 

But  an  employee  was  held  guilty  of  negligence  in 
adopting  an  unsafe  way  in  going  to  a  closet,  where  a  safe 
way  was  provided,  although  the  former  was  more  con- 
venient. ^"' 

So  where  an  employee  selected  the  more  dangerous 
route  through  a  dark  alley,  where  he  could  have  passed 
through  a  lighted  building,  and  was  injured  by  contact 
with  a  large  belt  in  motion,  he  was  denied  recovery.  ^^'' 

Likewise,  an  employee  who  was  familiar  with  the 
premises,  and  who,  in  going  from  the  freight  house  to  a 
pier,  used  a  narrow  passage  between  the  track  and  the 
platform,  when  there  was  a  safer  though  longer  way,  and 
the  narrow  passage,  though  sometimes  used,  was  not 
designed  to  be  used  for  the  purpose  of  travel,  and  he  was 
injured  by  being  pressed  between  a  locomotive  and  the 
platform,  it  was  held  that  he  was  guilty  of  negligence."^ 

And  where  an  experienced  employee,  attending  an 
electric  apparatus  to  generate  electricity,  in  oiling  the 
machine,  passed  in  a  narrow  space  between  it  and  a  dy- 
namo at  rest,  when  he  could  easily  have  passed  around  the 

ing,  precluded  recovery  against  the  of   negligence   as   matter   of   law. 

master,  even  if  the  master  was  also  Bisehoff  v.  St.  Paul  Bethel  Ass'n, 

negUgent,  on  the  ground  of  plain-  82  Minn.  105,  84  N.  W.  731. 
tiff's  contributory  negligence.  There  308.    Hoes  v.  Edison  Genl.  Bl. 

was  a  shallow  draiu  some  six  feet  Co.,  161  N.  Y.  35,  55  N.  E.  285. 
from    the    place    into    which    the  30&.     He  was  HUed  by  a  piece  of 

employee  fell.    Negligence  was  not  timber  thrown  from  a  saw  in  the 

chargeable  to  the  master  on  that  mill    where    he    was    employed, 

account.    McKenna  Steel  Worldng  Douglas  v.  Southern  Pac.  Co.,  151 

Co.  V.  Lewis,  111  Fed.  320.  Cal.  242,  90  Pac.  538. 

Steam    pipe,    removal    when  310.    Antee  v.  D.  C.  Richardson 

STEAM  WAS  ON.  An  experienced  en-  Taylor  Lumber  Co.,  123  La.  117,  48 

giaeer,  undertaking  to  remove  a  So.  765. 

pipe  entering  a  boiler  when  steam  311.     Galvin  v.  Old  Colony  R. 

is  up,  there  beiag  no  occasion  for  Co.,  162  Mass.  533,  39  N.  E.  186. 
doing  the  act  at  the  time,  is  guilty 
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latter  and  avoided  injury  from  contact  with,  the  live 
machine,  by  which  he  was  injm-ed,  he  had  no  remedy.'^ ^ 

Selecting  dangerous  place  in  mine. 

The  question  of  contributory  negligence  of  a  minor 
sixteen  years  old,  who  was  injured  by  reason  of  the  negli- 
gence of  the  master  in  failing  to  repair  the  roof  of  an 
entryway  in  the  mine,  whUe  at  work  there  sawing  a  prop 
and  cap  deposited  there  for  his  use,  was  for  the  jury,  in 
selecting  such  place  not  primarily  intended  for  such  work, 
but  which  he  selected  because  of  the  additional  height  of 
the  place  over  other  places."^ 

An  employee  in  a  coal  mine  driving  cars,  who  was 
injured  in  being  pressed  between  a  car  and  the  wall,  was 
held  guilty  of  contributory  negligence  in  that  he  should 
have  stepped  from  his  ear  on  the  opposite  side  where  there 
was  a  clearance  made  for  the  safety  of  such  employee."* 

Selecting  place  other  than  that  provided. 

Where  the  employer  had  provided  a  platform  safe  for 
the  performance  of  the  work  the  employee  was  required 
to  do,  and  the  latter  voluntarily  adopted  another  place, 
and  in  so  doing  was  injured  by  contact  with  a  trolley 
wire  overhead,  he  was  guilty  of  negligence  and  assumed 
the  risk  of  being  injured  by  such  means.  "^ 

But  the  bare  fact  that  at  the  time  of  a  collision  a  brake- 
man  was  not  at  the  exact  place  assigned  him,  is  not,  of 
itself,  contributory  negligence."^ 

So  the  mere  fact  that  an  employee  in  a  mill  who  was 
inexperienced  did  not  assume  the  proper  place  in  handling 
a  heavy  piece  of  timber,  and  stepped  into  a  hole  in  the 
floor,  as  to  which  he  was  ignorant,  does  not  raise  a  legal 

312.  Fritz  v.  Salt  Lake  &  G.  &  315.     Leppala  v.  Cleveland  Iron 
E.  L.  Co.,  18  Utah,  493,  56  Pac.  90.  Min.  Co.,  122  Mich.  633,  81  N.  W. 

313.  Chicago,   W.    &   V.    Coal  553. 
Co.v.Moran,210I11.9,71N.E.38.  316.     Au  v.  New  York,   L.   E. 

314.  Kuhns    v.    H.    C.    Frick  &  W.  R.  Co.,  29  Fed.  72. 
Coke  Co.,  216  Pa.  St.  385,  65  Atl. 

796. 
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presumption  of  contributory  negligence,  but  that  question 
is  for  the  jury.^^' 

Taking  position  in  front  of  saw. 

An  experienced  employee  upon  a  gang  rip  saw,  having 
knowledge  that  boards  were  frequently  thrown  out  of  the 
saw  when  being  put  through,  who  voluntarily  and  un- 
necessarily placed  himseK  in  front  of  it  when  attempting 
to  relieve  the  machine,  it  having  become  choked,  was 
guilty  of  negligence  precluding  recovery.  "* 

And  it  was  held  to  be  contributory  negligence  for  an 
experienced  employee  to  stand  in  front  of  a  saw,  equally 
adjustable  for  a  cut  off  or  rip  saw,  a  place  of  obvious  dan- 
ger, and  in  cutting  small  blocks  with  a  rip  saw  instead  of  a 
cut  off  saw.  "^ 

Working  near  exposed  wire. 

An  experienced  lineman  was  not  negligent,  as  matter 
of  law,  in  working  near  wires,  which  he  did  not  know 
were  charged,  without  inquiry  as  to  their  being  so 
charged.  ^^^ 

§  475.  Application  of  rule  to  railway  employees. 

It  is  a  familiar  principle,  which  common  sense  as  well 
as  the  rules  of  law  ought  to  teach  any  one,  that  where  an 
employee  of  a  railroad  knowingly  selects  a  dangerous 
way  or  position  when  a  safer  one  is  apparent  to  him, 
and  is  thereby  injured,  he  is  guilty  of  contributory  neg- 
ligence. 

Backing  train  without  flagging. 

Whether  an  engineer,  under  directions  of  the  conductor 
in  backing  his  train  to  go  upon  a  siding  without  flagging, 
to  permit  another  train  to  pass,  the  point  of  entrance  to 
the  siding  being  close  to  a  curve  and  from  which  an 

317.  Nybaok     v.     Champagne  vide  a  fender  was  not  material. 
Lumber  Co.,  90  Fed.  774.  Vicksbnrg   Mfg.    Co.    v.   Vaughn, 

318.  DutohowsM      v.      Handy  27  So.  (Miss.)  599. 
ThingsCo.,  UlMioh.  11, 104N.W.  320.     Reeve   v.   Colnsa   Gas   & 
558.  Electric  Co.,  152  Cal.  99,  92  Pac. 

319.  Defendant's  failure  to  pro-  89. 
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approacliing  train  could  not  be  seen  at  a  considerable 
distance,  was  negligent  was  a  question  for  the  jury.'^i 

Coupling  and  uncoupling  cars. 

Where  a  servant  has  a  choice  between  different  ways, 
to  couple  or  uncouple  cars,  and  he  chooses  the  unsafe 
way,  he  ordinarily  cannot  recover  for  injuries  resulting 
therefrom.  ^^^ 


321.  Boston  &  M.   R.   Co.  v. 
McDuffy,  79  Fed.  934. 

322.  An  experienced  switchman 
who  has  control  of  the  movement 
of  the  engine  in  the  yard,  who 
attempts  to  make  a  coupling,  run- 
ning in  advance  of  a  moving  car, 
when  there  are  safe  methods 
within  his  control,  such  as  stopping 
the  engine  or  reducing  speed, 
where  injured  by  being  caught  by 
a  nail  in  the  brakebeam  and 
thrown,  was  held  guilty  of  con- 
tributory negligence,  the  nail  in 
the  brakebeam  not  being  the 
proximate  cause  of  his  injury. 
New  York,  C.  C.  &  St.  L.  R.  Co.  v. 
Hamlin,  170  Ind.  20,  83  N.  E.  343. 
The  rules  of  a  railroad  company 
prohibited  the  going  between  mov- 
ing cars  to  make  couplings,  and  also 
the  making  of  such  couplings  by 
hand.  A  brakeman,  in  attempting 
to  make  a  coupling,  ascertained  for 
the  first  time  a  defect  in  the 
coupling  device,  and  attempted  to 
adjust  the  coupling  by  hand  and 
was  injured.  He  could  have  adopt- 
ed a  safe  course  by  signaling  to 
stop  the  engine.  It  was  held  the 
question  of  his  contributory  neg- 
ligence, in  view  of  the  sudden  emer- 
gency, and  without  time  for  reflec- 
tion or  deliberation,  was  for  the 
jury.  Chicago  &  A.  R.  Co.  v. 
Walters,  217  111.  87,  75  N.  E.  441. 


It  was  not  contributory  negligence, 
as  matter  of  law,  for  a  brakeman, 
in  coupling  cars,  to  place  the  bar 
on  his  knee  and  permit  it  to  remain 
there  until  the  car  was  pushed 
three  feet,  since  the  coupling 
could  have  been  made  in  no  other 
manner  on  account  of  the  weight 
of  the  bar.  Texas  &  P.  R.  Co.  v. 
McCoy,  17  Tex.  Civ.  App.  494,  44 
S.  W.  25.  A  brakeman  choosing  an 
unsafe  way  of  coupling  cars  having 
draw  heads  of  uneven  height, 
where  there  was  a  safer  method, 
assumed  the  risk,  and  was  guilty 
of  contributory  negligence.  Moore 
V.  Kansas  City,  Ft.  S.  &  M.  R.  Co., 
146  Mo.  572,  48  S.  W.  487.  A  brake- 
man  who,  in  coupling  cars  with 
knowledge  that  the  couplings  are 
mismatched,  places  the  pin  in  the 
moving  car  and  remains  between 
the  two  cars  to  shake  the  pin  into 
position,  when  he  might  have  safely 
made  the  coupling  by  placing  the 
pin  in  the  standing  car  and  per- 
mitting it  to  be  shaken  into  posi- 
tion by  the  concussion  of  the  two 
cars,  is  guilty  of  negligence,  and 
recovery  will  be  denied  for  his 
death,  resulting  from  being  crushed 
between  the  two  cars.  Norfolk  & 
W.  R.  Co.  V.  McDonald's  Admr.,  88 
Va.  352,  13  S.  E.  706.  If  it  becomes 
the  duty  of  a  brakeman  to  go  be- 
tween cars  in  uncoupling,  it  is  also 
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his  duty  not  to  put  himself  where 
the  dead  woods  come  together. 
The  engineer  has  a  right  to  pre- 
sume that  he  'will  keep  himself 
outside  of  the  dead  woods.  [Rail- 
road Co.  V.  Watson,  90  Ala.  68,  8 
So.  249,  and  Hissong  v.  Railroad 
Co.,  91  Ala.  614,  8  So.  776,  dis- 
tinguished upon  the  ground  that 
the  engineer  knew  the  perilous 
position  of  the  employee.]  Ala- 
bama, G.  S.  R.  Co.  V.  Richie,  99 
Ala.  346,  12  So.  612.  Where  a 
brakeman  had  his  hand  crushed 
between  dead  blocks  while  coupling 
cars,  and  it  appeared  that  he  saw 
the  ears  were  coming  too  fast  for 
safe  coupling,  and  signaled  for 
them  to  be  stopped,  but,  notwith- 
standing his  signal  was  not  obeyed, 
he  stepped  in  between  them  to  make 
the  coupling  and  was  injured,  it  was 
held  that  when  he  saw  his  signals 
had  not  been  obeyed  it  was  his 
duty  to  stay  out,  and  it  was  negli- 
gence for  him  to  go  in  between  the 
cars.  Norfolk  &  Western  R.  Co.  v. 
CottreU,  83  Va.  512,  3  S.  E.  123. 
A  brakeman  who  stands  upon  a 
dead  wood  only  four  inches  wide, 
without  anything  to  support  him, 
assuming  that  position  while  en- 
gaged in  uncoupling  cars  for  the 
purpose  of  signaling  the  engineer, 
is  guilty  of  contributory  negligence, 
where  injured  in  falling  from  the 
beam.  Dooner  v.  Delaware  &  H. 
Canal  Co.,  171  Pa.  St.  581.  It  was 
held  to  be  negligence  on  the  part  of 
a  brakeman,  in  attempting  to 
withdraw  a  coupling  pin,  to  stand 
with  one  foot  on  the  bumpers  of 
each  car,  leaning  forward  to  with- 
draw the  pin  with  his  right  hand, 
having  a  lantern  in  the  left,  he 
falling  between  the  cars  by  reason 
of    their    separating.        The    pin 


had  already  been  withdrawn  by  a 
feUow-brakeman.  Young  v.  West 
Virginia,  C.  &  P.  R.  Co.,  42  W.  Va. 
112, 24  S.  E.  615.  A  brakeman  lean- 
ing from  the  end  of  a  gondola  car 
while  the  train  was  in  motion,  for 
the  purpose  of  removing  the  pin 
from  the  draw  head  after  detaching 
a  car,  was  held  to  be  guilty  of  con- 
tributory negligence.  He  was 
thrown  from  the  car  by  a  sudden 
movement  of  the  train.  Louisville 
&  N.  R.  Co.  V.  Fox,  20  Ky.  L.  Rep. 
81,  42  S.  W.  922.  A  brakeman  was 
guilty  of  contributory  negligence  in 
standing  in  front  on  a  car  to  be 
coupled  with  cars  approaching  him, 
moving  on  a  down  grade  at  a  dan- 
gerous rate  of  speed,  where  caught 
when  they  came  together,  his  posi- 
tion being  such  that  he  could  not 
see  the  signals  that  were  given. 
McDonald  v.  Alabama  Midland  R. 
Co.,  123  Ala.  227,  26  So.  165.  It 
was  negligence  on  the  part  of  a 
brakeman  to  go  between  the  rails 
in  front  of  a  moving  train  for  the 
purpose  of  inserting  a  link  in  the 
draw  head  of  the  nearest  moving 
car,  when  it  should  reach  him,  and 
evidence  of  such  a  custom  on  the 
part  of  employees  was  inadmis- 
sible. There  was  snow  upon  the 
ground  and  he  slipped  and  his  leg 
was  run  over  and  crushed.  Carrier 
V.  Union  Pac.  R.  Co.,  61  Kan.  447, 
59  Pac.  1075.  See  also  same  case, 
58  Kan.  816,  50  Pac.  873.  The  rule 
in  respect  to  the  selection  of  a  more 
hazardous  way  of  performing  a 
duty  was  applied  where  a  brakeman 
selected  the  hazardous  way  of  go- 
ing in  between  cars  to  make  a 
coupling  and  riding  on  the  brake- 
beam  while  making  a  flying  switch. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Ru- 
dolph, 78  Kan.  695,  99  Pac.  224. 
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It  was  held  that  it  was  not  contrib- 
utory negligence  as  matter  of  law 
for  a  brakeman  to  run  upon 
a  platform  by  the  side  of  the 
track  (boxing  covering  signal 
wires)  in  the  mght  time  while 
coupling  cars.  He  was  injured  by 
a  loose  board,  whereby  he  was 
thrown  under  the  cars.  Sweat  v. 
Boston  &  Albany  R.  Co.,  156  Mass. 
284,  31  N.  E.  296.  A  switchman  was 
injured  in  the  attempt  to  uncouple 
a  car  in  front  of  an  ordinary  road 
engine  whUe  in  motion.  It  ap- 
peared that  the  act  was  dangerous, 
that  the  engineer  was  subject  to  his 
orders,  and  that  he  could  have  had 
the  engine  stopped  while  perform- 
ing the  act.  It  was  held  that  he  was 
guilty  of  contributory  negligence. 
If  he  acted  under  the  direction  of 
his  superior,  that  would  not  excuse 
him.  George  V.  Mobile  &  0.  R.  Co., 
109  Ala.  245,  19  So.  784.  Whether 
a  switchman  was  negligent  in 
coupling  an  engine  with  a  defective 
cylinder,  to  a  car,  in  the  night  time, 
where  he  stepped  between  the  cars, 
having  a  lantern  on  his  arm,  when 
eight  feet  apart,  the  engine  moving 
four  miles  an  hour,  and  when 
within  eighteen  inches  of  the  car 
the  engine  enveloped  and  blinded 
him  with  steam,  and  in  trying  to 
escape  his  arm  was  caught  and 
crushed,  was  a  question  for  the 
jury.  Northern  Pacific  R.  Co.  v. 
Nickels,  1  C.  C.  A.  625,  50  Fed. 
718.  A  brakeman  who  lost  a  leg 
in  coupling  oars,  was  not  entitled 
to  recover  from  his  employer  for 
his  injuries  upon  the  ground  that  it 
was  dark,  the  oil  in  his  lantern 
was  poor,  and  he  was  not  able  to 
see  that  the  approaching  car  was  a 
Pennsylvania  car  with  peculiarly 
constructed  dead  woods,  his  own 


testimony  showing  he  must  have 
known  that  it  was  a  Pennsylvania 
car.  Vany  v.  Pierce,  82  Fed.  162. 
It  not  appearing  that  a  defect,  the 
bent  condition  of  the  pilot  bar  on 
an  engine,  was  so  visible  that  a 
brakeman  in  attempting  to  make  a 
coupling  with  it  could  not  overlook 
it  except  by  gross  negligence, 
contributory  negligence  was  not 
chargeable  to  him.  Kansas  City,  P. 
&  G.  R.  Co.  V.  SpeUman,  102  Fed. 
251.  A  switchman  having  chosen 
an  unsafe  way  of  uncoupling  mov- 
ing cars,  when  there  was  a  method 
reasonably  safe  or  where  he  could 
have  signalled  to  stop,  was  held 
giulty  of  contributory  negligence. 
Gilbert  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  123  Fed.  832.  It  was  a  question 
for  the  jury  whether  a  brakeman,  in 
standing  upon  the  foot  board  of  an 
engine  moving  slowly,  and  finding 
that  a  drawbar  on  the  oar  to  which 
he  intended  to  couple  the  engine 
was  out  of  repair  in  being  bent, 
who  attempted  to  push  the  drawbar 
on  the  engine  to  one  side  with  his 
foot  so  as  to  meet  the  coupling,  was 
guilty  of  negligence  contributing 
to  the  injury  he  received  in  his 
foot  becoming  caught  between  the 
draw  bars.  There  was  no  rule  of 
the  company  governing  the  act. 
Kansas  City  Southern  Ry.  Co.  v. 
Prunty,  133  Fed.  13.  A  brakeman 
was  guilty  of  contributory  negli- 
gence, while  going  along  a  track 
in  front  of  an  engine,  which  was 
backing,  to  couple  on  to  cars  sta- 
tionary upon  the  track,  in  walking 
or  standing  so  near  the  rails  that 
the  projecting  part  of  the  tender 
struck  him,  causing  his  death. 
Guthrie  v.  Great  Northern  R.  Co., 
76  Minn.  277,  79  N.  W.  107. 
Where  a  brakeman  in  the  employ  of 
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a  railroad  company  received  a  seri- 
ous personal  injury  in  attempting 
to  change  a  link  attached  to  an 
engine  while  it  was  in  motion  over 
an  unballasted  part  of  a  side  track, 
the  ties  beiag  above  the  ground, 
whereby  he  caught  his  foot  between 
one  of  the  ties  and  the  brake  beam 
at  the  rear  end  of  the  tender,  the 
engine  backing  to  attach  to  empty 
ears,  and  was  thrown  down  and 
injured,  and  it  appeared  this 
occurred  in  broad  day  light,  so  that 
he  must  have  seen  the  condition  of 
the  track,  and  that  he  did  not  have 
the  engine  stopped  before  going 
upon  the  track,  as  he  might  have 
done,  and  the  proof  failed  to  show 
that  common  prudence  required 
the  ballasting  of  such  a  side  track, 
used  only  for  standing  cars,  it  was 
held  that  the  brakeman  could  not 
recover  against  the  company  for 
his  injury,  by  reason  of  his  own 
negligence.  Pennsylvania  Co.  v. 
Hankey,  93  111.  680.  A  brakeman 
in  defendant's  employ,  while  en- 
gaged in  coupling  a  car  received 
from  another  road,  to  cars  on  de- 
fendant's track,  was  injured,  re- 
sulting from  the  fact  that  the  bum- 
per of  said  car  was  out  of  order,  so 
that  it  hung  lower  than  the  one  of 
the  car  to  which  it  was  being 
coupled.  It  appeared  that  it  was 
customary  in  coupling  cars  with 
bumpers  of  different  heights  to  use 
a  crooked  link,  and  that  such  links 
were  supplied  by  defendant  and 
were  in  the  caboose  of  plaintiff's 
train.  It  was  held  that  the  fur- 
nishing of  such  links  did  not  fill 
the  measure  of  defendant's  obliga- 
tion. That  the  duty  of  examina- 
tion to  ascertain  whether  the 
coupling  appliances  were  in  proper 
condition  rested  in  the  first  instance 


upon  the  master,  and  in  the  absence 
of  evidence  to  that  effect  it  could 
not  be  presumed  that  it  had  been 
devolved  upon  the  plaintiff,  and 
unless  it  had,  he  had  the  right  to 
assume  that  the  master's  duty  had 
been  performed.  It  appeared  that 
when  the  cars  were  four  or  five  feet 
apart  the  plaintiff  saw  that  the 
bumper  on  the  moving  car  was 
lower  than  the  bumper  of  the 
stationary  car,  but  it  did  not 
appear  that  he  observed  that  it 
would  pass  under  the  bumper  on 
the  stationary  car,  but  on  the  con- 
trary that  he  thought  the  coupling 
could  be  made  with  the  straight 
Unk.  It  was  only  at  the  moment 
that  the  cars  were  about  to  collide 
that  he  discovered  his  error.  It 
was  said :  The  court  cannot  af&rm 
that  for  such  an  error  of  judgment, 
induced  as  it  was  to  some  extent 
by  defendant's  neglect,  he  is  to  be 
held  to  have  been  careless.  Under 
such  circumstances,  where  the 
whole  transaction  is  the  occurrence 
of  a  moment,  a  man  is  not  to  be 
held  responsible  if  he  errs  as  to  the 
estimate  of  danger  that  confronts 
him.  If  he  acts  the  part  of  a  pru- 
dent man  willing  to  and  intending  to 
perform  the  duty  to  which  he  has 
been  assigned,  he  has  done  all 
the  law  demands  of  him,  and 
whether  he  acted  such  a  part 
under  the  circumstances  of  this 
case  was  for  the  jury  to  determine. 
Goodrich  v.  N.  Y.  C.  &  H.  R.  R. 
Co.,  116  N.  Y.  398,  22  N.  E.  397, 
15  Am.  St.  Rep.  410,  5  L.  R.  A.  750. 
Stepping     between     cars     on 

PAILUKE    or    LEVBK    TO    WOEK.       In 

Norfolk  &  W.  R.  Co.  V.  Hazekigg, 
184  Fed.  828,  the  action  of  a  brake- 
man  in  stepping  between  cars  on 
finding   that   a  lever  on  his   side 
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Thus,  it  is  ordinarily  contributory  negligence  to  go 
between  cars  to  couple  or  uncouple  them  when  there 
is  a  safer  method.^" 


would  not  work  was  not  negligence 
as  matter  of  law.  In  reviewing  tlie 
eases  of  Morris  v.  Duluth,  S.  S.  & 
A.  Ry.  Co.,  108  Fed.  747,  47  C.  C. 
A.  661 ;  Gilbert  v.  Burlington,  C.  R. 
&  N.  R.  Co.,  128  Fed.  529,  63  C. 
C.  A.  27;  Suttle  v.  Choctaw,  O.  & 
G.  R.  Co.,  144  Fed.  668,  75  C.  C. 
A.  470,  and  Union  Pacific  Ry.  Co. 
V.  Brady,  161  Fed.  719,  88  C. 
C.  A.  579,  it  is  said  that  each  of 
such  eases  "involved  an  injury  to 
one  engaged  in  switching  by  step- 
ping between  the  cars  upon  the 
failure  of  the  lever  to  work,  and 
without  attempting  to  use  the  lever 
on  the  other  side  of  the  train;  the 
rule  being  laid  down  that,  where 
there  is  a  comparatively  safe  and 
less  dangerous  way  known  to  a 
servant  by  means  of  which  he  may 
discharge  his  duty,  it  is  negligent 
in  him  to  select  the  more  dangerous 
method.  In  the  Morris,  Gilbert, 
and  Suttle  Cases  it  was  held  that 
the  act  of  the  brakeman  in  going 
between  the  cars  instead  of  using 
the  lever  on  the  opposite  side  was 
negUgence  as  matter  of  law.  The 
Brady  Case  is  in  harmony  with  the 
other  three  cases.  We  think  the 
case  before  us  is  readily  distinguish- 
able upon  its  facts  from  each  of  the 
four  cases  cited.  In  the  Morris  Case 
the  injured  employee  was  the 
head  brakeman  of  a  crew  of  em- 
ployees. He  stepped  between  mov- 
ing cars  in  the  dark.  The  lever  on 
the  opposite  side  was  in  working 
order.  In  the  Gilbert  Case  the 
plaintiff  was  head  brakeman  of 
the  sv.'itching  crew,  and  was  direct- 


ing the  movements  of  the  train. 
He  likewise  stepped  between  mov- 
ing cars.  The  couplers  on  both  sides 
were  in  good  working  order,  but 
the  one  on  his  side  could  not  be 
pulled  because  the  slack  was  tight. 
In  the  Suttle  Case  the  lever  on  the 
brakeman's  side  was  temporarily 
disconnected,  but  the  one  on  the 
other  side  was  aU  right,  and  the 
brakeman  could  have  reached  and 
drawn  the  pin  in  safety  by  going 
on  the  platform  of  the  caboose. 
Instead  of  doing  so,  he  went  be- 
tween moving  cars  in  the  night- 
time. In  the  Brady  Case  plain- 
tiff was  foreman  of  the  switching 
crew,  and  had  had  12  years'  experi- 
ence as  brakeman,  switchman,  and 
yardmaster.  He  knew  it  was  not 
uncommon  for  a  coupling  appliance 
to  require  several  jerks  of  the  lever 
to  uncouple.  While  he  was  be- 
tween the  cars  after  dark,  the  cars 
were  moved  through  the  negligence 
of  a  feUow-servant." 

323.  Servant  going  between  cars 
to  uncouple  when  he  could  have 
gone  across  the  platform  to  the 
other  side  and  used  the  lever,  or 
could  have  dra^^Ti  the  pin  with 
safety  from  the  platform,  assumed 
the  risk.  Suttle  v.  Choctaw,  O. 
&  G.  R.  Co.,  144  Fed.  668,  75 
C.  C.  A.  470.  The  fact  that  a 
railroad  employee  who  was  injured 
by  being  caught  between  two  cars, 
could  have  accomplished  the  task 
which  he  was  undertaking  without 
going  between  the  oars,  was  suffi- 
cient evidence  to  sustain  a  finding 
that  he  was  guilty  of  contributory 
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So  coupling  or  uncoupling  cars  while  in  motion   is 
often  contributory  negligence.  ^^* 


negligence.  McGeary  v.  Old 
Colony  R.  R.,  21  R.  I.  76,  41  Atl. 
1007.  But  where  there  was  testi- 
mony that  it  was  customary  to  step 
in  between  the  cars  to  couple  or 
uncouple  them,  and  that  whether  a 
man  stepped  between  the  rails  de- 
pended on  circumstances,  and  that 
the  chances  were  just  as  good  in 
between  the  cars  and  the  rail  as  on 
the  outside;  that  if  the  pin  stuck, 
one  could  not  always  stand  outside 
the  track  and  rail  and  pull  it  out, 
and  when  the  plaintiff  went  in  to 
pull  out  the  coupling  pin  it  stuck, 
and  he  walked  along  between  the 
ears,  which  were  moving  slowly 
trying  to  puU  the  piu  out  and 
uncouple  the  cars,  as  the  conductor 
had  directed  him  to  do,  and  did  not 
think  anything  at  all  about  the 
switch  (his  injury  was  caused  by 
his  foot  getting  caught  between  a 
tie  and  switch  rod),  it  was  held 
that  he  was  not,  as  matter  of  law, 
negligent.  Hannah  v.  Conn.  Riv. 
R.  Co.,  154  Mass.  529, 28  N.  B.  682. 
324.  A  switchman  about  to 
make  a  coupling,  who  knows  that 
the  engineer  has  not,  in  obedience 
to  his  request,  slowed  up  or 
stopped  the  train  within  a  few  feet 
of  the  car  to  be  coupled,  and  who 
knows  that  the  train  is  running  at 
a  dangerous  rate  of  speed,  is  negli- 
gent as  matter  of  law  in  staying 
between  the  oars  to  make  the  coup- 
ling, and  a  finding  to  the  contrary 
wiU  be  set  aside.  Kennedy  v.  Lake 
Superior,  T.  &  T.  R.  Co.,  87  Wis. 
28,  57  N.  W.  976.  The  fact  that  a 
brakeman,  stepping  between  a 
moving  ear  and  an  engine  to  un- 


couple them,  and  slipping  on  the  ice 
on  the  track,  believes  that  this  is 
not  an  imprudent  thing  to  do,  and 
has  good  ground,  as  a  reasonably 
prudent  man,  for  so  believing,  does 
not  relieve  him  of  contributory 
negligence.  Pieart  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  82  Iowa,  148,  47  N.  W. 
1017.  Where  a  train  crew  of  which 
deceased  was  a  member,  was  mak- 
ing a  kicked  switch,  prohibited  by 
the  rules  of  the  company  unless 
absolutely  necessary,  and  it  ap- 
peared deceased  ran  in  front  of  the 
cars  to  arrange  their  couplings,  and 
catching  his  foot  in  the  frog  of  a 
switch  was  killed,  it  was  held  that 
he  was  guilty  of  contributory  neg- 
ligence, preventing  a  recovery. 
Sheets  v.  Chicago  &  I.  Coal  R.  Co., 
139  Ind.  682,  39  N.  E.  154.  Where 
the  petition  alleged  that  the  em- 
ployee was  injured  while  in  the 
performance  of  his  duties  in  un- 
coupling certain  cars  then  in  mo- 
tion, it  was  held  that,  it  being 
prima  facie  negligence  to  go  be- 
tween oars  of  moving  train,  such 
allegation  not  stating  any  cir- 
cumstances, either  of  special  orders, 
general  duty,  or  the  necessity  of  the 
case,  which  required  plaintiff  to  go 
between  the  cars,  or  the  rate  of 
speed  of  the  train,  negligence  ap- 
peared on  his  part  and  rendered  the 
petition  bad.  Parrott  v.  New 
Orleans  &  N.  E.  R.  Co.,  62  Fed. 
562.  An  employee  was  not  justified 
in  attempting  to  uncouple  a  car 
while  in  motion,  in  the  absence  of 
an  emergency,  upon  the  mere  direc- 
tion of  his  foreman,  who  was  five 
or  six  car  lengths  away,  to  cut  off 
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However,  it  is  not,  as  matter  of  law,  negligence  to 
go  between  cars  to  couple  or  uncouple  them,  where  they 
are  moving  slowly. '^^  And  it  was  held  a  question  for  the 
jury  when  a  train  was  moving  fifteen  miles  an  hour,  it  was 
said,  an  though  attempting  to  couple  ears  when  the  engine 
is  running  at  a  speed  of  fifteen  miles  an  hour  is  apparently 
not  only  dangerous,  but  reckless,  yet  if  it  be  true  in  the 
experience  of  engineers  and  railroad  men  that  it  is  safe, 
provided  the  engine  is  properly  managed,  and  if  the  failure 
in  question  resulted  solely  from  the  fault  of  the  engineer 
in  manipulating  the  engine,  the  high  speed  will  be  no 
obstacle  to  a  recovery  by  the  car  coupler  for  a  personal 
injury  sustained  by  him  in  making  the  attempt.  Though 
to  non-experts  its  truth  would  seem  in  a  high  degree 
improbable,  if  not  impossible,  yet  there  being  direct  and 
positive  evidence  tending  to  support  the  theory  of  safety, 
the  court  erred  in  granting  a  nonsidt.^^^ 

It  is  a  question  for  the  jury  whether  an  experienced 
brakeman  is  guilty  of  contributory  negligence  in  attempt- 
ing to  uncouple  moving  cars,  where  the  evidence  is  con- 
flicting as  to  the  act  being  negligent.^" 

Generally  the  coupling  of  cars  from  the  inside  instead  of 
the  outside  of  a  curve,  when  either  method  is  available 

one  car.     Davis  v.  Western  Rail-  ing  at  the  rate  of  four  or  five  miles 

way  of  Alabama,  107  Ala.  626,  18  an  hour,  to  couple  cars.     It  is  a 

So.  173.  It  was  said  of  a  brakeman,  question  for  the  jury.     O'Neill  v. 

injured  while  engaged  in  coupling  Chicago,   R.  I.  &  P.   R.   Co.,  86 

oars,  that  if  he  knew  that  the  cars  Neb.  358,  86  N.  W.  1098.    It  has 

were  moving  too  fast  to  make  a  never  been  held  in  Michigan  that 

safe  coupling,  he  assumed  the  risk,  stepping  between  cars  to  uncouple 

If    he    believed    they    had    been  them  while  they  were  in  motion 

brought    to    a    safe    speed,    then  was,  as  matter  of  law,  negligence, 

he  did  not.   Henry  v.  Sioux  City  &  It  has  generally  been  held  a  ques- 

Pac.  R.  Co.,  66  Iowa,  52,  23  N.  W.  tion  for  the  jury.   Ashman  v.  Flint 

260.  &  P-  M.  R.  Co.,  90  Mich.  567, 

325.     Wright  v.   Southern  Pac.  51  N.  W.  645. 
Co.,   14  Utah,  383,  46  Pac.  374.  326.     Rebb  v.  East  Tenn.  V.  & 

It  is  not  negligence  ordinarily,  as  G.  R.  Co.,  87  Ga.  631,  13  S.  E.  566. 
matter  of  law,  for  an  experienced  327.     Spaulding  v.  Chicago,  St. 

brakeman  to  go  between  cars  mov-  P.  &  K.  C.  R.  Co.,  98  la.  205. 
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and  the  inside  method  is  dangerous  while  the  outside 
method  is  not,  is  contributory  negligence.  ^^^ 

So  "where  the  employee  knows  the  conditions  underneath 
his  feet,  and  is  injured  by  stepping  into  a  hole  or  the  like, 
he  ordinarily  cannot  recover.'^' 

The  giving  of  signals  by  the  employee  coupling  or  un- 
coupling may  be  necessary  to  preclude  a  charge  of  negli- 
gence,^'" although  ordinarily  when  a  signal  is  given  the 
servant  is  not  necessarily  negligent  in  relying  on  an  ob- 
servance thereof.'" 


328.  Brown's  Adm'x  v.  Louis- 
ville, H.  &  St.  L.  R.  Co.,  23  Ky. 
L.  Rep.  1504,  65  S.  W.  588.  But  it 
was  not  contributory  negligence  for 
an  experienced  brakeman  on  a 
logging  train  to  couple  cars  from 
the  inside  of  a  curve,  where  injury 
would  not  have  occurred  but  for  the 
negligent  construction  of  a  car 
permitting  a  movable  platform  to 
slide  forward,  which  was  the  cause 
of  his  death.  Hewitt  v.  East  Jordan 
Lumber  Co.,  136  Mich.  110,  98 
N.  W.  992. 

329.  A  railway  employee  know- 
ing of  the  location  and  condition  of 
an  unsafe  cattle  guard,  is,  as  matter 
of  law,  guilty  of  contributory  neg- 
ligence where,  while  in  the  attempt 
to  puU  a  coupling  pin,  he  walks 
between  moving  cars  and  falls 
into  the  cattle  guard.  Ford  v. 
Chicago,  R.  I.  &  Pao.  R.  Co.,  106 
la.  85,  71  N.  W.  332.  The  question 
of  contributory  negligence  of  a 
brakeman  was  for  the  jury  where,  in 
attempting  to  uncouple  slowly 
moving  cars  in  the  night  time,  he 
stepped  into  a  hole  in  the  road  and 
was  injured,  there  being  a  conflict 
in  the  testimony  as  to  whether  the 
hole  was  at  a  switch  where  it  was 
necessary  to  operate  the  switch,  or 
several  feet  distant,  and  the  rules 


provided  that  it  was  his  duty  to 
examine  the  track  and  to  satisfy 
himself  as  far  as  reasonable  as  to 
its  safety,  and  forbade  him  to 
enter  between  moving  cars,  except 
under  favorable  conditions,  such  as 
low  rate  of  speed,  absence  of  frogs, 
switches,  etc.  Jarvis  v.  Flint  & 
P.  M.  R.  Co.,  128  Mich.  61,  87 
N.  W.  136.  Where  an  experienced 
switchman  was  injured  while  at- 
tempting to  uncouple  cars  in  mo- 
tion, and  it  appeared  that  on  find- 
ing a  tight  pin  he  signaled  to  the 
engineer  to  back  and  continued  to 
walk  along  between  the  cars,  at- 
tempting to  remove  the  pin,  until 
his  foot  caught  in  an  open  switch 
which  he  had  left  open,  it  was  held 
that  he  was  guilty  of  contributory 
negligence.  Houston  &  T.  C.  R.  Co. 
V.  Crawford,  32  S.  W.  (Tex.  Civ. 
App.)  155. 

330.  It  was  declared  negligence 
as  a  matter  of  law  for  a  brakeman 
to  go  between  cars  in  the  night 
time  to  couple  them  without  giving 
a  signa.1  to  the  engineer.  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Alsdorf,  56 
lU.  App.  578.  See  also  infra, 
§477. 

331.  It  cannot  be  said  as  matter 
of  law  that  an  employee  of  a 
railroad  company  who,  after  giving 
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Where  a  brakeman  knows  a  car  is  improperly  loaded, 
or  it  would  be  plainly  manifest  if  he  would  look,  and  he 
does  not  look  when  he  had  a  duty  to  perform  that  calls 
his  attention  to  it,  the  rule  of  contributory  negligence 
applies. ^^2 

The  injuries  sustained  by  a  brakeman  in  coupling  cars 
having  deadwoods,  which  deadwoods  were  in  plain  sight 
and  could  have  been  seen  by  him  if  he  had  looked,  were 
held  to  be  the  result  of  his  contributory  neghgenee,  as  he 
might  have  avoided  them  had  he  paid  proper  attention 
to  observe  them.'^' 

Ordinarily  the  question  of  the  servant's  knowledge  of  the 
methods  and  comparative  safety,  and  his  contributory 
negligence,  is  for  the  jury.^^* 


the  proper  signal  for  the  train  to 
stop,  steps  upon  the  track  to  make 
a  coupling  without  watching  to  see 
whether  the  signal  wiU  be  obeyed 
or  not,  is  guilty  of  contributory 
negligence  in  so  doing,  but  the 
question  is  a  proper  one  for  the 
jury.  Bucklew  v.  Central  Iowa  R. 
Co.,  64  Iowa,  603,  21  N.  W.  103; 
Beems  v.  C.  R.  I.  &  P.  R.  Co.,  58 
Iowa,  150;  Berry  v.  Central  R.  Co., 
40  Iowa,  564.  Where  a  brakeman 
attempted  to  pick  up  a  coupling 
pin  from  the  track  as  a  train  was 
slowly  backing  towards  him,  after 
having  first  signaled  the  fireman, 
who  was  in  charge  of  the  loco- 
motive, to  stop,  and  he  was  in- 
jured by  the  failure  of  the  fltreman 
to  obey  the  signal,  he  was  held  free 
from  contributory  negligence. 
Steele  v.  Central  Railway,  43  Iowa, 
109. 

332.  Brice  v.  Railroad  Co.,  10 
Ky.  L.  Rep.  526,  9  S.  W.  288. 
The  foregoing  case  was  distin- 
guished, and  it  was  held  that  where 
the  employee  did  not  know  that  the 
car  was  improperly  loaded,  and  it 


was  located  in  the  center  of  the 
train,  and  his  attention  was  neces- 
sarily directed  to  the  giving  of  the 
signals,  contributory  negligence  did 
not  appear.  LouisvUle  &  N.  R. 
Co.  V.  Robinson,  13  Ky.  L.  Rep. 
153,  16  S.  W.  707. 

333.  Whitcomb  v.  Standard  Oil 
Co.,  153  Ind.  513,  55  N.  E.  440. 

334.  Assuming  that  a  brakeman 
is  not  guilty  of  contributory  negli- 
gence in  violating  a  rule  requiring 
the  use  of  a  stick  in  coupling,  the 
question  of  such  negligence  is  still 
for  the  jury,  where,  having  placed 
his  hands  between  the  drawheads 
of  two  cars,  holding  the  link  without 
a  stick  and  faUing  to  notice  the 
slow  movement  back  of  one  of  the 
cars,  he  was  injured.  Baldwin  v. 
Chicago,  Great  West.  R.  Co.,  109 
la.  752,  81  N.  W.  160.  Whether  a 
brakeman  was  guilty  of  contribu- 
tory negligence  or  assumed  the 
risk  incident  to  the  condition  of  an 
unblocked  guard  rail,  where,  failing 
in  the  attempt  to  uncouple  cars 
with  a  lever  because  the  coupling 
was   out   of   order,   he   attempted 
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Getting  off  or  on  moving  engine  or  car. 
It  is  not  necessarily  negligence  to  get  off  or  on  a  moving 
engine  or  ear,  in  all  cases,  but  the  facts  of  the  particular 


case  govern. 
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to  draw  the  pin  ■with  his  hand  while 
walking  between  the  moving  ears 
and  his  foot  was  caught  bet"^een 
the  rail  and  the  unblocked  guard 
rail,  was  a  question  for  the  jury. 
Trott  V.  Chicago,  R.  I.  &  P.  R. 
Co.,  115  la.  80,  86  N.  W.  33,  87 
N.  W.  722.  The  fact  that  a  brake- 
man  undertook  to  make  a  coupling 
under  circumstances  more  danger- 
ous than  usual,  and  was  injured  in 
the  attempt,  was  said  not  to  be 
conclusive  that  he  was  guilty  of 
contributory  negligence.  Baird  v. 
C.  R.  I.  &  P.  R.  Co.,  61  Iowa,  359, 
13  N.  W.  731,  16  N.  W.  207. 
Whether  a  switchman  was  guilty 
of  contributory  negligence  in  walk- 
ing between  the  rails,  in  front  of  a 
moving  car,  which  he  was  about 
to  couple  to  another,  where  such 
space  was  covered  with  snow,  form- 
ing an  elevation  of  two  inches  above 
the  rails,  was  a  question  for  the 
jury.  Rifley  v.  Minneapolis  &  St. 
L.  R.  Co.,  72  Minn.  469,  75  N.  W. 
704.  Whether  a  brakeman  was 
negligent  in  going  between  cars 
equipped  with  standard  couplers 
to  make  a  coupling,  and  for  this 
purpose  to  open  a  jaw  of  a  coupler, 
was  for  the  jury.  Munch  v.  Great 
Northern  R.  Co.,  75  Minn.  61, 
77  N.  W.  541. 

335.  Atchison,  T.  &  S.  F.  R. 
Co.  V.  McCaudliss,  33  Kan.  366, 
6  Pac.  587;  Lawson  v.  Truesdale, 
60  Minn.  410,  62  N.  W.  546; 
Kansas  City,  S.  R.  Co.  v.  Billings- 
lea,  116  Fed.  335,  54  C.  C.  A.  109. 
It  was  held  that  a  brakeman  in 


jumping  from  a  rapidly  moving 
engine,  and  running  forward  in 
front  of  the  engine  to  adjust  a 
switch,  where  run  over  by  the 
engine  of  which  the  engineer  had 
lost  control,  was  not  guilty  of  con- 
tributory negligence,  having  the 
right  to  rely  on  the  engineer  to  get 
his  engine  under  control.  Richards 
V.  Louisville  &  N.  R.  Co.,  20  Ky. 
L.  Rep.  478,  49  S.  W.  419.  It  was 
held  to  be  negligence  on  the  part 
of  a  brakeman  to  jump  from  a  mov- 
ing train  without  looking  to  see 
that  there  are  no  obstructions 
which  render  the  act  dangerous. 
He  is  presumed  to  know  there  is  a 
liability  that  obstructions  might 
exist  which  render  the  act  danger- 
ous. Thompson  v.  Boston  &  Maine 
R.  Co.,  153  Mass.  391,  26  N.  E. 
1070.  A  railroad  employee  on  the 
pilot  of  an  engine  moving  back- 
wards, and  drawing  freight  cars,  is 
guilty  of  contributory  negligence 
where,  without  real  necessity  there- 
for, he  steps  off  in  the  dark  and  at 
a  place  with  which  he  is  unac- 
quainted, using  his  lantern,  which 
he  has  in  his  hand,  and  by 
the  use  of  which  he  could  see  a  low 
embankment  so  close  to  the  track 
as  to  render  an  attempt  to  alight 
dangerous.  Burgin  v.  Louisville  & 
N.  R.  Co.,  97  Ala.  274,  12  So.  395. 
See  Coif  V.  Railway  Co.,  87  Wis. 
273,  58  N.  W.  408.  It  was  held  to  be 
negligence  on  the  part  of  a  brake- 
man  to  jump  from  the  tender  of 
his  engine  and  walk  back  in  front 
of  the  engine,  while  it  was  moving, 
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Thus,  wliere  the  record  fails  to  show  whether  it  is  cus- 
tomary and  prudent  for  switchmen  to  mount  cars  while 
in  motion  to  uncouple  them,  it  cannot  be  said,  as  matter 


to  couple  oars.  Finnell  v.  D.  L.  & 
W.  R.  Co.,  129  N.  Y.  669,  29  N.  E. 
825;  Pennsylvania  Co.  v.  O'Shaugh- 
nessy,  122  Ind.  588,  23  N.  E.  675. 
The  court  said  that  after  an  exam- 
ination of  all  the  citations  with 
■which  they  had  been  favored  they 
reached  the  conclusion  that  it  is 
not  a  rule  of  universal  application 
that  a  person  must  be  deemed  neg- 
ligent whenever  he  attempts  to 
leave  a  traiu  while  it  is  in  motion. 
It  was  held  that  where  a  train  con- 
taining a  party  of  laborers  slowed 
up  so  that  it  was  moving  about 
four  miles  an  hour  at  a  platform 
only  twelve  or  sixteen  inches  below 
the  step  of  the  car,  and  all  but  one 
of  the  party  had  safely  alighted, 
and  such  one,  being  ordered  by  the 
conductor  to  get  oil,  did  so,  and 
was  injured  in  so  doing,  that  the 
question  of  his  negligence  under 
the  circumstances  was  a  question 
for  the  jury.  Northern  Pao.  R. 
Co.  V.  Egeland,  56  Fed.  200,  5 
C.  C.  A.  471.  It  is  negligence  per  se 
for  a  brakeman  to  jump  from  the 
pilot  of  a  moving  engine  onto  the 
track  in  front,  to  attend  to  a 
switch,  and  evidence  that  it  was 
the  custom  on  defendant's  road  and 
other  well  regulated  roads  for 
brakeman,  when  doing  switch  work, 
to  ride  on  the  pilot  and  leave  it,  in 
order  to  do  the  switching  before  the 
engine  comes  to  a  full  stop,  is 
properly  excluded.  Andrews  v. 
Birmingham  Mineral  R.  Co.,  99 
Ala.  438,  12  So.  432.  Where  an 
employee  was  injured  while  jump- 
ing from  a  pay  car,  moving  at  the 


rate  of  from  four  and  a  half  to  five 
miles  an  hour,  which  car  he  had 
entered  to  receive  a  sum  due  him, 
and  which  was  started  before  he 
had  time,  after  payment,  to  get  off, 
it  was  held  that  it  coiild  not  be 
said,  as  matter  of  law,  that  the  act 
was  negligence,  but  rather  it  was  a 
question  for  the  jury.  It  was  said: 
It  is  doubtless  a  well  settled  general 
principle  that  if  a  passenger  or 
other  person  lawfully  on  the  train, 
without  any  direction  from  the 
conductor  or  other  person  in  author- 
ity over  the  train,  voluntarily 
incurs  danger  by  jumping  from  the 
train  while  in  motion,  the  railroad 
company  is  not  responsible  for 
injury  resulting  therefrom;  but  if 
the  motion  of  the  train  is  so  slow 
that  the  danger  of  jumping  off  is 
not  reasonably  apparent,  and  the 
passenger  or  other  person  acts 
under  the  direction  of  the  conductor 
or  other  person  in  authority,  then 
the  defense  of  contributory  negli- 
gence is  unavailing,  and  it  is  for 
the  jury  to  determine  whether  the 
danger  of  leaving  or  boarding  a 
train  when  in  motion  is  so  apparent 
as  to  make  it  the  duty  of  the  pas- 
senger or  other  person  to  desist 
from  the  attempt.  New  York,  P. 
&  N.  R.  Co.  V.  Coulboume,  69 
Md.  360,  16  Atl.  208.  A  brakeman 
was  not  guilty  of  contributory  neg- 
ligence in  stepping  on  a  defective 
stirrup,  while  mounting  a  car  in 
motion,  without  first  inspecting  it, 
where  his  duties  required  him  to 
mount  the  car,  without  opportunity 
to  inspect  it,  and  the  defect  was  not 
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of  law,  that  plaintiff  was  guilty  of  contributory  negligence 
in  so  doing.  "^ 

In  some  cases  the  rule  as  to  safer  way  has  been  held 
to  preclude  a  recovery.'" 


palpably  apparent.  Leak  v.  Caro- 
lina Cent.  R.  Co.,  124  N.  Car.  445, 
32  8.  E.  884.  It  was  held  that  it  was 
not  negligence  for  a  brakeman  to 
mount  a  oar  when  the  train  is  in 
motion.  Charlton  v.  St.  Louis  & 
S.  F.  R.  Co.,  200  Mo.  413,  98  S.  W. 
529. 

336.  Rutledge  v.  Missouri  Pac. 
R.  Co.,  110  Mo.  312,  19  S.  W.  38. 
Where  an  employee  was  injured 
while  attempting  to  mount  a  car 
which  had  no  steps,  to  set  a  brake, 
such  brake  being  out  of  order,  and 
while  his  feet  were  upon  the  brake 
beam  and  his  hands  upon  the  brake 
rod  the  engine  to  which  the  car 
was  to  be  attached  came  back 
against  the  car  with  such  force 
that  a  ear  coupler  could  not  make 
the  coupling,  and  the  force  of  the 
collision  threw  plaintiff  from  the 
car,  and  he  was  pushed  along  by 
the  brakebeam  about  two  hundred 
feet,  when  the  car  passed  over  him, 
causing  him  injury;  and  it  appeared 
that  it  was  customary  to  have 
the  brakes  set  on  such  cars  to  pre- 
vent their  being  moved,  and  that  if 
brakes  had  been  set  on  this  car  it 
would  not  have  been  moved  more 
than  five  or  ten  feet,  it  was  held 
that  the  defective  brake  was  the 
proximate  cause  of  the  plaintiff's 
injury;  that  it  could  not  be  said  as 
matter  of  law  that  plaintiff  was 
guilty  of  contributory  negligence. 
LUly  V.  New  York,  C.  &  H.  R.  R. 
Co.,  107  N.  Y.  566,  14  N.  E.  503. 

337.  Chambers  v.  Western  N. 
C.  R.  Co.,  91  N.  C.  471;  Young  v. 


Boston  &  M.  R.  R.,  69  N.  H.  356, 
41  Atl.  268.  Rule  stated  and  applied 
where  a  brakeman  was  injured  by 
his  clothes  catching  in  a  switch  as 
he  was  boarding  a  caboose  while 
the  train  was  moving.  Richmond  & 
D.  R.  Co.  V.  Bivins,  103  Ala.  142, 
15  So.  515.  See  also  Louisville  & 
N.  R.  Co.  V.  Orr,  91  Ala.  548, 8  So. 
360;  Mobile  &  B.  R.  Co.  v.  Holbom, 
84  Ala.  133,  4  So.  146.  Where 
directions  are  given  to  an  em- 
ployee to  do  or  perform  a  danger- 
ous act  of  which  the  servant  real- 
izes the  danger,  and  has  time  to 
consider  the  method  he  will  adopt 
in  performing  it,  the  act  not  being 
unusual  but  customary  in  the 
particular  bushiess,  such  for  in- 
stance as  mounting  moving  cars 
and  applying  the  brakes,  such  em- 
ployee assumes  the  risk.  The  con- 
ductor was  not  negligent  in  giving 
the  order.  Weed  v.  Chicago,  St. 
P.,  M.  &  0.  R.  Co.,  5  Neb.  (Unof.) 
623,  99  N.  W.  827.  A  switchman 
assumed  all  the  risk,  after  signalling 
the  engineer  to  start,  of  the  danger 
incident  to  the  act  of  attempting 
to  climb  to  the  top  of  the  tank 
from  the  foot  board,  there  being 
no  ladder,  by  placing  his  foot  on 
the  drawbar  and  springing  to  the 
top,  where  there  was  no  necessity 
for  the  act.  He  fell  and  was  in- 
jured. Chicago,  I.  &  L.  R.  Co.  v. 
Barr,  204  lU.  163,  68  N.  E.  543. 
A  brakeman,  at  the  time  of  his 
employment,  in  answer  to  a  series 
of  printed  questions,  stated,  among 
other   things,   that   he   had   three 
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For  instance,  it  is  held  that  a  brakeman  in  charge  of  an 
engine  and  cars  switching  in  a  yard,  who  at  a  time  when 


years  experience  upon  another  road 
and  that  he  knew  it  was  dangerous 
to  climb  up  the  side  of  a  box  oar 
while  the  train  was  in  motion.  It 
appeared  he  knew  the  grab  iron  on 
the  particular  car  was  loose.  In 
climbing  the  ladder  of  such  car 
the  grab  iron  pulled  out,  and  he 
fell  and  was  killed.  He  was  held 
guilty  of  contributory  negligence 
precluding  recovery  against  the 
company.  Clyde  v.  Richmond  & 
D.  R.  L.  Co.,  72  Fed.  121.  Where  a 
flagman  upon  a  yard  locomotive 
was  killed  by  jumping  from  the  foot 
board  on  the  front  of  the  engine  to 
the  ground  directly  in  front  and 
between  the  tracks,  the  engine 
overtaking  and  running  him  down, 
it  was  held  that  his  representatives 
could  not  recover,  on  the  ground 
that  the  act  was  unnecessarily  dan- 
gerous and  was  negligence.  That 
there  was  but  one  way  to  perform 
that  duty  with  safety  to  himself. 
He  selected  another  and  more 
dangerous  one  by  getting  down  in 
front  of  the  engine  between  the 
raUs.  The  rule  applied  was  thus 
stated:  "The  servant  caimot  re- 
cover where  his  own  want  of  care 
has  contributed  to  the  injury. 
If  among  the  different  modes  of 
performing  a  duty  he  selects  the 
most  dangerous,  which  unnecessa- 
rily exposes  him  to  danger,  he  is  re- 
sponsible for  the  selection."  Dandie 
v.  Southern  Pac.  R.  Co.,  42  La. 
Ann.  686,  7  So.  792.  There  is  a 
want  of  ordinary  care  in  the  vol- 
untary attempt  of  an  employee 
of  a  railroad  company,  discharging 


the  duties  of  a  helper  to  a  hostler, 
to  get  upon  a  switch  engine  when 
ia  motion  by  the  step  at  the  rear 
right  hand  side  of  the  cab  of  the 
engine,  when  he  had  no  duty  to 
perform  in.  the  cab  of  the  engine, 
and  when  a  safer  place  for  him  to 
get  upon  the  engine  would  be  the 
rear  footboard  that  was  used  for 
that  purpose  by  that  class  to  which 
he  belonged,  and  when  the  danger 
of  the  attempt  to  get  upon  the  side 
is  increased  by  the  step  being  ob- 
scured to  some  extent  by  the 
escaping  of  steam  from  the  cylinder 
cocks  of  the  engine  and  the  dust 
blown  up  thereby.  That  the  engine 
step  was  defective  will  not  relieve 
him  from  the  charge  of  negligence. 
Union  Pacific  R.  Co.  v.  Estes,  37 
Kan.  229,  16  Pac.  131,  15  Pac.  157. 
Where  a  fireman  upon  a  switch 
engine  attempted  to  get  on  the 
tender  while  it  was  slowly  moving 
and  the  hand  hold  gave  way  on 
account  of  its  being  insecurely 
fastened,  throwing  him  to  the 
ground,  causLug  injury,  and  it  ap- 
peared there  was  a  step  on  the  cab 
of  the  engine  intended  for  the  use 
of  the  engineer  and  fireman  in 
getting  on  and  off  the  engine,  it 
was  held  that  the  plaintiff,  in  im- 
prudently mounting  the  tender  at 
the  end  approaching  him,  con- 
trary to  the  orders  of  the  company, 
and  failing  to  wait  and  get  onto  the 
cab,  was  guilty  of  contributory 
negligence.  Murray  v.  Gulf  C.  &  S. 
F.  R.  Co.,  73  Tex.  2,  11  S.  W.  125. 
See  also  DoweU  v.  Railway  Co.,  61 
Miss.  519;  Chambers  v.   Railway 
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there  is  no  occasion  for  haste,  signals  the  train  to  go  ahead, 
when  it  is  stopping  for  him,  and  attempts  to  board  it  while 


Co.,  91  N.  C.  471.  Where  an  em- 
ployee attempted  to  moimt  the  run 
one  and  one-half  inches  broad, 
around  the  pilot  of  an  engine,  and 
stand  on  a  space  only  an  inch  and  a 
half  broad  while  the  engine  was 
moving  at  the  rate  of  four  or  five 
miles  an  hour,  it  was  held  that  it 
was  an  act  of  negligence,  if 
not  gross  negligence.  Mayfleld 
V.  Savannah,  G.  &  N.  A.  R. 
Co.,  87  Ga.  374,  13  S.  E. 
459.  Where  an  employee  attempted 
to  mount  an  engine  running  at  the 
rate  of  from  six  to  twelve  miles  an 
hour,  it  was  held  that  such  attempt 
was  negligence;  that  any  man  of 
common  sense  would  have  known 
that  it  was  a  rash  and  dangerous 
attempt.  The  fact,  if  it  existed, 
that  he  was  ordered  to  do  so  by  his 
superior  would  not  relieve  Mm  from 
the  duty,  as  the  act  was  so  rash  and 
dangerous  he  was  not  obUged  to 
obey.  Roul  v.  East  Tenm.  v.  & 
G.  R.  Co.,  85  Ga.  197,  11  S.  E. 
558.  Where  a  brakeman  was 
injured  in  the  attempt  to  mount  a 
moving  engine,  by  missing  the  steps 
and  falling  upon  the  rail  in  the  night 
time,  and  his  contention  was  that 
the  step  was  unusually  high,  and  it 
appeared  that  it  was  within  his 
power  and  he  had  the  right  to  stop 
the  train,  and  was  familiar  with  the 
condition  of  the  step,  it  was  held 
that  he  was  guilty  of  contributory 
negligence  which  would  prevent  a 
recovery.  New  York,  L.  E.  & 
W.  R.  Co.  V.  Lyons,  119  Pa.  St. 
324,  13  Atl.  205.  Where  an  em- 
ployee of  a  railroad  company  was 
injured  while  attempting  to  board 
the   pilot   of  an  engine  pursuant 


to  the  directions  of  his  superior, 
and  in  so  doing  his  clothes  caught 
in  the  splinter  of  a  frayed  rail, 
whereby  he  was  thrown  and  injured, 
it  was  said  that  the  mere  fact  that 
he  was  acting  under  the  orders  of 
his  superior  would  not  alone  justify 
his  conduct.  He  was  stiU  boimd 
to  the  use  of  reasonable  care  for  his 
own  security,  and  if  he  failed  in 
such  care  or  performed  the  act  in 
reckless  indifference  to  his  own 
safety,  the  consequences  are  charge- 
able to  him;  such  care  required 
that  he  should  look  for  and  avoid 
any  such  special  dangers.  Cornwall 
V.  Charlotte  C.  &  A.  R.  Co.,  97 
N.  C.  11.  Where  it  appeared  that 
it  was  the  plaiatiff's  duty  to  mount 
a  car  as  it  was  kicked  past  him, 
and  the  negligence  alleged  was 
that  the  fireman  caused  it  to  be 
moved  at  too  great  speed,  so  that 
the  plaintiff  was  unable  to  stop  it 
in  time  to  avoid  a  collision  with 
other  cars,  it  was  held  not  error 
to  refuse  an  instruction  that  if 
the-  plaintiff,  by  the  exercise  of 
ordinary  care,  could  have  known 
that  the  car  was  going  at  a  swift 
and  dangerous  speed  at  the  time  he 
attempted  to  get  on  the  same,  and 
with  knowledge  of  this  he  mounted 
said  car,  he  was  guilty  of  contribu- 
tory negligence,  since,  as  plaintiff's 
work  was  necessarily  attended 
with  danger,  to  render  him  negli- 
gent the  car  must  have  attained 
such  a  dangerous  speed  that  a 
prudent  person  in  plaintiff's  posi- 
tion would  not  have  boarded  it. 
Texas  &  Pac.  R.  Co.  v.  Reed,  88 
Tex.  439,  31  S.  W.  1058. 
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in  slow  motion,  assumes  the  risk,  though  the  company  is 
negligent  in  not  providing  a  safe  yard.'^* 

So  the  attempt  of  a  brakeman  to  board  a  freight  train 
moving  eight  miles  an  hour,  after  dark,  with  a  lantern 
in  his  hand,  was  held  negligence,  as  matter  of  law;  and  the 
fact  that  the  defendant  had  neglected  to  place  ladders 
on  its  cars,  as  required  by  statute,  did  not  reheve  him.''' 

Where  a  brakeman  upon  a  gravel  train  left  the  train  for 
purposes  of  his  own  and  voluntarily  attempted  to  get 
aboard  while  its  speed  was  not  sufficiently  checked  up 
to  permit  this  to  be  done  with  safety,  and  ia  making  the 
attempt  he  seized  the  rim  of  the  gravel  box,  which,  from 
defect  of  material,  broke,  and  caused  him  to  fall,  whereby 
he  was  injured,  it  was  held  that  he  was  guilty  of  such  a 
want  of  ordinary  care  as  would  preclude  a  recovery.^*" 

Dangerous  position  on  moving  train. 

Where  an  employee  of  a  railroad  company  needlessly 
places  himself  in  a  dangerous  position  on  a  moving  train, 
when  in  the  performance  of  his  duties,  and  injury  follows 
in  consequence,  he  cannot  recover.'*^ 

Riding  on  wrong  place  on  train. 

It  is  incumbent  upon  a  railroad  employee,  whose  duty 
requires  him  to  ride  upon  one  of  the  company's  trains, 
to  ride  in  such  places  as  the  company  has  provided  for 
such  purpose,  and,  if  he  is  injured  while  riding  in  a 
more  dangerous  position,  the  law  will  presume  that  his 
negligence  contributed  to  such  injury.  But  this  pre- 
sumption may  be  overcome  by  evidence  that  such  em- 
ployee occupied  such  dangerous  position  through  no 
fault  or  negligence  of  his  own  and  not  of  his  own  free 
will. '^2 

338.  Hurst  v.  Kansas  City,  P.  341.  Mortensen  v.  C.  R.  I.  & 
&  G.  R.  Co.,  163  Mo.  309,  63  S.  W.  P.  R.  Co.,  60  Iowa,  705.  See  also 
695,  85  Am.  St.  Rep.  539.  following  paragraphs. 

339.  Kilpatriok  v.  Grand  Trunk  342.  This  was  said  where  a 
R.  Co.,  72  Vt.  263,  47  Atl.  827,  82  switchman,  in  getting  upon  a  ca- 
Am.  St.  Rep.  939.  boose  car  at  the  front  end,  found 

340.  Timmons  v.  Central  Ohio  the  door  locked,  and,  the  platform 
R.  Co.,  6  Ohio  St.  106.  being  crowded  with  a  number  of 
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Thus,  riding  in  the  cab  may  be  contributory  negli- 
gence,^^' and  it  was  held  to  be  contributory  negligence 
on  the  part  of  a  brakeman  to  ride  between  freight  cars, 
where  he  was  injured  by  the  engiae  coming  in  collision 
with  cattle  on  the  track,  such  place  not  being  his  post  of 
duty  and  his  act  being  prohibited  by  the  rules.  '** 

So  an  employee  of  a  railroad  company,  one  of  a  gang 
of  laborers,  who  voluntarily  and  unnecessarily  takes  an 
exposed  position  on  a  train  (the  bumper  or  platform  of  a 
baggage  car)  where  the  risk  was  so  obviously  dangerous 


his  fellow-workmen,  he  sat  upon  the 
second  step  of  the  platform  with 
Ms  feet  on  the  lower  step,  and  by  a 
sudden  lurch  of  the  car  some 
portion  of  his  person  was  forced 
beyond  the  line  of  the  car  and  came 
in  contact  with  a  switch  stand 
close  to  the  track.  It  was  held  that 
the  question  of  his  negligence  was 
proper  for  the  jury.  Boss  v.  North- 
ern Pacific  R.  Co.,  2  N.  Dak.  128, 
49  N.  W.  655.  Where,  however,  a 
brakeman  whose  place  of  duty, 
under  the  rules,  at  the  time  of  the 
accident,  was  in  the  middle  of  the 
train,  but,  anticipating  a  possible 
obstruction  in  the  way,  an  engiue 
upon  the  track,  he  went  forward 
to  put  the  engineer  upon  his  guard, 
it  was  held  that  he  could  not  be 
charged  in  so  doing  with  contribu- 
tory negligence.  Sommerset  & 
C.  R.  Co.  V.  Galbraith,  109  Pa. 
St.  32,  1  Atl.  371.  An  employee 
of  a  railroad  company  who  volun- 
tarily leaves  his  post,  and  is  injured 
while  upon  another  part  of  the 
train  where  the  exposure  is  greater, 
is  guilty  of  negligence.  O'Neill  v. 
Keokuk  &  Des  Moines  R.  Co., 
45  la.  546. 

343.  Where  the  immediate 
cause  of  an  injury  was  the  derailing 
of  a  train,  and  that  was  caused  by 


the  manner  in  which  it  was  being 
run,  and  the  condition  of  the  track, 
it  was  held  that  the  mere  fact  that 
a  brakeman  who  was  injured  was 
at  the  time  of  the  accident  in  the 
engineer's  cab,  instead  of  at  the 
brakes,  which  was  his  place  of 
duty,  was  not  such  contributory 
negligence  as  to  defeat  a  recovery 
for  his  injuries,  when  it  did  not 
appear  that  his  absence  from  the 
brakes  contributed  to  the  injury 
nor  that  he  was  thus  exposed  to 
greater  danger,  even  though  it 
happened  that  no  one  was  injured 
except  those  who  were  on  the 
engine.  Conners,  Admx.  v.  B.  C. 
R.  &  N.  R.  Co.,  71  la.  490,  37 
N.  W.  966  [Player  v.  Railroad  Co., 
62  la.  723  distinguished].  Where  a 
brakeman  was  riding  in  the  cab 
of  the  engine  at  the  time  it  left 
the  track,  it  was  held  that  no  action 
would  lie  against  the  company, 
even  though  the  cause  of  the  acci- 
dent was  the  defendant's  negligence 
as  to  its  condition.  Conners  v. 
B.  C.  R.  &  N.  R.  Co.,  74  la.  382, 
37  N.  W.  906  [Connors  v.  Railway 
Co.,  71  la.  490,  37  N.  W.  966, 
distiuguished]. 

344.    McAunich  v.  Miss.  &  Mo. 
R.  Co.,  20  la.  338. 
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that  a  prudent  man  would  not  think  of  incurring  it,  was 
held  guilty  of  contributory  negligence,  precluding  re- 
covery.'*^ 

Riding  on  flat  cars. 

Section  men  connected  with  work  trains,  having  habitu- 
ally ridden  on  the  caboose  or  on  the  flat  cars  as  they 
pleased,  and  the  company  having  so  carried  them  without 
objection,  it  was  held  not  error  to  refuse  an  instruction 
that  riding  on  a  flat  car  is  contributoiy  negligence  if  it  is 
more  dangerous  than  riding  in  a  caboose.  '** 

An  employee  riding  on  the  front  end  of  the  flat  car  most 
remote  from  the  engine,  which  was  pushing  a  train  of  flat 
cars,  thrown  off  the  car  by  the  sudden  stopping  of  the 
train,  held  was  guilty  of  contributory  negligence.'*^ 

But  it  was  held  a  brakeman  was  not  guilty  of  contribu- 
tory negligence  in  taking  a  position  on  the  rear  end  of  the 
water  tank,  where  the  engine  was  moving  backward  at 
night  to  pick  up  detached  cars  of  the  train. '*^ 

345.  State  v.  Western  Mary-  was  held  that  it  was  a  question  for 
land  R.  Co.,  102  Md.  257,  65  Atl.  the  jury  whether  he  was  guilty  of 
635.  such  negligence  as  would  prevent  a 

346.  Taylor,  B.  &  H.  R.  Co.  v.  recovery  under  section  422  of  the 
Taylor,  79  Tex.  104,  14  S.  W.  918,  Civil  Code.  It  was  said:  We  can- 
23  Am.  St.  Rep.  316.  Where  a  not  say  as  matter  of  law  as  in  the 
section  man  engaged  in  repairing  Estes  Case  (Railway  Co.  v.  Estes, 
a  track  mounted  a  ear  loaded  with  37  Kan.  715,  16  Pac.  131),  that  the 
ties,  in  a  train  having  a  caboose  deceased  voluntarily  placed  himself 
attached,  which  ties  were  to  be  dis-  in  a  dangerous  position  unneces- 
tributed  along  the  track,  and  it  sarily  when  there  was  another  place 
appeared  that  it  was  the  custom  that  was  safer  that  he  could  have 
for  such  employees  to  ride  on  cars  chosen,  and  that  he  had  time  to 
loaded  with  ties;  that  his  foreman  exercise  his  judgment  therein.  Un- 
saw  him  in  such  position  before  he  ion  Pacific  R.  Co.  v.  Geary,  52 
directed  the  conductor  to  start  the  Kan.  308,  34  Pac.  887. 

train,  and  the  conductor  also  saw  347.     Haynes   v.   Ft.   Dodge   & 

him  before  ordering  the  engineer  O.  R.  Co.,  118  la.  393,  92  N.  W.  57. 

to  start,  and  such  employee  was  348.     Southern  R.  Co.  v.  Barr's 

thrown  from  the  car  and  killed  by  Admr.,   21   Ky.   L.   Rep.   615,   55 

the  sudden  starting  of  the  train,  8.  W.  900. 
the  usual  signal  not  being  given,  it 
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And  it  was  held  that  an  employee  on  a  train,  while  riding 
on  a  flat  car  loaded  with  ties,  was  not  guilty  of  contribu- 
tory negligence  while  sitting  on  the  car  with  his  feet 
hanging  over  the  sides,  where  such  method  was  custom- 
ary, and  he  was  not  injured  by  contact  with  a  structure 
beside  the  track,  but  by  one  of  the  ties  rebounding  from 
the  speed  of  the  train,  and  striking  his  foot  as  it  fell 
from  the  train. '^' 

Walking  over  top  of  flat  cars  while  train  in  motion. 

Walking  over  a  train  of  flat  cars  while  the  train  is  in 
motion,  or  even  stepping  from  one  of  such  cars  to  another 
while  the  train  is  in  motion,  is  not  neghgence  per  se,  as  all 
the  cars  in  such  case  are  moving  at  the  same  rate  of 
speed;  and,  as  the  person  walking  over  them  is  carried 
along  with  them  and  partakes  of  the  same  motion, 
there  is  usually  but  little  danger  in  walking  over  them  or 
in  stepping  from  one  car  to  another.  The  question  of 
negligence  in  such  cases  is  usually  a  question  of  fact  for 
the  jury,  although  sometimes  a  question  of  law  for  the 
court.  ^^^ 

Riding  on  pilot. 

In  a  late  case  it  is  said  that  "it  has  been  uniformly  held 
that  to  ride  upon  the  pilot  in  front  of  an  engine  without  a 
necessity  for  so  doing,  or  unless  the  railway  company  by  its 
rules  authorizes  employees  to  ride  on  the  pilot  in  certain 
instances,  or  where  provision  is  made  for  the  employee 
to  stand  in  front  of  the  engine  for  the  convenient  discharge 
of  duty,  as  in  the  case  of  a  shifting  engine  used  in  yards 
where  trains  are  made  up,  and  for  other  like  purposes, 
is  negligence  per  se  which  will  defeat  a  recovery  for  in- 
juries received  in  colUsions  or  other  like  causes." '^^ 

349.  Illinois  Cent.  R.  Co.  v.  482.  See  also,  to  same  effect,  as  to 
Clark,  21  Ky.  L.  Rep.  1549,  55  riding  on  pilot,  Erie  R.  Co.  v.  Kane, 
S.  W.  699.  118  Fed.  223,  55  C.  C.  A.   129; 

350.  AtcMson,  T.  &  S.  F.  R.  Downey  v.  Chesapeake  &0.  R.  Co., 
Co.  V.  McCandliss,  33  Kan.  366,  28  W.  Va.  732;  Baltimore  &  O.  R. 
6  Pac.  587.  Co.  v.  Jones,  95  U.  S.  439;  Bunker 

351.  Williams  v.  Monongahela  v.  Union  Pac.  R.  Co.,  Utah,  114 
Connecting   R.    Co.,   223   Pa.   St.  Pac.  764;  St.  Louis,  K.  C.  &  C.  R. 
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Co.  V.  Conway,  156  Fed.  238,  86 
C.  C.  A.  1;  Montgomery  v.  Rail- 
road, 109  Mo.  App.  88-93,  83  S. 
W.  66;  Chicago  &  A.  Ry.  Co.  v. 
Bragonier,  119  111.  51,  7  N.  E.  688. 
A  brakeman  was  employed  upon  a 
freight     train     running     between 
points  seventeen  miles  apart.    His 
duty    was,    while    the    train    was 
moving,  to  attend  brakes  on  the 
top  of  oars,  and  when  arriving  at 
intermediate  stations  to  attend  to 
the  switches,  where  cars  were  to  be 
left  or  taken.    While  the  train  was 
proceeding    between    stations,    at 
the  time  of  his  injury,  he  was  sit- 
ting  on   the    cross   beam    of    the 
engine,  with  his  legs  hanging  over 
the  cow  catcher,  when  the  pilot 
came  in  collision  with  a  rail  of  a 
bisecting  road.    It  was   said   that 
the  investigation  of  the  court  had 
failed  to  discover  a  case  where  the 
act  of  riding  on  the  pilot  was  not 
negligence  per  se.     It  is  laid  down 
as  a  general  proposition  that  the 
act  of  riding  on  an  engine  without 
necessity  so  to  do  is  contributory 
negligence  per  se,  which  will  de- 
feat recovery  for  injuries  resulting 
from  collisions  and  the  like.    War- 
den V.  Louisville  &  N.  R.  Co.,  94 
Ala.  277,  10     o.  276,  14   L.  R.  A. 
552.     Where  an  employee  of  the 
defendant  railroad  company,  while 
being    transported    to    the    place 
where  his  services  were  required, 
along  with  other  employees,  on  an 
engine  provided  by  the  company, 
sat  with  one  or  two  others  on  the 
front  of  the  engine  with  his  feet 
hanging  over  the  pilot,   and  was 
injured  by  a  collision  with  another 
engine,  it  was  held,  on  a  motion  to 
instruct  the  jury  to  find  a  verdict 
for   the    defendant,    (1)    that    the 
plaintiff  himself  so  far  contributed 


to  his  injury  by  his  own  negligence 
in  placing  himself  in  such  a  dan- 
gerous position  that  he  could  not 
recover;   (2)  and  there  being  evi- 
dence that  there  was  no  room  for 
the  plaintiff  on  the  tender,  and  that 
he  had  in  effect  been  authorized  or 
invited  by  the   company  to  ride 
on  the  pilot,  that  the  plaintiff  be- 
ing of  age  and  able  to  see  and  know 
the  risks  of  the  position,  even  the 
fact  of  such  invitation  and  authori- 
zation would  not  justify  him  plac- 
ing himself  in  a  position  of  obviously 
great  risk  and  danger.  Kresanowski 
V.  Railroad  Co.,  18  Fed.  229.     A 
switchman  while  riding  in  a  rail- 
road yard  upon  the  cross  beam  of 
the  pilot  of  an  engine  upon  which 
he   was   employed,    with   his   feet 
hanging  down  over  the  cow  catcher, 
was  killed  in  a  collision  of  such 
engine  with  a  truck  and  team  owned 
by    the    defendant,    who    was    an 
individual  not  in  the  employ  of  the 
railway    company.     He    had    no 
duties  to  perform  with  the  engine, 
his  duty  being  to  attend  to  the 
switching  of  tracks  in  front  of  the 
engine,  getting  on  and  off  the  cars 
for    that    purpose.     It    was    said: 
The  plaintiff's  right  to  recover  was 
barred    by    his    decedent's    con- 
tributory    negligence.       He     was 
neither  required  nor  directed  to  ride 
in  a  position  which  every  person  of 
ordinary  intelligence  and  observa- 
tion knows  was  the  most  dangerous 
he  could  have  chosen.     The  fact 
that  upon  switch  engines  switch- 
men rode  upon  the  platform  pro- 
vided  for   them   in   front  of   the 
engine  had  no  tendency  to  prove 
that  the  deceased  was  justified  in 
riding   in   a    sitting   posture;    nor 
would  the  fact  that  switchmen  were 
in  the  habit   of  riding  upon  the 
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cow-catoher  excuse  the  deceased 
as  between  him  and  the  defendant. 
Glover  v.  Scotten,  82  Mich.  369, 
46  N.  W.  936.  Where  an  employee 
on  a  construction  train,  while  rid- 
ing on  the  pilot  of  the  engine,  was 
injured  in  a  collision  with  other 
cars  on  the  track,  it  was  said:  The 
plaintiff  had  been  warned  against 
riding  on  the  pilot  and  forbidden  to 
do  so.  It  was  next  to  the  cow 
catcher,  and  obviously  a  place  of 
peril,  especially  in  case  of  collision. 
There  was  room  for  him  in  the  box 
car;  he  should  have  taken  his  place 
there.  The  knowledge,  assent  or 
direction  of  the  company's  agents 
as  to  what  he  did  is  immaterial. 
If  told  to  get  on  anywhere,  that  the 
train  was  late  and  he  must  hurry, 
this  was  no  justification  for  taking 
such  a  risk;  as  well  might  he  have 
obeyed  a  suggestion  to  ride  on  the 
cow  catcher  or  put  himself  on  the 
track  before  the  advancing  wheels 
of  a  locomotive.  His  injury  was 
due  to  his  own  recklessness  and 
foUy.  He  was  himself  the  author 
of  his  misfortune.  This  is  shown 
with  as  near  an  approach  to  a 
demonstration  as  anything  short 
of  mathematics  will  permit.  Balti- 
more &  Potomac  R.  Co.  v.  Jones, 
95  U.  S.  439.  Where  a  brakeman, 
engaged  in  the  duties  of  switching 
in  a  railroad  yard,  while  standing 
on  the  platform  of  an  ordinary  road 
engine,  provided  and  used  for 
switching  purposes,  in  front  of  the 
boiler  head,  and  behind  the  pilot 
beam,  was  injured  by  the  force  with 
which  the  engine  was  driven  against 
loaded  cajs,  it  was  held  that  the 
question  as  to  whether  that  posi- 
tion was  one  of  danger  and  volun- 
tarily chosen  by  the  deceased,  and 
whether  it  was  the  usual  custom  of 


all  brakemen  in  that  yard  and  in  all 
other  yards  on  that  road  to  ride 
on  the  pilot,  were  questions  of 
fact  to  be  determined  by  the  jury. 
It  was  said:  There  were  two  con- 
curring facts  found  by  the  jury  and 
fairly  embraced  in  their  verdict: 
(1)  that  the  position  was  not  a  dan- 
gerous one;  (2)  that  it  was  the  usual 
place  taken  by  brakemen  in  that 
yard  when  discharging  the  duties 
of  a  switchman.  These  facts  dis- 
tinguish this  case  from  Railroad  Co. 
V.  Jones,  95  U.  S.  439;  and  Hough 
V.  Railway  Co.,  100  U.  S.  213.  In 
these  cases  the  injured  employees 
were  not  engaged  in  performing  the 
duties  of  throwing  switches  or 
coupling  ears ;  they  were  engaged  in 
other  work  and  voluntarily  took 
positions  upon  the  pilot  or  cow 
catcher.  In  this  case  no  special 
provision  is  made  for  the  em- 
ployee to  ride.  He  is  expected  to 
ride,  of  course,  and  in  doing  so  must 
be  governed  by  the  demands  of 
duty.  If  he  is  to  couple  or  switch 
ahead,  he  must  ride  near  the  head 
of  the  engine  so  as  not  to  delay  the 
work;  or  if  he  is  to  switch  or  couple 
behind  the  engine,  his  position 
would  naturally  be  on  the  rear 
part  of  the  engine.  He  must  act 
promptly,  decide  quickly  and  not 
delay  the  work.  AH  these  ques- 
tions distinguish  this  case  from  the 
reported  ones.  Railway  Co.  v.  Estes, 
37  Kan.  715,  16  Pae.  131,  is  also 
distinguished,  for  in  that  case  the 
injury  occurred  on  a  regular  switch 
engine,  provided  with  appliances 
for  riding,  and  the  employee  volun- 
tarily selected  a  cab  step  to  ride 
on.  Missouri  Pacific  R.  Co.  v. 
McCaUy,  41  Kan.  639,  21  Pac.  574. 
The  rule  that  if  an  employee  vol- 
untarily and  needlessly  places  him- 
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Riding  on  platform. 

It  was  held  to  be  contributory  negligence  per  se  for 
an  employee,  having  no  duty  to  perform  on  a  freight 
train,  to  take  a  position  on  the  platform  of  the  last 
freight  car.'^^ 

Where  a  section  man  of  a  street  car  company  whose 
trains  were  moved  by  a  steam  motor,  was  directed  by 
his  foreman  to  take  passage  in  one  of  its  trains,  and  not 
to  get  on  so  as  to  bother  the  passengers,  and  he  took  his 
seat  on  the  front  platform,  with  his  foot  resting  on  the 
step,  and  he  was  injiired  by  his  foot  coming  in  contact 
with  an  embankment  left  near  the  track,  it  was  held 
that  the  question  of  his  contributory  negligence  was  for 
the  jury.'^^ 

Riding  on  side  of  car. 

Whether  riding  on  the  side  of  a  car  is  negligence  de- 
pends on  the  duties  of  the  injured  servant  and  the  cir- 
cumstances of  the  particular  case.'" 

self  in  a  Mghly  dangerous  position,  352.     Coyle  v.  Pittsburg,  C.  C. 

when  there  is  a  reasonably  safe  one  &  St.  L.  R.  Co.,  155  Ind.  429,  58 

provided  for  him,  and  lie  has  time  N.  E.  545. 

to  exercise  his  judgment  and  choose  353.     Denver  &  B.  P.  R.  T.  Co. 

a  safer  place,   and  injury  occurs  v.  Dwyer,  20  Colo.   132,  36  Pao. 

to  him  by  reason  of  his  choice,  he  1106. 

cannot  recover  for  such  injury,  was  354.  An  employee  while  return- 
applied  where  an  employee  took  his  ing  from  his  work,  who  selected 
position  in  front  of  the  engine,  the  outside  of  a  house  car  to  ride, 
when  he  could  and  should  have  in  order  to  watch  the  tools,  with 
chosen  a  safer  place  in  the  cab.  the  acquiescence  of  the  assistant 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Tin-  superintendent  of  the  road,  was  not 
dall,  57Kan.  719,  48Pac.  12;  Atchi-  guilty  of  contributory  negligence 
son  &  S.  F.  R.  Co.  v.  Swarts,  58  as  matter  of  law,  because  of  the 
Kan.  235,  48  Pac.  953.  Where  a  position  he  assumed,  the  danger  of 
conductor  had  no  duty  to  perform  collision  being  not  one  he  was 
in  riding  on  the  pilot  of  an  engine,  bound  to  anticipate.  Milbom-ne  v. 
he  was  held  guilty  of  contributory  Arnold  Elec.  Power  Station  Co., 
negligence  per  se.  WiUiams  v.  140  Mich.  316,  103  N.  W.  821.  It 
Monongahela  Connecting  Co.,  223  was  held  a  question  for  the  jury 
Pa.  St.  482,  72  Atl.  811;  St.  Louis,  whether  it  was  negligence  for  a 
K.  C.  &  C.  R.  Co.  V.  Conway,  156  brakeman  to  sit  on  top  of  a  car 
Fed.  234,  86  C.  C.  A.  1.  with  his  feet  hanging  over  the  side 
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Riding  on  top  of  car. 

Where  a  conductor  was  injured  "while  climbing  over 
the  top  of  a  car  when  the  train  was  under  way,  it  just 
having  started  from  the  station,  by  contact  with  an 
overhanging  awning  of  the  station  house,  it  not  appearing 
that  his  act  at  the  time  in  so  doing  had  any  necessary 
connection  with  his  duties  as  conductor,  it  was  held  that 
he  was  guilty  of  contributory  negligence.  ^" 

And  it  was  held  that  an  employee  could  not  recover 
for  injuries  received  by  cars  coming  together  by  reason 
of  being  shghtly  beyond  the  control  of  the  brakeman, 
who  were  letting  them  down  grade,  where  he  was  sitting 
on  the  end  of  one  of  the  cars  with  his  feet  hanging  over 
the  sides,  when  his  proper  position,  if  on  the  cars,  was 
in  the  caboose.'" 

And  an  employee  riding  upon  cars  in  violation  of  a 
posted  warning  not  to  do  so,  and  assuming  a  dangerous 
position  on  the  car  from  which  he  fell  or  was  thrown, 
was  held  guilty  of  contributory  negligence  as  matter  of 
law.'" 

Running  on  train  from  front  to  rear. 
The  fact  that  an  employee  upon  a  construction  train 
ran  from  the  front  of  the  train,  upon  a  request  from  the 
conductor  to  go  to  the  rear  in  order  to  drop  off,  as  the 
train  was  going  some  eighteen  or  twenty  miles  an  hour, 
and  he  had  been  cautioned  by  his  foreman  against  running 
on  the  cars  when  in  motion,  was  held  to  be  such  con- 
tributory negligence  as  would  prevent  a  recovery.'^* 

of  the  car.     Louisville  &  N.  R.  Co.  355.     Gibson,    Admx.    v.    Erie 

V.   Milliken's  Admr.,   21    Ky.   L.  Railway  Co.,  63  N.  Y.  449,  20  Am. 

Rep.  489,  51  S.  W.  796.    A  brake-  Rep.  552. 

man  injured  while  on  the  side  of  a  356.     St.  Louis,  etc.,  R.  Co.  v. 

car  in  passing  a  railroad  bridge,  by  Schumacher,  152  U.  S.  77. 

contact  with  a  projection  on  the  357.    Union  Coal  &  Coke  Co.  v. 

side  of  the  bridge,  was  held  to  have  Sundberg,  36  Colo.  8,  85  Pac.  319. 

been  guilty  of  contributory  negU-  358.     Saner  v.  Lake  Shore  &  M. 

gence,  as  his  duties  did  not  require  S.  R.  Co.,  108  Mich.  31,  65  N.  W. 

him     to     assume    such    position.  624. 
Krebbs  v.  Oregon  R.  &  Nav.  Co., 
46  Wash.  138,  82  Pac.  130. 


§  475  CONTEIBUTOEY   NEGLIGENCE.  1413 

Scotching  moving  cars. 
It  could  not  be  said  as  matter  of  law,  that  an  employee 
who  had  been  in  the  service  only  a  month  and  had  never 
attempted  to  stop  a  moving  car  by  scotching  the  wheels, 
where  so  directed  by  one  exercising  superintendence, 
was  guilty  of  contributory  negUgence.  He  had  a  right 
to  rely  on  the  greater  knowledge  of  the  superintendent 
and  that  he  would  not  expose  him  to  unnecessary  dan- 
firer.  ^^^ 

Selecting  position  near  opening  in  box  car. 
Where  an  employee  was  thrown  out  of  an  opening  in 
the  sides  of  a  box  car  in  which  he  was  riding  by  a  sudden 
lurch  of  the  train,  owing  to  the  rough  condition  of  the 
track  and  the  speed  of  the  train,  and  he  might  have 
passed  along  the  opposite  side  of  the  car,  it  was  held 
that  he  was  guilty  of  contributory  negligence;  and  the 
fact  that  he  left  a  safe  position  in  the  rear  of  the  car  for 
fear  of  an  accident,  and  to  be  near  the  opening  so  that 
in  case  of  an  emergency  he  could  jump,  does  not  relieve 
him  from  the  charge  of  negligence.'^" 

Standing  on  top  of  car. 

It  is  the  duty  of  a  railroad  company  to  furnish  a 
section  hand,  in  carrjdng  him  to  and  from  his  place  of 
work,  a  safe  place  in  which  to  ride,  and  if  a  car  is  so 
overcrowded  by  other  hands,  that  he  cannot  ride  on  the 
inside  thereof,  it  is  not  negligence  per  se  for  him  to  take 
passage  on  the  top  of  the  car.  The  fact  that  whip 
lashes  were  placed  as  a  warning,  near  the  approach  of 
a  viaduct,  did  not,  as  matter  of  law,  preclude  recovery 
for  injury  by  contact  with  the  viaduct  without  proof 
that  they  were  observed  by  him  or  he  appreciated  the 
fact  of  approaching  the  viaduct.'" 

It  was  held  to  be  contributory  negUgence  on  the  part 
of  the  conductor  of  a  construction  train  to  mount  to  the 

359.  Southern  R.  Co.  V.  Shields,  361.     Chicago  Terminal  Trans- 
121  Ala.  460,  25  So.  811.  fer  Co.  v.  O'DonneU,  213  111.  545, 

360.  Taylor  v.  Richmond  &  D.  72  N.  E.  1133. 
R.  Co.,  109  N.  C.  233, 13  S.  E.  736. 

2  M.  &  S.— 31 
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top  of  a  shanty  oar  to  give  signals,  where  the  act  was 
unnecessary  and  not  customary,  and  where  he  was 
injured  by  the  car  being  derailed.'*^ 

It  was  a  question  for  the  jury  whether  a  brakeman 
was  guilty  of  neghgenee  in  standing  upon  the  only  car 
in  the  train,  while  passing  under  an  overhead  bridge, 
which  would  not,  whQe  ia  that  position,  pennit  him  to 
pass  in  safety.  ^^^ 

Going  in  front  of  moving  cars  and  engines. 
A  servant  directed  to  cross  a  track  on  which  is  a  mov- 
ing car,  is  guilty  of  contributory  neghgenee  in  passing 
in  front  of  the  car  instead  of  behind  it,  as  he  might  do, 
where  injured  by  the  car  coming  upon  him  as  he  stumbled 
and  feU.364 

A  railroad  employee,  there  being  no  emergency,  who 
goes  in  front  of  a  moving  engine,  which  has  almost 
reached  the  turn  table,  knowing  its  speed  had  not  been 
materially  slackened,  assumes  the  risk  of  his  act,  although 
it  was  the  duty  of  the  hostler  in  charge  of  the  engine 
to  stop  it  and  wait  for  a  signal  before  going  on  the  turn 
table.  3SS 

And  a  yard  master  voluntarily  walking  in  front  of  a 
moving  train  to  couple  the  same  was  held  to  have  as- 
sumed the  risk  of  his  injury.  His  foot  became  caught 
in  a  frog  and  he  was  run  over. '" 

Going  between  cars. 

An  engineer  going  between  cars  standing  on  a  side 
track,  killed  by  the  cars  being  moved  by  another  engine 

362.  Georgia  C.  &  N.  R.  Co.  v.  v.  Duvall,  21  Ky.  L.  Rep.  1153,  54 
Halhnan,  97  Ga.  317,  23  S.  E.  73.  S.  W.  741. 

363.  Southern  R.  Co.  v.  Du-  364.  Kansas  &  T.  Coal  Co.  v. 
vail,  22  Ky.  L.  Rep.  56,  56  S.  W.  Reid,  85  Fed.  914. 

988.    However,  upon  a  rehearing,  365.     Cowles  v.  Chicago,  R.  I. 

the  opinion  in  a  former  case,  was  &  Pac.  R.  Co.,  102  la.  506,  71  N. 

withdrawn  without  comment,  and  W.  580. 

the  judgment  of  the  lower  court  366.     Shannon's  Admr.  v.  Louis- 

in  favor  of  the  plaintiff  affirmed,  ville  &  N.  R.  Co.,  24  Ky.  L.  Rep. 

Three  of  the  judges  joining  in  a  1083,  70  S.  W.  626. 

vigorous  dissent.     Southern  R.  Co. 
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the  crew  of  ■wMcli  had  no  knowledge  of  his  presence, 
was  held  guilty  of  contributory  neghgence.'" 

And  where  a  brakenaan  went  between  two  cars  which 
were  moving  quite  fast,  and  seized  a  grip  iron  on  the  end 
of  a  flat  ear  designed  for  use  in  making  coupHngs,  and 
attempted  to  swing  in  on  the  brake  to  ride  to  where  a  car 
was  upon  the  track,  and  he  was  injured,  he  was  guilty 
of  such  negligence  as  precluded  recovery.  There  were 
hand  holds  on  the  sides  of  the  box  which  he  might  have 
used,  or  he  could  have  walked  with  hardly  a  minute's 
delay.  ^^^ 

One  with  knowledge  of  the  grossly  neghgent  and  reck- 
less habit  of  another,  who  voluntarily  places  himself 
in  the  way  of  receiving  injury  at  his  hands,  is  guilty  of 
contributory  negligence.  It  is  no  excuse  that  the  con- 
duct of  the  other  was  wanton  or  wilful,  unless  such  other 
had  knowledge  or  apprehension  that  he  was  about  to 
inflict  injiu-y  and  made  no  effort  to  avert  it.  This  rule 
was  appUed  where  an  engineer  was  in  the  habit  of  reck- 
lessly dvimping  cars  against  each  other  and  an  employee 
was  injured  while  crossing  the  track  by  crawhng  under 
the  cars,  there  being    a   safer  way  to  get  across.  ^"^ 

The  interstate  commerce  act  relating  to  equipment  of 
cars  with  automatic  couphng  appliances,  imposes  upon 
employees  the  correlative  duty  of  using  these  couplers 
and  to  refrain  from  unnecessarily  going  between  the 
ends  of  cars  to  uncouple  them,  and  hence  failure  to 
so  observe  this  duty  by  an  employee  is  such  contributory 
negligence  as  precludes  recovery  where  injured."" 

A  section  hand  was  guilty  of  contributory  negligence, 
as  matter  of  law,  in  attempting  to  pass  between  cars, 
then  only  a  foot  and  a  half  apart,  knowing  that  a  freight 
train  was  then  at  the  station  and  the  engine  engaged  in 
switching  cars."^ 

367.  Dillon  v.   Iowa  Cent.   R.  370.     Gilbert  v.  Burlington,  C. 
Co.,  118  la.  645,  92  N.  W.  855.          R.  &  N.  Ry.   Co.,    128  Fed.   529. 

368.  Dawson  v.  Chicago,  R.  I.      See  also  supra. — 

&  P.  R.  Co.,  114  Fed.  870.  371.    Dishon  v.  Cincinnati,  N. 

369.  Beal  v.  Atchison,  T.  &  S.      0.  &.  T.  P.  Ry.  Co.,  133  Fed.  471. 
F.  R.  Co.,  62  Kan.  250,  62  Pac.  321. 
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Going  from  tender  to  cab. 

It  was  held  that  an  enaployee  who  had  finished  load- 
ing coal  on  an  engine  tender,  and  fell  therefrona  in  going 
to  the  cab,  in  the  dark,  was  guilty  of  contributory  neg- 
ligence, where  he  took  an  unsafe  way."^ 

Going  out  on  running  board. 

It  was  held  that  an  engineer  who,  to  make  necessary 
repairs,  went  out  on  the  running  board  of  his  locomotive 
while  it  was  running  seventeen  or  eighteen  miles  an 
hour,  when  it  was  unusually  dangerous  because  of  a 
defect  in  the  engine,  and  the  engine  and  train  could  have 
been  stopped  or  slackened  speed  in  a  short  distance, 
was  guilty  of  contributory  negligence  which  precluded 
a  recovery  for  injuries  caused  by  being  thrown  from 
the  engine.*''^ 

Mounting  engine  from  rear  or  front. 

Where  a  yard  man  attempted  to  board  a  switch  en- 
gine upon  which  he  was  working,  by  standing  in  the 
middle  of  the  track  and  stepping  on  the  rear  foot  board 
of  the  tender,  it  was  such  negligence  as  precluded  re- 
covery."^ 

Where  it  appeared  that  it  was  customary  for  brake- 
men  to  moimt  a  switch  engine,  having  a  foot  board, 
from  the  front,  while  the  engine  was  moving  toward 
them,  it  was  held  not  contributory  negligence  for  a 
brakeman  thus  to  attempt  -to  mount  the  engine."^ 

Operating  hand  car  on  time  of  train. 
Although  it  is  gross  negligence  for  a  railroad  com- 
pany to  run  its  trains  in  the  dark  without  a  headlight, 
yet  one  who,  knowing  the  time  for  a  train  to  pass  over 
the  road,  attempts  to  pass  over  the  road  in  a  hand  car 
at  the  time  a  train,  if  on  time,  will  meet  and  collide 

372.  CHcago,  R.  I.  &  P.  R.  Co.  374.  Curmingham  v.  C.  M.  & 
V.  Cowles,  54  Neb.  269,  74  N.  W.      St.  P.  R.  Co.,  17  Fed.  882. 

579.  375.    Prosser  v.  Montana  Cent. 

373.  Southern  Pac.  Co.  v.  John-  R.  Co.,  17  Mont.  372,  43  Pae.  81, 
son,  64  Fed.  951,  12  C.  C.  A.  479.      30  L.  R.  A.  814. 
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with  him,  is  guilty  of  such  negligence  as  will  prevent  a 
recovery  by  him.^" 

But  it  was  held  not  negligence,  as  matter  of  law,  for 
section  men  upon  a  hand  car  to  run  the  car  in  advance 
of  an  approaching  train,  after  seeing  the  train.  "^ 

Stepping  on  or  off  pilot. 

A  fireman  standing  upon  the  steam  chest  of  an  engine 
when  a  signal  was  given  to  back  several  car  lengths, 
was  guilty  of  contributory  negligence  in  stepping  on  the 
pUot,  thus  attempting  to  reach  the  ground  and  thence 
into  the  cab,  where  thrown  to  the  ground  by  the  shock 
of  the  engine  and  ears  coming  together  on  one  and  one- 
haK  car  lengths,  when  there  was  a  hand  rail  and  foot 
board  by  which  he  might  have  reached  the  cab  from 
the  engineer's  side,  and  there  was  a  brace  from  the  pUot 
beam  to  the  boUer  front,  which  was  within  reach  by 
which  he  coidd  have  steadied  himself,  although  it  was 
stated  that  the  cab  window  was  fastened  inside  and 
the  engineer  was  busy."* 

And  an  employee  riding  on  the  pilot  of  an  engine  of 
a  work  train,  who  jumped  off  as  the  train  came  to  a  stop 
in  the  railway  yards  and  was  struck  by  an  engine  pass- 
ing upon  an  adjoining  track,  was  held  guilty  of  contrib- 
utory negligence  as  matter  of  law.^'^ 

Riding  tricycle  in  front  of  train. 

It  was  held  a  question  for  the  jury  whether  a  bridge 
watchman  was  guilty  of  contributory  neghgence,  while 
riding  on  a  tricycle  in  front  of  an  approaching  train, 

376.  Biirling,  Admx.  v.  Illinois  pass  over  the  railway,  although 
Cent.  R.  Co.,  85  111.  18.  there  may  be  obvious  danger  in 

377.  It  was  said:  For  one  not  so  doing.  Slette  v.  Great  North- 
employed  in  railway  service  to  risk  em  R.  Co.,  53  Minn.  341,  65  N. 
his  life  by  attempting  to  run  a  hand  W.  137. 

car  in  advance  of  a  train  known  to  378.     Kelsey  v.   Chicago  &  N. 

be  approaching  would  of  course  be  W.  R.  Co.,  106  la.  253,  76  N.  W. 

negligence.    But  such  a  conclusion  670. 

is  not  a  matter  of  coiirse  in  the  case  379.    Martinson    v.    Northern 

of  railroad  section  men,  whose  duty  Pae.  R.  Co.,  107  Minn.  495,  120 


of  railroad  section  men,  wnose  duty      fao.  « 
requires  them  to  thus  be  upon  and      N.  W. 


1086. 
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in  trying  to  reach  a  certain  place  of  safety  and  not  getting 
off  at  a  safe  place  nearer  by.'*" 

Motorman  attempting  to  reach  turn  out  when  be- 
hind time. 
A  motorman  was  guilty  of  negligence  contributing  to 
his  injury  where  he  took  the  chances  of  reaching  a  turn 
out,   when  behind   time,   there   being  a   collision   with 
another  car  coming  from  the  opposite  direction.'" 


V.  Precautions  against  risks  known  or  which 

SHOULD    HAVE    BEEN   KNOWN. 

§  476.  General  considerations. 

In  previous  chapters,  and  especially  under  the  head 
of  assumed  risk,  the  question  of  the  servant's  duty  with 
respect  to  examining  his  surroundings  and  learning  of 
the  obvious  dangers  that  may  beset  him  in  the  per- 
formance of  his  duties,  has  been  considered.  The  doc- 
trine there  declared  appUes  with  equal  force  to  the 
question  of  the  employee's  contributory  negligence.  In 
other  words,  the  employee  may  or  may  not  be,  accord- 
ing to  conditions,  guilty  of  contributory  negligence  or 
held  to  an  assumption  of  the  risk  or  both.  It  needs  no 
argument  to  demonstrate  that  an  employee  owes  it  as 
a  positive  duty  to  himself  to  take  reasonable  precau- 
tions for  his  own  safety;  that  he  cannot  go  blindly  at 
his  work  oblivious  of  patent,  snrrounding  dangers. 
What  his  duty  and  the  law  requires  in  this  respect  is 
controlled  by  the  particidar  facts  and  circumstances, 
and  they  vary  in  each  case. 

Where  dangers  are  obvious  and  so  threatening  that 
a  reasonably  prudent  man  under  similar  circumstances 
would  have  avoided  them,  if  in  his  power  to  do  so,  due 
regard  being  had  to  aU  of  the  circumstances  of  the  par- 

380.     Louisville  &  N.  R.  Co.  v.  381.    Barry  v.  Boston  Elevated 

Seibert's  Admr.,  21  Ky.  L.  Rep.      R.  Co.,  194  Mass.  265,  80  N.  E. 
1603,  55  S.  W.  892.  225. 
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ticular  case,  the  servant  is  guilty  of  contributory  negli- 


gence 


382 


§  477.  Failure  of  injured  servant  to  give  warnings  or 
signals. 

The  right  of  a  servant  to  recover  noay  be  precluded  by 
his  contributory  neghgence  in  faihng  to  give  warning 
or  signals  to  protect  himself.  ^^' 

For  instance,  a  car  inspector  or  repairer  who  goes 
under  a  car  to  work,  without  notifying  other  employees 


382.  Sours  v.  Great  N.  R.  Co., 
84  Minn.  230,  87  N.  W.  766. 

383.  Cleary  v.  Dakota  Packing 
Co.,  71  Minn.  150,  73  N.  W.  717; 
Seldon  Ridge  v.  Chesapeake  &  0. 
R.  Co.,  46  W.  Va.  569,  33  S.  E. 
293;  Whitcomb  v.  McNulty,  105 
Fed.  863,  45  C.  C.  A.  90.  A  brake- 
man  on  an  east  bound  train  whioh 
bad  been  stopped  by  some  obstruc- 
tion wbile  passing  from  the  main 
track  onto  a  side  track  at  a  station 
about  midnight,  was  sent  back 
about  half  a  mile  to  the  west,  with 
lanterns  and  torpedoes,  to  signal 
any  train  coming  in  that  direction; 
meanwhile  the  obstructions  being 
removed  the  train  passed  on  to  the 
side  track  and  another  train  which 
had  come  from  the  east  started 
westward.  The  brakeman's  red 
lantern  was  standing  between  the 
rails  about  half  a  mile  west  of  the 
station  and  his  white  lantern  out- 
side the  rails.  The  track  from  the 
station  to  this  point  was  straight 
and  the  lantern  in  plain  sight.  The 
west  bound  train  had  obtained  a 
velocity  of  ten  to  fifteen  miles  an 
hoiir  when  it  ran  over  the  lanterns, 
breaking  the  red  one,  and  ran  over- 
and  killed  the  brakeman.  It  was 
held  as  matter  of  law,  that  such 
brakeman  was  guilty  of  contribu- 


tory negligence.  Buckmaster  v. 
Chicago  &  N.  W.  R.  Co.,  108  Wis. 
353,  84  N.  W.  845.  The  conductor 
and  engineer  of  the  train  upon 
which  the  deceased  was  brakeman 
was  by  telegraph  ordered  to  keep 
out  of  the  way  of  a  eertaiu  train 
following  them.  It  was  the  usual 
custom  to  signal  trains  approach- 
ing from  behind  at  the  place  where 
the  accident  in  question  occurred 
by  going  back  on  the  track  and 
placing  caps  on  the  rails.  It  ap- 
peared that  the  deceased  was  about 
to  do  this,  but  waited  a  few  mo- 
ments to  fix  his  fires,  and  in  that 
time  a  collision  occurred.  It  was 
held  that  the  duty  of  avoiding  a  col- 
lision rested  on  the  men  in  charge 
of  the  train  upon  which  the  de- 
ceased was  employed,  and  there 
could  be  no  recovery;  for  if  de- 
ceased ought,  as  brakeman,  to  have 
put  caps  on  the  rails  as  a  signal  and 
failed  to  do  so,  the  collision  was  the 
result  of  his  own  negligence;  and 
if  the  conductor  or  engineer  failed 
to  side  track  the  train  or  give  prop- 
er signals,  the  collision  was  the  re- 
sult of  the  negligence  of  deceased's 
co-employees.  Hoover  v.  Beech 
Creek  R.  Co.,  154  Pa.  St.  362,  26 
Atl.  315. 
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thereof  or  complying  with  the  usual  custom  as  to  placing 
of  flags,  is  guilty  of  contributory  negligence  so  as  to 
preclude  recovery,  where  injured  by  other  cars  beiag 
pushed  against  the  car  under  which  he  is  working. '^* 

Thus,  a  car  repairer  who  knew  that  cars  were  likely 
to  be  shunted  in  upon  a  track  upon  which  he  was  at 
work  repairing  a  car,  who  failed  to  put  out  the  custom- 
ary flag  as  a  signal,  was  guilty  of  such  contributory 
negligence  as  would  prevent  recovery  from  the  employer 
when  thus  injured.  ^^^ 

But  a  car  inspector  is  not  guilty  of  negligence,  as 
matter  of  law,  in  not  complying  with  a  rule  to  put  a  red 
flag  on  the  train  as  notice  of  his  presence  under  the  car, 
where  he  acted  under  the  express  promise  of  the  yard 
foreman  controlling  movement  of  trains,  that  no  cars 
should  be  sent  back  upon  that  track. '^^ 

It  was  held  that  an  employee,  a  ear  repairer,  was 
guilty  of  contributory  negligence,  as  matter  of  law,  in 


384.  Alabama  G.  S.  R.  Co.  v. 
Roach,  116  Ala.  360,  23  So.  52.  It 
was  held  contributory  negligence, 
as  matter  of  law,  for  an  employee 
to  go  under  cars  to  inspect  them 
without  giving  notice  to  any  per- 
son of  his  intention  so  to  do  and 
without  putting  out  the  proper  sig- 
nal. Alabama  G.  S.  R.  Co.  v. 
Roach,  116  Ala.  360,  23  So.  52; 
Fay  V.  Chicago,  B.  &  Q.  R.  Co.,  96 
N.  W.  (Neb.)  638. 

385.  Cypher  v.  Huntingdon, 
etc.,  Co.,  149  Pa.  St.  359,  24  Atl. 
225.  But  it  was  held  that  a  car  re- 
pairer, injured  while  under  a  car 
in  the  performance  of  his  duties, 
was  not  guilty  of  contributory  neg- 
ligence in  not  stationing  a  watch- 
man to  warn  him  of  dangers  from 
other  cars  being  thrown  against  it. 
Berry  v.  Central  R.  Co.,  40  la.  564. 
Where  an  experienced  car  repairer 
took  his  position  under  the  last 


ear  of  a  train,  with  knowledge  that 
a  caboose  was  to  be  attached  to  the 
car,  and  failed  to  put  out  a  flag  or 
give  any  signal  or  warning  of  his 
position,  it  was  held  he  was  guilty 
of  negligence.  Southern  Pac.  R. 
Co.  V.  Pool,  160  U.  S.  438.  Where 
a  oar  repairer  was  injured  while  at 
work  under  a  car  by  a  switch  en- 
gine coming  in  at  the  west  end  of 
the  side  track  and  striking  the 
same,  and  it  appeared  that  cars 
occasionally  came  in  at  that  end, 
though  not  as  frequently  as  at  the 
east  end,  and  he  placed  a  flag  at 
the  east  end  but  none  at  the  west 
end,  it  was  held  he  was  guilty  of 
contributory  negligence.  C.  B.  & 
Q.  R.  Co.  V.  McGraw,  22  Colo.  363, 
45  Pac.  383. 

386.  Canon  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  101  la.  613,  70  N. 
W.  755. 
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going  under  cars  standing  on  an  incline  in  a  gravel  pit 
and  to  be  moved  by  gravity  as  needed  to  be  loaded, 
without  using  tlie  means  placed  at  his  command  to 
notify  other  employees  whose  duties  required  them  to 
move  the  cars,  of  his  perilous  position.^" 

It  was  held  that  where  an  employee  went  under  a  car 
to  replace  a  brake,  knowing  that  no  one  on  the  engine 
or  elsewhere  had  been  charged  with  any  duty  to  look  out 
for  and  warn  him,  his  failure  to  notify  the  engineer  of 
his  going  under  the  car  was  such  contributory  negli- 
gence as  precluded  a  recovery  for  his  injuries  sustained 
by  the  starting  of  the  engine,  which  was  preceded  by 
the  ringing  of  the  bell  several  times.  ^^^ 

So  a  fireman  was  held  guilty  of  contributory  negli- 
gence, where  he  could  select  his  own  time  and  place  for 
cleaning  out  the  ash  pan  under  the  locomotive,  but  went 
under  the  engine  at  a  station  without  notifying  the 
conductor  or  brakeman  of  what  he  was  doing.  While 
there,  presumedly  the  conductor  or  brakeman  connected 
the  air  in  such  a  manner  as  to  force  the  piston  rod  down 
on  the  fireman's  leg.^*^ 

And  it  is  negligence  for  an  engineer  to  go  under  his 
engine,  while  standing  on  a  side  track  waiting  for  a  train, 
without  setting  the  brakes  on  his  engine  or  putting  out 
signals,  especially  where  he  knows  that  another  train 
will  back  upon  the  track.  An  engineer  while  in  such  a 
position  was  killed  by  a  train  backing  in  on  the  track.  ^^° 

§  478.  Illustrations. 

The  failure  of  the  servant  to  inspect  is  often  the  ground 
for  denying  the  right  of  the  servant  to  recover.^" 

387.  Fay  v.  Chicago,  B.  &  Q.  put  up  tte  roof  joists  of  a  building 
R.  Co.,  96  N.  W.  (Neb.)  638.  wbo    stepped   upon   some    boards 

388.  Norfolk  &  W.  Ry.  Co.  v.  laid  upon  ceiling  joists  not  designed 
Graham,  96  Va.  430,  31  S.  E.  604.  for  a  floor,  which  being  frail  and  a 

389.  WilMnson  v.  Minneapolis  joist  defective,  gave  way  causing 
&  St.  L.  R.  Co.,  105  Minn.  300, 117  him  to  fall,  it  was  held  the  accident 
N.  W.  611.  was  the  result  of  his  own  negligence 

390.  Whiteomb  v.  McNulty,  in  failing  to  inspect  the  joists.  Bax- 
105  Fed.  863.  ter  v.  Lueher,  159  Ind.  381,  65  N. 

391.  A  carpenter  employed  to  E.  211, 


1422 


Masteb  and  Sebvant. 


§478 


Sometimes  the  fact  that  the  servant  left  his  work 
temporarily  and  then  returned  to  it  is  of  importance.''^ 

Failure  to  notify  other  servants  of  the  dangerous 
position  of  the  servant  afterwards  injured  may  consti- 
tute contributory  negligence.  ^'^ 

Where  signals  of  danger  and  safety  are  both  contin- 
uously displayed  together,  so  as  to  leave  in  doubt  which 
signal  should  be  regarded,  it  is  negligence  for  an  en- 
gineer to  proceed  with  his  engine.'^* 

A  miner  has  been  held  guilty  of  contributory  negli- 
gence barring  a  recovery  where  he  failed  to  detect  an 
unexploded  blast, ^'^  or  faUed   to   prop   the  roof,''®  or 


392.  Wtere  an  employee  work- 
ing upon  a  staging,  left  it  for  a 
short  time,  and,  wMle  absent,  some 
of  the  planks  were  removed,  and 
upon  resuming  Ms  place  of  work 
some  part  of  the  staging  broke 
under  him  causing  his  death,  the 
question  of  contributory  negUgence 
was  for  the  jury.  Foley  v.  Cudahy 
Packing  Co.,  119  la.  246,  93  N.  W. 
284.  An  experienced  employee 
in  the  operation  of  a  machine, 
knowing  that  during  his  absence 
it  was  customary  for  it  to  be  oper- 
ated by  others,  and  that  it  was  dan- 
gerous to  operate,  if  not  properly 
adjusted,  was  guilty  of  neghgence, 
upon  resuming  its  operation  with- 
out examination,  where  he  was  in- 
jured by  reason  of  a  change  in  the 
adjustment  and  the  dulUng  of  the 
knives.  Wyman  v.  Clark,  180 
Mass.  173,  62  N.  E.  245. 

393.  An  employee  who  knew 
that  a  blow  off  pipe  from  boilers 
was  connected  with  a  manhole  used 
for  the  purpose  of  cleaning  out  a 
sewer  on  the  defendant's  premises, 
was  held  to  be  guilty  of  contribu- 
tory negligence  in  going  into  such 
manhole  to  clean  out  the  sewer, 
without  first  notifying  the  person 


in  charge  of  the  boiler  not  to  blow 
off  steam  while  he  was  in  there. 
McLean  v.  Chemical  Paper  Co., 
165  Mass.  5.  An  engineer  in  a 
packing  establishment  whose  duty 
it  was  in  his  own  way  to  repair  ap- 
pliances, who  stepped  into  a  dan- 
gerous machine,  without  notifying 
any  person  or  taking  precautions 
for  his  safety,  and  was  injured  by 
the  machine  being  started,  was 
guilty  of  contributory  negUgenee. 
Cleary  v.  Dakota  Packing  Co.,  71 
Minn.  150,  73  N.  W.  717. 

394.  Devine  v.  Savannah,  F.  & 
W.  R.  Co.,  89  Ga.  541, 15  S.  E.  781. 

395.  Where  a  miner  who  was 
directed  to  drill  out  a  hole  in  a 
blast  which  was  supposed  to  have 
blown  out,  expressed  some  fear, 
but  went  to  work  and  was  injured 
by  an  explosion,  and  he  could,  if 
he  had  examined,  have  readily  as- 
certained whether  the  cartridge 
had  exploded,  it  was  held  that  his 
negligence  was  such  as,  notwith- 
standing the  boss  may  have  been 
negligent,  would  preclude  recov- 
ery. Sexton  V.  Turner,  89  Va.  341, 
15  S.  E.  862. 

396.  Where  an  employee  in  a 
coal  mine,  whose  duty  it  was  to  ex- 
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walked  into  a  hole  "when  warned  by  escaping  steam 
therefrom,^"  or  the  failure  to  observe  a  descending 
cage.  '^* 

But  where  a  mine  examiner  fails  to  mark  a  dangerous 
place  in  a  mine  as  required  by  the  mine  and  miner's  act, 
a  miner  is  not  giiilty  of  contributory  negligence  by  un- 
dertaking to  work  in  a  room  after  actual  notice  of  the 
dangerous  condition  of  the  roof.''^ 

And  an  experienced  miner  has  the  right  to  assume 
that  entrances  to  the  mine  are  safe,  and  is  not  guilty 
of  contributory  negligence  in  faiUng  to  inform  himself 
as  to  its  condition  in  the  absence  of  information  to  at 
least  put  him  on  inquiry.*"" 

Other  illustrations  are  given  in  the  note  below.  ■^"^ 


amine  the  roof  after  makiiig  a 
blast,  and  place  props  to  support 
it,  if  necessary,  failed,  to  do  so, 
though  props  were  conveniently  at 
hand  for  that  purpose,  and  was  in- 
jured by  the  fall  of  coal  loosened  by 
the  blast,  the  proximate  cause  of 
his  injury  was  his  negligence  and 
not  the  failure  of  the  mining  com- 
pany to  comply  with  the  provisions 
of  the  mining  act  of  1885,  requiring 
the  employment  of  a  mining  boss 
with  a  proper  certificate  and  the 
keeping  of  a  stretcher  at  the  mine, 
and  therefore  there  could  be  no 
recovery.  Christner  v.  Cumber- 
land &  Elk  Lick  Coal  Co.,  146  Pa. 
St.  67,  23  Atl.  221. 

397.  Where  a  miner  traveling 
along  a  path  used  by  workmen  in 
going  to  and  returning  from  their 
work  was  injured  by  stepping  into 
a  hole  made  by  an  escape  of  steam 
from  a  pipe  which  was  laid  beneath 
such  path,  such  workman  having 
no  knowledge  of  the  pipe  being 
there,  and  the  steam  escaped  by 
reason  of  a  defect  in  the  apparatus, 
it  was  held  that  such  workman  was 


guilty  of  such  contributory  negli- 
gence as  would  prevent  a  recovery, 
on  the  ground  that  he  saw  the  es- 
caping steam  and  deliberately 
walked  into  the  hole.  Payne  v. 
Reese,  100  Pa.  St.  301. 

398.  It  was  held  that  an  em- 
ployee in  a  mine  who  knew  that 
cages  were  constantly  moving  up 
and  down  with  great  rapidity  was 
guilty  of  contributory  negligence 
in  crossing  such  place  and  failing 
to  look  and  listen  for  the  cage. 
McDonald  v.  Iron  &  Coal  Co.,  135 
Pa.  St.  1,  19  Atl.  797. 

399.  Mertens  v.  Southern  Coal 
&  Mming  Co.,  235  lU.  540,  85  N. 
E.  743. 

400.  Blazenac  v.  Iowa  &  Wis. 
Coal  Co.,  102  la.  706. 

401.  Failure  to  use  caution  in 
stepping  on  slippery  surface. 
It  was  held  negligence  as  a  matter 
of  law  for  an  employee  who, 
for  the  first  time  (though  he  had 
seen  others  do  it),  in  going  down 
a  box  wherein  operated  the  lower 
wheel  of  a  band  saw,  to  oil  it, 
stepped  off  the  rim  of  the  wheel  by 
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which  he  descended,  into  the  con- 
veyor of  saw  dust  at  the  bottom, 
which  he  must  have  known  was 
slippery  and  slanting,  without  pay- 
ing attention  where  or  how  he 
stepped.  He  slipped  and  was  in- 
jured by  contact  with  the  teeth  of 
the  saw.  Jones  v.  Sutherland,  91 
Wis.  587,  65  N.  W.  496. 

Attaching  wbench  to  wrong 
SHAFT.  An  employee  in  a  paper 
miU  was  held  guilty  of  negUgence, 
as  matter  of  law,  in  attaching  a 
wrench  to  the  wrong  shaft  which 
was  in  motioti.  He,  by  attention, 
could  have  readily  seen  which 
shaft  was  at  rest.  Hamel  v.  Bur- 
gess Sulphite  Fibre  Co.,  74  N. 
Hamp.  378,  68  Atl.  191. 

Failure  to  observe  machine 
WAS  in  motion.  An  employee 
placing  his  hands  into  the  feeder 
and  rolls  of  a  grist  mill,  upon  the 
supposition  that  they  had  been 
stopped,  when  by  the  exercise  of 
his  senses  he  could  have  seen  they 
were  not  wholly  stopped,  was  guil- 
ty of  negligence.  Whitmore  v.  H. 
K.  Webster  Co.,  200  Mass.  281,  86 
N.  E.  305. 

Failubb  to  observe  manner 
LUMBER  PILED.  In  an  action  for 
personal  injuries,  the  plaintiff  can- 
not be  deemed  to  have  necessarily 
been  guilty  of  contributory  negli- 
gence merely  because  danger  might 
have  been  seen  by  him  and  avoided 
if  seen,  since  it  depends  upon  the 
duty  which  the  plaintiff  was  dis- 
charging and  something  upon  the 
obviousness  of  the  danger.  The 
question  was  whether  the  plaintiff 
should  have  observed  the  insecure 
manner  in  which  lumber  was  piled, 
where  injured  while  taking  a  board 
therefrom  by  the  lumber  falling 
upon  him.  Baldwin  v.  St.  Louis, 
K.  &  N.  W.  R.  Co.,  63  la.  210. 


Failure  to  observe  position 
OP  elevator.  An  employee  fa- 
miliar with  the  place,  and  the  cus- 
tom to  use  an  elevator  platform  as 
part  of  the  floor  in  passing  from 
one  room  into  another,  and  who 
fell  iuto  the  elevator  shaft,  when  at- 
tempting to  pass  from  one  room  to 
the  other,  when  the  elevator  was 
not  in  place,  was  guilty  of  such 
contributory  negligence  as  pre- 
cluded recovery.  Mesiter  v.  Alber, 
85  Md.  72,  36  Atl.  360.  An  em- 
ployee was  held  guilty  of  negligence 
per  se  in  stepping  into  a  perfectly 
lighted  elevator  shaft  without  look- 
ing. The  fact  that  'the  elevator 
was  not  equipped  with  a  device  for 
giving  notice  that  it  was  in  motion, 
as  required  by  statute,  was  imma- 
terial. The  proximate  cause  of  the 
injury  was  his  negligence  and  not 
the  elevator.  Leahy  v.  United 
States  Cotton  Co.,  28  R.  I.  252,  66 
Atl.  572. 

Failure  to  observe  knives  in 
A  machine.  An  unskilled  laborer 
in  a  planing  mill,  injured  by  getting 
his  hand  in  the  knives  without 
looking,  while  attemptiug  to  turn 
a  wheel  for  the  purpose  of  releasing 
a  board  which  was  stuck,  at  the  di- 
rection of  the  foreman  assisting  in 
the  operation  of  the  planer,  and 
who  knew  the  purpose  of  the  planer 
and  could  have  seen  the  knives  if 
he  had  looked,  was  guilty  of  con- 
tributory negligence.  Gossens  v. 
Mattoon  Mfg.  Co.,  104  Wis.  406 
80  N.  W.  589. 

Failure  to  examine  condition 
OP  floor.  Whether  an  employee 
sent  into  a  shed  to  examine  the 
tags  on  articles  of  freight,  the  shed 
having  a  loose  floor  of  the  condition 
of  which  the  master  was  chargeable 
with  knowledge,  and  the  employee 
claiming  and  so  testifying  that  he 
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■was  ignorant  of  such  condition,  in- 
jured by  the  tipping  of  loose 
boards  of  the  floor  causing  a  bale  of 
cotton  to  fall  upon  him,  was  charge- 
able with  negligence  in  not  examin- 
ing and  ascertaining  the  condition 
of  the  floor  before  exposing  him- 
self to  danger  therefrom,  was  a 
proper  question  for  the  jury.  Noo- 
nan  v.  Wabash  R.  Co.,  62  Fed.  722. 
Failure  to  observe  projecting 

BEAM   IN   ELEVATOR   SHAFT.      While 

ordinarily  it  is  dangerous  for  one  to 
permit  his  foot  to  extend  over  an 
elevator  platform,  yet  where  there 
was  a  partition  wall  which  itself 
offered  no  danger  and  the  shaft  was 
dark  and  there  was  a  projecting 
sill  or  girder  into  the  shaft  close  to 
the  passing  elevator  of  which  the 
employee  had  no  knowledge,  and 
it  caused  him  injury,  and  his  mind 
was  distracted  by  the  goods  that 
were  loaded  on  a  truck  on  the  ele- 
vator, the  question  of  contributory 
negligence  was  for  the  jury.  Oslon 
V.  Hanford  Produce  Co.,  Ill  la. 
347,  82  N.  W.  903. 

Engineer,  failure  to  observe 
CONDITION  OP  SWITCH.  It  is  a  ques- 
tion for  the  jury  whether  a  person 
in  charge  of  an  engine  was  negli- 
gent in  not  looking  to  see  the  con- 
dition of  the  switch  ahead,  where 
he  asked  another  person  on  the  en- 
gine if  the  switch  was  aU  right,  and 
on  that  person  looking  around  as 
if  he  heard,  "took  it  for  granted" 
that  the  switch  was  properly  set. 
Jensen  v.  Omaha  &  St.  Louis  R. 
Co.,  115  la.  404,  88  N.  W.  952. 

Employee  walking  into  hole 
in  front  of  furnace  door.  an 
employee  knowing  the  existing  con- 
ditions as  to  a  hole  in  the  floor  in 
front  of  a  furnace,  was  guilty  of 
contributory  negUgence  in  walking 


into  it.  Hurly  v.  Lukins  Iron  & 
Steel  Co.,  186  Pa.  St.  187,  40  Atl. 
321. 

Employee  walking  backward; 
CONTACT  WITH  GEARING.  Where 
an  employee  heedlessly,  while  car- 
rying a  box,  walking  backwards, 
came  in  contact  with  a  revolving 
gearing  which  he  knew  was  there, 
it  was  held  that  he  was  gruilty  of 
such  contributory  negligence  as 
would  bar  a  recovery.  Beck  v. 
Phmenich  Mfg.  Co.,  82  la.  286, 
48  N.  W.  81. 

Engine  wiper  not  observing 
PIT.  Where  an  engine  wiper,  or- 
dered to  assist  the  turn  table  gang 
at  the  cUnker,  while  on  his  way 
to  the  pit  on  a  dark  night, 
fell  into  a  pit  of  boiling  water 
discharged  from  engines,  which 
pit  was  caused  by  a  break  in  the 
sewer  for  carrying  off  such  water, 
a  ditch  having  been  dug  along  such 
sewer  to  the  pit,  and  he  had  knowl- 
edge of  the  ditch  but  not  of  the  pit, 
there  being  no  guard  around  it,  but 
a  red  light  was  burning  about  five 
feet  therefrom,  the  question  of  con- 
tributory negligence  was  for  the 
jury.  Grimmelman  v.  Union  Pac. 
R.  Co.,  101  la.  74,  70  N.  W.  90. 
Contributory  neghgenee,  as  matter 
of  law,  appeared  where  an  employee 
working  in  a  round  house,  was  sent 
to  another  round  house  at  night, 
having  an  urJighted  torch,  and  fell 
into  an  unguarded  pit  in  the  latter, 
in  which  he  had  previously  worked. 
McDonell  v.  Illinois  Cent.  R.  Co., 
105  la.  459,  75  N.  W.  336. 

Lineman  failing  to  ascertain 
IF  current  is  on.  If  a  lineman  is 
justified  in  believing  that  the  cur- 
rent win  not  be  turned  on  while  he 
is  at  work,  he  is  not  required  to 
guard  against  it.     If  he  is  justified 
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in  believing  that  the  ordinance  re- 
quiring water  proof  insulation  has 
been  complied  with,  and  such  in- 
sulation was  sufficient  to  prevent 
the  escape  of  an  electrical  current 
by  contact  with  another  wire,  neg- 
ligence cannot  be  assumed  from  the 
fact  he  allowed  such  contact. 
Knowlton  v.  Des  Moines  Ed.  L. 
Co.,  117  la.  451,  90  N.  W.  818. 

Mail  carrier,  failure  to  ob- 
serve     APPROACHING      TRAIN.      An 

employee  engaged  in  carrying  mails 
from  trains  to  the  post  office,  killed 
while  crossing  the  track  with  his 
cart,  was  held  guilty  of  negligence 
in  that  he  failed  to  watch  for  pass- 
ing trains.  Skinner  v.  Boston  & 
M.  R.  Co.,  200  Mass.  422,  86  N. 
E.  772. 

Minor,  removing  rubbish  from 
UNDER  SAW.  Whether  a  lad  of  fif- 
teen years,  injured  within  an  hour 
after  being  set  at  work  in  removing 
rubbish  from  a  tub  under  a  table, 
where  there  was  a  revolving  saw, 
was  guilty  of  contributory  negli- 
gence, was  a  question  for  the  jury. 
Barg  V.  Bousfield,  65  Minn.  355, 
68  N.  W.  45. 

Operator  of  saw,  failure  to 
OBSERVE  POSITION  OF  SAW.  Where 
an  employee  in  a  saw  mill,  engaged 
in,  and  whose  duties  for  some  time 
had  been,  the  operation  of  what  was 
termed  a  "peep"  saw,  used  to  cut 
off  slabs  of  unusual  length,  which 
was  adjusted  so  as  to  be  below  the 
roUers  when  not  in  use,  and  when 
required  for  use  was  raised  by  a 
lever  operated  by  the  feet,  was  in- 
jured by  his  hand  coming  in  con- 
tact with  the  saw,  which  for  some 
reason  did  not  fall  below  the  level 
of  the  rollers,  and  it  appeared  that 
occasionally  the  saw  would  not 
fall  below  the  rollers,  which  such 


employee  knew,  and  that  at  the 
time  of  his  injury,  if  he  had  looked, 
he  would  have  seen  the  condition 
of  the  saw,  it  was  held  that  he  was 
guilty  of  such  contributory  negli- 
gence as  would  prevent  a  recovery. 
Johnson  v.  Hovey  &  MeCracken, 
98  Mich.  343,  57  N.  W.  172. 

Operator  of  elevator,  fail- 
ure TO  ascertain  cause  of  stop- 
ping. It  was  not  contributory 
negUgence,  as  matter  of  law,  for  an 
operator  of  an  elevator,  upon  the 
appliance  suddenly  stopping  from 
two  to  four  feet  below  a  floor,  not 
to  get  out  and  attempt  to  ascertain 
the  cause.  Kleibaz  v.  Middleton 
Paper  Co.,  180  Mass.  363,  62  N. 
E.  371. 

Operator  of  machine,  adjust- 
ment OF.  An  operator  upon  a 
machine,  a  planer,  having  no  experi- 
ence with  the  particular  machine, 
and  not  knowing  of  a  defect  in  the 
hood  or  blower  which  caused  a  suc- 
tion of  air,  who  was  injured  by  his 
sleeve  being  blown  upon  the  cylin- 
der while  attempting  to  remove  his 
hand,  after  an  effort  to  loosen  a 
screw,  was  held  not  to  have  been 
guilty  of  contributory  negligence 
as  matter  of  law.  Jaroszeski  v. 
Osgood  &  Blodgett  Mfg.  Co.,  80 
Minn.  393,  83  N.  W.  389. 

Seaman;  failure  to  examine 
fastenings  of  staging.  It  was 
not  contributory  negligence,  as 
matter  of  law,  for  a  seaman,  at  the 
direction  of  the  mate  of  a  vessel, 
to  descend  to  a  staging  on  the  outer 
side  of  the  vessel,  without  making  a 
minute  and  careful  examination  as 
to  how  the  ropes  were  fastened 
which  held  the  staging,  to  ascer- 
tain if  they  were  so  fastened  as  not 
to  permit  the  staging  to  rip.  Rick 
V.  Saginaw  Bay  Towing  Co.,  132 
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Failure  of  foreman  to  learn  as  to  obedience  of  his 
orders. 

It  was  said  not  to  be  negligence  as  matter  of  law  on 
the  part  of  a  foreman,  such  as  v/ill  prevent  a  recovery 
for  injuries  sustained  by  the  neglect  of  those  under  him 
to  obey  the  orders  he  has  given,  in  failing  to  see  or  learn 
whether  such  orders  are  obeyed.*"^ 

§  479.  Illustrations    in    connection    with    railroad    em- 
ployees. 

A  servant  engaged  in  the  dangerous  business  of  rail- 
roading must  necessarily,  to  avoid  loss  of  life  or  limb, 
exercise  care  to  prevent  injury.*"* 


Mich.  237,  93  N.  W.  632,  102  Am. 
St.  Rep.  422. 

Trimmer  in  mill;  PAiLtrBB  to 
DROP  SAW  BELOW  TABLE.  Ah  em- 
ployee operating  a  trimmer  in  a 
mill  was  guilty  of  contributory 
negligence  in  the  manner  in  which 
he  attempted  to  move  a  block  from 
the  chains,  in  unnecessarily  going 
too  near  an  unguarded  saw,  and  in 
not  dropping  the  saw  below  the 
table,  which  he  might  have  done. 
Parker  v.  Pine  Tree  Lbr.  Co.,  85 
Minn.  13,  88  N.  W.  261. 

Watchman;  failure  to  light 
LAMP.  Where  a  lamp  used  by  a 
night  watchman  in  making  his 
rounds  in  a  certain  building  be- 
comes extinguished,  it  is  negligence 
for  him  to  attempt  to  pass  a  place 
of  known  danger,  such  as  a  hole  in 
the  floor,  without  relighting  it  or 
procuring  a  lantern.  Ingram  v. 
Lehigh  Coal  &  Nav.  Co.,  148  Pa. 
St.  177,  23  Atl.  1001. 

Workmen,  working  under 
BANK  OP  earth.  Where  a  work- 
man was  injured  by  the  fall  of  a 
bank  of  earth  which  his  superiors 
had  attempted  to  dislodge  and 
failed,  it  was  said  that,  being  justi- 


fied in  reljdng  upon  the  inspection 
of  all  points  of  danger  by  his  su- 
perior, he  would  not  be  negligent 
in  remaining  at  work  if  the  danger 
which  existed  could  not  have  been 
seen  by  him.  Deppe  v.  C,  R.  I. 
&  P.  R.  Co.,  38  la.  592. 

402.  Houser  v.  C,  R.  I.  &  P. 
R.  Co.,  60  la.  230,  14  N.  W.  778, 
46  Am.  Rep.  65. 

403.  Employee  not  observing 
position  op  poot  board.  Plaintiff, 
with  other  employees  of  defendant, 
was  ordered  to  unload  iron  from  a 
car  onto  a  platform  ten  inches 
from  the  bed  of  the  car.  It  was  so 
dark  that  it  could  not  be  seen 
whether  there  was  a  foot  board 
across  the  space  of  sixteen  inches 
or  not,  but  plaintiff,  supposing 
there  was,  without  examination, 
stepped  into  the  oar,  and  in  return- 
ing with  an  armful  of  iron  fell 
through  the  space  and  was  injured. 
There  was  a  foot  board  near  at 
hand  and  also  a  lamp  which  plain- 
tiff and  his  co-employees  could 
have  used.  It  was  held  that  plain- 
tiff was  guilty  of  contributory  neg- 
ligence. It  was  said  that  while 
employers    should    be    held    to    a 
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Especially  is  this  true  in  regard 
jobs  as  that  of  brakeman.*"* 


to  such  dangerous 


strict  performance  of  duty  towards 
employees,  yet  the  latter  must  be 
required  to  exercise  some  prudence 
and  to  use  the  necessary  means 
supplied  to  them,  to  enable  them 
to  do  their  work  in  a  safe  and  expe- 
ditious manner.  Piper  v.  Cambria 
Iron  Co.,  78  Md.  249,  27  Atl.  939. 

Employee  not  observing  ap- 
proaching TRAIN.  Where  an  em- 
ployee of  a  railroad  company  was 
injured  while  walking  on  a  long 
trestle  or  bridge  on  his  way  home 
from  his  place  of  work,  by  an  en- 
gine suddenly  coming  upon  him, 
and  it  appeared  it  was  customary 
for  the  gang  of  men  of  which  he  was 
a  member  to  be  carried  across  such 
bridge  on  a  train,  and  there  was  no 
train  the  night  in  question,  and  the 
men  were  told  by  their  foreman 
that  no  train  would  come  over  the 
bridge  within  an  hour  or  an  hour 
and  a  half,  and  he  testified  that  if 
he  had  seen  the  locomotive  coming 
he  could  have  stepped  to  one  side 
out  of  the  way,  but  he  did  not  see 
it  because  it  was  coming  around  a 
curve,  and  he  never  thought  of  the 
locomotive  because  the  boss  told 
him  there  was  nothing  to  come 
across,  and  he  was  walking  at  ease 
without  thinking  of  anything,  it 
was  held  that  the  question  of  his 
negligence  in  not  keeping  a  look- 
out for  the  train,  in  view  of  the 
assurance  of  the  boss  that  there 
were  none  to  come,  was  for  the 
jury.  Northern  Pacific  R.  Co.  v. 
Amato,  144  U.  S.  465. 

Employee  not  observing  de- 
fective STEP  on  cab.  There  be- 
ing no  evidence  that  an  employee 


had  worked  with  a  particular 
car  before  the  day  he  was 
injured,  or  that  he  had  any 
occasion  to  see  or  observe  a  step 
thereon  on  the  day  of  his  injury 
before  attempting  to  use  it,  he  was 
not  guilty  of  contributory  negli- 
gence as  matter  of  law.  Peoria  & 
P.  Terminal  R.  v.  Schautz,  226  111. 
506,  80  N.  E.  1041. 

404.  Failure  to  hold  lever 
PROM  flying  ttp.  Where  a  brake- 
man  could  have  prevented  the 
lever  used  in  connection  with  a 
semaphore  signal  from  flying  up 
and  striking  him,  by  putting  his 
foot  or  hand  upon  the  lever  upon 
removal  of  the  pin,  and  he  did  not 
use  such  precaution,  a  direction  of 
a  verdict  for  the  company  was 
proper.  Chapman  v.  Marquette 
R.  Co.,  133  Mich.  311,  94  N.  W. 
1049. 

Not  observing  shunted  cars. 
A  brakeman,  in  retiu*ning  to  his 
engine  after  accompanying  a  car 
which  had  been  kicked  on  a  track 
in  a  railroad  yard,  with  many 
tracks,  instead  of  doing  so  directly, 
crossed  several  tracks,  and  while 
his  attention  was  diverted,  and 
without  looking  to  observe  whether 
cars  were  being  moved  on  the 
tracks,  was  struck  by  a  car  kicked 
on  the  track  on  which  he  stood.  It 
was  held  his  injuries  were  the  re- 
sult of  his  own  negligence.  Dol- 
phin V.  New  York,  N.  H.  &  H.  R. 
Co.,  182  Mass.  509,  65  N.  E.  820. 

Not  observing  icy  condition 
ABOUT  water  tank.  But  the  mere 
fact  that  a  brakeman  was  familiar 
with  the  conditions  surrounding  a 
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And  a  motorman,  on  approaching  a  street  crossing, 
failing  to  look  for  an  approaching  car,  is  guilty  of  con- 
tributory negligence.*"^ 

Employees  riding  on  hand  cars. 

Section  men  assumed  the  risk  of  injury  and  were  guilty 
of  contributory  negligence  in  running  their  hand  car 
into  a  deep  cut  with  a  short  curve  without  any  effort  to 
ascertain  whether  a  train  might  be  approaching,  where 


water  tank  is  not  conclusive  upon 
the  question  of  his  contributory 
negligence,  where  he  was  injured 
by  stepping  on  ice  formed  by  water 
leaking  from  the  tank,  it  appearing 
that  ice  had  not  formed  there  until 
within  a  few  days  prior  to  the  acci- 
dent, and  that  his  duties  had  not 
called  him  to  that  part  of  the  yard. 
McFall  V.  Iowa  Cent.  R.  Co.,  96 
Iowa,  723,  65  N.  W.  321. 

Not  observing  engine  had 
STOPPED.  Where  the  circumstances 
were  such  that  a  brakeman  whose 
duty  it  was  to  couple  and  uncouple 
cars,  which  were  being  kicked, 
could  not  easily  determine  whether 
the  engine,  where  he  had  given  the 
signal  to  stop,  had  stopped,  and  he 
testified  that  in  going  upon  the 
track  in  front  of  it,  he  thought  the 
engine  had  plenty  of  time  to  stop, 
and  had  stopped,  he  could  not  be 
held  negligent  in  being  thus  mis- 
taken in  his  belief.  Pringle  v. 
Chicago  &  Pac.  R.  Co.,  64  la.  613, 
21  N.  W.  108. 

Not  observing  obstruction 
ON  BIDE  OF  TRACK.  A  brakeman 
was  held  guilty  of  contributory 
negligence,  as  matter  of  law,  in 
riding  on  the  side  of  a  car  looking 
backward,  where  injured  by  con- 


tact with  a  pUe  of  rattan  placed 
near  the  track.  It  was  in  plain 
sight  and  he  could  have  seen  it  had 
he  looked.  Flansberg  v.  Heywood 
Bros.  &  Wakefield  Co.,  190  Mass. 
125,  76  N.  E.  599.  A  brakeman 
switching  cars  in  the  day  time  in 
the  yard  of  a  manufacturing  com- 
pany, injured  in  being  caught  be- 
tween the  projecting  ends  of  lum- 
ber in  a  pile  and  the  moving  car 
of  which  he  was  upon  the  ladder, 
is  guilty  of  contributory  negligence 
in  not  observing  the  boards  which 
he  could  have  seen  had  he  looked. 
Ramsay  v.  C.  K.  Eddy  &  Sons,  123 
Mich.  158. 

Not  observing  projecting 
BOLT  on  truss.  But  a  brakeman 
cannot  be  said  to  be  guilty  of  neg- 
ligence, as  matter  of  law,  where  in- 
jured by  projecting  bolts  from  a 
truss  built  on  the  side  of  a  bridge, 
when  he  was  occupsdng  a  place  on 
the  ladder  of  a  car,  in  not  looking 
out  for  such  dangers,  which  were 
the  result  of  improper  construc- 
tion of  the  bridge,  and  of  which  he 
had  no  knowledge.  Bryce  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  103  la. 
665,  72  N.  W.  780. 

405.  Bobb  V.  Union  Traction 
Co.,  206  Pa.  St.  75,  55  Atl.  972. 
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in  fact  such  was  the  case  and  one  of  their  number  was 
killed.""*' 

So  a  section  foreman,  riding  upon  a  hand  car,  having 
knowledge  that  extra  trains  are  likely  to  pass  at  any- 
time, is  guilty  of  contributory  negligence  in  not  observ- 
ing such  a  train  approaching,  where  by  looking  he  could 
have  seen  it  in  ample  time  to  have  escaped  a  collision.*"' 

And  it  was  held  gross  negligence  on  the  part  of  a  section 
boss  in  running  his  hand  car  into  a  deep  cut  where  he  was 
injured,  without  having  sent  any  one  ahead  to  watch  for 
and  warn  a  passenger  train  which  he  knew  was  approach- 
ing, and  would  soon  reach  that  point  on  the  road.""* 

But  it  was  not  negligence  on  the  part  of  a  section  man 
riding  on  a  hand  car,  with  no  control  over  it,  in  charge  of 
a  foreman,  in  not  seeing  or  hearing  an  approaching  train, 
where  he  looked  and  listened.""' 

Employee  injtired  by  contact  with  overhead  bridge. 

Whether  an  employee  of  a  railroad  company,  injiu-ed 
by  contact  with  the  overhead  bridge,  is  guilty  of  con- 
tributory negligence,  has  been  considered  in  a  preceding 
chapter  in  connection  with  assumed  risks,  inasmuch  as 
the  assumption  of  risk  is,  in  practically  all  the  cases, 
the  theory  upon  which  the  case  is  actually  decided.""'* 

Standing  on  or  near  track. 

Generally  a  servant  who  stands  on  the  track,  or  so 
near  it  as  to  be  injured  by  passing  engines  or  trains, 
without  looking,  and  who  is  injured  by  passing  engines 
or  cars,  is  guilty  of  contributory  negligence."^" 

406.  Chicago,  B.  &  W.  R.  Co.  410.  An  employee,  a  trackman, 
V.  Healy,  6  Neb.  (Unof.)  225,  97  leaving  a  place  of  safety  at  the  side 
N.  W.  1024.  of  a  track  and  assuming  a  place  be- 

407.  Netting  v.  Chicago,  St.  P.  tween  tracks,  was  guilty  of  contrib- 
&  Kan.  City  R.  Co.,  98  la.  554.  utory  negligence.     Cannon  v.  New 

408.  Goodlet  v.  LouisviUe  &  N.  York,  N.  H.  &  H.  R.  Co.,  194  Mass. 
R.  Co.,  122  U.  S.  391.  177,  80  N.  E.  450.    But  an  em- 

409.  Canfield  v.  Chicago,  R.  I.  ployee  engaged  in  cleaning  out  a 
&  P.  R.  Co.,  142  Iowa,  658,  121  culvert  in  a  track,  with  his  back  to 
N.  W.   186.  the  engine,  who  was  run  over  and 

409a.    See  supra,  §  412.  injured,  was  held  not  to  be  guilty 
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But  it  was  held,  not  contributory  negligence,  as  matter 
of  law,  for  a  car  inspector  in  a  yard  where  cars  were 
being  constantly  moved,  and  in  which  were  many  tracks, 
to  inadvertently,  while  watching  a  train  coming  from 
one  direction,  step  upon  a  parallel  track,  though  there 
was  sufficient  space  between  the  two  to  stand  in  safety.  *^^ 

And  knowledge  by  a  track  repairer  that  the  track  was 
defective,  and  his  continuing  near  such  track  so  that 
a  car  jumping  the  track  struck  him,  was  held  not  contrib- 
utory negligence  as  matter  of  law.^^^ 


of  contributory  negligence  as  mat- 
ter of  law.  It  was  said,  however, 
if  this  was  all,  contributory  negli- 
gence was  present,  but  there  being 
evidence  that  it  was  customary  to 
ring  the  bell  when  the  engine  was 
moved,  to  warn  employees  it  be- 
comes a  question  for  the  jury. 
Hines  v.  Stanley  G.  I.  Else. 
Mfg.  Co.,  199  Mass.  522,  85 
N.  E.  851.  It  appearing  that  it 
was  the  custom  of  a  railroad  com- 
pany of  dividing  its  train  just  be- 
fore reaching  a  certain  station,  the 
forward  part  running  past  the  sta- 
tion and  the  rear  stopping  thereat, 
of  which  custom  the  plaintiff,  a 
switchman,  had  knowledge,  it  was 
contributory  negligence  on  his  part, 
after  stepping  off  the  track  to  let 
the  forward  portion  pass,  to  step 
back  again  facing  the  direction  it 
had  gone,  where  the  rear  portion 
in  charge  of  a  brakeman  ran  over 
him.  Haden  v.  Sioux  City  &  Pa- 
cific R.  Co.,  99  la.  735  [distinguish- 
ing Farley  v.  Chicago,  R.  I.  &  Pae. 
R.  Co.,  56  la.  337].  A  switchman 
who  voluntarily  steps  into  the  mid- 
dle of  a  track  in  front  of  an  engine 
which  he  intends  to  board,  instead 
of  getting  on  at  the  side,  is  guilty 
of  contributory  negligence  where 
injured  by  failure  in  the  attempt. 


Ferguson  v.  Chicago,  Mil.  &  St.  P. 
R.  Co.,  100  la.  733,  69  N.  W.  1026. 
A  conductor  in  charge  of  a  freight 
train  in  a  railroad  yard,  stepping 
on  a  side  track  without  looking, 
is  guilty  of  contributory  negligence. 
Lassiter     v.     Raleigh    &     G.    R. 
Co.,    133    N.     Car.    244,    45     S. 
E.     570.       An    experienced     em- 
ployee  in   a   railroad   yard  where 
cars   were   being   almost   continu- 
ously shunted,  is  guilty  of  contrib- 
utory negligence  in  not  observing 
cars  which  are  thus  being  shunted, 
while  he  is  upon  one  of  such  tracks, 
not  beiag  at  work  thereon.     An  em- 
ployee who  was  injured  by  an  un- 
manned caboose  striking  him  while 
standing  on  the  track  handing  a 
lantern  to  a  conductor,  was  held 
guilty  of  contributory  negligence, 
notwithstanding  the  usual  custom 
was  to  have  a  person  on  such  car 
to  stop  it  and  warn  persons  who 
might  be  on  the  track.     Sours  v. 
Great  Northern  R.  Co.,  88  Minn. 
504,  93  N.  W.  517;  Sours  v.  Great 
Northern  R.  Co.,  84  Minn.  230,  87 
N.  W.  766. 

411.  Union  Pac.  R.  Co.  v.  EUi- 
ott,  54  Neb.  299,  74  N.  W.  627. 

412.  Swadley  v.  Missouri  Pa- 
cific R.  Co.,  118  Mo.  268,  24  S.  W. 
140,  40  Am.  St.  Rep.  366. 
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But  a  switclunaii,  in  jumping  from  his  moving  engine 
on  an  adjacent  track,  without  looking  to  osberve  whether 
there  is  a  train  approaching  on  such  track,  knowing 
that  trains  are  likely  to  come  upon  the  track  at  any- 
time, was  held  guilty  of  such  negligence  as  precluded 
recovery,  where  struck  by  an  approaching  train  and 
killed."' 

Likewise  a  fireman,  in  standing  between  his  engine 
on  a  side  track  and  the  main  track,  cleaning  the  grates, 
knowing  a  train  is  due  to  pass  on  the  main  track,  was 
held  guilty  of  a  high  degree  of  carelessness,  where  struck 
and  injured  by  such  passing  train.  ^^^ 

But  where  a  railroad  switchman  was  run  over  by  a 
train  while  he  was  attending  to  the  switching  of  a  train 
on  another  track,  and  when  he  had  stepped  across  the 
latter  track  to  signal  his  engineer,  it  was  said  that  he 
could  not  be  held,  as  matter  of  law,  guUty  of  contrib- 
utory neghgence.'*^^ 

Where  an  employee  who  had  been  working  in  the 
defendant's  yards  for  four  years,  and  had  twenty-five 
years'  experience  in  railroad  work,  while  standing  idle 
on  one  of  defendant's  tracks,  was  killed  by  an  engine 
which  was  backing  away  from  a  switch,  and  which  he 
could  have  noticed  with  ordinary  caution,  since  the 
engine  had  been  moving  about  the  yards  for  some  time 
and  the  beU  was  ahnost  constantly  ringing,  it  was  held 

413.  Jean  v.  Boston  &  M.  R.  his  work.  It  was  further  held  that 
R.  Co.,  181  Mass.  197,  63  N.  E.  399.  the  fact  that  he  stepped  across  the 

414.  Raines  v.  Great  Northern  track  in  front  of  a  moving  train 
Ry.  Co.,  63  Wash.  570,  102  Pac.  to  reach  the  cars  which  he  was 
431.  switching  does  not,  as  matter  of 

415.  His  testimony  was  that  it  law,  show  contributory  negligence, 
was  his  duty  to  watch  out  for  the  where  it  was  at  night  and  his  vision 
train  by  which  he  was  struck,  and  was  interfered  with  by  shadows  of 
that  he  could  have  seen  it  had  he  a  bridge  from  the  electric  lights, 
not  been  occupied  with  his  work,  The  negligence  alleged  against  the 
at  a  distance  of  one  hundred  and  defendant  was  the  running  of  a 
fifty  feet,  where  the  train  was  run-  train  at  a  rate  of  speed  in  excess  of 
ning  at  a  speed  which  would  cover  that  Umited  by  an  ordinance.  Blue- 
that  distance  in  five  seconds,  and  dom  v.  Missouri  Pac.  R.  Co.,  121 
it  was  also  his  duty  to  attend  to  Mo.  258,  26  S.  W.  943. 
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that  he  was  guilty  of  such  contributory  negligence  as 
would  prevent  a  recovery.  ■*^^ 

Working  on  track. 

Where  a  servant  is  employed  to  work  on  a  railroad 
track,  doing  repairing  or  other  work,  he  is  not  held  to 
the  same  degree  of  care  to  look  for  approaching  engines 
or  cars,  as  a  traveler  would  be,*^'  and  he  is  not  guUty  of 
contributory  negligence,  as  a  matter  of  law,  because  of 
failure  to  constantly  look  and  listen  for  the  approach  of 


416.  It  was  said:  It  is  tlie  duty 
of  persons  employed  in  such,  places 
to  be  reasonably  diligent  in  guard- 
ing against  accidents,  and  especial- 
ly to  observe  and  keep  out  of  the 
way  of  moving  engines  and  cars. 
They  have  no  right  to  rely  wholly 
upon  the  persons  in  charge  of  them 
to  prevent  accidents,  but  must  use 
due  care  to  avoid  danger.  These 
rules  are  founded  upon  the  neces- 
sities of  the  business  of  operating 
railways.  They  are  reasonable  and 
are  fuUy  sustained  by  the  author- 
ities. (Citing  Collins  v.  Railway 
Co.,  83  Iowa,  346;  Magee  v.  Rail- 
way Co.,  82  Iowa,  250;  Elliott  v. 
Railway  Co.,  160  U.  S.  245;  Aerk- 
fetz  V.  Railway  Co.,  145  U.  S.  418.) 
Keefe  Admx.  v.  C.  &  N.  W.  R.  Co., 
92  Iowa,  182,  60  N.  W.  503,  54  Am. 
St.  Rep.  542. 

417.  Shoner  v.  Pennsylvania 
Co.,  130  Ind.  170,  28  N.  E.  616; 
Ominger  v.  New  York  C.  &  H.  R. 
R.  Co.,  4  Hun  (N.  Y.)  162;  Freeman 
v.  Illinois  Cent.  R.  Co.,  107  Tenn. 
340,  64  S.  W.  1 ;  International,  etc., 
R.  Co.  V.  ViUareal,  36  Tex.  Civ. 
App.  532,  82  S.  W.  1063.  The 
rule  requiring  persons  about  to 
cross  a  railroad  track  to  look  and 
listen,  does  not  apply  in  all  its 
strictness    to    employees    at   work 


upon  the  track,  and  the  mere  fact 
that  such  an  employee  omits  to 
look  and  listen  for  approaching 
trains,  is  not  contributory  negli- 
gence as  matter  of  law.  It  is  a 
question  for  the  jury.  Baltimore  & 
O.  S.  W.  R.  Co.  V.  Peterson,  156 
Ind.  364,  59  N.  E.  1044.  An  em- 
ployee at  his  post  on  a  railroad  is 
not  to  be  held  to  the  same  measure 
of  diligence  in  looking  for  approach- 
ing trains  as  a  traveler  who  is  about 
to  cross  the  track.  Crowley  v. 
Bur.,  C.  R.  &  N.  R.  Co.,  65  Iowa, 
658,  20  N.  W.  467,  22  N.  W.  918. 
It  was  held  that  the  kicking  of  cars, 
within  city  limits,  but  within  its 
yards,  at  a  rate  of  speed  prohibited 
by  ordinance,  without  any  one  be- 
ing stationed  near  at  hand  or  on 
them  to  check  the  speed  or  give 
warning  of  their  approach  to  men 
working  on  a  parallel  track,  was 
negligence  per  se,  where  a  track  re- 
pairer was  injured,  and  that  wheth- 
er such  track  repairer,  in  view  of  his 
limited  experience  was  guilty  of 
contributory  negligence  was  a  ques- 
tion for  the  jury.  Under  the  Iowa 
Statute,  the  question  of  feUow- 
servant  was  not  involved.  Tobey 
V.  Burlington,  C.  R.  &  N.  R.  Co., 
94  la.  256,  62  N.  W.  761.  The  mere 
fact  that  a  ear  inspector  goes  on 
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trains,  ^^^  since  other-wise  he  could  find  no  time  to  work. 
This  is  the  general  rule  and  is  supported  by  reason,  but 
in  some  cases  it  does  not  seem  to  have  been  recognized, 
the  servant  being  held  guilty  of  contributory  negUgence 
for  failure  to  look.-*!^ 


one  track  in  order  to  inspect  cars 
going  on  another,  such  track  being 
an  appropriate  place  from  wMch.  to 
inspect  cars,  does  not  render  Mm 
guilty  of  contributory  negligence 
so  as  to  prevent  a  recovery  in  case 
he  is  injured  through  the  negligence 
of  an  engineer  running  a  switch  en- 
gine on  the  track  on  which  he  was 
standing,  though  he  knew  a  train 
was  likely  to  pass  along  such  track. 
It  was  said:  It  has  never  been  the 
law  that  an  employee  of  a  railroad, 
who  goes  upon  a  track  in  the  per- 
formance of  his  duties  and  exer- 
cises ordinary  care,  forfeits  all 
claim  to  a  recovery  and  excuses  all 
negligence  on  the  part  of  the  com- 
pany, simply  because  he  knew  a 
train  was  likely  to  pass  down  that 
track  at  any  time.  Taylor  v. 
LouisviUe  &  N.  R.  Co.,  93  Tenn. 
305,  27  S.  W.  663. 

418.  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Jackson,  78  Ark.  100,  93  S. 
W.  746,  6  L.  R.  A.  646,  n.  s.;  Inter- 
national &  G.  N.  R.  Co.  V.  ViUa- 
real,  36  Tex.  Civ.  App.  532,  82  S. 
W.  1063.  See  also  Railway  Co.  v. 
Murphy,  50  Ohio  St.  135;  Louis- 
viUe &  N.  R.  Co.  V.  Potts,  92  Ky. 
30,  17  S.  W.  185. 

419.  Morris  v.  Boston  &  M.  R. 
Co.,  184  Mass.  368,  68  N.  B.  680; 
Lynch  v.  Boston  &  A.  R.  Co.,  159 
Mass.  636.  Compare  Rutherford 
V.  Chicago,  Mil.  &  St.  P.  R.  Co., 
57  Mion.  237;  Sharp  v.  Missouri 
P.  R.  Co.,  161  Mo.  214;  Haden  v. 
Sioux  City  &  P.  R.  Co.,  99  la.  735. 


It  was  said  in  Morris  v.  Boston  & 
Maine  Railroad,  184  Mass.  368, 
371,  68  N.  E.  680:  "By  the  nature 
of  his  employment  a  section  hand 
on  a  steam  railroad  must  look  out 
for  passiug  trains,  and  such  is  the 
settled  law  of  this  commonwealth." 
The  same  rule  applies  in  a  freight 
yard  where  the  danger  arises  from 
single  cars,  locomotives  or  parts  of 
trains.  Brjmes  v.  N.  Y.,  N.  H.  & 
H.  R.  R.,  195  Mass.  437,  81  N.  E. 
187;  Dolphin  v.  N.  Y.,  N.  H.  & 
H.  R.  R.,  182  Mass.  509,  65  N.  E. 
820;  Lynch  v.  Boston  &  Albany 
R.  R.,  159  Mass.  536,  34  N.  E. 
1072.  The  Massachusetts  rule  is 
followed  in  Missouri.  Degonia  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.,  224 
Mo.  564,  123  S.  W.  807  [overruling 
Hinzeman  v.  Missouri  Pac.  R.  Co., 
182  Mo.  611,  81  S.  W.  1134];  Hitz 
V.  St.  Louis,  S.  W.  R.  Co.,  152  Mo. 
App.  687,  133  S.  W.  397.  By  the 
nature  of  his  employment  a  section 
hand  on  a  steam  railroad  must  look 
out  for  passing  trains.  The  rules 
of  the  company,  in  the  present 
case,  required  it.  A  rule  requiring 
signals  on  approaching  a  curve 
does  not  excuse  an  employee  from 
using  his  eyes.  The  employee  was 
injured  while  shoveUng  snow, 
standing  between  an  east  and  west 
bound  track.  Morris  v.  Boston 
&  M.  R.  Co.,  184  Mass.  368,  68  N. 
E.  680.  It  was  held  contributory 
negligence  for  a  section  man  who 
had  stepped  aside  to  permit  a  train 
to  pass,  to  again  go  upon  the  track 
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If  it  is  the  custom  of  a  railroad  company  to  warn  em- 
ployees working  upon  the  track,  of  the  approach  of  an 
engine,  by  ringing  the  bell  or  sounding  the  whistle,  or 
otherwise,  such  servants  are  ia  a  large  measure  relieved 


without  looking.  The  workman 
was  injured  in  being  struck  by  a 
switch  engine  closely  following  the 
train.  It  was  said  this  was  not  a 
case  where  an  engine  crept  upon  a 
workman  while  intent  upon  the 
performance  of  his  duties.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Yost,  56 
Neb.  439,  76  N.  W.  901.  A  mem- 
ber of  a  section  crew  stepping  from 
the  track  upon  which  a  train  is  ap- 
proaching, onto  a  parallel  track, 
without  looking,  injured  by  a  train 
moving  upon  the  latter  track,  is 
guilty  of  contributory  negligence, 
as  matter  of  law.  Fisk  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  Ill  la.  392,  82 
N.  W.  931.  A  section  man  was 
held  guilty  of  contributory  negli- 
gence, as  matter  of  law,  knowing 
that  a  train  was  due  in  a  few  mo- 
ments, where  he  remained  upon  the 
track,  leaning  over  so  his  hand  was 
close  to  the  track,  and  was  struck 
by  the  engine.  Sharp  v.  Missouri 
Pac.  R.  Co.,  161  Mo.  214,  61  S.  W. 
829.  An  employee  engaged  as  a 
repairer  of  tracks  was  run  over  by 
a  switch  engine  and  cars  it  was 
moving  while  he  was  at  work  in  one 
of  the  railroad  company's  yards. 
He  stood  with  his  back  to  the  ap- 
proaching cars  and  so  remained  at 
work  without  looking  backward  or 
watching  for  the  moving  engine 
until  he  was  struck  and  run  over 
by  the  front  car.  The  engine  was 
moving  slowly — about  as  fast  as  a 
man  would  walk.  The  tracks  were 
straight  and  without  obstruction, 
and  he  could  have  seen,  by  ordinary 


observation,  the  approaching  cars 
for  a  quarter  of  a  mUe.  He  knew 
the  switch  engine  was  busy  moving 
cars  and  making  up  trains,  and  that 
at  any  moment  cars  were  likely  to 
be  moved  along  the  track  upon 
which  he  was  working.  It  was 
held  that  there  was  no  proof  of 
negligence  on  the  part  of  the  de- 
fendant, and  if,  by  any  means, 
negligence  could  be  imputed  to  it, 
the  plaintiff  by  his  negligent  in- 
attention contributed  to  the  injury. 
It  was  said,  however,  that  the  meas- 
ure of  duty  to  such  an  employee 
was  not  such  as  to  a  passenger  or 
stranger.  That  the  ringing  of 
bells  and  the  sounding  of  whistles 
on  trains  going  and  coming,  and 
switch  engines  moving  forwards 
and  backwards,  would  have  simply 
tended  to  confusion.  The  person 
in  direct  charge  had  a  right  to  act 
upon  the  belief  that  the  various 
employees  in  the  yard,  familiar 
with  the  continuously  recurring 
movement  of  the  cars,  would  take 
reasonable  precaution  against  their 
approach.  It  cannot  be  said  that, 
under  these  circumstances,  the  de- 
fendants were  compelled  to  send  a 
man  in  front  of  the  cars  for  the 
mere  purpose  of  giving  notice  to 
employees  who  had  all  the  time 
knowledge  of  what  was  to  be  ex- 
pected. Aerkfetz  v.  Humphreys, 
145  U.  S.  418,  12  Sup.  Ct.  835.  The 
foreman  of  track  repairs  knew 
that  when  a  switch  engine  went 
forward  on  one  track  it  was  to  re- 
turn upon  the  other,  yet  he  passed 
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from  the  strict  rule  of  self-protection  and  in  very  few  cases 
can  it  be  said  that  the  failure  to  look  or  listen  is  con- 
tributory negligence  as  a  matter  of  law.  Ordinarily  it  is  a 
question  for  the  jury  whether  the  injured  servant  was 
guilty  of  contributory  negligence  where  the  custom  was 
not  observed."" 

The  circumstances  of  each  case  have  a  most  important 
bearing,"^  and  of  course  the  servant  must  use  ordinary 


along  between  the  tracks  and  then 
crossed  over  on  the  return  track, 
when  he  was  struck  by  the  engine. 
It  was  claimed  no  signals  were 
given.  His  contributory  negli- 
gence precluded  recovery.  It  was 
said  the  belief  on  the  part  of  the 
injured  person  that  an  accident  is 
not  going  to  occur  because  he  does 
not  suppose  that  a  train  is  at  hand, 
is  not  an  adequate  reason  for  neg- 
lect to  take  the  natural  means  at 
his  command  to  determine  whether 
an  accident  is  imminent,  for  the 
track  is  a  place  of  danger.  Grand 
Trunk  R.  Co.  v.  Baird,  94  Fed.  946. 
420.  St.  Louis  Iron  Mountain  & 
So.  R.  Co.,  78  Ark.  100,  93  S.  W. 
746,  6  L.  R.  A.  646,  n.  s.;  Sloan  v. 
Chicago,  M.  &  St.  P.  R.  Co., 
101  Minn.  113,  111  N.  W.  957; 
Joyce  V.  Great  Northern  R.  Co., 
100  Minn.  225,  110  N.  W.  975; 
GoodfeUow  v.  Boston,  H.  &  E.  R. 
Co.,  106  Mass.  461;  D'Agostino  v. 
Pennsylvania  R.  Co.,  72  N.  J.  L. 
358;  Ditberner  v.  Chicago,  Mil- 
waukee &  St.  P.  R.  Co.,  47  Wis. 
138.  See  also  Schultz  v.  Chicago  & 
N.  R.  Co.,  44  Wis.  638;  Davis  v. 
New  York,  N.  H.  &  H.  R.  Co.,  159 
Mass.  532.  An  employee  engaged 
in  the  performance  of  his  duties,  as 
for  instance,  coupling  ears  on  the 
track,  has  a  right  to  expect  the 
employees  in  charge  of  the  engine 


or  train  will  keep  a  lookout  and 
warn  hivn  of  the  approach  of  the 
engine,  where  such,  by  rule  or  cus- 
tom, is  their  duty,  and  is  only  bound 
to  exercise  such  care  as  would  be 
sufl&cient  to  protect  him,  if  the  other 
employees  has  given  the  warning  to 
which  he  was  entitled.  McLeod  v. 
Chicago  &  N.  W.  R.  Co.,  104  la. 
139,  73  N.  W.  614. 

421.  A  section  hand  injured  by 
reason  of  a  switch  engine  being 
backed  upon  him  while  he  was  en- 
gaged in  cleaning  tracks  at  a  high- 
way crossing,  was  guUty  of  con- 
tributory negligence  where  he  saw 
the  engine  when  it  was  several 
hundred  feet  distant  awaiting  a 
signal  to  cross,  and  resumed  work 
with  his  back  towards  the  engine. 
Carlson  v.  Cincinnati  S.  &  M.  R. 
Co.,  120  Mich.  481,  79  N.  W.  688. 
Whether  a  trackman,  working  on 
the  track  on  a  windy  day  at  the 
direction  and  under  the  charge  of  a 
foreman,  in  failing  to  keep  a  look- 
out for  an  approaching  train,  was 
guilty  of  nagligence,  was  held  to  be 
a  question  for  the  jury.  Comstock 
V.  Union  Pacific  R.  Co.,  56  Kan. 
228,  42  Pac.  724.  A  trackman 
looking  and  seeing  no  train  that 
could  reach  him  while  traveling  182 
feet  to  the  tool  house,  if  the  limit  of 
speed  prescribed  by  a  city  ordinance 
was  observed,  was  not  guilty  of 
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care  even  where  it  is  held  he  need  not  keep  a  constant 
lookout.  *2  2 


contributory  negligence  in  not 
looking  back  a  second  time  where 
struck  by  a  train  -within  twenty- 
five  feet  of  the  tool  house.  Camp  v. 
Chicago  Great  Western  R.  Co.,  124 
la.  238,  99  N.  W.  735.  Where  a 
train  had  been  cut  in  two,  and  a 
section  man  engaged  in  repairing 
the  track  stepped  off  the  track  to 
let  the  first  pass,  and  then  stepped 
back  on  again  without  looking, 
and  was  struck  by  the  rear  section, 
and  he  knew  of  the  custom  to  thus 
cut  the  train  and  saw  the  train 
approaching,  it  was  held  that  he 
could  not  recover.  Haden  v. 
Railroad  Co.,  48  N.  W.  (Iowa) 
733.  Where  a  section  hand,  to- 
gether with  his  fellows,  knowing  of 
the  approach  of  a  train,  got  off  the 
track  while  some  distance  away  to 
let  it  pass,  and  the  section  foreman 
ordered  him  to  take  some  dirt  from 
one  of  the  rails,  which  he  proceeded 
to  do  with  his  back  to  the  approach- 
ing train,  and  while  thus  employed 
he  was  notified  to  get  off  the  track, 
but  before  he  did  so  was  struck  by 
the  engine  and  severely  injured,  it 
was  said  that  he  knew  the  train 
was  approaching,  and  it  was  his  own 
negligence  in  failing  to  get  off  the 
track.  Harrison  v.  Texas  &  Pacific 
R.  Co.,  31  S.  W.  (Tex.  Civ.  App.) 
242.  It  was  held  there  were  excep- 
tions to  the  general  rule  that 
trackmen  or  sectionmen  ordinarily 
assume  the  risks  from  dangers  inci- 
dent to  their  occupation,  and  that 
they  must  protect  themselves  from 
approaching  trains,  especially  where 
not  at  the  time  occupied  with  du- 
ties which  require  their  attention, 
as  where  the  circumstances  are  ex- 


ceptional or  extraordinary.  That 
a  section  hand  under  the  particular 
circumstances  having  reason  to  be- 
lieve and  being  so  informed  by  the 
telegraph  operator  that  no  trains 
would  pass,  the  track  being  par- 
tially at  least  blockaded  by  snow, 
and  the  employee,  on  account  of 
the  extreme  cold,  having  his  cap 
over  his  ears,  was  not,  as  matter  of 
law,  while  passing  along  the  track 
itt  performance  of  his  duty,  guilty 
of  contributory  negligence,  in  not 
observing  the  approach  of  an  en- 
gine operating  a  snow  plow  coming 
from  the  direction  behind  him. 
Davy  V.  Great  Northern  R.  Co., 
N.  Dak.,  128  N.  W.  311.  So  where 
a  section  man  was  engaged  in 
cleaning  ice  and  snow  from  switches 
in  a  railroad  yard  during  a  blinding 
snow  storm,  and  a  strong  wind, 
near  where  there  was  a  switchman 
who  could  warn  him  of  the  approach 
of  cars  being  kicked  upon  the 
track,  he  had  a  right  to  suppose 
that  he  would  give  him  such  warn- 
ing and  hence  under  the  fellow- 
servant  act,  the  question  of  the 
negligence  of  such  switchman  in 
this  respect,  was  for  the  jury. 
Murran  v.  Chic.  M.  &  St.  P.  R. 
Co.,  86  Minn.  470,  90  N.  W.  1056. 
422.  For  instance,  a  laborer, 
one  of  a  gang  shoveling  snow, 
injured  by  being  struck  by  a  loco- 
motive passing  close  to  where  he 
was  at  work,  was  held  guilty  of 
contributory  negligence,  the  usual 
signals  beiag  given  and  he  knowing 
the  track  was  being  used  frequently 
by  locomotives  in  passing  over  it. 
Brady  v.  N.  T.  &  N.  H.  R.  Co., 
20  R.  I.  338,  39  Atl.  186.    So  an 
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And  it  seems  that  if  the  injured  servant  knew  no  signals 
were  ordinarily  given,  he  must  keep  a  lookout."' 

Crossing  tracks. 

The  general  rule  is  that  an  employee  of  a  railroad,  before 
crossing  a  track,  should  look  and  listen  for  approaching 
trains, *2^  but  in  some  jurisdictions  the  failure  to  look  and 


employee  engaged  in  cleaning  snow 
from  switches  in  a  yard,  standing 
between  tracks  when  he  was  run 
down  by  an  engine  backing,  know- 
ing the  time  the  engine  would  be 
backing  out  of  the  round  house  to 
pull  an  incoming  passenger  train, 
was  guilty  of  negligence  as  matter 
of  law.  Cahill  v.  Chicago  &  A.  R. 
Co.,  205  Mo.  393,  103  S.  W.  532. 
423.  Where  an  employee  en- 
gaged in  working  upon  a  track  in 
defendant's  yards  was  injured  by  a 
car  being  shunted  or  kicked  upon 
the  track  where  he  was  at  work, 
which  car  was  "unattended,  and 
he  knew  that  such  was  the  custom 
of  making  up  trains  in  such  yard, 
it  was  held  that  he  could  not 
recover,  and  that  a  verdict  should 
have  been  directed  for  the  defend- 
ant. It  was  said  that  it  could  not 
be  held  that  it  was  negligence  as 
matter  of  law  on  the  part  of  the 
defendant  to  shunt  cars  that  way  in 
a  railroad  yard.  The  employee 
knew  the  danger,  saw  the  train 
being  made  up,  and  should  have 
kept  a  lookout.  Schaible  v.  L.  S. 
&  M.  S.  R.  Co.,  97  Mich.  318,  56 
N.  W.  565,  21  L.  R.  A.  660.  See  also 
Murphy  v.  Railroad  Co.,  11  Daly 
122.  Where  an  employee  is  fully 
cognizant  of  the  danger  to  which 
he  is  exposed  from  the  negligent 
shunting  of  cars  on  the  tracks  where 
he  is  from  time  to  time  at  work, 
and  knows  that  his  safety  depends 


upon  the  care  exercised  by  his  fel- 
low-servants in  shunting  the  cars, 
and  is  aware  of  the  precaution 
taken  by  the  railroad,  he  cannot 
recover  for  an  accident  caused  by 
the  negligence  of  a  fellow-servant. 
Campbell  v.  Pennsylvania  R.  Co., 
22  W.  N.  C.  81  (Penn.),  2  Atl.  489. 
424.  Dolphin  v.  New  York,  N. 
H.  &  H.  R.  Co.,  182  Mass.  509, 
65  N.  E.  820;  Wabash  R.  Co.  v. 
Skiles,  64  Ohio  St.  458, 60  N.  E.  576; 
Bennett  v.  St.  Louis  Southwestern 
R.  Co.  of  Texas,  36  Tex.  Civ.  App. 
459,  82  S.  W.  333;  O'Neill  v.  Pitts- 
burg, C.  C.  &  St.  L.  R.  R.  Co.,  130 
Fed.  204;  Sohwind  v.  Floriston 
Pulp,  etc.,  Co.,  5  Cal.  App.  197, 
89  Pac.  1066.  Not  applicable  to  an 
employee  crossing  a  private  railway 
in  his  employer's  rolling  mill  plant. 
Weiss  V.  Bethlehem  Iron  Co., 
88  Fed.  23,  31  C.  C.  A.  363. 
Whether  a  mason  tender  in  carry- 
ing mortar  across  a  railroad  track 
to  the  company's  depot,  was  negli- 
gent in  not  observing  an  incoming 
train  running  at  great  and  un- 
lawful speed,  his  view  being  ob- 
structed by  cars  on  a  side  track 
and  he  not  being  able  to  hear  the 
train  by  reason  of  escaping  steam 
from  an  engine  near  by,  was  a 
question  for  the  jury.  Nelson  v. 
New  Orleans  &  N.  E.  R.  Co.,  100 
Fed.  731.  A  section  hand  who 
crossed  from  the  track  on  which  he 
was  working  onto  another  track  just 
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in  front  of  cars  pushed  by  a  switch 
engine,  without  looking,  and  with 
his  shoulder  turned  toward  them, 
though  they  were  in  plain 
sight,  and  it  had  passed  him  several 
times  shortly  before,  on  the  track 
upon  which  he  was  working,  with- 
out signals,  was  held  guilty  of  con- 
tributory negligence.  The  rule 
governing  travelers  about  to  cross 
a  track,  which  requires  them  to 
look  and  listen,  was  applied. 
Loring  v.  Kan.  City,  Ft.  S.  & 
M.  R.  Co.,  128  Mo.  349,  31  S.  W. 
6.  Where  an  engineer  in  the  em- 
ploy of  defendant  was  run  over 
by  another  engine  of  the  defendant 
moving  on  its  tracks,  and  it  ap- 
peared that  while  upon  his  engine 
he  had  seen  the  other  engine  stand- 
ing on  a  side  track  at  a  coal  chute 
some  distance  from  where  his  en- 
gine was  standing,  which  was  on 
the  main  track,  and  a  few  moments 
later  he  left  his  engine  and  started 
across  the  side  track  to  the  coal 
chute,  and  was  struck  by  the  other 
engine,  and  it  further  appeared  that 
such  engine  was  running  at  a  speed 
greater  than  usual,  and  that  the 
bell  was  not  rung,  it  was  held  that 
he  could  not  recover.  The  rule  was 
applied  to  this  employee,  that  has 
been  settled  by  this  court  in  rela- 
tion to  third  persons,  namely,  that 
when  a  person  approaches  a  rail- 
road track,  having  an  opportunity 
to  look  and  listen,  if  he  fails  to  do  so 
before  venturing  into  the  place 
of  danger,  such  failure  constitutes 
contributory  neghgenCe  so  as  to 
prevent  any  recovery  on  the  ground 
of  want  of  ordinary  care  on  the 
part  of  those  operating  cars  on 
such  track.  Though  the  defendant 
may  be  guilty  of  negligence  or  a 
violation  of  law  in  respect  to  the 


speed  of  its  trains  and  the  giving 
of  signals,  or  in  other  respects,  the 
duty  of  such  employee  to  look  and 
listen  is  not  excused.  MeCadden  v. 
Abbott,  92  Wis.  551,  66  N.  W.  694. 
Where  an  experienced  raUroad  man, 
on  a  bright  day,  with  nothing  to 
obstruct  his  vision,  started  across 
and  along  a  railroad  track,  with 
which  he  was  entirely  familiar, 
while  cars  were  slowly  approaching 
some  twenty-five  or  thirty  feet 
away,  and  he  was  run  upon,  it  was 
held  that  he  was  guilty,  as  matter 
of  law,  of  such  contributory  negli- 
gence as  would  prevent  a  recovery; 
and  it  was  immaterial  that  his 
apparent  intention  was  to  remove 
a  hand  car  from  another  track  in 
front  of  oars  approaching  it,  on  that 
track.  EUiot  v.  C.  M.  &  St.  P.  R. 
Co.,  150  U.  S.  245.  A  trackman 
working  upon  the  track  stepped 
onto  a  parallel  track  to  avoid  an 
engine,  and  was  struck  by  an  en- 
gine moving  on  the  latter  track. 
His  view  of  the  second  track  was 
unobstructed  for  some  distance, 
and  he  could  have  seen,  had  he 
looked,  which  he  failed  to  do,  the 
approaching  engine,  which  caused 
him  injury.  It  was  held  that  fail- 
ing to  look  was  contributory  negli- 
gence ;  that  the  fact  that  it  was  not 
customary  on  other  portions  of  the 
road  to  permit  engines  thus  to 
move  on  parallel  tracks,  and  he  was 
ignorant  of  a  custom  of  doing  it  at 
the  particular  place,  would  not 
excuse  him.  Tomko  v.  Central  R. 
Co.,  37  N.  Y.  S.  144,  1  App.  Div. 
289.  Where  a  section  man  was 
injured,  while  attempting  to  cross 
a  track,  by  the  rear  section  of  a 
train  which  was  divided  in  the  act 
«  of  making  a  flying  switch,  and  it 
BEappeared  the  portion  of  the  train 
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listen  is  not  negligence  per  se.^^^  The  exception  to  the 
rule,  stated  by  some  courts,  to  the  effect  that  employees 
working  on  or  near  a  track  are  not  required  to  keep  a 
strict  lookout  for  approaching  trains,  was  held  by  the 
Kansas  court  not  to  apply  to  employees  when  crossing 
the  tracks.  ^2^ 

In  Texas,  however,  it  was  held  a  car  repairer  was  not 
required  to  look  and  listen  for  cars  cut  loose  from  an 
engine  in  a  flying  switch,  on  a  track  he  was  about  to 
cross,  but  could  rely  upon  the  observance  of  a  rule  prohib- 
iting making  a  flsang  switch.  *" 

And  where  a  brakeman  was  killed,  presumedly  by  step- 
ping into  a  defective  and  unblocked  frog,  in  crossing  the 
track,  the  train  being  some  rods  distant,  it  was  held  by  a 
majority  of  the  court  that  whether  deceased  was  guilty  of 
negUgence,  was  a  question  for  the  jury.*^^ 

Walking  on  track. 

Ordinarily  it  seems  that  where  a  railroad  employee 
is  walking  on  the  track,  it  is  his  duty  to  watch  out  for 

•which  caused  him  injury  was  for  he  had  only  to  look  or  Usten,  or, 
some  distance  in  plain  view  and  not  knowing  of  the  danger,  deliberately 
more  than  twenty-five  or  thirty  and  of  Ms  own  volition,  unneces- 
feet  from  him,  and  he  crossed  the  sarily  assuming  such  risk,  was  neg- 
track  with  his  back  partly  turned,  ligence  which,  under  the  circum- 
it  was  held  that  he  was  guilty  of  stances,  must  inevitably  have  con- 
contributory  negligence  as  matter  tributed  to  the  injury  complained 
of  law.  It  was  said:  The  conclu-  of.  Elliot  v.  C.  M.  &  St.  P.  R.  Co., 
sion  from  the  evidence  is  irresistible  5  Dak.  523,  41  N.  W.  758,  3 
that  he  did  not  look  or  listen  before  L.  R.  A.  363. 
the  attempt  to  cross  the  track;  or  425.  Gulf  C.  &  S.  F.  Ry.  Co.  v. 
if  he  did,  that  he  voluntarily  and  Melville,  87  S.  W.  (Tex.  Civ. 
with  full  knowledge  of  the  danger  App.)  863. 

he    was    incurring    unnecessarily  426.     Dyerson    v.    Union    Pao. 

placed  himself  in  a  position  of  peril  R.  Co.,  74  Kan.  528,  87  Pac.  680. 

and  immediate  danger.     In  either  427.    Galveston     H.    &    S.    A. 

event    his    negligent    conduct    in  R.    Co.    v.    Conuteson,    51    Tex. 

this  regard,  failing  to  know  of  the  Civ.  App.  1,  111  S.  W.  187. 

hazard  he  was  taking  upon  himself,  428,    Jones  v.  Flint  &  P.  M.  R. 

when  to  have  actual  knowledge  of  it  Co.,  127  Mich.  198,  86  N.  W.  838. 
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approacMng  trains,  and  where  he  is  injured  therefrom 
he  cannot  recover.*^' 


429.  Where  a  brakeman  was 
ordered  to  go  to  a  s-witoh.,  and  two 
ways  were  open  to  Mm,  one  entirely- 
safe  and  the  other  very  perilous, 
and  he  left  the  safe  way  after  hav- 
ing gone  upon  it  (a  path  by  the 
side  of  the  track),  and  took  the 
track  in  front  of  the  moving  engine, 
knowing  the  danger  to  which  he 
exposed  himself  and  using  no  pre- 
caution to  avert  it,  and  was  run 
over  by  such  engine,  it  was  held  he 
was  guilty  of  contributory  negli- 
gence and  could  not  recover.  It 
was  said:  It  is  incumbent  upon 
an  employee,  whether  acting  under 
orders  or  not,  engaged  in  the  line  of 
his  duty,  to  exercise  ordinary  care. 
Where  he  has  been  long  in  the  serv- 
ice and  has  become  familiar  with 
the  manner  of  making  up  trains,  he 
is  bound  to  act  upon  the  knowledge 
thus  acquired.  Pennsylvania  Co.  v. 
O'Shaughnessy,  122  Ind.  588,  23 
N.  E.  675.  Where  a  fireman  was 
walking  through  the  switching  yard 
to  the  round  house  to  take  out 
his  engine,  and  was  struck  by  cars 
which  had  been  kicked  by  a  switch 
engine  upon  the  track  on  which  he 
was  walking,  and  it  appeared  he 
was  familiar  with  the  yard  and 
knew  that  switching  was  in  pro- 
gress, and  the  fact  was  that  there 
were  spaces  between  the  tracks 
where  he  could  have  walked  with 
safety,  and,  although  his  ears  were 
covered  by  his  cap,  he  walked  on 
the  main  track  for  about  one  hun- 
dred and  eighty  feet  without  look- 
ing around,  it  was  held  that  he 
was  guilty  of  contributory  negli- 
gence.       WJlber    V.    Wis.    Cent. 


R.  Co.,  86  Wis.  535,  57  N.  W.  356. 
There  was  not  sufficient  evidence 
of  due  care  on  the  part  of  a  section 
hand,  probably  killed  by  being 
struck  by  the  caboose  of  a  local 
freight  train  in  backing  upon  the 
track,  it  not  appearing  just  how  the 
accident  happened,  there  being 
sufSoient  space  between  the  double 
tracks  for  him  to  walk  safely.  Dyer 
V.  Fitchburg  R.  Co.,  170  Mass. 
148.  A  brakeman  walking  upon 
the  track  in  front  of  moving  cars, 
in  violation  of  rules,  in  the  attempt 
to  uncouple  cars,  who  stumbled 
upon  a  grade  stake  and  was  injured, 
was  held  guilty  of  negligence  con- 
tributory to  his  injury,  and  pre- 
cluded from  recovery  against  the 
company,  even  upon  the  assump- 
tion that  the  existence  of  the  grade 
stake  was  negligence  on  the  part 
of  the  company.  Gleason  v.  De- 
troit, G.  H.  &  M.  R.  Co.,  73  Fed. 
647.  It  was  assumed  that  a  rail- 
road company  was  liable  for  in- 
juries to  a  workman  engaged  in 
bailing  out  water  from  a  hole 
between  two  tracks  in  being  run 
down  by  a  train  running  at  an 
unlawful  rate  of  speed  and  without 
giving  warning  of  its  approach  by 
means  of  the  usual  signals,  unless 
he  was  guilty  of  contributory  neg- 
ligence. The  ground  does  not 
specifically  appear,  the  question 
of  fellow-servant  not  being  dis- 
cussed or  determined.  It  appeared 
he  was  handling  the  buckets  re- 
ceived from  another  workman  in 
the  hole,  that  upon  a  train  ap- 
proaching on  one  track  he  stepped 
upon  the  other,  that  he  was  seen  to 


1442  Masteb  and  Servant.  §  479 


Thus,  an  employee  walking  upon  the  track,  thinking 
he  can  reach  a  platform  before  an  engine  reaches  it,  and 
who  falls,  and  is  injured  by  the  engine,  where  the  risk  could 
easily  have  been  averted  either  by  waiting  untU  the  engine 
passed  on  another  track  or  by  taking  a  walk  outside  the 
track,  was  guilty  of  contributory  negligence  precluding  a 
recovery.'*'" 

And  it  was  held  that  for  an  employee  to  walk  upon  a 
railroad  track  where  trains  are  liable  to  pass  is  itself  dan- 
gerous, and  to  do  so  without  looking  to  see  whether  a  train 
is  approaching  is  negligence  per  se.*^^ 

So  it  was  held  that  a  flagman  at  a  street  crossing 
intersected  by  two  parallel  railway  tracks,  who,  while 
walking  leisurely  on  one  of  the  tracks,  without  looking  in 
both  directions  for  approaching  engines,  was  run  over  from 
behind  by  a  switch  engine  pushing  a  box  car,  could  not 
recover,  since  such  conduct  constituted  contributory 
negligence.  The  rule  which  required  travelers  to  look 
before  attempting  to  cross  a  railway  track  was  invoked, 

look  in  the  direction  from  which  find  it.  It  was  held  that  the  plain- 
the  train  came  on  the  latter  track  tL£E  was  guilty  of  contributory  neg- 
and  which  struck  him,  but  a  mo-  Ugence  as  matter  of  law.  Wilber 
ment  or  so  before,  his  negligencs  v.  Wisconsin  Cent.  R.  Co.,  86  Wis. 
was  a  proper  question  for  the  536,  57  N.  W.  356.  A  night  yard 
jury.  Northern  Central  Ry.  Co.  v.  master  in  a  yard  was  injured  while 
Herschiskel,  74  Fed.  460.  Where  a  walking  on  the  track  by  being  over- 
fireman,  while  walking  to  the  round  taken  by  an  extra  train;  a  few 
house  in  defendant's  yard  to  take  minutes  before  he  was  struck  he 
out  his  engine,  was  struck  by  a  car  looked  back  and  saw  no  train 
that  had  been  kicked  from  one  approaching.  He  knew  that  no 
track  to  another,  and  it  appeared  regular  train  was  due  for  some 
that  he  was  familiar  with  the  yard,  hours.  The  extra  train  was  negli- 
had  seen  the  car  on  one  of  the  gently  operated.  It  was  held  the 
tracks,  and  walked  along  some  one  question  of  his  contributory  negU- 
hundred  and  eighty  feet  to  the  gence  was  for  the  jury.  Hayes  v. 
point  where  he  was  struck,  without  Northern  Pacific  R.  Co.,  74  Fed. 
looking  back,  his  ears  being  muffled,  279. 

and  there  were  places  in  the  yard  430.     State  Trust  Co.  v.  Kan- 

where  he   might  "''have   walked    in  sas  City,  P.  &  G.  R.  Co.,  Ill  Fed. 

safety,  it  was  said  that  if  this  was  769. 

not    careless,    even    reckless    con-  431.     Kenna  v.  Central  R,  Co., 

duct,  we  should  not  know  where  to  101  Cal.  26,  35  Pac.  332. 
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and  it  was  said  that  by  much  stronger  reason  should 
it  be  exacted  of  a  watchman  or  flagman,  whose  special 
office  requires  him  to  watch  and  give  warning  to  others 
of  approaching  danger. ^'^ 

However,  it  is  not  contributory  negUgence,  as  matter 
of  law,  for  a  railway  employee  who  is  directed  by  his  supe- 
rior to  walk  from  the  rear  end  of  a  train  on  a  particular 
side  thereof,  to  so  walk  near  an  adjoining  track  six  feet 
distant,  that  he  is  struck  by  a  switch  engine  thereon,  it 
being  the  duty  of  those  in  charge  of  the  switch  engine  to 
be  on  the  lookout  for  employees  on  or  near  the  tracks  and 
warn  them  of  the  approach  of  the  engine,  where  no  such 
warning  is  given.  Such  an  employee  need  not  look  and 
listen  as  a  stranger  or  trespasser  must,  because  such  an 
obligation  would  be  inconsistent  with  his  proper  atten- 
tion to  work.^^^ 

And  proper  diligence  does  not  require  a  person  to  look 
for  cars  moving  after  a  train  has  passed  and  a  short 
distance  from  it,  especially  upon  parts  of  the  road  where 
there  are  no  switches.*^* 

Cleaning  front  of  engine  while  moving. 

It  was  not  contributory  negligence,  as  matter  of  law, 
for  a  fireman  to  clean  the  front  of  his  engine  in  a  railroad 
yard,  while  it  was  moving  slowly,  such  having  been  the 
general  custom  sanctioned  by  the  company."^ 

432.  Louisville  &  N.  R.  Co.  was  run  over  by  cars  which  had 
V.  Crawford,  89  Ala.  240,  8  So.  become  detached  and  were  folio  w- 
243.  ing  the  train.    Farley  v.  Chicago, 

433.  McLeod  v.  Chicago  &  N.  R.  I.  &  Pac.  R.  Co.,  56  la.  337. 
Y.  R.  Co.,  104  la.  139,  73  N.  W.  [Citing  Brown  v.  New  York  Cent. 
614.  See  also  Crowley  v.  Burling-  R.  Co.,  32  N.  Y.  597;  Bucher  v. 
ton,  C.  R.  &  N.  R.  Co.,  65  la.  Milwaukee  &  St.  P.  R.  Co.,  28  Wis. 
658,  20  N.  W.  467,  22  N.  W.  918.  487;  MeGovern  v.  New  York  Cent. 

434.  So  held  where  an  em-  R.  Co.,  67  N.  Y.  417;  French  v. 
ployee  whose  duty  it  was  to  walk  Talleston  Branch  R.  R.  Co.,  116 
for  a  distance  of  about  four  hun-  Mass.  537.  Distinguishing  Murphy 
dred  feet  along  the  line  of  a  track  v.  Chicago,  R.  I.  &  Pac.  R.  Co., 
and  across  the  same,  waited  until  38  la.  539,  s.  c.  45  la.  661]. 

a    train    had    passed    and    then  435.     Kane  v.  Erie  R.  Co.,  142 

stepped  upon  the  track  and  walked      Fed.  682,  73  C.  C.  A.  672. 
in  the  direction  it  was  moving  and 
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Failtire  to  secure  engine  from  moving. 
The  general  rule  that  where  one  knowingly  selects  a 
dangerous  way  when  a  safer  way  is  apparent,  he  is  guilty 
of  contributory  negligence,  appUes  where  an  engineer 
knew  the  means  by  which  his  engine  could  have  been  made 
stationary,  and  failed  to  adopt  it,  he  knowing  also  of  a 
defect  in  the  engine  from  which  it  was  liable  to  start.*'* 

VI.  Customary  methods. 

§  480.  General  rule. 

The  question  often  is,  to  what  extent  custom  may  be 
relied  on  to  excuse  the  doing  of  a  dangerous  act  or  the 
assumption  of  a  dangerous  position  or  place.  Evidence  is 
undoubtedly  competent  ia  behalf  of  an  employee,  when  it 
is  incumbent  upon  him  to  show  that  on  the  particular  occa- 
sion in  doing  an  act  or  performing  a  service  which  was 
attended  with  some  danger  he  was  in  the  exercise  of  due 
care,  to  show  that  he  conducted  himself  in  the  usual 
and  ordinary  way  in  which  similar  acts  were  done  by 
persons  in  Uke  employment.*'' 

Thus,  evidence  that  it  was  customary  for  brakemen  to 
go  between  moving  cars,  where  a  brakeman  was  so  injured, 

436.  Atlanta  &  B.  Air  Line  Ry.  R.  Co.,  72  Minn.  469.  75  N.  W. 
V.  Alexander,  161  Ala.  382,  49  704;  Stauning  v.  Great  Northern 
So.  792.  R.  Co.,  88  Minn.  480,  93  N.  W.  518; 

437.  Daley  v.  American  Print-  International  &  G.  N.  R.  Co.  v. 
ing  Co.,  150  Mass.  77,  22  N.  W.  Bearden,  31  Tex.  Civ.  App.  58, 
439;  Pennsylvania  Co.  v.  McCor-  71  S.  W.  558;  San  Antonio  &  A. 
mack,  131  Ind.  260,  30  N.  E.  27;  P.  R.  Co.  v.  Waller,  27  Tex.  Civ. 
WMtsett  V.  Chicago,  R.  I.  &  P.  App.  44,  65  S.  W.  210;  Andrews  v. 
R.  Co.,  67  la.  150,  25  N.  W.  104;  Chicago,  M.  &  St.  P.  R.  Co.,  96 
Pierson  v.  Chicago  &  N.  W.  R.  Co.,  Wis.  348,  71  N.  W.  372.  See  also 
127  la.  13,  102  N.  W.  149;  Jeffrey  Broadfoot  v.  Shreveport  Cotton  Oil 
V.  Keokuk  &  D.  M.  R.  Co.,  56  la.  Co.,  Ill  La.  467,  35  So.  643.  In 
546,  9  N.  W.  884;  Western  R.  of  erection  of  simple  structure,  serv- 
Ala.  V.  Amett,  137  Ala.  414,  34  So.  ant  may  adopt  any  customary 
997;  Louisville  &  N.  R.  Co.  v.  plan,  where  master  does  not  devise 
Foley,  94  Ky.  220,  21  S.  W.  866;  a  plan.  Riverside  Mills  v.  Jones, 
Rifley   v.    Minneapolis   &    St.    L.  121  Ga.  33,  48  S.  E.  700. 
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has  been  held  admissible,  ^'^  as  has  evidence  of  the  custom 

of  employees  to  go  in  front  of  moving  oars  to  couple 
them.*  39 

§  481.  Limitation  of  rule. 

Such  rule  should  have  application  only  upon  the  question 
of  the  exercise  of  due  care  in  performing  a  particular 
service  or  assuming  a  particular  position,  where  the  act 
of  the  person  is  not  unnecessarily  dangerous  or  reckless, 
and  ought  not  to  have,  and  where  properly  considered 
by  the  court  has  not  had,  the  effect  to  excuse  an  unnec- 
essarily dangerous  or  reckless  act.  Some  courts  have  held 
otherwise  and  to  the  effect  that  custom  excuses  a  mani- 
festly careless  act.  Custom  and  usage  may  be  relied  upon 
to  excuse  the  violation  of  a  rule,  when  the  act  involved  is 
not  negligent  in  itself,  but  only  by  relation  to  the  rule 
violated,  and  so  when  an  act  may  be  done  in  two  or  more 
different  ways,  a  resort  to  neither  of  which  involves  such 
obvious  perils  as  raises  the  legal  presumption  or  conclu- 
sion of  negUgence  in  doing  it,  a  custom  or  usage  to  do 
it  in  a  particular  way  may  be  looked  to  as  tending  to  show 
that  it  was  not  neghgence  to  resort  to  that  method  in  the 
instance  under  consideration.  But  custom  can  in  no  case 
impart  the  qualities  of  due  care  and  prudence  to  an  act 
which  involves  obvious  peril,  which  is  voluntarily  and 
unnecessarily  done,  and  which  the  law  itself  declares  to  be 
negligent.  **" 

438.  Galveston  H.  &  S.  A.  Forrester-Nace  Box  Co.,  193  Mo. 
R.  Co.  V.  Pitts,  42  S.  W.  (Tex.  715,  92  S.  W.  394;  American  Lin- 
Civ.  App.)  255.  seed  Co.  v.  Heins,  141  Fed.  45,  72 

439.  De  Cair  v.  Manistee  &  C.  C.  A.  533.  It  was  held  in  Kan- 
G.  R.  R.  Co.,  133  Mich.  578,  95  sas  that  where  plaintiff  was  injured 
N.  W.  726.  while  makiag  a  coupling  in  a  negli- 

440.  Andrews  v.  Birmingham  gent  manner,  evidence  that  the 
Mineral  R.  Co.,  99  Ala.  438,  12  So.  method  adopted  was  a  customary 
432;  Warden  v.  Louisville  &  N.  R.  one  and  known  to  defendant  was 
Co.,  94  Ala.  277,  10  So.  976,  14  held  properly  excluded.  Carrier  v. 
L.  R.  A.  552.  To  same  effect,  Grib-  Union  Pae.  R.  Co.,  61  Kan. 
ben  v.  YeUow  Aster  M.  &  M.  Co.,  447,  59  Pao.  1075. 

142  Cal.  248,  75  Pae.  839;  Smith  v. 

2  M.  &  S.— 33 
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Thus  the  fact  that  many  or  all  of  a  limited  class  of  per- 
sons customarily  ride  upon  the  pilot  of  an  engine  does 
not  alter  the  characteristic  of  obvious  peril  which  the  law 
imputes  to  that  position,  although  the  Texas  courts  in 
effect  rule  the  contrary.  It  is  negligence  per  se  for  persons 
to  walk  upon  the  track  of  railroads.  Doubtless  many  per- 
sons are  in  the  habit  of  using  the  track  in  this  way,  yet  it  has 
never  been  supposed,  and  cannot  be  the  law,  that  such 
custom  would  convert  the  track,  which  the  law  declares 
to  be  per  se  a  dangerous  place,  into  a  safe  place. 

§  482.  Custom  of  switchmen  to  ride  on  platform  in  front 
of  road  engine. 

It  was  said  in  reference  to  the  act  of  a  switchman  riding 
on  the  platform  in  front  of  the  boiler  of  an  ordinary  en- 
gine, while  doing  the  work  of  a  switch  engine,  that  the 
fact  that  upon  switch  engines  switchmen  ride  standing 
upon  the  platform  provided  for  them  in  front  of  the 
engine,  had  no  tendency  to  prove  that  the  deceased  was 
justified  in  riding  in  a  sitting  posture  upon  the  cow  catcher 
of  a  road  engine ;  nor  would  the  fact  that  switchmen  were 
in  the  habit  of  riding  upon  the  cow  catcher  excuse  the 
deceased,  as  between  him  and  the  defendant,  the  owner 
of  a  truck  with  which  the  engine  collided.  If  switchmen 
always  rode  there,  still  that  fact  would  not  take  them  with- 
out the  rule  of  contributory  negligence.  When  a  safer 
place  is  provided  and  employees  choose  a  more  dangerous 
one,  they  do  it  at  their  own  risk.  ^*i 

§  483.  Custom  of  brakemen  to  jump  from  pilot  to  adjust 
switch. 
It  is  negUgence  per  se  for  a  brakeman  to  jump  from  the 
pilot  of  a  moving  engine  onto  the  track  in  front,  to 
attend  to  a  switch,  and  evidence  that  it  was  the  custom  on 
defendant's  road  and  other  well  regulated  roads  for  brake- 
men,  when  doing  switch  work,  to  ride  on  the  pilot  and 

441.   Glover  v.  Sootten,  82  Mich. 
369,  46N.W.  936. 
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leave  it  in  order  to  do  the  switchitig  before  the  engine 
came  to  a  full  stop,  is  properly  excluded.**^ 

§  484.  Custom  of  jumping  from  moving  engine  at  night. 
Where  a  yard  master  was  injured  while  in  the  act  of 
jumping  from  a  moving  engine  in  the  night  time,  and  the 
trial  court  permitted  it  to  be  shown  what  the  practice  was 
in  that  yard,  as  to  such  employees  getting  off  from 
moving  engines,  this  was  held  error.  It  was  said  this  was 
necessarily  a  collateral  matter.  The  necessary  effect  of 
such  testimony  would  be  to  cause  the  jury  to  believe 
that  if  others  jumped  from  engines,  it  was  not  negligence 
for  plaintiff  to  do  so.   There  is  no  such  rule.**' 

§  485.  Manner  of  operating  cars  or  trains  in  yard. 

Evidence  of  a  custom  as  to  the  manner  in  which  trains 
were  operated  or  cars  moved  in  a  railroad  yard,  is  compe- 
tent; not  upon  the  ground  to  show  freedom  from  negli- 
gence, but  to  show  knowledge  on  the  part  of  the  employ- 
ees, as  bearing  upon  the  question  of  assumption  of  the  risk. 
Thus  it  was  proper  to  allow  a  witness  to  state  what  the 
custom  was  at  the  time  of  the  accident  to  an  inspector  of 
cars,  who  was  injured  while  performing  his  duties  under  a 
car  by  other  cars  being  pushed  in  onto  the  track  where  he 
was  at  work,  in  letting  cars  into  the  yard  on  tracks  and 
permitting  them  to  run  against  standing  cars.  It  was 
said  he  was  constantly  employed  in  the  yard,  inspecting 
cars  on  the  track,  and  if  such  custom  existed,  that  fact 
would  have  tended  to  show  he  knew  of  it,  and  if  he  knew 
of  it,  such  evidence  would  have  aided  the  jury  in  deter- 
mining, under  all  the  circumstances,  the  degree  of  care 
he  observed  and  whether  he  was  guilty  of  such  negligence 
as  to  prevent  a  recovery.*** 

442.  Andrews  v.  Birmingliam  M.  &  O.  R.  Co.,  87  Wis.  273,  58 
Mineral  R.  Co.,  99  Ala.  438,   12      N.  W.  408. 

So.  432.  444.    Pennsylvania  Co.  v.  Stoel- 

443.  Coif   V.    Chicago,    St.    P.      ke,  Admx.,  104  lU.  201. 
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§  486.     Employee  contributing  to  a  customary  method. 

Where  it  "was  the  habit,  upon  the  raiboad  where  the 
plaintiff's  decedent  was  employed,  to  uncouple  the  engine 
from  the  train  at  a  certain  station  while  the  train  was 
in  motion,  and  the  decedent  had,  without  protest  or 
objection,  contributed  to  the  establishment  of  the  custom, 
and  its  performance  generally  devolved  upon,  and  in  the 
particular  instance  was  voluntarily  assumed  by,  him, 
it  was  said  that  having  lent  his  aid  to  establish  such  a 
course  of  business,  and  afterwards,  without  complaint 
or  protest,  continued  in  the  defendant's  employ,  he  must 
be  presumed  to  have  taken  upon  himself  all  the  risks 
incident  to  the  conduct  of  the  business  in  the  manner 
which  he  assisted  to  establish.*" 

§  487.  Knowledge  of  custom  to  run  trains  at  excessive 
speed. 
Where  it  was  the  uniform  custom  of  a  railway  company 
to  run  its  passenger  trains  between  two  prominent  cities 
located  close  together  at  a  rapid  rate  of  speed,  faster  than 
a  rate  limited  by  an  ordinance  of  the  city  when  the  acci- 
dent occurred,  and  an  employee  long  in  the  service  knew 
of  such  custom,  and  was  killed  while  working  about  the 
construction  of  a  wall  and  ditch  at  the  side  of  the  track 
by  being  run  over  by  a  rapidly  moving  passenger  train, 
it  was  held  that  he  assumed  the  risk  of  continuing  to 
work,  and  it  was  incumbent  upon  him  to  be  mindful  of 
danger  and  exercise  sufficient  care  to  avoid  injury  from 
passing  trains.*" 

§  488.  Negligent  custom  known  to  master. 

It  will  be  observed  from  some  of  the  adjudged  cases 
that  courts  have  laid  stress  upon  the  fact  that  a  negligent 
custom,  where  known  to  the  master  who  does  not  correct 
it,  may  have  the  effect  to  excuse  the  negligent  acts.  There 
is  no  sound  reason  for  the  position  taken  by  such  courts, 

445.    Kroy  Adinr.  v.  C.  R.  I.  446.     Rutherford  v.  C.  M.  &  St. 

«&  P.  R.  Co.,  32  la.  357.  P.  R.  Co.,  57  Minn.  237,  59  N.  W. 

302. 
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A  servant  is  ordinarily  a  free  agent,  not  under  guardian- 
ship of  the  master,  and  is  presumed  to  be  as  competent 
to  judge  of  a  known  or  obvious  perU  as  the  master.  If  he 
seeks  voluntarily  to  incur  it,  of  what  concern  is  it  to  the 
master,  more  than  a  stranger?  Acquiescence  alone  cannot 
excuse  it,  and  no  ground  of  estoppel  exists  that  will 
bind  the  master.  The  mere  fact  that  a  person  is  by  the 
acquiescence  of  a  railroad  company  a  licensee  does  not 
excuse  the  latter's  negligence.  It  may  be  the  duty  of  the 
master  who  has  knowledge  of  a  particular  danger,  where 
the  servant  has  not,  to  warn  the  latter  in  respect  thereto, 
but  it  has  never  been  held  that  where  the  servant  has 
equal  knowledge  with  the  master  in  respect  to  such  dan- 
ger, that  a  duty  is  cast  upon  the  master  to  warn  him 
thereof,  and,  except  in  certain  cases,  to  positively  forbid 
him  to  incur  it.  However,  the  method  of  operation  of  rail- 
roads, as  carried  on  at  the  present  time,  absolutely  re- 
quires that  employees  shall  assume  dangerous  posi- 
tions, and  their  acts  in  performing  their  duties  are  accom- 
panied with  great  danger.  In  fact  in  many  instances 
they  cannot  reasonably  perform  their  duties  in  any  other 
or  safer  manner.  Strictly  speaking,  such  method  is  a  risk 
incident  to  the  business,  and  can  only  be  classed  as  negh- 
genee,  where  done  in  a  more  dangerous  or  different  man- 
ner than  required  by  the  company  either  expressly  or 
impliedly.  If  a  railroad  company  requires  that  a  switch- 
man or  other  employee  shall  walk  between  cars  which 
are  moving  slowly  for  the  purpose  of  uncoupling  them  in  a 
railroad  yard,  instead  of  requiring  the  ears  to  be  stopped 
for  the  performance  of  such  duty,  the  employee  who  thus 
obeys  and  performs  his  duty  in  such  manner  ought  not  to 
be  held  guilty  of  negligence,  but  rather  that  he  assumed 
the  risk  of  injury  from  such  method,  and  it  can  reasonably 
be  said,  that  where  such  method  is  practically  universal, 
and  the  company  has  not  by  its  rules  or  otherwise  pro- 
hibited it,  that  it  impliedly  requires  that  such  duty  be  per- 
formed in  such  manner.  ^^' 

447.     Hennessy      v.       Chicago      N.  W.  554;  Curtis  v.  Chicago  & 
&  N.  W.  R.  Co.,  99  Wis.  109,  74     N.  W.  R.  Co.,  95  Wis.  460,  70  N. 
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It  is  a  matter  within  the  knowledge  of  practically  every 
person  who  has  observed  the  method  practiced  in  railroad 
yards,  in  the  matter  of  making  up  trains  and  distributing 
cars  therein,  that  in  such  operation,  ears  are  not  only 
uncoupled  while  in  motion,  but  that  employees  in  passing 
from  one  place  to  another  in  the  yard  ride  upon  the  sides 
of  the  cars,  with  feet  in  the  stirrup  grasping  the  hand 
holds  at  the  side,  and  that  they  thus  mount  the  cars 
while  thus  in  motion,  and  alight  therefrom  at  switch 
targets  for  the  purpose  of  operating  the  switches,  when 
the  cars  are  in  motion  and  that  such  method  greatly 
facilitates  the  work.  That  if  the  duty  was  otherwise  per- 
formed, and  employees  had  to  walk  from  one  place  to 
another,  or  seek  a  secure  place  inside  or  upon  the  car 
whUe  riding,  and  if  the  cars  had  to  become  stationary 
each  time  such  acts  as  mentioned  were  to  be  performed, 
the  work  in  hand  would  be  greatly  delayed.  Undoubtedly, 
in  the  absence  of  a  rule  or  command  to  the  contrary, 
it  should  be  said  the  company  requires  such  duties  to  be 
performed  in  such  manner,  from  the  universal  practice, 
and  if  required,  the  question  is  one  of  assumed  risk  instead 
of  contributory  negligence. 

§  489.  Custom  alone  will  not  excuse  every  careless  act. 

It  is  not  to  be  held  that  every  careless  or  negligent  act 
which  employees  almost  habitually  perform  is  to  be 
considered  as  required  by  reason  of  the  frequency  of  such 
acts.  There  can  be  no  excuse  for  an  employee  to  ride  upon 
the  pilot  of  an  engine,  when  there  is  nothing  to  prevent 
him  from  riding  in  the  cab,  or  other  place  of  safety,  and  so 
as  to  many  other  acts.  That  riding  upon  the  foot  boards  of 
engines  is  required  appears  from  the  fact  alone  that  the 
company  has  provided  them  for  such  purpose. 

If,  however,  the  particular  act  is  prohibited  by  rules 
which  are  in  force,  or  the  circumstances  are  such  that  it 
cannot  be  held  that  it  was  required  by  the  company, 

W.  665.  The  oases  cited  deal  •with 
tho  question  as  one  involving  con- 
tributory negligence. 
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then  of  course  it  involves  the  question  of  contributory 
negligence,  and  custom  of  other  employees  in  performing 
the  act  ia  that  manner  ought  not  to  have  the  effect  to 
excuse  the  forbidden  or  negligent  act.  As  stated,  courts 
ofttimes  place  their  determination  of  such  customary 
acts  upon  the  ground  of  contributory  negligence  when 
the  rule  of  assumed  risk  should  have  been  applied. 

§  490.     Illustrations. 

Coupling  moving  cars. 

Where  a  brakeman  was  injured  while,  in  accordance  with 
a  custom  of  the  employees  of  the  company,  he  was  going 
in  front  of  a  moving  car  for  the  purpose  of  adjusting  a 
coupling,  in  being  run  over  in  consequence  of  stepping 
in  a  ditch  across  the  track  which  was  filled  with  snow 
and  the  existence  of  which  he  had  no  knowledge,  the 
question  of  his  contributory  negligence  was  for  the  jury.'**^ 

Entry  in  mine,  place  in. 
An  employee  in  a  mine,  injured  by  inhaling  bad  air 
while  in  the  interior  of  the  mine,  was  not  guilty  of  con- 
tributory negligence  because  he  knew  the  air  was  bad  at 
the  entry,  where  it  had  been  bad  at  the  entry  on  other 
occasions  and  safe  in  the  interior.^*' 

Examining  cars  while  in  motion. 

Where  the  evidence  showed  it  was  customary  for  plain- 
tiff, a  train  inspector,  to  examine  defendant's  trains  whUe 
in  motion,  and  that  whUe  so  inspecting  a  train  another 
train  came  upon  him  unexpectedly  and  rapidly  without 
such  warning  as  he  might  expect  to  have;  and  his  duty 
required  him  to  work  in  dangerous  places  where  it  would 
be  careless  for  ordinary  persons  to  go,  and  there  was  a 
brakeman  on  the  incoming  train  whose  usual  custom,  in 
the  proper  charge  of  his  duty,  would  be  to  slacken  the 
speed  of  the  train  or  give  sufficient  warning  to  enable  plain- 

448.     De    Cair    v.   Manistee    &  449.     Mosgrove    v.    Zimbleman 

Grand  Rapids  R.  Co.,  133  Miet.  Coal  Co.,  Ill  la.  169,  81  N.  W. 
678,  85  N.  W.  72C.  227. 
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tiff  to  get  out  of  the  way,  it  "was  held  that  the  question  of 
the  exercise  of  due  care  on  his  part  was  one  for  the  jury.  ^^^ 

Making  flying  switch. 
It  was  held  that  it  could  not  be  said  as  matter  of  law 
that  a  brakeman  was  guilty  of  contributory  negligence 
in  making  a  flying  switch  when  such  was  the  custom 
at  the  particiilar  track.  ^^^ 

Operation  of  trains. 
It  was  held  competent  to  show  what  was  usually  and 
habitually  done  in  the  running  of  trains,  upon  the  ground 
that  if  the  company  permitted  a  certain  course  of  con- 
duct, it  ought  not  to  be  allowed  to  hold  its  employees  to 
the  very  letter  of  its  rxiles  to  shield  itseK  from  liability 
for  that  which  it  had  permitted.  *°^ 

Passageway  in  mill,  use  of. 

It  was  a  question  for  the  jury  whether  an  old  and 
experienced  employee  in  a  saw  mill  was  guilty  of  contribu- 
tory negligence  in  attempting  to  pass  through  a  space 
about  two  feet  wide,  between  a  large  circular  saw  and  the 
handle  which  controlled  its  motion,  where  he  had  to  pass 
over  a  moveable  platform,  the  platform  sinking  a  little, 
causing  him  to  fall,  so  that  his  hand  came  in  contact  with 
the  saw,  such  way  being  the  one  ordinarily  used  by  the 
workman  in  passing  from  one  end  of  the  mill  to  the 
other.  "=" 

Riding  on  pilot. 

It  was  said  ia  reference  to  evidence  tending  to  show 
that  it  was  the  usual  custom  of  brakemen  in  the  yards 
upon  the  particular  road  to  ride  on  the  pilot  of  freight 
engines  that  were  engaged  in  switching,  that  it  would 
naturally,  from  such  proof,  be  inferred  that  the  jury  would 

450.  Steffe  v.  Old    Colony  R.  Mich.  513,  44  N.  W.  502,  7  L.  R.  A. 
Co.,  156  Mass.  262,  30  N.  E.  1137.  500. 

451.  St.  Louis  &  S.  F.  R.  Co.  v.  453.     Dolphin  v.  Plumley,   167 
French,  56  Kan.  584,  44  Pac.  12.  Mass.  167,  45  N.  B.  87. 

452.  Hmm  v.  Railroad  Co.,  78. 
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conclude  that  the  injured  employee  had  assumed  the  usual 
position  that  custom  in  that  yard  had  sanctioned,  when 
he  placed  himself  on  the  beam  of  the  engine,  and  that  this 
custom  was  known  to  the  company.  That  it  was  a 
necessity  arising  from  the  structure  of  the  engines  used 
in  switching,  and  that  they  had  suffered  and  allowed  it 
to  be  done;  that  the  deceased  had  only  done  what  his 
observation  and  experience  had  shown  to  have  been  done 
by  other  employees  engaged  in  the  same  kind  of  duty. 
No  question  seems  to  have  been  raised  as  to  the  compe- 
tency of  such  evidence.  *^^ 

In  Texas  evidence  as  to  custom  of  riding  on  the  pilot 
has  been  held  admissible.  *^^ 

It  is  submitted,  however,  that  riding  on  the  pilot  is 
ordinarily  unnecessary  and  so  dangerous  that  custom 
cannot  overcome  the  want  of  ordinary  care. 

Riding  on  side  of  cars. 

Where  a  brakeman,  as  one  of  a  shifting  crew,  was 
ordered  to  take  some  cars  loaded  with  lumber  a  ad  pushed 
by  an  engine  to  a  track,  some  three  hundred  yards  distant, 
and  he  rode  on  the  side  of  the  cars  with  one  foot  in  the 
stirrup,  and  while  in  that  position  the  car  became  derailed 
by  reason  of  a  defect  in  the  track,  it  was  held  that  whether 
he  was  guilty  of  contributory  negligence  in  assuming  that 
position,  it  appearing  that  such  was  the  customary 
method,  was  a  question  for  the  jury.*^^ 

It  was  held  a  question  for  the  jury  whether  it  was  neg- 
ligence for  a  switchman  to  ride  from  one  part  of  a  railroad 
yard  to  another  standing  on  the  step  of  a  car,  while 
switching,   in  a   case  where  he  was  injured  by   being 

454.  Missouri  Pacific  R.  Co.  P.  R.  Co.  v.  WaUer,  27  Tex.  Civ. 
V.  McCaUy,  41  Kan.  639,  21  Pae.      App.  44,  65  S.  W.  210. 

574.  456.     Pennsylvania  Co.  v.  Zink, 

455.  San  Antonio  &  A.  P.  R.  126  Pa.  St.  288,  17  Atl.  614.  See 
Co.  V.  Beam,  50  S.  W.  (Tex.  Civ.  also  Galveston  H.  &  S.  A.  R.  Co. 
App.)  411  (custom  of  brakeman  v.  Mortson,  31  Tex.  Civ.  App. 
to  ride  on  pilot  in  making  pilot-  142,  71  S.  W.  770. 

bar  coupling);  San  Antonio  &  A. 
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brushed  from  the  car,  while  occupying  such  position,  by  a 
switch-target  located  close  to  the  track.  ^" 

It  was  held  not  negligence  for  a  switchman  to  stand  on 
the  ladders  of  cars  while  going  from  one  place  in  the  yard 
to  another  in  the  performance  of  his  duties;  and  where  one 
such  is  injured  by  contact  with  a  car  neghgently  left  on 
another  track  dangerously  close  to  the  track  upon  which 
the  car  is  moving,  whereby  he  is  brushed  from  his  position 
and  injured,  he  will  not  be  held  guilty  of  contributory 
negligence.  It  was  said  that  the  most  cautious  and  prudent 
employees  use  those  ladders  and  steps  for  such  purposes, 
and  that  it  is  what  they  are  for,  as  well  as  ascending  and 
descending  over  the  sides  of  the  cars.^^^ 

Evidence  of  the  general  custom  of  brakemen  to  pass  up 
and  down  the  sides  of  cars  while  in  motion,  and  jumping 
off  and  closing  switches,  is  admissible  upon  the  question  of 
the  employee's  negligence,  where  he  is  injured  while  thus 
engaged  by  contact  with  a  section  house  or  structure  lo- 
cated close  to  the  track.  Not  that  a  negUgent  act  will  be 
excused  by  the  fact  that  it  is  customary,  but  proof  of  cus- 
tom is  evidence,  although  not  conclusive,  as  to  whether 
the  act  is  negligent.  *^^ 

Standing  between  tracks. 

A  conductor  on  a  street  railway  was  injured  while 
engaged  in  switching  his  car  from  the  main  to  a  side 
track.  He  occupied  the  usual  place,  standing  in  the  V 
shaped  space  between  the  two  tracks.  Another  car  had 
stopped  just  behind  him.  on  the  m.ain  track.  At  this 
moment  the  motorman  upon  his  car  moved  the  car 
forward,  and  the  conductor  was  wedged  between  the  two 
cars.  It  was  held  he  was  not  guilty  of  contributory 
neghgence.  **" 

457.  Jolmston  v.  Oregon,  S.  L.  See  Kansas  City  &  M.  B.  R.  Co.  v. 
&  U.  N.  R.  Co.,  23  Oreg.  94,  31  Burton,  97  Ala.  240,  12  So.  88. 
Pao.  283.  459.    Flanders  v.  C,  St.  P.,  M. 

458.  Martin  v.  LouisviUe  &  N.  &  0.  R.  Co.,  51  Minn.  193,  53  N.  W. 
R.  Co.,  95  Ky.  612,  26  S.  W.  801;  544. 

Louisville  &  N.  R.  Co.  v.  Earl's  460.     Gier  v.  Los  Angeles  Con. 

Admx.,  94  Ky.  368,  22  S.  W.  607;      E.  R.  Co.,  108  Cal.  129,  41  Pac.  22. 
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Uncoupling  cars  while  in  motion. 

Where  the  evidence  failed  to  disclose  that  there  was 
any  rule  forbidding  the  uncoupling  of  cars  while  in  mo- 
tion, and  the  evidence  did  disclose  that  it  was  the  common 
custom  to  uncouple  cars  while  in  motion  in  this  yard,  and 
that  it  was  not  only  done  in  the  presence  of  the  yard 
master,  but  that  the  night  yard  master  was  in  the  habit 
of  doing  it  him.self,  and  that  the  business  could  not  very 
well  be  done  without  uncoupling  cars  in  motion,  and 
that  it  could  have  been  done  in  safety  in  the  present  case 
had  it  not  been  for  an  unblocked  frog  which  was  the 
cause  of  the  injxuy,  it  was  held  that  it  was  proper  to 
show  what  was  the  custom  in  this  respect,  and  the 
negligence  of  plaintiff  was  a  proper  question  for  the 
jury.«i 

Warning  of  approach  of  train. 
A  custom  of  a  railroad  company  to  warn  employees 
engaged  upon  its  tracks  of  the  approach  of  engines  by 
ringing  the  bell  or  sounding  the  whistle,  reheves  such 
employee  in  a  large  measure  from  the  strict  rule  of  self 
protection,  and  hence  it  was  a  question  for  the  jury 
whether  a  trackman  who  was  injured  whsre  such  custom 
was  not  observed,  by  an  engine  running  at  an  excessive 
speed,  was  guilty  of  contributory  negligence. ^^^ 

VII.  Compliance  with  commands  of  master. 

§  491.  General  rule. 

Where  contributory  negligence  is  set  up  as  a  defense,  it 
is  often  attempted  to  take  the  particular  case  out  of  the 
rule  by  showing  that  the  particular  act  alleged  to  con- 
stitute   contributory    negligence    was    in    fact    done   in 

461.    Astman    v.    FUnt    &    P.  R.  Co.,  141  Mo.  97,  38  S.  W.  723,  41 

M.  R.  Co.,  90  Mich.  567,  51  N.  W.  S.  W.  887;  International  &  G.  N. 

645.     See  also  Hennesey  v.  Chica-  R.  Co.  v.  Turner,  43  S.  W.  (Tex. 

go  &  N.  W.  R.  Co.,  99  Wis.  109,  Civ.   App.)   660;   St.    Louis   &   S. 

74  N.  W.  554;  Curtis  v.  Chicago  &  F.  R.  Co.  v.  Ames,  94  S.  W.  (Tex. 

N.  W.  R.  Co.,  95  Wis.  460,  7  N.  W.  Civ.  App.)  1112. 
665;  HoUenbeck  v.  Missouri  Pac.  462.     See  supra,   §  479. 
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obedience  to  tlie  express  eoimnand.  or  order  of  the  master 
or  Ms  representative.  In  the  preceding  chapter  on  as- 
sumed risk  the  effect  of  obeying  such  an  order,  as  relating 
to  the  defense  of  assumed  risk,  has  been  considered, 
and  the  law  as  laid  down  therein  seems  to  be  equally 
applicable  where  the  defense  is  contributory  negligence 
rather  than  assumed  risk.*^' 

It  is  doubtful  whether  it  is  the  rule  in  any  state  that 
compliance  with  an  express  command  of  the  master 
precludes  the  defense  of  contributory  negligence  in  all 
cases,  although  in  at  least  one  jm-isdiction  the  language 
of  the  court  in  some  cases  would  indicate  that  such  was 
the  rule.  ^^^ 

The  general  rule,  however,  is  that  the  fact  that  the 
alleged  negligent  act  of  the  servant  was  pursuant  to  an 
express  command  does  not  of  itself  preclude  the  defense 
of  contributory  negligence,  but  the  courts  are  not  entirely 
in  harmony  as  to  when  compliance  with  the  command  is 
justifiable.  The  servant  has  been  held  not  guilty  of 
contributory  negligence,  where  injured  in  obeying  the 
command,  where  the  danger  is  so  apparent  that  to  obey  it 
would  be  an  act  of  recklessness;**^  where  it  is  manifestly 
dangerous  to  obey  it;***  or  where  the  danger  is  such  thai 
a  man  of  ordinary  prudence  would  not  take  the  risk."' 

463.  See  supra,  §§  414, 415.  466.     Last    Chance    Mining    & 

464.  Wilson  v.  Southern  R.  Milling  Co.  v.  Ames,  23  Colo.  167, 
Co.,  73  S.  C.  481,  53  S.  E.  968;      47Pac.382. 

Carson   v.    Southern   R.    Co.,    68  467.    Clark  County  Cement  Co. 

S.  C.  55,  46  S.  E.  525.     But  see  v.  Wright,  16  Ind.  App.  630,  45  N. 

Lowe  V.  Southern  R.  Co.,  85  S.  C.  E.  817;  HinchM  v.  Robinson,  118 

363,  67  S.  E.  460,  where  rule  stated  111.   App.   450;   Cincinnati,   H.   & 

that    servant    can   recover   unless  I.  R.  Co.  v.  Madden,  134  Ind.  462, 

danger  so  manifest  and  glaring  that  34  N.  E.  227;  Withiam  v.  Tenino 

it  must  have  been  known  that  he  Stone  Quarry,  48  Wash.   127,  92 

could   not    do    the  work  without  Pac.  900;  Flahiff  v.  Louisville  & 

injury.  N.   R.   Co.,  9  Ky.  L.  Rep.  398; 

465.  Cooper  v.  Wabash  R.  Co.,  Jensen  v.  Kyer,  101  Me.  106,  63 
11  Ind.  App.  211,  38  N.  E.  Atl.  389;  City  of  Greeley  v.  Fos- 
823.  See  also  Shemwell  v.  Owens-  ter,  32  Col.  292,  75  Pac.  351; 
boro  &  N.  R.  Co.,  117  Ky.  Cincinnati  H.  &  I.  R.  Co.  v. 
556,  78  S.  W.  448.  Madden,  134  Ind.  462,  34  N.  E. 
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In  some  eases  it  is  said  that  the  eommand  is  immaterial 
where  the  danger  is  so  obvious  that  injury  would  be 
inevitable.  *^^ 

In  North  Carolina,  it  is  held  that  ordinarily  one  is 
guilty  of  contributory  neghgenee,  although  obeying  the 
orders  of  a  superior,  where  it  appeared  reasonably  certain 
that  his  obedience  would  be  attended  with  injury  to 
himself;  but  that  where  an  order  is  given  in  an  emer- 
gency it  may  be  obeyed  without  rendering  the  servant 
guilty  of  contributory  negligence,  unless  it  was  certain 
that  in  doing  so  injury  would  occur  to  him.*^' 


227;  Shortel  v.  City  of  St.  Joseph, 
104  Mo.  114,  16  S.  W.  397,  24  Am. 
St.  Rep.  317;  Steinhauser  v.  City 
of  St.  Joseph,  114  Mo.  551,  21 
S.  W.  515;  International  &  G.  N. 
R.  Co.  V.  Wray,  43  Tex.  Civ. 
App.  380,  96  S.  W.  74;  Mason  v. 
Post,  105  Va.  494,  54  S.  E.  311,  11 
L.  R.  A.  1038,  n.  s.;  Norfolk  & 
W.  R.  Co.  V.  Ward,  90  Va.  687,  19 
S.  E.  849,  24  L.  R.  A.  717,  44 
Am.  St.  Rep.  945;  Thompson  v. 
Chicago,  M.  &  St.  P.  Co.,  14  Fed. 
464;  MiUer  v.  Union  Pac.  R.  Co., 
12  Fed.  600. 

Starting  train  on  time  op 
ANOTHER  TRAIN.  An  engineer  is 
guilty  of  contributory  negligence  in 
obeying  the  orders  of  the  conductor 
in  starting  his  train,  where  he 
ought  to  have  known  that  a  train 
coining  from  the  opposite  direction 
would,  if  running  on  time,  collide 
with  him  before  reaching  the  next 
station,  and  also  knowing  that  the 
conductor  had  no  orders  allowing  a 
run  on  the  time  of  the  coming  train. 
The  former  sustained  injuries  by 
such  a  collision.  York  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  98  la.  544,  67 
N.  W.  574.   A  fireman  obeying  the 


signal  of  the  conductor  under  some- 
what similar  circumstances,  was 
held  not  guilty  of  contributory 
negligence  in  failing  to  object,  al- 
though the  rules  provided  that 
orders  to  leave  the  station  must  be 
shown  to  the  fireman.  The  dis- 
tinguishing feature  between  the 
cases  seems  to  be  that  the  fireman 
was  not  presumed  to  know  what 
information  the  conductor  had 
received,  and  also  that  a  rule  pro- 
viding that  the  conductor  has 
charge  and  control  of  the  train  and 
of  all  persons  employed  on  it,  and 
is  responsible  for  its  movements 
while  on  the  road,  except  when  his 
directions  conflict  with  the  rules 
or  involve  risk  or  hazard,  in  either 
of  which  cases  the  engineer  will  be 
held  alike  accountable,  was  not 
considered  in  the  latter  ease.  Haas 
V.  Chicago,  M.  &  St.  P.  R.  Co.,  90 
la.  259. 

468.  Ittner  Brick  Co.  v.  Kill- 
ian,  67  Neb.  589,  93  N.  W.  951; 
See  also  Williams  v.  Clark,  204 
Pa.  St.  416,  54  Atl.  315. 

469.  Allison  v.  Southern  R. 
Co.,  129  N.  C.  336,  40  S.  E.  91. 
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In  a  federal  case,  obedience  is  held  not  contributory 
negligence  unless  tbe  character  of  the  danger  be  so  patent 
and  so  extreme  that  no  one  but  a  foolhardy,  reckless, 
man  would  attempt  it.'*™ 

But  where  a  command  is  given  suddenly,  which  must  be 
obeyed  immediately  or  not  at  all,  in  connection  with 
an  act  not  within  the  usual  hue  of  the  duties  of  the 
inferior  servant,  the  question  whether  the  servant  was 
negligent  in  obeying  it  does  not  depend,  it  is  held  in 
Nebraska,  on  whether  it  would  be  "reckless,  rash  or 
foolhardy"  to  obey,  but  on  whether  an  ordinarily  prudent 
man  would  obey.  "^ 

On  the  other  hand,  if  a  servant,  in  obeying  the  com- 
mand, acted  with  the  prudence  ordinarily  prudent  men 
would  have  exercised  under  the  circumstances,  he  is 
entitled  to  recover.^" 

And  in  determining  whether  ordinary  care  has  been 
used  by  the  servant,  the  fact  that  the  act  was  done 
pursuant  to  the  order  of  the  master  is  a  circumstance  to  be 
considered,*^'  since  a  servant  may  often  be  deemed  to 
have  used  ordinary  care  where  his  conduct  would  be  clearly 
negUgent  were  it  not  for  the  order  of  the  master.*'* 

470.  English,  v.  Chicago,  M.  &  was  killed  by  a  train  while  helping 
St.  P.  R.  Co.,  24  Fed.  906.  to   remove   a   hand   car  from   the 

471.  Chicago,  R.  I.  &  P.  R.  Co.  track,  pursuant  to  the  orders  of  his 
V.  McCarty,  49  Neb.  475,  68  N.  W.  foreman,  contributory  negligence 
633.  was  held  no  defense.    St.  Louis  & 

472.  Jaucko  v.  West  Coast  Mfg.  N.  A.  R.  Co.  v.  Mathis,  76  Ark. 
&  Inv.  Co.,  34  Wash.  556,  76  184,  91  S.  W.  763, 113  Am.  St.  Rep. 
Pac.  78.  See  also  Thomas  v.  85  [following  St.  Louis,  I.  M.  & 
Raleigh  &  A.  Air  Line  R.  Co.,  129  S.  R.  Co.  v.  Riokman,  65  Ark.  138, 
N.  C.  392,  40  S.  E.  201.  Attempting  45  S.  W.  56]. 

to  cross  a  track  on  a  dark  foggy  473.    Jensen  v.  Kyer,  101  Me. 

morning,  to  obey  an  order  to  re-  106,  63  Atl.  389;  Texas  &  N.  O.  R. 

move    "quick"    a    dangerous    ob-  Co.  v.  Kelly,  98  Tex.  123,  80  S.  W. 

struction  from  in  front  of  a  rapidly  79.     See  also  Joyce  v.  American 

moving  train,  was  held  not  con-  Writing    Paper    Co.,     184    Mass. 

tributory  negligence.     Illinois  Cen-  230,  68  N.  E.  213. 

tral  R.  Co.  v.  Atwell,  100  lU.  App.  474.    Butler  Ballast  Co.  v.  Hos- 

513  [affirmed  in  198  lU.  200,  65  haw,  94  111.  App.  68. 
N.  E.  1095].  Where  a  section  hand 
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That  the  servant  has  some  knowledge  of  the  danger 
will  not  defeat  a  recovery.^" 

But  where  the  danger  was  known  equally  well  by  both 
servant  and  master,  obedience  to  an  order  is  no  defense 
in  some  jurisdictions.  ^^^ 

So  the  order  of  the  master  does  not  reUeve  the  servant 
of  the  duty  to  use  care.  ^" 

And  where  an  employee  is  ordered  to  use  a  defective 
appliance,  he  knowing  of  the  defect,  recovery  has  been 
denied.  "^ 

And  jumping  from  a  moving  train,  where  there  is  no 
emergency,  although  pursuant  to  order,  has  been  held 
negligence,*''  as  has  jumping  on  a  fast  moving  car.*^" 

If  a  servant  ordered  to  do  a  certain  thing  is  a  minor, 
the  question  is  whether  the  danger  of  obeying  the  order 
was  so  manifest  and  glaring  that  it  must  have  been  known 
to  one  of  his  age  and  experience  that  he  'could  not  do 
it  without  injury.  ^^^ 

The  order  is  immaterial  unless  it  was  the  operating 
influence  inducing  the  servant  to  do  the  act  which  was 
the  immediate  cause  of  the  injury.  *^^ 

Furthermore  compliance  with  a  command  in  an  emer- 
gency may  be  warranted  so  as  to  preclude  the  defense 

475.  Illinois  Steel  Co.  v.  Schy-  BaUard  v.  CMoago,  R.  I.  &  P. 
manowski,  162  111.  447,  44  N.  E.  R.  Co.,  51  Mo.  App.  453;  Patton 
876;  City  of  Waukegan  v.  Sturm,  v.  Western  N.  C.  R.  Co.,  96  N. 
118  111.  App.  479.  C.  455,  1  S.  E.  863. 

476.  Coosa  Mfg.  Co.  v.  WiU-  480.  Whatley  v.  Macon  &  N.  R. 
iams,  133  Ala.  606,  32  So.  232.  Co.,  104  Ga.  764,  30  S.  E.  1003; 

477.  Meunier  v.  Chemical  Pa-  East  Tennessee,  V.  &  G.  R.  Co., 
per  Co.,  180  Mass.  109,  61  N.  E.  85  Ga.  197,  11  S.  E.  558.  Compare 
810;  Smith  v.  St.  Paul  &  D.  R.  Rayburn  v.  Central  Iowa  R.  Co., 
Co.,  51  Minn.  86,  52  N.  W.  1068.  74  Iowa,  637,  35  N.  W.  606.  Not 
Must  use  faculties  to  know  and  negligence  as  matter  of  law  to 
understand  that  which  is  apparent  board  train  going  three  or  four 
and  obvious.  Wiggins  Ferry  Co.  miles  an  hour.  Chattanooga  Elec- 
V.  Hill,  112  111.  App.  475.  trie  R.  Co.  v.  Lawson,  101  Tenn. 

478.  Atlantic    Coast    Line    R.  406,  47  S.  W.  489. 

Co.  V.  Ryland,  50  Fla.  190,  40  So.  481.     Ittner  Brick  Co.  v.  Kill- 

24.  ian,  67  Neb.  589,  93  N.  W.  961. 

479.  McArthur  Bros.  Co.  v.  482.  Jensen  v.  Kyer,  101  Me. 
Troutt,  88  111.  App.  638.    Contra,  106,  63  Atl.  389. 
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of  contributory  negligence  although  an  ordinarily  prudent 
man  would  not  have  done  the  act  if  he  had  been  given 
time  to  deliberate  as  to  his  conduct.^** 

§  492.  Where  discretion  left  to  employee. 

It  is  no  excuse  for  the  negligent  act  that  it  was  done  at 
the  command  or  direction  of  a  superior  if  the  employee  has 
a  discretion  which  he  may  exercise,  whether  or  not  to  do 
it.  Thus,  where  an  employee  was  instructed  by  his 
superior  to  get  off  a  train  at  a  certain  point,  if  it  was  going 
slow,  otherwise  to  go  on  to  the  next  station,  and  he  jumped 
off  the  train  and  was  killed,  it  was  held  that  the  court 
shotdd  have  charged  as  requested:  "If  under  these 
facts  a  discretion  was  left  to  the  employee  whether  he 
would  jump  off  or  not,  then  he  could  not  recover  on 
account  of  the  direction  given  by  such  superior."^** 

§  493.  Fear  of  discharge. 

Where  the  servant  fully  realizes  the  danger,  and  an 
ordinarily  prudent  man  would  not  take  the  risk,  it  is 
immaterial  that  he  would  have  been  discharged  had  he 
disobeyed  the  order.  *^^ 

§  494.  Orders  to  disregard  standing  rules. 

Disobedience  of  a  standing  rule  is  not  contributory 
negligence,  merely  because  of  the  breaking  of  the  rule, 
where  pursuant  to  an  express  command  of  the  master  or 
his  representative.  *^' 

483.  See  infra,  §§  496-501.  89  Ind.   453,   46  Am.   Rep.    173; 

484.  Louisville  &  N.  R.  Co.  v.  Illinois  Cent.  R.  Co.  v.  Jones' 
Pitt,  91  Tenn.  86,  18  S.  W.  118.  Adm'r,  118  Ky.  158,  80  S.  W.  484; 

485.  Lee  v.  Northern  Pae.  R.  Maehren  v.  Great  Northern  R. 
Co.,  39  Wash.  388,  81  Pac.  834  Co.,  98  Minn.  375,  107  N.  W.  951; 
(where,  however,  defense  was  as-  Carson  v.  Southern  R.  Co.,  68 
sumed  risk);  Haley  v.  Case,  142  S.  C.  55,  46  S.  E.  525;  Boyle  v.  Un- 
Mass.  316,  7  N.  E.  877.  ion  Pac.  R.  Co.,  25  Utah,  420,  71 

486.  Pennsylvania  Co.  v.  Roney,      Pac.  988. 
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§  495.  Rule  not  applicable  to  seamen. 

A  different  rule  applies  to  seamen,  it  being  held  that 
obedience  on  board  ship  at  sea  to  the  orders  of  the  mate 
or  master  is  not  negligence,  though  the  seaman  knows  the 
danger.  *^^ 

VIII.  Acts  of  servants  in  emergencies. 

§  496.  General  rule. 

A  person,  without  his  fault,  placed  in  a  situation  of 
imminent  danger,  is  not  to  be  held  to  the  exercise  of  the 
same  care  and  circumspection  that  prudent  persons  would 
exercise  where  no  danger  is  present.  He  is  not  guilty  of 
contributory  negligence,  as  matter  of  law,  because  he 
fails  to  make  the  most  judicious  choice  between  hazards 
presented  or  would  have  escaped  injury  if  he  had  chosen 
differently.  The  question  in  such  case  is  not  what  a 
careful  person  would  do  under  ordinary  circumstances, 
but  what  would  he  be  likely  to  do,  or  might  reasonably 
be  expected  to  do,  in  the  presence  of  such  existing  peril.*** 

487.  Keating  v.  Pacifio  Steam-  52  Wis.  672,  10  N.  W.  11;  Clarke 
Whaling  Co.,  21  Wash.  415,  58  v.  Pennsylvania  Co.,  132  Ind.  199, 
Pac.  224;  Eldridge  v..  Atlas  S.  S.  31  N.  E.  808,  17  L.  R.  A.  811; 
Co.,  55  Hun  (N.  Y.)  309,  8  N.  Y.  El  Paso  &  S.  W.  R.  Co.  v.  Kelley, 
Supp.  433  [afarmed  in  134  N.  Y.  83  S.  W.  (Tex.  Civ.  App.)  855; 
187,  32  N.  E.  66].  Gulf,  C.  &  S.  F.  R.  Co.  v.  Knott, 

488.  Pennsylvania  R.  Co.  v.  14  Tex.  Civ.  App.  158,  36  S.  W. 
Snyder,  55  Ohio  St.  343,  45  N.  E.  491.  Telphone  call  held  not  an 
569,  60  Am.  St.  Rep.  700;  Cudahy  emergency  in  Mann  v.  Moore,  24 
Packing  Co.  v.  Wesolowski,  75  Ky.  L.  Rep.  253,  68  S.  W.  402. 
Neb.  786,  106  N.  W.  1007;  Rich-  The  question  whether  a  locomotive 
mond  D.  R.  Co.  v.  Farmer,  97  fireman  should  have  appreciated 
Ala.  141,  12  So.  86;  Bessemer  Land  the  peril  of  remainingon  the  engine 
&  Improvement  Co.  v.  Campbell,  after  it  began  to  act  in  a  strange 
121  Ala.  50,  25  So.  793,  77  Am.  St.  and  unusual  manner  in  running  on 
Rep.  17;  SchaU  v.  Cole,  107  Pa.  St.  the  track,  tbe  cause  of  which  was 
1;  San  Antonio  &  A.  P.  R.  Co.,  31  unknown  to  him,  was  for  the  jury. 
Tex.  Civ.  App.  327,  72  S.  W.  219;  Brownfleld  v.  Chicago,  R.  I.  & 
Stevenson  v.  Chicago  &  A.  R.  Co.,  P.  R.  Co.,  107  la.  254.  An  em- 
18  Fed.  493;  Sehultz  v.  Chicago  &  ployee  working  in  unloading  a  ear 
N.  W.  R.  Co.,  44  Wis.  638;  Gumz  v.  of  saw  dust  was  injured  in  stepping 
Chicago,    St.    P.    &   M.    R.    Co.,  backward,  to  avoid  contact  with  a 
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Generally  it  is  a  question  for  the  jury,  where  the  servant 
was  injured  when  exposed  to  sudden  and  unexpected  dan- 
ger, whether  he  exercised  such  reasonable  care  as  would  be 
expected  of  a  prudent  and  reasonable  man  under  similar 
circumstances.  *^' 

There  is  no  emergency,  however,  unless  there  is  an 
unusual  and  unexpected  action,  for  which  the  servant 
is  not  prepared.  *'" 

§  497.  Rule  applies  only  where  not  brought  into  presence 
of  danger  by  plaintiff's  own  negligence. 
The  rule  that  where  the  plaintiff  is  compelled  to  act  at 
once  in  the  presence  of  imminent  danger  he  is  not  to  be 
held  guilty  of  contributory  negligence,  as  matter  of  law, 
merely  because  he  did  not  choose  the  best  means  of 
escape  from  the  danger,  only  appUes  where  the  plaintiff  is 
brought  in  the  presence  of  danger  by  and  through  the 
neghgence  and  want  of  care  of  the  defendant  or  others, 
and  not  where  he  is  brought  into  such  position  by  his 
contributory  neghgence.*" 

falling  piece  of  frozen  saw  dust,  Daly  West  Min.  Co.,  27  Utah,  193, 

into  an  uncovered  space  in  a  con-  75  Pac.  722. 

veyor,  it  being  his  first  work  at  490.  Langlois  v.  Dunn  Worsted 
that  place,  and  of  which  he  was  MUls,  25  R.  I.  645,  57  Atl.  910. 
ignorant.  It  was  held  he  was  not  491.  Baltzer  v.  Chicago,  Madi- 
guilty  of  contributory  negligence  son  &  N.  R.  Co.,  83  Wis.  469, 
in  not  seeldng  a  safe  way  of  53  N.  W.  685;  Quirouet  v.  Ala- 
escape  from  the  falUng  saw  dust,  bama  G.  S.  R.  Co.,  Ill  Ga.  316, 
Boman  v.  Mashek  Chemical  &  36  S.  E.  599.  Due  care  on  the  part  of 
Iron  Co.,  147  Mich.  178,  110  N.  an  employee  whose  duty  it  was  to 
W.  518.  remove  a  red  lantern  from  the 
489.  Pierson  Lumber  Co.  v.  track,  placed  there  by  him,  does 
Hart,  144  Ala.  239,  39  So.  566;  not  appear  where  he  was  killed  by  a 
Chicago  &  A.  R.  Co.  v.  Walters,  moving  train,  the  only  inference 
217  lU.  87,  75  N.  E.  441;  Illinois  being  that  he  did  not  remove  the 
Cent.  R.  Co.  v.  Mcintosh,  118  Ky.  lantern  when  he  should  and  then, 
145,  80  S.  W.  496,  81  S.  W.  270;  suddenly  awakening  to  the  fact, 
San  Antonio  &  A.  P.  R.  Co.  v.  exposed  himself  to  the  danger  of  the 
Ankerson,  31  Tex.  Civ.  App.  327,  approaching  train  when  too  close 
72  S.  W.  219;  Sandquist  v.  Inde-  upon  him.  Foss  v.  Old  Colony  R. 
pendent  Telephone  Co.,  38  Wash.  Co.,  170  Mass.  168,  49  N.  E.  102. 
313,   80   Pac.   539;   Matthews   v. 
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§  498.  Servant  having  time  and  opportunity  to  deliberate. 

It  was  said  that  "where  a  servant  is  in  a  dangerous 
position  through  the  negligence  of  another,  he  must  exer- 
cise care  in  selecting  the  means  of  escape  which  appear  to 
be  the  least  dangerous.  This  rule  does  not  apply  where 
such  a  state  of  terror  and  fright  is  produced  as  to  render 
the  mind  incapable  of  selecting  or  determining  the 
question.  But,  if  as  a  fact,  the  mind  is  capable  of  deter- 
mining which  of  the  means  of  escape  is  the  less  dangerous, 
and  those  means  are  open  to  observation,  the  rule  first 
stated  may  be  applicable."*'^ 

It  is  assximed  that  the  court  had  in  mind  a  condition 
or  situation  where  the  person  had  sufficient  time  to  deliber- 
ate and  form  a  judgment  or  exercise  a  discretion,  or  else  the 
statement  that  "if  the  mind  is  capable  of  determining 
which  of  the  means  of  escape  is  the  less  dangerous"  would 
be  of  doubtful  authority. 

§  499.  Illustrations  of  rule. 

Under  this  rule,  when  a  collision,  or  other  danger  is 
imminent,    employees    jumping    from    the    engine,*'^  a 

492.  Austin  &  N.  W.  R.  Co.  v.  been  guilty  of  negligence.  Brant- 
Beatty,  6  Tex.  Civ.  App.  650,  24  ner  v.  CHcago,  B.  &  Q.  R.  Co., 
S.  W.  934.  136   Iowa,  349,    112  N.   W.   790. 

493.  Cowen  v.  Ray,  108  Fed.  A  brakeman,  approaching  a  bum- 
820,  47  C.  C.  A.  352  (fibreman);  ing  trestle,  was  not  guilty  of 
Louisville  &  N.  R.  Co.  v.  Rains,  contributory  negligence  in  jumping 
15  Ky.  L.  Rep.  423,  23  S.  W.  505;  from  the  engine  to  avoid  the  danger 
Root  V.  Kansas  City  Southern  therefrom.  Root  v.  Kansas  City 
R.  Co.,  195  Mo.  348,  92  S.  W.  621,  Southern  R.  Co.,  195  Mo.  348, 
6  L.  R.  A.  212,  n.  s.  Gross  v.  92  S.  W.  621,  6  L.  R.  A.  212,  n.  s. 
Pennsylvania  R.  Co.,  62  Hun  In  an  action  by  an  engineer  for 
(N.  Y.)  619,  16  N.  Y.  Supp.  616;  injuries  received  in  jumping  from  a 
Jennings  v.  Philadelphia,  B.  &  W.  train  to  avoid  running  into  a  wreck, 
R.  Co.,  29  D.  C.  219;  East  Ten-  it  was  held  that  the  plaintiff  could 
nessee,  etc.,  R.  Co.  v.  Gurley,  12  recover  if,  by  reason  of  the  actions 
Lea  (Tenn.)  46.  A  switchman,  in  of  those  in  charge  of  the  wreck, 
jumping  from  the  rear  foot  board  plaintiff  was  placed  in  a  position 
of  a  switch  engine  instead  of  apply-  which  seemed  to  him  one  of  una- 
ing  emergency  air  brakes  by  means  voidable  danger,  and  he  jumped 
within  his  reach,  acting  in  an  to  avoid  such  danger.  Louisville  & 
emergency  when  a  eoUision  was  N.  R.  Co.  v.  Rains,  15  Ky.  L. 
imminent    was  held  not  to  have  Rep.  423,  23  S.  W.  505. 
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car,  ^'*  or  a  hand  car,  ^'^  have  been  held  not  guilty  of  con- 
tributory negligence  although  it  was  not  necessary  to 
jump  to  save  themselves,  or  injury  could  have  been 
prevented  by  doing  some  other  act. 

So  it  is  not  contributory  negligence,  under  such  circum- 
stances, to  attempt  to  escape  in  the  "wrong  direction,*^' 
nor  for  an  engineer  or  fireman  to  remain  on  his  engine,*" 
or  to  jump  in  a  wrong  direction.  *'* 


494.  Pierson  Lumber  Co.  v. 
Hart,  144  Ala.  239,  39  So.  566; 
Dortoh  V.  Atlantic  Coast  Line 
R.  Co.,  148  N.  C.  575,  62  S.  E.  616; 
Haney  v.  Pittsburgh,  C.  C.  &  St. 
L.  R.  Co.,  38  W.  Va.  570,  18  S.  E. 
748.  See  also  Bowen  v.  Chicago, 
etc.,  R.  Co.,  95  Mo.  268,  8  S.  W. 
230.  An  employee  placed  in  peril 
by  the  collision  of  trains  is  not 
obliged  to  exercise  a  correct  judg- 
ment as  to  the  eoiu'se  he  shaU 
pursue  to  escape  from  peril. 
Illinois  Cent.  R.  Co.  v.  Vaughn,  33 
Ky.  L.  Rep.  906,  111  S.  W.  707. 
Negligence  cannot  be  predicated 
upon  the  act  of  a  conductor  of  an 
electric  car  ia  jumping  therefrom 
to  escape  an  impendiag  collision, 
after  he  has  signalled  the  motorman 
to  stop  and  done  all  he  could  to 
avert  the  accident.  Seocombe  v. 
Detroit  Electric  Railway,  133  Mich. 
170,  94  N.  W.  747.  Though  an 
employee,  had  he  remaiaed  upon 
the  train  instead  of  jumpiag  there- 
from, would  have  escaped  injury, 
yet  where  the  appearance  of  danger 
to  him  was  sufQcient  to  justify  a 
person  of  reasonable  firmness  and 
prudence  in  believing  that  safety 
required  him.  to  jump  to  escape 
the  impending  danger,  and  he 
jumped  from  such  car,  recovery 
will  not  be  denied  him  for  that  rea- 


son. St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Twohey,  67  Ark.  209,  54  S.  W. 
577,  77  Am.  St.  Rep.  109. 

495.  Middlesborough  R.  Co.  v. 
StaUard's  Adm'r,  24  Ky.  L.  Rep. 
1666,  72  S.  W.  17;  Peoria,  etc.,  R. 
Co.  V.  Rice,  144  lU.  227,  33  N.  E. 
951;  Houston,  etc.,  R.  Co.  v.  Rodi- 
can,  15  Tex.  Civ.  App.  556,  40 
S.  W.  535.  A  section  man  upon  a 
hand  car,  who,  to  avoid  injury  from 
an  approaching  train,  jumped  from 
his  car  in  front  of  it,  and  was  run 
over  by  it,  was  held  not  guilty  of 
contributory  negligence,  where  he 
was  placed  Lq  perU  by  the  failure 
of  those  in  charge  of  the  engine  to 
give  the  customary  signal,  and  by 
reasons  of  obstructions  on  both 
sides  of  his  car,  he  could  not  alight 
on  either  side.  He  made  the  jump 
at  the  order  of  his  superior.  Hous- 
ton &  T.  C.  R.  Co.  V.  Rodican,  su- 
pra. 

496.  McRae  v.  Eriokson,  1  Cal. 
App.  326,  82  Pac.  209. 

497.  Dickson  v.  Omaha  &  St. 
Louis  R.  Co.,  124  Mo.  40,  27  S.  W. 
476,  25  L.  R.  A.  320,  46  Am.  St. 
Rep.  429;  Hass  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  90  Iowa,  259,  57 
N.  W.  894. 

498.  Sandquist  v.  Independent 
Telephone  Co.,  38  Wash.  313,  80 
Pac.  539. 
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Belt  running  off  machine. 
The  rule  was  applied  in  a  case  where  the  governor  belt 
run  off  a  machine,  while  being  operated  by  an  employee, 
whereby  injury  was  threatened  to  the  machine.  Instead 
of  abandoning  his  machine,  and  seeking  a  place  of  safety, 
he  went  under  the  machine  to  loosen  the  belt  and  was 
injured  by  the  bursting  of  an  iron  puUey .  ^'^ 

Bridge  giving  way. 
Where  a  workman,  placed  in  peril  from  the  hability  of  a 
bridge,  and  a  mass  of  drift  wood  lodged  against  it,  giving 
way,  and  the  bridge  and  part  of  the  drift  did  give  way, 
and  the  workmen,  including  the  deceased,  escaped  to  a 
portion  of  the  drift  that  remained,  and  the  deceased,  fear- 
ing that  such  remaining  portion  would  give  way  also, 
jumped  into  the  river  and  swam  towards  the  shore  and 
was  drowned,  and  the  others  were  saved,  it  was  held  that 
he  was  not  guilty  of  such  contributory  negligence  as  would 
prevent  a  recovery.^"" 

Mines;  escaping  gas. 

A  miner,  upon  discovering  gas  and  foul  air  escaping 
into  the  mine  in  which  he  was  at  work,  through  the  air 
pipes,  in  the  attempt  to  escape,  signalled  the  hoist  oper- 
ator, and  he  and  his  companions  got  into  the  bucket  and 
were  hoisted  to  a  higher  level,  when  the  bucket  stopped, 
remaining  there  some  twenty  minutes  before  they  at- 
tempted to  climb  walls  of  the  winze,  during  which  time 
they  were  overcome,  and  plaintiff  fell  against  the  heated 
machinery  and  was  injured.  It  was  held  he  was  not 
guilty  of  contributory  negligence.^" 

The  rule  was  also  appUed  where  a  miner  was  suffocated 
in  a  mine,  by  the  act  of  the  superintendent  closing  the  air 
shaft  in  the  presence  of  a  fire  in  the  mine.*°^ 

499.  Schall V.Cole,  107  Pa.  St.  1.  501.     Davis  v.  Holy  Terror  Min. 

500.  Louisville  &  N.  R.  Co.  v.  Co.,  20  S.  Dak.  399, 107  N.  W.  374. 
SHvell's  Adm'x,  13  Ky.  L.  Rep.  602.  Bessemer  Land  &  Imp. 
902,  18  S.  W.  944.                                Co.  v.  CampbeU,  121  Ala.  50,  25 

So.  793,  77  Am.  St.  Rep.  17. 
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Molten  metal. 
The  rule  that  where  an  employee,  without  warning,  is 
suddenly  confronted  by  a  situation  threatening  death,  his 
action  in  attempting  to  escape  will  not  constitute  negli- 
gence although  his  choice  of  a  way  of  escape  does  not 
effect  the  purpose  and  he  might  have  chosen  another  and  a 
safe  way,  was  applied  where,  in  escaping  from  the  danger 
of  molten  metal  which  had  been  spUled  from  a  ladle,  he 
ran  in  one  direction  when  if  he  had  taken  another  he  would 
have  escaped  injury.^"' 

Moving  engine. 
Where  a  hostler  being  placed  in  a  position  of  peril  by 
the  neghgence  of  the  engineer  in  moving  his  engine  before 
receiving  proper  signal  from  the  hostler,  who  had  turned 
a  switch,  and  the  latter  was  injured  in  an  attempt  to  mount 
the  pilot  of  the  engine,  which  ordinarily  he  should  not 
have  done  while  the  engine  was  in  motion,  yet,  as  he 
testified,  he  did  so  to  escape  injury  from  the  engine,  it 
could  not  be  said,  as  matter  of  law,  that  he  was  guilty  of 
contributory  negligence.^"* 

Placing  draw  bars  in  line  with  foot. 
The  rule  that  where  an  employee,  through  the  negli- 
gence of  the  master,  has  been  placed  in  a  position  of 
peril,  he  is  not  chargeable  with  negligence,  as  matter  of 
law,  because  he  does  not  take  the  safest  and  best  means 
of  escape,  was  applied  where  a  switchman,  finding  himself 
in  danger  of  being  crushed  between  an  engine  and  a  car 
he  was  about  to  couple  together,  attempted  with  his  feet 
to  place  the  draw  bars  in  proper  line  with  each  other.  ^"^ 

Pole,  falling  from. 
An  employee  injured  by  the  fall  of  a  pole,  which  was 
being  erected,  was  not  guilty  of  contributory  negligence, 
as  matter  of  law,  because,  owing  to  confusion  on  his  part, 

503.  Paige  v.  Illiaois  Steel  Co.,  505.    Murphy  v.  Chicago  &  G. 
233  111.  313,  84  N.  E.  239.  W.  R.  Co.,  140  la.  332,  118  N.  W. 

504.  Gray  v.  Northern  Pac.  R.  390. 
Co.,  Minn.  131  N.  W.  142. 
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due  to  the  imminence  of  peril,  and  Ms  want  of  experience, 
he  failed  to  use  the  best  means  of  escape.  ^"^ 

Section  men  removing  hand  car. 
Under  the  particular  circumstances  of  the  case,  a  bare 
majority  of  the  court  were  of  the  opinion  that  section  men, 
who  started  from  a  place  on  a  hand  car  ten  minutes  before 
the  schedule  time  of  a  passenger  train,  with  their  backs 
toward  the  approaching  train,  but  who  discovered  the 
train  when  1300  feet  away,  it  being  ahead  of  time,  and 
were  injured  by  collision  with  the  train,  were  not  guilty  of 
contributory  negligence  as  matter  of  law.  It  appeared 
they  attempted  to  get  the  hand  car  on  a  side  track,  and, 
failing,  attempted  to  move  it  from  the  track  in  which  they 
nearly  succeeded.  If  they,  when  they  first  saw  the  train, 
had  dumped  the  car  from  the  track,  the  accident  would 
have  been  avoided.  Prominence  is  given  to  the  fact  that 
they  faced  a  peril  to  save  the  property  of  the  company 
and  perchance  human  lives. ^"^ 

Vicious  dog. 
An  employee  stepping  into  a  barrel  of  hot  water  sunk 
in  the  ground  so  that  the  top  was  flush  with  the  surface, 
while  employed  in  a  button  factory,  knowing  of  the  exist- 
ence and  situation  of  such  barrel  and  others,  was  not 
guilty  of  contributory  negligence,  as  matter  of  law,  where 
there  was  evidence  to  the  effect  that  his  act  was  caused  by 
the  action  of  a  vicious  dog  kept  on  the  premises. ^"^ 

§  500.  Exposure  of  life  to  save  life. 

Exposure  of  Hfe  by  an  employee  to  save  life,  within 
the  scope  of  a  servant's  duty,  does  not  ordinarily  bar  a 
recovery  unless  the  act  was  reckless  or  rash.^"^ 

506.  Di  Baris  v.  J.  W.  Bishop  508.  Meyer  v.  Boepple  Button 
Co.,  199  Mass.  254,  85  N.  E.  89, 127      Co.,  112  la.  51. 

Am.  St.  Rep.  497,  17  L.  R.  A.  773,  509.    Condiff   v.    Kansas   City, 

n.  g.  Ft.  S.  &  G.  R.  Co.,  45  Kan.  256, 

507.  Winczewski  v.  Winona  &  25  Pao.  562;  Omaha  &  R.  V.  R. 
W.  R.  Co.,  80  Minn.  245,  83  N.  W.  Co.  v.  Krayenbuhl,  48  Neb.  553, 
159.  67  N.  W.  447 ;  WHtworth  v.  Shreve- 
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As  stated  by  one  court,  where  an  employee  is  injured  on 
account  of  injuries  received  in  an  effort  to  save  human  life, 
contributory  negligence  is  no  defense  if  the  person  whose 
rescue  is  attempted  was  in  a  position  of  peril  because  of 
the  negligence  of  defendant,  and  the  rescue  was  not 
attempted  under  such  circumstances  or  in  such  a  manner 
as  to  constitute  recklessness;  and  the  negUgenee  of  the 
person  rescued  is  immaterial."" 


port  Belt  R.  Co.,  112  La.  363,  36  So. 
414,  65  L.  R.  A.  129;  Missouri  Pac. 
R.  Co.  V.  Lyons,  54  Neb.  633, 
75  N.  W.  31.  Party  attempting  res- 
cue need  not  stop  and  hesitate  and 
weigh,  probabilities  until  it  is  too 
late  to  make  the  rescue  but  it  is 
suf&cient  that  he  use  such  care  as  a 
reasonably  prudent  and  careful  per- 
son would  use  in  such  emergencies 
and  under  similar  environments. 
Ridley  v.  Mobile  &  O.  R.  Co.,  114 
Tenn.  727,  86  S.  W.  606.  To  hold 
that  a  railroad  company  was  re- 
sponsible in  damages  for  an  injury 
to  a  watchman  at  a  crossing,  re- 
ceived while  in  the  attempt  to  res- 
cue a  woman  in  peril  from  the 
approach  of  cars,  it  was  held  that  it 
must  be  shown  that  the  woman 
was  in  danger  of  being  run  over 
and  injured  by  the  approaching  car, 
and  that  such  danger  was  caused 
or  created  by  the  negligence  of  the 
railroad  company,  and  that  in 
making  the  effort  to  rescue  the 
woman  the  plaintiff  was  not  guilty 
of  contributory  negligence.  The 
fact  that  the  woman  was  guilty 
of  contributory  negligence  does  not 
change  the  liability  of  the  com- 
pany. Pittsburg,  C.  C.  &  St.  L.  R. 
Co.,  69  Ohio  St.  123,  68  N.  E.  703, 
63  L.  R.  A.  504,  100  Am.  St.  Rep. 
658.    Where  the  act  of  an  incom- 


petent servant,  the  master  being 
charged  with  knowledge  of  his  in- 
competency, was  so  negligently 
performed  as  to  create  imminent 
danger  to  other  employees,  and 
another  employee,  realizing  the 
danger  to  the  lives  of  his  co-em- 
ployees, left  his  safe  place  and 
attempted  to  avert  it,  and  in  so 
doing  was  himself  seriously  injured, 
it  was  held  that  the  latter  employee 
was  not  guilty  of  contributory  neg- 
ligence', as  matter  of  law.  Mary- 
land Steel  Co.  V.  Marney,  91  Md. 
36,  42  Atl.  60,  42  L.  R.  A.  842, 
71  Am.  St.  Rep.  441.  But  where  an 
employee  was  placed  in  peril  by 
reason  of  the  neglect  to  use  proper 
appliances  furnished  him  by  the 
master  to  secure  his  safety,  and 
another  employee,  seeing  his  peril, 
rushed  to  his  assistance  and  was 
killed,  it  was  held  both  were  guilty 
of  such  contributory  negligence 
as  precluded  recovery;  that  the  rule 
as  to  choice  of  means  adopted  to 
escape  impending  peril  could  not 
be  invoked;  that  deceased  was 
reckless  and  rash.  Walker  v. 
Shreveport,  G.  E.  L.  P.  Co.,  120 
La.  Ann.  68,  44  So.  925. 

510.  Pittsburg,  C.  C.  &  St.  L. 
R.  Co.  V.  Lynch,  69  Ohio  St. 
123,  68  N.  E.  703,  63  L.  R.  A.  604, 
100  Am.  St.  Rep.  658. 
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TMs  rule  has  been  applied  where  an  engineer  stuck  to 
his  throttle  in  the  face  of  a  collision,  "^  where  an  employee 
rescued  a  person  on  the  track,  "^  and  where  an  employee 
was  injured  whUe  attempting  to  remove  a  hand  car 
from  the  track  in  front  of  an  approaching  train."' 

In  Georgia,  however,  it  was  held,  where  a  track  walker, 
while  engaged  in  repairing  a  broken  or  misplaced  rail, 
was  killed  by  a  rapidly  moving  train,  and  it  appeared  he 
was  hurrying  in  his  work  to  make  the  track  safe  for  the 
passage  of  such  train,  which  he  knew  was  about  due,  and 
such  repair  was  necessary  to  save  the  train  from  being 
wrecked,  and  he  saw  it  when  near  at  hand  and  waived  his 
hat  as  a  signal  for  it  to  stop,  but  continued  his  work  too 
long,  that  a  judgment  of  nonsuit  was  proper."* 

However,  mere  apprehension  of  danger  is  insufficient, 
it  being  necessary  that  the  appearance  of  danger  be  such 
as  to  arouse  a  reasonable  apprehension  of  danger."^ 

§  501.  Exposure  of  life  to  save  property. 

A  servant  is  not  ordinarily  guilty  of  contributory  negli- 
gence, it  would  seem,  where  injured  while  making  a  rea- 
sonable effort  to  save  the  property  of  his  master  in  an 
emergency.  ^^^ 

511.  Central  R.  R.  Co.  v.  Cros-  Burlington  &  M.  R.  R.  Co.,  58 
by,  74  Ga.  737,  58  Am.  Rep.  463;  Neb.  396,  78  N.  W.  722.  See  also 
Pennsylvania  R.  Co.  v.  Raney,  89  Chesapeake  &  O.  R.  Co.  v.  Lang's 
Ind.  453,  46  Am.  Rep.  173.  Adm'x,    135   Ky.   76,    121    S.   W. 

512.  Ridley  v.  Mobile  &  0.  R.  993. 

Co.,    114    Tenn.    727,    86    S.    W.  514.     Rawlston  v.  East  Tenn.  V. 

606;  Missouri,  K.  &  T.  R.  Co.  of  &  G.  R.  Co.,  94  Ga.  536,  20  S.  E. 

Texas  v.  Goss,  31  Tex.  Civ.  App.  123. 
300,  72  S.  W.  94.  515.     Gulf,  C.  &  S.  F.  R.  Co.  v. 

513.  International  &  G.  N.  Roane,  33  Tex.  Civ.  App.  299,  76 
R.  Co.  V.  McVey,  81  S.  W.  (Tex.  S.  W.  771. 

Civ.   App.)   991;   Texas   Cent.   R.  516.     See  Houston  &  T.  C.  R. 

Co.  V.  Bender,  32  Tex.  Qv.  App.  Co.  v.  Smith,  51  S.  W.  (Tex.  Civ. 

568,  75  S.  W.  661;  Omaha  &  R.  App.)    506;   Prophet   v.    Kemper, 

V.    R.    Co.    V.    Krayenbuhl,    48  95  Mo.  App.  219. 
Neb.  553,  67  N.  W.  447;  Dailey  v. 
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IX.  Negligence  of  master  after  contributory  neg- 
ligence OF  servant. 

§  502.  Precautions  after  discovery  of  servant's  peril. 

It  has  become  settled  law  that  notwithstanding  an 
employee  has,  through  his  own  negligence  or  wrongful  act 
been  placed  in  a  position  of  danger,  such  negligence  or 
wrongful  act  will  not  preclude  recovery  for  injuries  sus- 
tained, if  by  the  exercise  of  ordinary  care  the  master,  or 
those  who  directly  represent  him,  could  have  averted  the 
threatened  injury  after  discovery  of  such  perU,  or,  as  held 
in  some  cases,  after  such  peril  ought  to  have  been  dis- 
covered by  the  exercise  of  ordinary  care.  There  is  no  dis- 
agreement by  the  courts  as  to  the  first  proposition  above 
stated,  but  as  to  the  latter  the  courts  are  not  agreed. 

§  503.  Actual  knowledge  the  rule  of  majority  of  courts. 

It  is  the  doctrine  of  the  majority  of  the  courts  that 
actual  knowledge,  and  not  merely  the  means  of  knowledge, 
must  be  shown  to  charge  employer  with  negligence  in 
failing  to  avert  a  threatened  injury  to  one  who  by  his  own 
negligence  or  wrongful  act  has  put  himself  into  a  position 
of  danger. ^^' 

517.  Ashman  v.  Flint  &  P.  M.  an  action  against  a  railroad  com- 
R.  Co.,  90  Mich.  567,  51  N.  W.  pany  for  the  death  of  an  employee 
645;  Dale  v.  Colfax  Consol.  Coal  caused  by  the  act  of  another  em- 
Co.,  121  la.  67,  107  N.  W.  1096;  ployee,  plaintiff  must  allege  that  the 
Morbey  v.  Chicago  &  N.  W.  R.  employer  acted  •wilfully  and  wan- 
Co.,  116  la.  84,  89  N.  W.  105;  tonly  to  justify  a  recovery,  not- 
Neel  V.  Bur.  C.  R.  &  N.  R.  Co.  106  withstanding  contributory  negli- 
la.  248;  Inland,  etc..  Coasting  Co.  gence;  allegations  of  fact  from 
V.  Tolson,  139  U.  S.  551;  Denman  which  the  jury  might  infer  wil- 
V.  Railway  Co.,  26  Minn.  357;  fulness  or  wantonness,  is  not 
Button  V.  Railway  Co.,  18  N.  Y.  suflcient.  It  was  stated:  "To  the 
248;  Newport  News,  &  M.  V.  implication  of  wilfulness,  wanton- 
Co.  V.  Howe,  52  Fed.  362,  3  C.  ness  or  reckless  indifference  to  prob- 
C.  A.  121;  Herbert  v.  Southern  able  consequences,  it  is  essential 
Pac.  Co.,  121  Cal.  227;  Alabama  that  the  act  done  or  omitted  should 
Great  Southern  R.  Co.  v.  Williams,  be  done  or  omitted  with  a  knowl- 
140  Ala.  230,  37  So.  255;  Georgia  edge  and  a  present  consciousness 
Pac.  R.  Co.  V.  Lea,  92  Ala.  262,  that  injury  will  probably  result; 
9  So.  230.  In  Alabama,  it  is  held,  in  and  this  consciousness  is  not  to  be 
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However,  in  some  states  the  rule  seems  to  be  that  the 
master  need,  not  have  actual  notice  in  time  to  prevent  the 
injury  but  he  is  liable  if  he  could  have  discovered  the 
danger  by  the  use  of  ordinary  care,  in  time  to  avert  the 
injury."^ 


implied  from  mere  knowledge  of 
the  elements  of  the  dangerous  situ- 
ation, for  this  the  party  charged 
may  have,  and  yet  act  only  negli- 
gently and  inadvertently  in  respect 
of  the  peril.  ...  Of  course, 
these  necessary  averments  may  be 
proven  by  the  circumstances." 
Louisville  &  N.  R.  Co.  v.  Brown, 
121  Ala.  221,  26  So.  609. 

518.  Payne  v.  Missouri  Pac.  R. 
Co.,  105  Mo.  App.  155,  79  S.  W. 
719;  McKee  v.  Chicago,  B.  &  Q. 
R.  Co.,  96  Mo.  App.  671,  70  S. 
W.  922.  It  would  seem  that  the 
particular  Federal  court  adhered 
to  the  doctrine  that  the  master 
will  be  liable  notwithstanding  the 
contributory  negligence  of  the 
servant  if  he  or  those  who  directly 
represent  might  have  discovered 
such  servant's  peril  in  time  to  have 
avoided  injury  to  him.  Thus, 
where  a  car  counter  of  a  railroad 
company,  in  crossing  the  tracks  in 
the  yard  shortly  after  midnight, 
having  a  lighted  lantern,  was  run 
over  and  killed  by  an  engine  at  a 
point  where  he  could  have  been 
seen  by  the  engineer  in  time  to 
avoid  injury  to  such  employee,  the 
circumstances  making  it  probable 
that  the  engineer  was  asleep,  a  ver- 
dict for  the  plaintiff  was  sustained. 
Craft  V.  Northern  Pac.  R.  Co.,  62 
Fed.  735  [affirmed  in  69  Fed.  124]. 
Where  the  trial  court  charged  "that 
even  if  they  (the  jury)  should  be- 
lieve that  plaintiff  contributed  to 
his  injury  by  his  own  neglect,  yet 


if  his  co-employee,  servants  and 
employees  could  have  avoided 
plaintiff's  injury  and  damage  by  the 
exercise  of  ordinary  care,  defend- 
ant would  be  liable,"  it  was  said 
that  "it  permitted  a  recovery  for 
ordinary  negligence  of  appellant's 
servants,  and  this  is  not  the  law." 
Louisville  &  N.  R.  Co.  v.  Foard, 
20  Ky.  L.  Rep.  464,  47  S.  W. 
342.  It  seems  the  Kentucky 
court  afterward  held  that  actual 
knowledge  of  an  employee's  dan- 
ger is  not  necessary  to  impose 
liabiUty  upon  the  master,  as 
it  was  stated:  "Though  a  brake- 
man  injured  iu  coupUng  cars  was 
guilty  of  contributory  negligence 
in  unnecessarily  assuming  a  posi- 
tion unnecessarily  dangerous,  yet 
if  the  engineer  backed  the  moving 
cars  at  an  unusual  speed,  whereby 
he  caused  the  injury,  when  he  might 
by  the  exercise  of  ordinary  care 
have  known  of  the  dangerous  po- 
sition of  the  brakeman,  the  com- 
pany is  liable;  actual  knowledge 
of  the  brakeman's  danger  not  being 
necessary  to  impose  the  liability." 
Louisville  &  N.  R.  Co.  v.  Adams' 
Admr.,  21  Ky.  L.  Rep.  498,  51  S. 
W.  677.  And  in  a  later  case  the 
rule  as  to  actual  knowledge  not 
being  necessary  is  again  reiterated. 
Louisville  &  N.  R.  Co.  v.  Lowe,  118 
Ky.  260,  80  S.  W.  768,  66  L.  R. 
A.  122.  The  Louisiana  court  is 
among  those  which  hold  that  an 
employee  (an  engineer)  may  be 
negligent   in   not   discovering   the 
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§  504.  What  required  to  be  shown. 

In  order  to  predicate  a  liability  of  the  master  for  his 
subsequent  negligence,  after  contributory  negligence  on 
the  part  of  an  employee  injured,  it  must  appear  from  the 
facts,  in  those  states  where  actual  knowledge  is  neces- 
sary, that  the  master  or  his  servant  knew  of  the  perilous 
situation  of  the  injured  employee,  or  that  by  his  conduct 
he  was  probably  about  to  be  imperilled,  and  that  the 
master  or  his  servant  charged  with  the  negligence,  failed 
to  exercise  due  care  in  averting  the  injury,  and  that  such 
negligence  was  the  proximate  cause  of  the  injury.^" 

It  is  well  settled,  however,  that  the  surrounding  cir- 
cumstances may  be  taken  into  account  in  determining 
whether  the  representative  of  the  master  had  actual 
knowledge;  that  is,  the  fact  of  such  knowledge  may  be 
established  without  proving  the  possession  of  such 
knowledge  by  such  employees  themselves. ^^^ 


peril  of  another,  so  placed  by  Ms 
own  negligence;  also  that  the  serv- 
ant's contributory  negligence  in 
such  a  case  is  only  the  remote  cause 
of  the  injury.  Davenport  &  F.  B. 
Dubach  Lbr.  Co.,  112  La.  943,  36 
So.  812.  It  seems  the  North  Caro- 
lina court  hold  that  the  master  may 
be  liable  for  an  injury  to  a  servant 
who  has  negligently  placed  him- 
self in  a  position  of  perU,  if  the 
servant,  having  the  means  to  pre- 
vent injury,  fails  to  use  ordinary 
care  to  do  so,  not  only  after  discov- 
ery of  the  perilous  position  of  the 
former,  but  if  he  could  have  seen 
him  in  time  to  avoid  such  injury. 
Smith  V.  Atlanta  &  C.  Air  Line  R. 
Co.,  132  N.  Car.  819,  44  S.  E.  663. 
The  Texas  court  incline  to  the 
doctriae  that  in  order  to  sustain  a 
charge  of  negligence  in  cases  where 
an  employee  is  in  a  position  of  peril, 
that  it  is  not  necessary  that  it  be 
made  to  appear  that  the  particular 


co-employee  should  have  actual 
knowledge  of  the  former's  position 
of  peril,  but  that  it  is  sufficient  if 
the  danger  could  have  been  dis- 
covered by  the  exercise  of  ordinary 
care.  An  instruction  to  the  effect 
that  if  an  engineer  could  have  seen 
the  employee's  danger  by  the  use 
of  ordinary  care,  and  the  engineer 
by  ordinary  care  could  have 
stopped  the  train,  etc.,  after  he  dis- 
covered plaintiff's  danger,  or  after 
the  danger  could  have  been  dis- 
covered by  a  man  of  ordinary  pru- 
dence, etc.,  failure  in  these  respects 
was  negligence,  was  held  proper. 
Gulf  C.  &  S.  F.  R.  Co.  V.  Roane,  75 
S.  W.  (Tex.  Civ.  App.)  845.  To 
same  effect,  Galveston  H.  &  S.  A. 
R.  Co.  V.  CoUins,  24  Tex.  Civ.  App. 
143,  57  S.  W.  884. 

519.  LouisviUe  &  N.  R.  Co.  v. 
Young,  153  Ala.  232,  45  So.  238. 

520.  Dale    v.    Colfax    Consol. 
Coal  Co.,  121  la.  67,  107  N.  W. 
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§  505.  Knowledge  of  peril  must  have  been  discovered 
in  time  to  have  avoided  accident. 

Where  injixry  is  threatened  to  a  person  who  has  neg- 
ligently placed  himself  in  a  situation  of  danger,  if  the 
question  arises  as  to  the  measure  of  care  it  was  the  duty 
of  another  to  have  observed  in  ease  it  was  within  his 
power  to  have  avoided  the  consequences  of  the  plaintiff's 


1096.  Sucli  rule  was  applied  where 
an  employee  had  fallen  from  the 
rear  of  a  train,  moving  slowly  from 
two  to  four  miles  an  hour,  and  it 
was  claimed  that  the  conductor 
saw  his  perilous  position  in  time 
to  have  signalled  and  stopped  the 
train,  before  it  ran  over  the  em- 
ployee, he  having  crawled  or  been 
pushed  some  forty  feet  before  the 
wheels  ran  over  his  foot.  Id.  The 
same  court,  however,  in  a  prior 
case,  virtually  held  that  if  the  mas- 
ter might,  in  the  exercise  of  ordi- 
nary care,  have  discovered  the 
plaintiff's  peril  after  he  had  negli- 
gently assumed  it,  but  did  not,  con- 
tributory negligence  will  not  pre- 
vail as  a  defense.  This  was  where 
an  employee  was  injured  while 
stepping  between  an  engine  and 
car  to  uncouple  them  and  in  so  do- 
ing the  pilot  of  the  engine  struck 
his  leg  carrying  him  to  a  frog  in  the 
track  into  which  his  foot  caught, 
and  where  the  charge  was  that  the 
engineer  and  fireman  were  negli- 
gent in  not  discovering  his  peril  by 
observing  that  he  was  on  the 
pilot,  before  his  foot  was  caught. 
Neville  v.  Chicago  &  N.  W.  R.  Co., 
79  la.  232,  44  N.  W.  367.  And  in 
another  case,  where  the  tracks  of 
different  railway  companies  ran 
parallel  in  a  raiboad  yard,  that  the 
employee  of  one  such  company,  in 
standing   upon    the    track   of   the 


other  to  give  signals  to  a  train  upon 
which  he  was  employed,  was  not 
obliged  to  look  and  listen  for  trains 
moving  on  such  track;  that  the 
duty  of  one  such  company  towards 
the  employees  of  the  other  was  the 
same  as  in  respect  to  its  own.  Such 
employee  having  received  injury 
the  defendant  was  held  liable  on 
the  ground  that  the  engineer  and 
fireman  failed  to  see  him,  or,  if 
seeing  him,  failed  to  stop  the  en- 
gine until  he  should  get  through 
with  his  signals.  Such  is  the  effect 
of  the  decision — that  such  em- 
ployees upon  the  engine  must  look 
out  for  him,  but  he  owed  no  duty 
to  himself  to  look  out  for  the  train. 
McMarshaU  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  80  la.  767,  45  N.  W.  1065, 
20  Am.  St.  Rep.  445.  Where  an 
instruction  was  subject  to  the  ob- 
jection that  the  jury  might  excuse 
the  plaintiff's  contributory  negli- 
gence, if  the  fireman  or  engineer 
might,  in  the  exercise  of  ordinary 
care,  have  seen  the  peril  of  an  em- 
ployee standing  on  the  track  in 
time  to  have  avoided  injury  to  him, 
it  was  said:  When  the  negligent 
act  which  causes  an  injury  is  done 
after  the  negligence  of  the  injured 
party  is  known  to  the  other  party, 
and  the  injury  could  have  been 
avoided  by  the  exercise  of  reason- 
able care  on  his  part,  there  is  an 
exception  to  the  general  rule,  and 
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negligence,  then  in  order  to  charge  the  defendant  it 
must  be  shown  he  had  knowledge  of  the  peril  in  which 
plaintiff  had  placed  himself,  at  least  long  enough  before 
the  injury  was  inflicted  to  have  enabled  him  to  form  an 
intelligent  opinion  as  to  how  the  injury  might  be  avoided 
and  to  apply  the  means.^^^ 

Thus,  where  an  employee  was  injured  by  a  passing 
train,  while  sitting  near  the  track  in  an  unconscious 
condition,  it  was  held  that  it  must  be  shown  that  the 
engineer  saw  him  in  time  to  avoid  the  accident;  the 
fact  that  the  engineer  could  have  seen  him  not  being 
suf&cient.^^^ 

§  506.  Employee  must  have  done  what  was  in  his  power 
to  save  himself  after  aware  of  his  peril. 
A  concise  statement  of  the  rule  as  pronounced  by  a 
learned  court,  is:  "If  defendant  knew  of  the  plaintiff's 
peril  in  time  to  have  prevented  the  injury,  and  could 
have  prevented  it  by  the  use  of  means  then  imder  his 
control,  and  neghgently  failed  to  apply  the  means  to 
prevent  the  injury,  and  plaintiff  was  injured  in  conse- 
quence of  such  negUgence,  he  would  be  entitled  to  re- 
cover, notwithstanding  plaintiff  may  have  been  guilty 
of  contributory  neghgenee,  provided  that  plaintiff  did 

the  contributory  negligence  of  the  sufficient  that  means  of  knowledge 

injured  party  will  not  defeat  a  re-  were  available  and  not  used,  unless 

covery.     (Citing   Morris   v.    Rail-  in  exceptional   cases.     To   extend 

way  Co.,  45  Iowa,  29;  Deeds  v.  the  exception  would  in  effect  ignore 

Railway  Co.,  69  la.  164;  Romick  the  doctrine  of  contributory  negU- 

V.  Railway  Co.,  62  la.  167;  McKean  gence  and  make  the  defendant  ab- 

V.    Railway     Co.,  65  Iowa,  192;  solutely  liable.     Keefe  v.  C.  &  N. 

O'Rourke  v.  RaUway  Co.,  44  la.  W.  R.  Co.,  92  la.  182,  60  N.  W. 

531;  Cooper  v.   Railway  Co.,  id.  503,  54  Am.  St.  Rep.  542. 
138;  Spencer  v.  Railway  Co.,  29  521.     Chicago,  B.  &  Q.  R.  Co.  v. 

la.   55.)     This  exception  depends  Johnson,  Admr.,  103  111.  512. 
upon  the  failure  of  the  person  who  522.     Robinson  v.  Louisville  & 

is  sought  to  be  made  liable  for  the  N.  W.  R.,  15  Ky.  L.  Rep.  626,  24 

injury  to  use  reasonable  care  to  S.  W.  625.     Rule  in  Kentucky  now 

avoid  it  after  the  negligence  of  the  to  the  contrary,  see  supra,  second 

other  party  is  known.     It  is  not  paragraph  of  this  subdivision. 
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all  lie  could  to  prevent  the  accident  and  save  himself 
from  harm  after  be  became  aware  of  his  perU."^^' 

§  507.  Duty  after  discovery  of  peril:  failure  to  exer- 
cise best  judgment  possible. 
If  after  the  discovery  of  the  peril  of  an  employee,  the 
master  or  his  representative  in  good  faith  exercises  due 
care  and  diligence  or  adopts  the  means  he  believes  to 
be  the  best  to  prevent  an  injury,  and  injury  results 
notwithstanding,  it  cannot  be  said  he  is  guilty  of  negli- 
gence or  wilful  wrong.  Failure  to  exercise  the  best 
judgment  the  case  renders  possible  does  not  establish 
lack  of  care  and  skill  upon  his  part.     Error  of  judgment 

cannot  have  the  effect  to  render  the  master  respons- 
ible.^ ^4 

§  508.  Mere  knowledge  of  situation  not  sufficient  to 
charge  negligence. 
Mere  knowledge  of  the  situation  of  an  employee  is 
not  sufficient  to  sustain  a  charge  of  negligence  on  the 
part  of  another.  It  must  appear  that  the  latter  knew 
that  the  former  was  in  peril  from  the  situation  and  that 
he  was  required  by  the  conditions,  as  known  by  him,  to 
exercise  due  care  in  order  to  protect  him  from  imminent 
danger.  In  other  words,  he  must  know  of  the  peril 
from  the  exposed  position  or  condition.  Thus,  an  en- 
gineer has  a  right  to  suppose  that  section  men  upon  a 
hand  car  know  of  the  approach  of  his  train,  and  his  duty 
to  use  every  effort  to  stop  his  engine  arises  only  when 
it  appears  to  him  that  they  are  not  aware  of  the  ap- 
proach of  the  train,  and  are  not  likely  to  leave  the  track 
in  time  to  allow  it  to  pass.*^^ 

523.  Louisville  &  N.  R.  Co.  v.  525.  Netting  v.  Chicago,  St.  P. 
Hurt,  101  Ala.  34,  13  So.  130.  &  Kan.  City  R.  Co.,  98  la.  554,  67 

524.  LouisviUe  &  N.  R.  Co.  v.  N.  W.  404.  Trainmen  have  a  right 
Markee,  103  Ala.  160,  15  So.  511,  to  assume  that  a  section  man  seen 
49  Am.  St.  Rep.  21 ;  Lewis  v.  Long  by  them  in  a  place  of  safety,  will 
Island  R.  Co.,  162  N.  Y.  52,  56  N.  not  place  himself  in  a  position  of 
E.  548.  danger,  and  hence  are  not  required 
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In  other  words,  the  master  or  his  representative  must 
have  means  of  knowing  that  the  servant  is  in  peril. ^^" 

Duty  to  sound  whistle. 

Where  a  section  hand  was  seen  by  the  operatives  of 
a  train  in  a  position  of  danger  on  the  track,  even  though 
the  bell  was  ringing,  it  being  apparent  that  he  was  un- 
aware of  the  approach  of  the  train,  it  became  the  duty  of 
those  upon  the  engine  to  sound  the  whistle,  and  it  was 
held  neghgence  not  to  have  done  so.^" 

The  same  court,  however,  declares  that  the  doctrine 
of  the  duty  and  liability  of  an  employee  upon  discovery 
of  a  servant's  peril  does  not  apply  to  section  men  until 


to  stop  the  train  or  check  the  speed. 
Helm  V.  Missouri  Pac.  R.  Co.,  185 
Mo.  212,  84  S.  W.  5. 

526.  Missouri,  K.  &  T.  R.  Co. 
V.  Collins,  15  Tex.  Civ.  App.  21, 
39  S.  W.  150.  In  Texas,  however, 
the  com-t  held  in  a  later  case  that 
■where  those  in  charge  of  an  ap- 
proaching train  observe  an  em- 
ployee on  the  tracks,  it  becomes 
their  duty,  even  before  discovering 
his  peril,  to  exercise  that  degree  of 
care  which  an  ordinarily  prudent 
person  would  exercise  under  simi- 
lar circumstances  to  avoid  injury 
to  him.  St.  Louis  Southwestern  R. 
Co.  V.  Jacobson,  28  Tex.  Civ.  App. 
150,  66  S.  W.  1111.  The  former 
case  held  that  the  mere  fact  that 
servants  in  charge  of  a  train  saw 
the  injured  employee  in  time  to 
stop  the  train,  and  thus  prevent  the 
accident  and  injury  to  him,  is  not 
alone  sufficient  to  sustain  a  charge 
of  negligence  on  the  part  of  such 
servants.  It  must  also  appear  that 
they  knew  of  his  peril.  Missouri, 
K.  &  T.  R.  Co.  V.  Collins,  15  Tex. 
Civ.  App.  21,  39  S.  W.  150.  It  was 
held,  however,  by  another  court, 


where  both  the  engineer  and  fire- 
man saw  an  employee  working 
upon  the  track,  when  forty  yards 
from  him,  and  observed  that  he  was 
probably  unaware  of  their  ap- 
proach, and  made  no  effort  to  stop 
the  engine,  it  appearing  that  the 
noise  of  an  engine  near  by  pre- 
vented the  trackman  from  hearing 
the  approach  of  such  engine,  that 
there  was  such  negligence  charge- 
able to  the  master  as  entitled  the 
injured  employee  to  recover.  Kan- 
sas &  A.  v.  R.  Co.  V.  Fitzhugh,  61 
Ark.  341,  33  S.  W.  960.  See  also 
Daily  v.  Burlington  &  M.  R.  Co., 
68  Neb.  396,  78  N.  W.  722.  And 
by  still  another  that  it  was  negli- 
gence on  the  part  of  the  employee 
of  a  raib-oad  company,  under  the 
circumstances,  where  another  em- 
ployee was  at  work  on  the  track, 
with  his  cap  drawn  over  his  ears, 
having  reason  to  believe  that  the 
latter  did  not  hear  the  usual  warn- 
ings, not  to  have  stopped  the  train. 
Kelley  v.  Chicago,  B.  &  Q.  R.  Co., 
118  la.  387,  92  N.  W.  45. 

527.     Mills  V.  Missouri  Pac.  R, 
Co.,  199  Mo.  66,  94  S.  W.  973. 
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the  engineer  of  the  approaching  train  has  good  reason 
to  believe  they  will  not  get  out  of  the  way.^^* 

It  was  held  to  have  been  the  duty  of  an  engineer,  upon 
seeing  an  employee  ahead  upon  a  velocipede,  on  ob- 
serving that  he  was  ignorant  of  the  approach  of  his 
engine,  to  warn  him  by  the  giving  of  the  danger  signals, 
and  if  necessary  to  avoid  injury  to  him,  to  have  stopped 
the  train/ ^' 

Conductor  having  reason  to  believe  that  a  brake- 
man  may  attempt  to  mount  train. 
Although  a  conductor  has  reason  to  beheve  that  a 
brakeman  may  attempt  to  board  a  moving  train,  yet 
the  rule  that  contributory  neghgence  will  not  be  a  defense, 
if  after  the  discovery  of  the  position  of  peril,  the  injury 
could  be  avoided  by  the  exercise  of  proper  care,  will 
not  apply  so  as  to  require  him  to  slacken  the  speed  of 
the  train,  as  he  has  a  right  to  assume  that  such  brake- 
man  would  not  attempt  the  act,  imless  the  speed  was 
such  that  it  could  be  accomplished  with  safety.^'" 

Danger  signal  given. 
Employees  upon  a  moving  engine  hauling  a  train, 
cannot  be  said  to  have  been  neghgent,  after  discovery 
of  the  peril  of  a  brakeman  upon  the  track,  where  they 
gave  the  danger  signal  and  such  trainman  had  time  if 
he  stepped  backward  to  cross  the  track.  They  had  a 
right  to  assume  that  he  would  do  so.^^^ 

Condition  of  intoxicated  person. 

While  it  may  be  the  duty  of  an  employer  to  protect 
one  of  his  employees,  a  brakeman,  from  the  consequences 
of  his  voluntary  intoxication,  where  such  condition  is 


528.     Evans  v.  Wabash  R.  Co.,  529.     Lynch  v.  Chicago  &  A.  R. 

178  Mo.  508,  77  S.  W.  515;  Koons  Co.,  208  Mo.  1,  106  S.  W.  68. 

V.  Kansas  City  Suburban  Belt  R.  530.    Louisville  &  N.  R.  Co.  v. 

Co.,  178  Mo.  591,  77  S.  W.  755;  WaUace,  90  Tenn.  53, 15  S.  W.  921. 

Sissell  V.  St.  Louis  &  S.  F.  R.  Co.,  531.    Fisk  v.  Chicago,  M.  &  St. 

214  Mo.  515,  113  S.  W.  1104.  P.  R.  Co.,  Ill  la.  392,  82  N.  W. 
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known  to  those  in  charge  of  the  train,  the  employer 
cannot  be  held  hable  for  injuries  sustained  by  such  an 
intoxicated  employee,  where  his  condition  is  not  actually 
known,  or  ought  to  have  been  known,  to  them.^'^ 

§  509.  Due  care  exercised  by  master  to  avoid  accident. 

Where  a  flagman  seated  himself  on  the  end  of  a  rail- 
road tie  and,  falling  asleep,  did  not  heed  the  warnings 
given  by  an  approaching  train,  and  was  struck  by  the 
engine  and  killed,  and  it  appeared  the  brakes  were 
apphed  when  it  was  seen  the  deceased  did  not  move, 
but  when  it  was  too  late  to  avoid  the  accident,  neghgence 
on  the  part  of  the  engineer  did  not  appear,  such  as  to 
reheve  the  flagman  from  the  consequences  of  his  own 
contributory  negligence.^^^ 

There  was  not  a  failure  to  exercise  proper  care  on  the 
part  of  an  engineer  where,  after  discovering  that  the 
object  on  the  track  was  a  man,  he  did  all  that  was  within 
his  power  to  stop  the  train.  It  was  said  the  company 
was  under  no  obUgation  to  look  out  for  him  and  owed 
him  no  duty  until  his  presence  was  discovered.  He  was 
engaged  iu  no  duty  at  the  time.^'* 

§  510.  Subsequent  negligence  of  injured  employee. 

In  Alabama  the  court  stating  the  general  rule  added: 
The  master  will  be  liable  "unless  the  servant  is  still  guilty 
of  subsequent  negligence.  That  to  be  guilty  of  subse- 
quent neghgence  he  must  have  been  conscious  of  hie 
peril."  In  the  particular  case  an  employee  flagging  a 
train  sat  down  upon  the  end  of  the  ties  and  was  struck 
and  killed  by  a  train.  It  was  said:  "If  for  any  reason 
the  flagman  did  not  know  of  the  immediate  approach 
of  the  train  he  was  not  guilty  of  negligence  subsequent 
to  or  concurrent  with  the  negligence  of  the  trainmen 

632.    Parker  v.  Winona  &  St.  534.     Cmcinnati,  N.  O.  &  T.  P. 

Peter  R.  Co.,  83  Minn.  212,  86  N.      R.  Co.  v.  Reynolds  Admr.,  31  Ky. 
W.  2.  L.  Rep.  29,  102  S.  W.  888. 

533.     Stewart    v.    Southern    R. 
Co.,  128  N.  Car.  517,  39  S.  E.  51. 
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after  discovery  of  Ms  peril.     If  he  was  conscious  of  the 
approach  of  the  train  and  failed  to  leave  the  track,  he 
was  giiilty  of  such  subsequent  negligence." ^^^ 
§  511.  Servant  caught  in  machinery,  duty  of  master  to 
rescue. 

Where  a  servant  is  caught  in  the  master's  machinery, 
some  courts  have  held  that  the  master,  after  notice  of 
the  situation,  must  use  reasonable  care  to  speedily  re- 
lease the  servant. ^'° 

Other  courts,  however,  have  held  that  the  master  is 
not  liable  because  he  does  not  promptly  take  active 
steps  to  come  to  the  rescue.^" 
§  512.  Rule  in  North  Carolina. 

In  North  Carolina,  it  is  held  that  where  the  negligence 
of  defendant  is  a  continuing  negUgence,  such  as  the 
failure  to  furnish  safe  appliances  in  general  use,  when 
the  use  of  such  appliances  would  have  prevented  the 
possibility  of  the  injury,  there  can  be  no  contributory 
neghgence  which  will  discharge  the  master's  liability. ^'^ 

Thus,  it  is  held  that  where  a  servant  is  injured  while 
making  a  coupling,   and  the  company  is  negligent  in 

535.  Alabama,  Great  Southern  jurisdictions  a  master  is  not  re- 
R.  Co.  V.  MeWhorter,  156  Ala.  269,  sponsible.  In  Stager  v.  Troy  Laun- 
47  So.  84.  dry  Co.,  38  Or.  480,  63  Pac.  645, 

536.  In  Minnesota  it  was  held  53  L.  R.  A.  459,  the  manager  did 
a  question  for  the  jury  where  aa  not  know  how  to  operate  the  man- 
employee,  while  operating  an  iron-  gle  to  release  the  servant's  hand, 
ing  mangle,  had  her  fingers  caught  and  the  case  was  reversed  because 
between  the  rollers,  whether  the  of  an  instruction  that  plaintiff  was 
master  was  not  guilty  of  negligence,  entitled  to  recover  if  defendant 
after  having  been  notified  of  the  faUed  to  do  any  act  which  would 
situation,  in  starting  the  machine,  minimize  the  injury,  and  it  was 
thereby  drawing  her  hand  ftirther  in  held  that  the  company's  repre- 
and  greatly  increasing  the  injury,  sentatives  had  done  all  they  could. 
Raasch  v.  Elite  Laundry  Co.,  98  537.  Allen  v.  Hixson,  111  Ga. 
Minn.  357,  108  N.  W.  477,  7  L.  R.  460,  36  S.  E.  810. 

A.  940,  n.  s.     There  was  no  pre-  638.     Orr  v.  Southern  Bell  T.  & 

tense  that  the  starting  of  the  ma-  T.  Co.,  132  N.  C.  691,  44  S.  E.  401; 

chine  was  wilful  but  only  that  the  Troxler  v.  Southern  R.  Co.,   124 

proper   means   were   not   adopted  N.  C.  189,  32  S.  E.  550,  44  L.  R.  A. 

for  releasing  her  hand,  mere  error  313. 
of  judgment  for  which  in  other 
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failing  to  equip  the  cars  with  automatic  couplers,  con- 
tributory negligence  is  no  defense.  ^^' 

§  513.  Pleading. 

In  Iowa,  if  the  plaintiff,  by  plea,  denies  the  allegations 
of  contributory  negligence  in  the  answer,  which  he  may 
do,  although  contributory  negligence  is  an  affirmative 
defense,  if  he  rehes  upon  the  ground  that  the  defendant 
could  have  avoided  the  injury  by  reasonable  care  after 
discovering  the  contributory  negligence  of  the  plaintiff, 
he  should  expressly  plead  that  issue,  and  it  is  error  to 
submit  such  issue  in  the  absence  of  such  plea.^^" 

X.  Rules  in  paeticular  jurisdictions. 

§  514.  Alabama. 

In  this  state,  a  plea  of  contributory  negligence  is  no 
answer  to  a  complaint  counting  upon  wilful  and  wanton 
negligence.^" 

A  failure  to  do  an  act  which  if  done  might  or  would 
have  avoided  the  injury  does  not  necessarily  consti- 
tute it  an  intentional  or  such  a  wilful  or  wanton  wrong 
as  to  be  equivalent  to  intentional  wrong.  Such  a  rule 
would  require  infalhbility  in  the  selection  of  the  means 
used  to  prevent  the  injury.  No  employer  owes  such  a 
duty  to  his  employee.  Due  care  and  reasonable  dili- 
gence is  all  that  is  required."^ 

539.  Fleming  v.  Southern  R.  542.  Riekmond  &  D.  R.  Co.  v. 
Co.,  131  N.  C.  476,  42  S.  E.  905.  Bivins,  103  Ala.  142,  15  So.  515. 

540.  Ford  v.  Chicago,  R.  I.  &  In  order  to  recover  notwithstanding 
Pac.  R.  Co.,  106  la.  85,  71  N.  W.  the  contributory  negligence  of  a 
332.  plaintiff,  it  is  essential  that  it  ap- 

541.  Louis-ville  &  N.  R.  Co.  v.  pear  that  the  offending  servant,  in 
Markee,  102  Ala.  160,  15  So.  511,  committing  the  act,  acted  reok- 
49  Am.  St.  Rep.  21;  Railroad  Co.  lessly  or  wantonly  in  such  a  manner 
V.  Frazier,  93  Ala.  45,  9  So.  303;  as  that  the  law  imputes  to  him  a 
Railroad  Co.  v.  Watson,  90  Ala.  68,  wiUingness  to  inflict  the  injury,  or 
8  So.  249;  Railroad  Co.  v.  Stewart,  an  intention  to  do  so.  Knowledge 
91  Ala.  421,  8  So.  708;  Crocker's  of  the  probable  consequences  of 
case,  95  Ala.  412,  11  So.  262.  the  wrongful  act  is  essential  to  the 
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Notwithstanding  the  language  used  in  the  decisions, 
there  is  some  question,  however,  whether  the  Alabama 
rule  is  anything  more  than  a  reiteration  of  the  rule  in 
regard  to  the  effect  of  negligence  of  the  master  after 
the  contributory  negligence  of  the  injured  servant. 


imputation  of  wilfulness  in  respect 
to  it.  There  must  be  a  conscious- 
ness on  the  part  of  the  person 
charged  with  the  misconduct  re- 
sulting in  injury  that  his  conduct 
■will  necessarily  or  probably  pro- 
duce the  harmful  result  complained 
of,  before  the  law  will  impute  to 
him  a  willingness  to  inflict  the  in- 
jury. Anniston  Pipe  Works  v. 
Dickey,  93  Ala.  418,  9  So.  720. 
Where  it  was  urged  that  failing  to 
keep  a  proper  lookout  by  an  engi- 
neer was  wilful  neglect  (the  injury 
occurring  to  a  traveler  at  a  cross- 
ing), it  was  said  in  reference  to  a 
charge  by  the  court:  "The  fault  in 
the  court's  definition  in  this  regard 
lies,  in  our  opinion,  in  the  assump- 
tion that  recklessness  or  wanton- 
ness implying  wilful  and  intentional 
wrong  doing  may  be  predicated  on 
a  mere  omission  of  duty  under  cir- 
cumstances which  do  not  them- 
selves impute  to  the  person  so  fail- 
ing to  discharge  the  duty  a  sense  of 
the  probable  consequences  of  the 
omission.  The  charges  given  by 
the  court  in  this  connection,  and 
its  rulings  on  charges  requested  by 
the  defendant,  proceed  on  the  the- 
ory that  a  mere  failure  on  the  part 
of  the  defendant's  employees  to  see 
plaintiff's  wagon  and  team  as  soon 
as  they  might  have  seen  them  by 
the  exercise  of  due  care  was  such 
recklessness  or  wantonness  as  im- 
plies a  willingness  or  a  purpose  on 
their  part  to  inflict  the  injury  com- 
plained of.      We  do  not  think  that 


this  proposition  can  be  maintained 
either  logically  or  upon  the  author- 
ities. The  failure  to  keep  a  look- 
out which  it  was  the  duty  of  the 
defendant's  employees  to  main- 
tain, and  which  would  sooner  have 
disclosed  the  peril  of  the  driver  and 
plaintiff's  wagon  and  team,  even 
conceding  that  such  would  have 
been  the  case,  was  at  the  most 
mere  negligence,  inattention,  in- 
advertence; and  it  cannot  be  seen 
in  the  nature  of  things  how  a  pur- 
pose to  accomplish  a  given  result 
can  be  imputed  to  mental  condi- 
tions, the  very  essence  of  which  is 
the  absence  of  all  thought  on  the 
subject.  To  say  that  one  intends 
a  result  which  springs  solely  from 
his  mind,  not  addressing  himself 
to  the  factors  which  conduce  to  it, 
to  imply  a  purpose  to  do  a 
thing  from  inadvertence  in  respect 
to  it,  are  contradiction  in  terms. 
Wilful  and  intentional  wrong,  a 
willingness  to  inflict  injury,  can- 
not be  imputed  to  one  who  is 
without  consciousness  from  what- 
ever cause  that  his  conduct  will 
inevitably  or  probably  lead  to 
wrong  and  injury."  "The  theory 
of  contributory  negligence  as  a  de- 
fense is  that,  conjointly  with  negli- 
gence on  the  part  of  the  defendant, 
it  conduces  to  fhe  damnifying  re- 
sult and  defeats  any  action  the 
gravamen  of  which  is  such  negli- 
gence. If  defendant's  conduct  is 
not  merely  negligent,  but  worse, 
there  is  nothing  for  plaintiff's  want 
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§  515.  Florida. 

The  act  of  June  7,  1877,  section  3744,  was  adopted  from 
tlie  Code  of  the  state  of  Georgia.  The  construction 
placed  upon  the  act  by  the  Georgia  court  became  an 
integral  part  of  the  law.     Hence  it  was  held  that  to 


of  care  to  contribute  to,  there  is  no 
lack  of  mere  prudence  and  dili- 
gence of  like  kind  on  the  part  of  the 
defendant,  and  conjunctively  to 
constitute  the  efBcient  cause.  Mere 
negligence,  on  the  one  hand,  can- 
not be  said  to  aid  mlfulness  on  the 
other,  and  hence  such  negligence 
of  a  plaintiff  is  no  defense  against 
the  consequences  of  the  ■wilfulness 
of  the  defendant.  But  nothing 
short  of  the  elements  of  actual 
knowledge  of  the  situation  on  the 
part  of  the  defendant's  employees 
and  their  omission  of  preventative 
efiort  after  that  knowledge  is 
brought  home  to  them,  where  there 
is  reasonable  prospect  that  such 
effort  wiU  prevail,  will  suffice  to 
avoid  the  defense  of  contributory 
negligence  on  the  part  of  or  imput- 
able to  the  plaintiff."  Georgia  Pa- 
cific R.  Co.  V.  Lee,  92  Ala.  262,  9 
So.  230.  The  doctrine  stated  in 
the  foregoing  paragraph  was  ap- 
proved, yet  it  was  said  in  reference 
to  a  defective  track:  Consciousness 
of  the  existence  of  such  defective 
condition  of  the  track,  and  that  the 
derailment  of  the  car  might  or 
would  be  the  probable  consequences 
thereof,  is  an  essential  constituent 
of  the  degree  of  negligence,  evinc- 
ing a  reckless  indifference  to  the 
consequences,  or  a  wanton  or  wilful 
infliction  of  the  injury.  That  there 
was  evidence  which,  if  believed, 
knowledge  of  the  defective  condi- 
tion of  the  cross  ties  might  be  in- 
ferred.    It   was  further  said  that 


what  was  said  did  not  harmonize 
with  the  expression  in  the  opinion 
in  Railroad  Co.  v.  HiU,  90  Ala.  71, 
8  So.  90,  to  the  effect  that  "we  are 
satisfied  that  it  (the  evidence)  tend- 
ing to  show  a  condition  of  the  track 
not  to  know  and  remedy  which  was 
such  gross  negligence  on  the  part  of 
the  company  as  implied  reckless- 
ness and  wantonness,  such  indif- 
ference to  the  probable  conse- 
quences of  its  continued  use,  such 
disregard  of  the  safety  of  passen- 
gers being  transported  over  it,  as  is 
the  equivalent  of  intentional  wrong 
or  a  wUlingness  to  inflict  the  injury 
complained  of."  The  inaccuracy 
of  the  expression  quoted  consists  in 
making  the  omission  to  discover 
and  remedy  the  bad  condition  of 
the  track — simple  negligence — the 
equivalent  of  consciousness  of  the 
probable  consequences,  instead  of 
sajdng  that  such  consciousness 
might  be  inferred  from  the  evi- 
dence. Richmond  &  D.  R.  Co.  v. 
Vance,  93  Ala.  144,  9  So.  574.  It 
was  said  in  reference  to  the  Ala- 
bama Code,  section  2590,  that  when 
an  employee  sustains  injury  in  the 
eases  and  under  the  conditions 
specified  in  the  statute,  it  operates 
to  take  from  the  employer  the  de- 
fense that  the  employee  implicitly 
contracts  to  assume  the  known  and 
ordinary  risks  incident  to  his  em- 
ployment. To  this  extent,  and  to 
this  extent  only,  is  the  common  law 
rule  abrogated.  Contributory  neg- 
ligence cannot  be  imputed  to  an 
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entitle  an  employee  to  recover  by  reason  of  the  negli- 
gence of  a  co-employee,  lie  must  himself  be  entirely 
free  from  fault  or  negligence.^*' 

§  516.  Georgia. 

Under  the  Georgia  Code  (copied  in  Florida  on  this 
point),  as  it  existed  prior  to  1909,^**  where  a  railroad 
employee  sued  the  company  for  damages  for  personal 
injuries  resulting  from  the  acts  or  omissions  of  another 
employee,  he  could  recover  if  the  injury  was  "without 
fault  or  negligence"  on  his  part.^*^ 


employee  from  contmuing  in  tlie 
service  after  merely  discovering  a 
defect  or  negligence,  though,  it  may 
increase  the  risk  of  injury.  Some- 
thing more  is  requisite  concerning 
failure  to  give  information  thereof 
■within  a  reasonable  time  after 
knowledge  of  the  defect  or  negli- 
gence, unless  the  employee  knows 
that  the  employer  or  superior  is 
already  aware  of  it.  This  rule  was 
necessarily  qualified  by  the  nature 
of  the  right  of  action  given  to  the 
employee  "as  if  he  were  a  stranger", 
and  by  the  reservation  to  the  em- 
ployer of  the  defense  of  contrib- 
utory negligence.  An  employee  is 
bound  to  use  ordinary  care  for  his 
own  protection,  and,  except  as 
otherwise  provided  by  the  statute, 
cannot  recover  when  one  of  the 
public,  rightfully  on  the  track, 
could  not  recover  under  like  cir- 
cumstances. While  mere  knowl- 
edge of  a  defect  and  its  danger  is 
not  of  itself  contributory  negli- 
gence, the  fact  and  the  use  made  of 
that  knowledge  are  circumstances 
to  be  considered  on  the  question  of 
negligence.  Where  injury  is  immi- 
nent, where  the  appearance  of  in- 
jury is  of  a  degree  greater  than  that 
which  produces  the  impression  that 
injury  may  result,  where  it  leaves 


no  room  for  reasonable  doubt,  con- 
tinuing in  the  service  after  knowl- 
edge of  the  defect  causing  the  in- 
jury, and  its  nature  and  extent 
must  be  regarded  as  contributory 
negligence.  The  general  rule  ap- 
plicable in  analogous  cases  is  as  defi- 
nite as  any  we  can  lay  down,  con- 
sistent with  the  nature  of  the  right 
of  action  of  the  employee  and  the 
defense  allowed  to  the  employer. 
By  this  rule  an  employee  does  not 
exercise  ordinary  care  in  not  quit- 
ting the  service  when  injury  is  so 
imminent  and  impending  that  a 
prudent  man  would  not  continue 
therein  under  like  circumstances. 
Highland  Ave.  &  B.  R.  Co.  v.  Wal- 
ters, 91  Ala.  435,  8  So.  357.  See  also 
Railway  Co.  v.  Bridges,  86  Ala.  448, 
5  So.  864;  Louisville  &  N.  R.  C ).  v. 
Orr,  91  Ala.  548,  8  So.  360.  It  is 
held  that  contributory  negligence 
is  no  defense  to  a  count  in  an  action 
under  the  Employer's  Liability 
Act,  for  wilful  or  intentional  wrong. 
LouisviUe  &  N.  R.  Co.  v.  York,  128 
Ala.  305,  30  So.  676. 

543.  Duval  v.  Hunt,  34  Fla. 
85,  15  So.  876. 

544.  See  Acts  1909,  p.  160. 

545.  Code  Ga.,  §  2323.  An 
employee  of  a  railroad  company 
may  recover  damages  sustained  by 
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The  phrase  "vsathout  fault"  was  construed  to  mean 
that  plaintiff  must  not  have  contributed  to  the  iujury, 


reason  of  iniuries  inflicted  in  con- 
sequence of  the  negligence  of  a  fel- 
low-servant in  and  about  a  common 
emplo3mient,  if  himself  free  from 
fault,  notwithstanding  their  en- 
gagement in  a  business  not  immedi- 
ately connected  with  the  running 
and  operating  of  the  company's 
trains.  In  such  a  case,  the  negli- 
gence of  the  plaintiff,  however 
slight,  contributes  in  an  appreciable 
degree  to  the  cause  of  the  injury, 
and  defeats  a  recovery.  No  pre- 
sumption of  negligence  against  the 
company  arises  until  he  shows  af- 
firmatively that  he  was  himself 
without  fault,  or  in  such  a  case 
plaintiff  shows  that  the  injury  was 
inflicted  through  the  negligence  of 
a  fellow-servant  engaged  in  and 
about  a  common  employment,  and 
without  fault  upon  the  part  of  the 
former.  The  burden  is  cast  upon 
the  company  of  showing  only  that 
its  servants  exercised  ordinary  and 
reasonable  care,  and  an  instruction 
to  the  jury  which  imposes  upon  the 
defendant  the  superadded  duty  of 
showing  how  the  casualty  occurred 
is  erroneous.  Georgia  R.  &  B.  Co. 
V.  Hicks,  95  Ga.  301,  22  S.  E.  613. 
So  far  as  employees  of  railroads  are 
concerned,  they  can  recover  of  the 
common  master  for  injuries  sus- 
tained by  the  negligence  of  a  co- 
employee  ;  the  only  restriction  upon 
such  right  being  that  the  servant 
in  all  cases  must  be  free  from  fault. 
Baker  v.  Railroad  Co.,  68  Ga.  699; 
Western  &  A.  R.  Co.  v.  Adams,  55 
Ga.  279.  The  court  in  many  cases, 
lay  stress  upon  this  peculiar  doe- 
trine,    which  is   peculiar   to   that 


state  and  one  other  (Florida),  and 
express  it  in  many  ways.  Thus, 
any  substantial  fault  of  an  em- 
ployee, however  slight,  which  con- 
tributes to  the  injury,  wiU  defeat 
the  action;  he  must  be  blameless. 
Kinney  v.  Central  R.  Co.  of  Ga., 
61  Ga.  590;  Southern  R.  Co.  v.  Sal- 
mon, 132  Ga.  753,  65  S.  E.  70.  The 
doctrine  of  contributory  negligence 
does  not  apply.  He  must  be  free 
from  fault.  East  Tenn.  V.  &  G.  R. 
R.  V.  Meloy,  77  Ga.  237,  2  S. 
E.  941.  Under  the  statute  a  serv- 
ant must  allege  and  prove  his  lack 
of  knowledge,  both  actual  and  con- 
structive, of  the  defect  claimed. 
Southern  States  Portland  Cement 
Co.  V.  Helms,  2  Ga.  App.  308,  58 
S.  E.  524.  That  he  cannot  recover 
for  injuries  sustained  on  account  of 
the  negligence  of  a  co-employee, 
unless  without  fault  himself,  even 
though  in  performing  the  act  he  was 
acting  under  the  orders  of  a  supe- 
rior. The  statutes  make  no  dis- 
tinction between  the  grades  and 
classes  of  employees  of  a  railroad 
company  and  the  courts  cannot 
recognize  any.  Western  &  Atlantic 
R.  Co.  V.  Adams,  55  Ga.  279.  Thus, 
where  a  section  man  was  injured 
while  using  tools  which  he  knew 
were  defective,  it  was  held  that 
using  such  tools,  having  knowledge 
of  their  defective  condition,  is  of 
itself  negligence,  and  will  not  be 
excused  to  the  extent  of  permitting 
a  recovery  of  damages  agaiast  the 
master  by  the  fact  that  he  under- 
took the  dangerous  duty  by  the 
immediate  order  of  his  superior, 
the  section  boss,  or  from  the  rule 
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and  must  have  used  due  diligence  to  prevent  the  con- 
sequences of  the  raikoad  company's  negligence;  and  the 


that  lie  must  be  without  fault  or 
negligence.  Baker  v.  Western  & 
Atlantic  R.  Co.,  68  Ga.  699.  Be- 
fore an  employee  can  relieve  him- 
self from  the  legal  consequences  of 
violating  any  rule  of  the  company 
whatever,  no  matter  how  discon- 
nected it  may  appear  to  be  with 
the  disaster  which  damaged  him, 
he  must  show  that  his  violation  of 
the  rule  did  not  contribute  at  all 
to  that  disaster.  Upon  clear  proof 
that  it  did  not  at  all  contribute 
thereto,  his  recovery  will  not  be 
defeated  by  such  harmless  violation 
of  the  rule.  An  engineer  was  in- 
jured by  his  train  running  into  an 
obstruction,  caused  by  the  falling 
in  of  an  embankment.  At  the  time 
a  visiting  engineer  was  in  the  cab 
with  him,  contrary  to  the  rules  of 
the  company.  It  was  held  that 
the  jury  were  justified  in  finding 
that  the  presence  of  such  engiueer 
in  no  manner  contributed  to  the 
happening  of  the  disaster.  Central 
R.  Co.  V.  Mitchell,  63  Ga.  173;  At- 
lanta &  Charlotte  Air  Line  v.  Ray, 
70  Ga.  678.  Where  a  brakeman, 
in  obedience  to  the  directions  of  the 
conductor  of  the  train  jumped 
therefrom  while  it  was  moving 
from  four  to  six  miles  an  hour,  in 
order  to  couple  cars  on  another 
track,  and  was  injured,  being 
thrown  against  the  wheels  in  alight- 
ing upon  some  timbers  close  to  the 
track,  it  was  held  that  it  was  not 
the  fault  of  the  plaintiff  in  obeying 
this  order  of  the  conductor,  and 
that  the  defendant  was  estopped 
from  setting  up  the  wrongful  act 
of  itself  or  its  agents  to  excuse 


itself  from  liability  to  one  who 
merely  obeys  an  order  of  this  sort. 
Central  R.  &  B.  Co.  v.  De  Bray,  71 
Ga.  406;  Augusta  Factory  v. 
Barnes,  72  Ga.  227.  Though  one 
may  be  an  employee  of  a  railroad 
company,  yet,  if  his  agency  is  dis- 
connected from  the  running  of 
trains,  and  wMle  traveling  he  is  in- 
jured by  the  running  of  the  train, 
he  stands  in  the  position  of  ■  pas- 
senger and  wEl  not  necessarily  be 
precluded  from  recovery  by  the 
existence  of  some  degree  of  negli- 
gence on  his  part;  but  in  such  a  case 
the  doctrine  of  an  apportionment 
of  damages  on  account  of  contribu- 
tory negUgence  may  apply.  But 
when  the  injury  did  not  result  from 
the  running  of  trains  and  was  dis- 
connected therefrom,  resulting 
from  the  existence  of  a  dangerous 
hole  in  the  ground  held  by  the  com- 
pany in  connection  with  its  depot, 
at  which  the  injured  party  was 
agent,  it  would  be  necessary  for 
him  to  be  blameless  to  authorize 
a  recovery.  Central  R.  Co.  v. 
Henderson,  69  Ga.  716.  See  East 
Tenn.  V.  &  G.  R.  Co.  v.  Duggan, 
51  Ga.  212.  Where  a  workman, 
employed  by  a  railroad  company 
to  do  the  work  of  an  ordinary  la- 
borer on  its  track,  was  injured  while 
being  carried  on  one  of  the  compa- 
ny's trains  from  his  place  of  work  to 
the  camp  where  he  stayed  at  night, 
it  was  held  that  he  was  not  within 
the  rule  declared  by  section  3036 
of  the  Code,  in  effect,  that  he  must 
be  blameless  to  authorize  a  recov- 
ery, but  rather  that  his  case  came 
within  sections  2083  and  3034  of  the 


1486  Master  and  Servant.  §  516 


word  "negligence"  adds  no  vigor  to  the  word  "fault" 
but  is  merely  superadded.^*' 

Under  tMs  statute,  if  plaintiff  is  guUty  of  negligence 
contributory  in  any  substantial  degree  to  his  own  injury, 
he  cannot  recover. ^^^  In  other  words,  if  his  negligence 
"appreciably"  contributes  to  the  injury.^**  And  where 
the  action  is  (1)  against  a  railroad  company,  (2)  by  an 
employee,  and  (3)  for  negligence  of  a  co-employee,  the 
following  general  Code  rule  as  to  contributory  negli- 
gence does  not  apply:  "If  the  plaintiff  by  ordinary 
care  could  have  avoided  the  consequences  to  himself 
caused  by  the  negligence  of  the  defendant,  he  is  not 
entitled  to  recover.  But  in  other  cases,  the  defendant 
is  not  relieved,  although  the  plaintiff  may  in  some  way 
have  contributed  to  the  injury  sustained."^*' 

Under  the  1909  statute, ^^''  the  chief  change  is  to  allow 
the  injiu'ed  employee  to  recover  although  he  was  some- 
what at  fault,  unless  his  fault  or  neglect  amounted  to 
a  "failure  to  exercise  ordinary  care"  or  unless  he  "by 
the  exercise  of  ordinary  care  could  have  avoided  the 
consequences  of  the  defendant's  neghgenee";  and  the 
doctrine  of  comparative  negligence  is  made  applicable 
to  such  actions  by  railroad  employees."^ 

As  to  employees  other  than  railway  employees,  a 
statute  provides  that  "if  the  plaintiff,  by  ordinary  care, 
could  have  avoided  the  consequences  to  himself  caused 
by   the   defendant's   negligence,   he   is  not   entitled   to 

Code,  wMch  relate  to  persons  not  548.     Southern  R.   Co.  v.   Sal- 
employees,  and  provide  that,  if  the  mon,  132  Ga.  753. 
injured  party  could  by  the  exer-  549.    Southern  R.   Co.  v.   Sal- 
cise  of  ordinary  care  and  dUigenea  mon,  132  Ga.  753;  Southern  Cot- 
have  avoided  the  consequences  to  ton  Oil  Co.  v.  Skipper,  125  Ga.  368, 
himself  of  that  negligence,  he  is  not  54  S.  E.  110. 
entitled  to  recover  any    damage  560.    Civ.  Code   1910,   §  2782, 
from  the  company.    Atlanta  &  R.  et  seq. 
A.  L.  R.  Co.  V.  Ayers,  53  Ga.  12.  551.    See  WrightsviUe  &  T.  R. 

546.  Central  R.  Co..  v.  Lanier,      Co.  v.  Tompkins,  —  Ga.  App. , 

83  Ga.  587.  70  S.  B.  955. 

547.  Smith  v.  Western  &  A.  R. 
Co.,  134  Ga.  216. 
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recover;  but  in  other  oases  the  defendant  is  not  relieved 
although,  the  plaintiff  may  in  some  way  have  contributed 
to  the  injury  sustained";  and  it  is  held  contributory 
fault  which  is  not  such  as  to  bar  recovery  should  be 
considered  in  diminution  of  damages.  ^^^ 

§  517.  Illinois  rule. 

In  Bailey's  Master's  LiabiUty  for  Injuries  to 
Servant,  page  402,  et  seq.,  will  be  found  a  full  discussion 
of  what  has  been  termed  the  doctrine  of  comparative 
negligence  as  applied  to  the  state  of  Illinois.  The 
author,  upon  a  review  of  the  decisions  of  the  supreme 
court  of  that  state,  was  led  to  the  conclusion,  which  he 
expressed,  that  the  ride  of  comparative  negligence  ex- 
isted there  only  in  name,  and  not  in  fact.  That  the 
person  injured,  in  a  suit  for  damages,  must  always  show, 
or  it  must  otherwise  appear,  to  entitle  him  to  recover, 
that  he  was  in  the  exercise  of  ordinary  care,  or  that  his 
want  of  such  a  degree  of  care  did  not  proximately  con- 
tribute to  the  injury,  and  that  any  want  of  ordinary 
care  on  the  part  of  the  defendant  which  caused  the 
injury  woidd  constitute  actionable  negligence,  and  that 
such  was  the  almost  universal  rule  in  aU  the  states. 
That  sUght  negligence  on  the  part  of  the  plaintiff,  not 
amounting  to  a  want  of  ordinary  care,  would  not  pre- 
clude a  recovery,  and  that  to  render  the  defendant  Liable 
his  negligence  need  not  be  gross  beyond  the  failiire  to 
exercise  ordinary  care.  That  work  was  published  in 
May,  1894.  In  an  opinion  filed  October  29,  1894,  it 
was  stated  by  the  court:  "The  doctrine  of  comparative 
negligence  is  no  longer  the  law  of  this  court,"  and  it  was 
held  sufficient  that  the  instructions  require  the  jury  to 
find  that  the  plaintiff  was  exercising  ordinary  care,  and 
that  the  defendant  was  guilty  of  such  neghgence  as 
produced  his  injm-y,   without  calling  the  attention  of 

552.  Southern  Cotton  Oil  Co.  Cotton  MUls,  79  Ga.  382,  4  S.  E. 
V.  Skipper,  125  Ga.  368,  54  S.  E.  381;  HiU  v.  CaUalian,  82  Ga.  113, 
110.    See  also  Pierce  v.   Atlanta      8  S.  E.  730. 
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the  jury  to  any  nice  distinctions  between  different  de- 
grees of  care  or  negligence.  ^^^ 

In  view  of  this  declaration  of  the  court,  it  can  serve 
no  useful  purpose  to  coUect  those  cases  where  such  dis- 
tinctions have  been  recognized  in  the  language  used, 
and  they  therefore  will  be  omitted  in  this  work,  in  so 
far  as  they  do  not  bear  upon  the  question  of  ordinary 
care.  It  is  held  in  this  state  that  neghgence  is  a  ques- 
tion of  fact  and  not  one  of  law.  An  instruction  which 
teUs  the  jury,  as  matter  of  law,  that  certain  facts  consti- 
tute negligence  is  erroneous.  It  is  for  the  jury  to  de- 
termine from  the  evidence  whether  one  or  both  of  the 
parties  may  have  been  negligent  in  their  conduct,  and 
not  for  the  court  to  take  the  question  from  them  and 
declare,  if  certain  facts  exist,  negligence  is  estabhshed.^^* 

The  rule  was,  however,  stated  with  some  qualifica- 
tions. "The  court  can  never  be  called  upon  to  say  to 
the  jury  that  neghgence  has  been  estabUshed  as  matter 
of  law  unless  the  conduct  of  the  injured  party  has  been 
so  clearly,  palpably  negligent  that  aU  reasonable  minds 
would  so  pronounce  it  without  hesitation.  Unless  the 
neghgence  of  the  plaintiff  is  proven  by  such  conclusive 
evidence  that  there  can  be  no  difference  of  opinion  as 
to  its  existence  upon  the  mere  statement  of  facts,  the 
jury  must  pass  upon  it.""* 

553.  City  of  Lanark  v.  Dough.-  655.  Railway  Co.  v.  Johnson, 
erty,  153  lU.  163,  38  N.  E.  892.  135  lU.  641;  Lake  Shore  &  M.  S. 

554.  Myers,  Admx.  v.  Ind.  &  R.  Co.  v.  Ouska,  151  111.  237,  37 
St.  L.  R.  Co.,  113  111.  386;  Great  N.  E.  897.  A  jury  were  instructed 
Western  R.  Co.  v.  Haworth,  39  111.  that  if  at  the  time  the  deceased,  a 
363;  Chicago  &  Alton  R.  Co.  v.  section  hand  engaged  in  repairing 
PenneU,  94  lU.  448;  Pennsylvania  the  track,  stepped  between  rails, 
R.  Co.  V.  Conlon,  101  lU.  93;  Penn-  he  could  have  seen,  by  simply  look- 
sylvania  R.  Co.  v.  Frana,  112  111.  ing,  that  the  train  was  parted  and 
398;  Railroad  Co.  v.  O'Connor,  that  the  rear  of  the  traiu  was  ap- 
119  lU.  586;  Railroad  Co.  v.  Voel-  proaching  the  place  where  he  en- 
ker,  129  111.  540;  Railroad  Co.  v.  tered  the  track,  then  he  was  guilty 
Lane,  130  111.  116;  Lake  Shore  &  of  such  negligence  and  want  of 
M.  S.  R.  Co.  V.  Ouska,  161  111.  237,  care  as  would  prevent  a  recovery. 
37  N.  E.  897.  The  facts  were  that  a  section  hand. 
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It  was  said  by  the  supreme  court,  in  reviewing  an 
opinion  of  the  appellate  court  which  stated  the  law  to 
be  that  "whUe  questions  of  neghgenee  or  of  contributory 
negligence  are  ordinarily  questions  of  fact  to  be  passed 
upon  by  the  jury,  yet  when  the  undisputed  evidence 
is  so  conclusive  that  the  court  would  be  compelled  to 


observing  a  freight  traia  approach- 
ing, stepped  from  the  track  to  let 
it  pass,  and  immediately  after- 
wards stepped  upon  the  track, 
when  he  was  struck  by  a  detached 
portion  of  the  train  following.  It 
was  held  that  this  instruction  vio- 
lated the  rule  stated  to  prevail  in 
this  state,  in  that  it  directs  the 
jury  that,  if  certain  facts  exist,  neg- 
ligence is  established.  Yet  the 
following  instruction  was  held  not 
to  violate  such  rule,  but  was  a  cor- 
rect statement  of  the  law:  "If  the 
jury  believe  from  the  evidence 
that  the  deceased  could  have  seen 
that  the  train  was  parted,  if  he 
looked  before  he  walked  onto  the 
track,  and  that  he  did  not  look  or 
take  any  means  whatever  to  ascer- 
tain whether  he  could  safely  enter 
upon  the  railroad  track,  and  that 
it  was  not  possible  to  have  stopped 
the  train,  after  he  entered  the 
track,  in  time  to  avoid  a  eoUision 
with  him,  then  the  jury  wiU  find 
for  the  defendant."  Myers,  Admx. 
V.  Indiana  &  St.  Louis  R.  Co. ,113 
111.  386.  Where  an  employee  of  a 
railroad  company  was  sent  on  a 
wrecking  train  to  assist  in  removing 
the  debris  of  a  wrecked  train  from 
the  track,  and,  instead  of  taking 
his  seat  in  the  car,  in  violation  of  a 
published  rule  of  long  standing  he 
entered  the  locomotive  and  took 
a  seat  with  the  fireman,  just  in 
front  of  the  latter,  where  he  re- 
mained untU  a  collision  took  place 


with  a  freight  train,  it  was  held, 
as  matter  of  law,  he  was  guilty  of 
such  negUgenee  in  taking  an  extra 
hazardous  place  as  to  bar  a  recov- 
ery, notwithstanding  the  negli- 
gence of  the  servant  in  charge  of 
the  traia.  Abend  v.  Terre  Haute 
&  Ind.  R.  Co.,  Ill  lU.  202,  63  Am. 
Rep.  616.  In  an  action  by  a  con- 
ductor to  recover  for  injuries  re- 
ceived while  attempting  to  un- 
couple a  car  having  no  ladders  or 
handles  at  the  end,  it  was  held  error 
to  refuse  the  following  instruction: 
"That  it  was  the  duty  of  the  plain- 
tiff, before  attempting  to  uncouple 
the  car  in  question,  to  use  ordinary 
and  reasonable  care  to  ascertain 
whether  it  was  safe  to  do  so  or  not 
while  the  train  was  in  motion,  and 
if  the  jury  beUeve  from  the  evi- 
dence that  it  was  not  safe  for  the 
plaintiff  to  uncouple  said  oar  at  the 
time  he  attempted  to,  and  the 
plaintiff  knew,  or  might  by  the 
exercise  of  ordinary  care  have 
known,  it  was  not  safe  to  attempt 
it,  then  he  could  not  recover."  C, 
B.  &  Q.  R.  Co.  V.  Warner,  108  111. 
538.  It  was  held  proper  to  refuse 
the  following  iastruetion  upon  the 
ground  that  it  is  not  the  ofi&ce  of 
the  circuit  court  to  determine  what 
circumstances  will  be  sufficient  to 
charge  a  plaintiff  with  want  of  or- 
dinary care,  or  such  want  of  care 
as  wiU  cut  off  a  right  of  recoverj'. 
The  law  required  of  the  plaiutiff 
that  he  should  use  ordinary  care. 
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set  aside  a  verdict  in  opposition  to  it,  the  court  may 
withdraw  the  case  from  the  consideration  of  the  jury 
and  direct  a  verdict,"  that  the  evidence, of  contributory 
negligence  on  the  part  of  the  plaintiff  is  so  clear  and 
convincing  that  no  verdict  in  favor  of  the  plaintiff  on 
those  issues  should  have  been  allowed  to  stand.  Under 
these  circumstances  it  became  the  duty  of  the  trial 
court  to  direct  a  verdict  for  the  defendant."^ 

§  518.  Kansas. 

In  Kansas,  the  court  seem  to  adopt  the  "wilful  and 
wanton"  rule  precluding  the  defense  of  contributory 
negligence,  but  modify  it  by  holding  that  it  does  not 
apply  where  the  injured  person  had  or  should  have  had 
knowledge  of  the  grossly  negligent  habit  or  the  im- 
pending reckless  act  of  the  injurer,  and  could  have 
avoided  their  consequences  by  prudence  and  caution 
on  his  part."' 

§  519.  Kentucky. 

In  Kentucky,  if  an  action  for  wrongful  death  is  brought 
under  the  statute  giving  the  right  to  recover  punitive 

considering  his  surroundings;  that  acquiring  a  knowledge  of  the  con- 
is,  such  care  as  men  of  ordinary  pru-  dition  of  said  bridge  and  the  dan- 
dence  would  usually  exercise  under  ger  arising  therefrom,  if  any  there 
the  same  or  like  circumstances,  was,  but  ignoring  such  opportu- 
By  asking  this  instruction,  the  nities,  and  refusing  or  neglecting 
court  was  called  upon  to  usurp  the  to  avail  himself  thereof,  wilfully  or 
province  of  the  jiiry,  and  direct  negligently  remained  in  ignorance 
them,  in  substance,  as  to  what  eir-  of  the  condition  of  said  bridge,  if 
cumstances  would  show  or  consti-  the  same  was  dangerous,  he  cannot 
tute  a  want  of  ordinary  care.  The  take  or  derive  any  advantage  from 
instruction  thus  refused  was  as  such  ignorance,  but  his  rights  are 
follows:  "The  law,  for  wise  pur-  to  be  determined  the  same  as  if  he 
poses,  requires  every  sane  man  to  possessed  the  knowledge  he  might 
use  and  employ  his  reason  and  his  have  acquired  by  the  reasonable 
senses  under  all  ordinary  circum-  exercise  of  his  faculties."  Wabash 
stances  of  life;  and  if  the  jury  be-  R.  Co.  v.  EUiott,  98  lU.  481. 
lieve  from  the  evidence  that  the  556.  Werk  v.  lUinois  Steel  Co., 
plaintiff  brakeman,  before  the  in-  154  lU.  427,  40  N.  E.  442. 
jury  complained  of,  enjoyed  fair  557.  Beal  v.  Atchison,  T.  &  S. 
and   reasonable    opportunities   for  F.  R.  Co.,  62  Kan.  250,  62  Pac.  321. 
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damages,  where  the  cause  of  the  injury  was  "wilful" 
neglect  of  defendant,  contributory  negligence  is  no 
defense."* 


558.  Louisville  &  N.  R.  Co.  v. 
Cordff's  Admr.,  16  Ky.  L.  Rep.  296, 
27  S.  W.  865.  The  doctrine  of  wil- 
ful neglect  was  applied  where  the 
servants  of  a  railroad  company 
were  not  at  their  post  of  duty,  by 
reason  of  which  circumstance  an 
injury  which  otherwise  would  have 
been  avoided  was  occasioned  by 
another  employee.  Newport  News, 
etc.,  R.  Co.  V.  Dentzel's  Admr.,  91 
Ky.  42,  14  S.  W.  958.  It  was  said, 
where  a  laborer  on  a  construction 
train  was  injured  by  the  cars  leav- 
ing the  track,  that  although  the 
servant  may  have  acted  negli- 
gently in  riding  on  some  one  of  the 
ears,  instead  of  another  less  danger- 
ous, yet  if  the  disaster  which 
proved  fatal  to  him  resulted  from 
a  wilful  neglect  of  duty  on  the  part 
of  the  other  agents  of  the  company 
who  controlled  the  operation  of  the 
train,  and  it  might  have  been  pre- 
vented or  avoided  by  them  by  the 
use  of  ordinary  prudence  and  care 
in  the  discharge  of  their  duty,  the 
defendant  was  not  exonerated  from 
responsibility.  This  action  was 
brought  to  recover  punitive  dam- 
ages for  wilful  neglect  under  the 
statute.  Louisville,  C.  &  L.  R. 
Co.  V.  Mahoney's  Admr.,  7  Bush. 
235.  Where  a  switchman  went 
between  cars  moving  backwards 
to  uncouple  them,  under  the  orders 
of  the  switch  foreman,  and  while 
there  his  foot  slipped  and  he  was 
dragged  some  distance,  and  such 
foreman  gave  the  danger  signal  to 
the  engineer,  who  from  his  posi- 
tion could  only  receive  it  through 
the  fireman,  and  there  was  evidence 


that  the  switchman  was  kiUed  by 
a  forward  movement  of  the  train 
after  the  danger  signal  had  been 
given,  and  his  life  could  have  been 
saved  if  the  train  had  continued  to 
back  or  had  stopped,  it  was  held 
that  the  jury  was  justified  in  find- 
ing wilful  negligence  on  the  part 
of  the  engineer  after  the  signal  was 
given.  Contributory  negligence  is 
not  a  defense  where  wilful  neglect 
is  established.  Louisville  &  N.  R. 
Co  V.  Hurst's  Admr.,  14  Ky.  L. 
Rep.  632,  20  S.  W.  817.  Where 
the  conductor  knew  the  car  was 
improperly  loaded,  so  as  to  be  dan- 
gerous to  couple,  and  intended  to 
notify  a  brakeman  who  was  injured 
in  making  the  coupling,  but  did 
not  inform  him  because  he  did  not 
see  him,  it  was  held  that  he  was 
guilty  of  wilful  neglect.  Louisville 
&  N.  R.  Co.  V.  Robinson,  13  Ky.  L. 
Rep.  153,  16  S.  W.  707.  Where  a 
conductor  permitted  a  brakeman 
to  be  absent  from  his  post  of  duty 
on  the  train  at  a  particular  time, 
and  in  the  caboose,  and  the  con- 
ductor was  also  there,  and  the 
train  parted  while  they  were  there 
and  ran  some  distance,  the  engi- 
neer giving  constant  signals  and 
warnings,  which  were  not  heard 
by  the  conductor  or  brakeman,  and 
as  a  result  the  two  sections  came 
together,  kUling  the  head  brake- 
man,  who  was  on  the  engine,  it  was 
held  that  the  conductor  was  guilty 
of  wilful  neglect,  chargeable  to  the 
company.  It  was  an  intentional 
failure  to  perform  a  known  and 
manifest  duty  important  to  the 
safety  of  deceased.   Newport  News 
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In  the  management  of  a  railroad  or  any  department 
thereof,  gross  neglect  is  the  failure  to  take  such  care  as 
a  person  of  common  sense  and  reasonable  skill  in  like 
business,  but  of  careless  habits,  would  observe  in  avoid- 
ing injury  to  his  own  person  or  hfe  under  circumstances 
of  equal  or  similar  danger."' 

Wilful  neglect  is  an  intentional  failure  to  perform  a 
manifest  duty  in  which  the  public  has  an  interest  or 
which  is  important  to  the  person  injured  in  either  pre- 
venting or  avoiding  the  injury. ^^^ 

Contributory  negligence  is  the  want  of  ordinary  care 
on  the  part  of  the  injured  servant  in  protecting  himself 
from  danger.^*^ 

The  right  to  plead  contributory  negligence  is  denied 
only  in  cases  arising  under  the  statute  authorizing  the 


&  M.  V.  R.  Co.  V.  Dentzel 
Admr.,  91  Ky.  42,  14  S.  W.  958. 
Wilful  neglect  as  used  in  the 
Kentucky  statute,  is  intentional 
neglect  or  such  recklessness  as 
evidences  a  purpose  to  injure; 
and  where  a  recovery  is  sought  un- 
der the  statute  for  wilful  neglect 
causing  death,  contributory  negli- 
gence constitutes  no  defense.  But 
not  so  where  the  recovery  is  sought, 
not  under  the  statute,  but  under 
the  rule  of  the  common  law;  for 
then,  however  high  the  degree  of 
neglect,  the  plea  of  contributory 
neghgence  is  good,  and,  with  evi- 
dence to  support  it,  the  facts  con- 
stituting the  defense  must  go  to  the 
jury.  Wilful  neglect  is  a  higher 
degree  of  neglect  than  gross  neg- 
lect and  was  unknown  to  the  com- 
mon law.  It  is  a  creature  of  the 
statute,  and  while  it  was  never 
used  as  synonjrmous  with  gross 
neglect,  in  opinions  discussing  the 
facts  of  a  particular  case,  the  doc- 


trine is  well  settled  that  this  stat- 
utory neglect  is  the  only  degree  of 
neglect  to  which  the  plea  of  con- 
tributory neghgence  may  not  be 
reUed  on  as  a  defense,  and  it  will 
not  be  contended  that  an  instruc- 
tion to  a  jury  to  disregard  the  plea 
of  contributory  neglect  would  be 
good  when  gross  neglect  is  charged 
and  there  is  proof  conducing  to 
sustain  the  plea.  Louisville  &  N. 
R.  Co.  V.  Coniff's  Admr.,  16  Ky. 
L.  Rep.  296,  27  S.  W.  865.  In  the 
same  case,  12  Ky.  L.  Rep.  546,  14 
S.  W.  543,  gross  and  wilful  neglect 
were  said  to  warrant  a  recovery 
and  were  used  as  sjmonymous. 

559.  Louisville,  etc.,  R.  Co.  v. 
McCoy,  81  Ky.  403. 

560.  Kentucky  Central  R.  Co. 
V.  Gastineau's  Admr.,  83  Ky.  119. 

561.  Sidlivan  v.  Louisville 
Bridge  Co.,  9  Bush.  81;  Kentucky 
Central  R.  Co.  v.  Thomas,  79  Ky. 
160. 
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recovery  of  punitive  damages  where  the  life  of  one  per- 
son has  been  lost  by  the  wilful  neglect  of  another. ^^^ 

At  common  law,  independent  of  statute,  it  is  not  every 
act  of  contributory  negligence  which  prevents  one  from 
maintaining  an  action  for  an  injury  received.  Such  neg- 
ligence wiU  not  prevent  the  plaintiff  from  recovering, 
unless  for  this  negligence  the  injury  would  not  have 
occurred,  or  if  the  defendant,  by  the  exercise  of  ordinary 
care,  could  have  avoided  the  consequence  of  the  plain- 
tiff's negUgenee.^^^ 

§  520.  Louisiana. 

It  would  seem  that  the  Louisiana  court  adopted  a 
rule  of  comparative  negUgence.  The  rules  of  a  rail- 
road  company  required   the   placing   of   certain    lights 


662.  Owen  v.  Louisville  &  N. 
R.  Co.,  87  Ky.  626. 

563.  Sullivan  v.  Louisville 
Bridge  Co.,  9  Bush.  81 ;  Kentucky- 
Central  R.  Co.  V.  Thomas,  79  Ky. 
160.  If  the  employee  or  agent  of  a 
railroad  company  complaining  of 
injury,  contributed  to  it  by  his  own 
negligence,  he  cannot  recover  dam- 
ages, unless  its  co-operating  agent 
charged  with  gross  neglect  could 
have  avoided  the  impending  dam- 
age by  the  exercise  of  ordinary  dil- 
igence, notwithstanding  the  neg- 
lect of  the  complaining  party.  This 
doctrine  was  applied  where  a  brake- 
man  upon  a  freight  train  was  in- 
jured while  waMng  upon  the 
tracks  of  the  company  in  one  of 
its  yards,  by  being  run  down  by  a 
passenger  engine.  It  was  held  that 
the  questions  that  ought  to  have 
been  presented  were,  whether  the 
plaintiff  was  negligent  in  walking 
upon  the  track,  and  whether,  after 
the  engine  moved,  ordinary  dili- 
gence and  care  by  the  engineer 
could  have  prevented  the  collision. 
2  M.  &  S.— 36 


It  appeared  that  the  engineer  did 
not  see  him.  Louisville,  etc.,  R. 
Co.  V.  Robinson,  4  Bush.  407.  The 
rule  was  also  applied  where  a  la- 
borer was  injured  by  reason  of  an 
engine  starting,  which  was  blocked, 
while  he  was  at  work  under  it.  The 
engineer  was  charged  with  gross 
negligence  in  not  taking  proper  pre- 
cautions. Louisville  &  Nashville 
R.  Co.  V.  Collins,  2  Duvall  114,  87 
Am.  Dec.  486.  Gross  neghgence 
of  a  feUow  workman  resulting  in 
injury  to  another  employee  of  the 
same  grade  or  rank  and  engaged  in 
the  same  field  of  labor  does  not 
render  the  master  liable  to  the  in- 
jured employee.  Volz  v.  Chesa- 
peake &  0.  R.  Co.,  95  Ky.  188,  24 
S.  W.  119.  But  where  the  raUroad 
company  is  guilty  of  gross  negli- 
gence in  operating  a  train,  the  posi- 
tion of  an  employee  thereon,  wheth- 
er his  proper  place  or  not,  is  held  to 
be  immaterial  and  does  not  affect 
his  right  to  recover.  lUinois  Cent. 
R.  Co.  V.  Vaughn,  33  Ky.  L.  Rep. 
906,  111  S.  W.  707. 
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on  an  engine,  ringing  of  bell,  etc.,  and  it  was  the  duty 
of  the  engineer  and  fireman  to  see  that  this  was  done. 
A  conductor  was  standing  on  the  track  and  was  run 
over  by  an  engine  in  the  company's  yards.  It  was  said 
that  the  negligence  of  the  conductor  who  also  was  at 
fault,  was  slight  in  comparison  to  that  of  the  defend- 
ant."* 

§  521.  Mississippi. 

In  this  state  contributory  neghgence  is  no  defense 
where  the  negligence  of  the  master  is  gross.  "^ 

§  522.  North  Carolina. 

In  this  state  what  constitutes  contributory  negligence 
"is  a  question  of  law  to  be  decided  by  the  court." "^ 

§  523.  Tennessee. 

The  plaintiff's  negligence  or  wilful  conduct  may  be 
considered  in  mitigation  of  damages,  whether  the  de- 
fendant's conduct  has  been  merely  negligent  or  reckless 
and  wanton."'' 

564.     Dobyns  v.  Yazoo  &  M.  V.  566.    Pleasants    v.    Raleigh    & 

R.  Co.,  119  La.  72,  43  So.  934.  Augusta  Air-Line  R.  Co.,  95  N.  C. 

665.    Yazoo  &  M.  V.  R.  Co.  v.  195. 

Block,  86  Miss.  426,  38  So.  372  567.    Railroad  Co.  v.  Fleming, 

(leaving  switch  open).  14  Lea    137. 
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I.     General  Considerations. 


Sec. 

624.  Introductory. 

525.  Origin  of  doctrine. 

526.  What  law  governs. 

527.  Existence  of  relation  of  mas- 

ter and  servant. 

528.  Necessity    that    servants    be 

employed  by  same  master. 

529.  To  what  employers  and  em- 

ployees rule  applies. 
Where  injured  servant  a 

convict. 
Employees  of  public. 
Where    injured    employee 

a  minor. 
Effect   of   servants   being 

illegaUy  employed. 


Sec. 

530.  Exceptions    to    common   law 

rule. 

531.  Dual  capacity. 

532.  Servant  acting   outside   scope 

of  emplojrment. 

533.  Concurring  negligence  of  mas- 

ter and   fellow-servant. 

534.  Injured  servant  employed  af- 

ter     negligence      of      co- 
servant. 

Effect  of  negligent  servant 
having  quit. 

535.  Joint  master  as  servant. 

536.  Personal     liability     of  feUow- 

servant. 


§  524.  Introductory. 

The  feUow-servant  rule  varies  to  a  considerable  extent 
both  independent  of  statute  and  in  the  statutory  enact- 
ments in  the  various  states.  It  has,  therefore,  been 
deemed  advisable  to  treat  the  subject  for  the  most  part  by 
jurisdictions  but  to  precede  such  matter  by  a  general 
review  of  the  rule  and  a  statement  of  some  of  the  more 
prominent  divisions  and  theories  and  also  the  inclusion  of 
a  few  general  rules  applicable  aUke  in  aU  jurisdictions  and 
also  a  few  statutory  provisions  which  are  ahke  or  very 
similar  in  several  jurisdictions,  such  as  the  "superintend- 
ent" rule  in  Massachusetts,  Alabama,  New  Jersey,  Ver- 
mont, etc. 
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§  525.  Origin  of  doctrine. 

In  tlie  chapter  in  which  is  considered  the  subject  of 
assumed  risk,  reference  was  made  to  the  foundation,  so  to 
speak,  of  the  doctrine  of  this  country.  Among  the  risks 
assumed  at  common  law  is  that  of  the  negligence  of  fellow- 
servants.  The  courts,  in  considering  the  doctrine  and  its 
general  application,  refer  to  the  reasoning  in  the  early 
cases  of  Farwell  v.  Boston  &  Worcester  R.  Co.,  4  Met. 
(Mass.)  49,  38  Am.  Dec,  one  of  the  earliest  cases  in 
which  the  doctrine  was  declared  in  this  country.  About 
the  same  time  the  question  was  considered  in  Murray  v. 
South  Carolina  R.  Co.,  1  McMul.  (So.  Car.)  385,  38 
Am.  Dec.  268.  The  grounds  upon  which  the  principle  was 
placed  were  decidedly  different  in  the  two  courts.  The 
South  Carolina  court  placed  the  exemption  of  the  master 
from  liability  for  injuries  negligently  caused  by  one  serv- 
ant to  another  in  the  same  employment  upon  the  ground 
that  there  was  a  joint  undertakiug  on  the  part  of  the  sev- 
eral agents  or  servants  engaged  by  the  master,  where  each 
one  stipulated  for  the  performance  of  his  several  part, 
that  they  were  not  liable  to  the  master  for  the  conduct  of 
each  other,  nor  was  the  master  liable  to  one  for  the  conduct 
of  another,  and  that  as  a  general  rule  where  there  was  no 
fault  in  the  owner,  he  was  only  liable  to  the  servant  for  his 
wages.  In  the  Massachusetts  case,  the  court  placed  the 
exemption  of  the  company  on  the  ground  that  the  contract 
of  the  servant  implied  that  he  would  take  upon  himself  the 
risks  attending  the  performance  of  the  service  which  he 
had  contracted  to  perform;  that  these  included  the  injur- 
ies that  might  befall  him  from  the  negUgence  of  fellow- 
servants  in  the  same  employment.  Such  exemption  of  the 
master  was  said  to  be  supported  by  considerations  of 
public  policy.  The  court  stated  in  its  decision  and  in 
defense  of  public  policy  as  a  consideration  for  the  rule: 
"Where  several  persons  are  employed  in  the  conduct  of 
one  common  enterprise  or  undertaking,  and  the  safety  of 
each  depends  much  on  the  care  and  skill  with  which  each 
other  shall  perform  his  appropriate  duty,  each  is  an 
observer  of  the  conduct  of  others,  can  give  notice  of  any 
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misconduct,  incapacity  or  neglect  of  duty  or  leave  the 
service,  if  the  common  employer  will  not  take  such  pre- 
cautions, and  employ  such  agents  as  the  safety  of  the 
whole  party  may  require.  By  these  means  the  safety 
of  each  will  be  more  effectually  secured  than  could  be 
done  by  a  resort  to  the  common  employer  for  indemnity 
in  case  of  loss  by  the  negligence  of  each  other."  To  the 
argument  that  the  rule  and  reasoning  ought  not  to  em- 
ply  where  two  or  more  are  engaged  in  different  depart- 
ments of  duty,  where  one  could  in  no  manner  exercise  con- 
trol of  or  influence  the  conduct  of  another  the  court  said: 
"When  the  object  to  be  accompUshed  is  one  and  the  same, 
when  the  employers  are  the  same  and  the  several  persons 
employed  derive  their  authority  and  compensation  from 
the  same  source,  it  would  be  extremely  difficult  to  dis- 
tinguish what  constitutes  one  department  and  what  a 
distinct  department  of  duty.  It  would  vary  with  the 
circumstances  of  each  case.  The  master  is  not  exempted 
from  habihty  in  such  case,  because  the  servant  has  better 
means  of  providing  for  his  safety  when  he  is  employed  in 
immediate  connection  with  those  from  whose  neghgence  he 
might  suffer,  but  because  the  imphed  contract  of  the  mas- 
ter does  not  extend  to  indemnify  the  servant  against  the 
negligence  of  any  one  but  himself,  and  he  is  not  liable 
in  tort  as  for  the  negligence  of  his  servant,  because  the 
person  suffering  does  not  stand  in  the  relation  of  a  stranger, 
but  is  one  whose  rights  are  regulated  by  contract  express 
or  implied." 

From  the  reasoning  and  decision  in  this  case,  has  devel- 
oped to  a  very  large  extent,  the  doctrine  established  in  the 
different  states.  Some  courts  have  followed  its  reasoning 
other  only  in  part.  The  differences  have  become  so  great 
that  a  decision  in  any  one  state  is  generally  valueless 
as  an  authority  in  another,  unless  the  same  rule  has  been 
estabhshed  in  each.^^* 

568.      There  is  one  embarrass-  trial   courts  have   great  cause   of 

ment  eoimected  mth  ahnost  every  regret.    The  decisions  of  courts  of 

branch  of  the  subject,  and  partieu-  last  resort  savor  too  much  of  the 

larly  to  this  branch,  as  to  which  individuality   of   the   judges    that 
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Referring  again  to  Farwell  v.  Boston  &  Worcester  R. 
Co.,  supra,  the  learned  Chief  Justice  evidently  feared 
that  the  language  used  might  be  construed  too  generally, 
and  to  embrace  a  class  of  cases  or  doctrines  that  he  did 
not  feel  fully  prepared  to  decide,  so  he  stated:  "We  are 
far  from  undertaking  to  say  that  there  are  no  implied 
warranties  and  undertakings  arising  out  of  the  relation 
of  master  and  servant,  whether  for  instance,  the  employer 
would  be  responsible  to  an  engineer  for  a  loss  arising  from  a 
defective  or  ill  constructed  engine;  whether  this  would 
depend  upon  an  imphed  wairanty  of  its  goodness  and 
sufficiency  or  upon  the  fact  of  wilful  misconduct  or  gross 
negligence  on  the  part  of  an  employer,  if  a  natural  person, 
or  of  the  superintendent  or  managing  agent  in  case  of  an 
incorporated  company,  are  questions  upon  which  we  give 
no  opinion."  This  latter  suggestion  has  been  accepted 
by  many  courts  as  the  foundation  of  a  rule  that  those 
servants  whose  emplojonents  are  the  furnishing  of  the 
premises  or  places  of  work  for  other  servants,  and  the 
appliances  for  their  use  are  performing  a  duty  personal  to 
the  master,  and  hence  are  not  servants  so  to  speak,  but 
rather  agents  or  vice  principals,  and  then  draw  a  distinc- 
tion between  those  servants  furnishing  or  maintaining  ap- 
pliances and  those  using  them,  or  as  repeatedly  stated,  the 
dividing  line  is  the  character  of  the  work,  and  not  the 
relative  grade  or  rank  of  the  offending  servant.  In  other 
courts,  this  distinction  is  not  recognized,  and  while  the 
general  doctrine  of  feUow-servant  as  stated  is  approved, 
yet  those  employees  having  authority  to  command  and 
direct  their  subordinates,  are  not,  properly  speaking, 
servants,  but  direct  representatives  of  the  master,  and 
hence  their  negligence  is  considered  the  negUgence  of  the 

comprise  them,  and  to  this  cause  trine  of  the  state,  in  which  he  fibrst 

more  than  any  other  may  we  attri-  entered     upon       his    professional 

bute  the  confusion  that  confronts  career,  or  where,  possibly,  he  may 

us  at  almost  every  step.  Each  judge  have  achieved  his  success,  and  such 

may   have   his   own   views   which  views    are    apt     to    prevail    over 

may   have   been   induced   by   the  precedents  long    and    well  estab- 

decisions  of  the  courts  or  the  doe-  Ushed. 
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master.  There  are  other  courts  which,  while  approving 
the  general  doctrine  of  fellow-servant,  and  in  some  respects 
the  features  of  each  of  the  foregoing,  maintain  what  is 
termed  the  doctrine  of  consociation,  which  is  stated  to  be: 
"Servants  of  the  same  master,  to  be  co-employees,  so  as  to 
exempt  the  master  from  KabUity  on  account  of  injuries 
sustained  by  one  resulting  from  the  negligence  of  the 
other,  shaU  be  directly  co-operating  with  each  other  in  a 
particular  business,  that  is,  the  same  line  of  emplo3rment, 
or  their  usual  duties  shall  bring  them  into  habitual 
association  so  that  they  may  exercise  a  mutual  influence 
upon  each  other  promotive  of  caution.  What  is  meant  is, 
if  the  parties  continue  to  be  engaged  in  a  common  service, 
they  will  be  habitually  associated  so  that  they  may 
exercise  influence  over  each  other  promotive  of  common 
safety.""' 

Other  courts  limit  the  rule  of  feUow-servants  to  those 
employed  in  distinct  departments  of  the  service,  dis- 
approving the  doctrine  of  the  Farwell  case  in  this  respect. 
In  several  of  the  states  the  rule  of  feUow-servants  has  been 
regulated  by  statute.  In  most  of  them  such  statutory  rule 
is  only  applicable  to  railroads  and  their  employees.  How- 
ever, in  a  very  few  the  common  law  rtde  is  modifled  in 
respect  to  all  employments. 

§  526.  What  law  governs. 

The  law  of  the  place  where  the  cause  of  action  arose, 
i.  e.,  where  the  accident  occurred,  governs  the  rule  as  to 
feUow-servants;""  but  in  the  federal  courts,  where  there 
is  no  state  statute,  the  federal  rule  will  be  followed  rather 
than  the  state  rule.^^^ 

569.  North  Chicago  Rolling  MiU  422.  See  also  volume  1,  chapter  on 
Co.  V.  Johnson,  114  111.  64,  29  N.  E.  "What  Law  Governs."  Contra, 
186.  see  Williams  v.  Southern  R.  Co., 

570.  Chicago  &  E.  I.  R.  Co.  v.  128  N.  C.  286,  38  S.  B.  893,  where 
Rouse,  178  lU.  132,  52  N.  E.  951,  action  considered  one  for  breach 
44  L.  R.  A.  410;  Rick  v.  Saginaw  of  contract,  so  that  place  where 
Bay  Towing  Co.,  132  Mich.  237,  contract  was  made  governs. 

93  N.  W.  632,  102  Am.  St.  Rep.  571.    See  infra,  §  584. 
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A  statute  making  the  law  of  the  forum  the  law  of  the 
case  has  been  held  unconstitutional."^ 

§  527.  Existence  of  relation  of  master  and  servant. 

In  a  preceding  chapter  in  volume  one,  the  question 
when  the  relation  of  master  and  servant  exists  has  been 
discussed."' 

The  question  often  arises  in  connection  with  the  fellow- 
servant  rule  where  either  the  injured  or  the  negligent  per- 
son was  not  on  duty,  as  where  going  to  or  from  work,  or 
was  substituting  for  an  employee,  or  was  a  mere  volimteer, 
or  was  assisting  a  servant  at  his  request.  All  these  matters 
have  been  considered  in  volume  one  in  a  separate  chapter. 

§  528.  Necessity  that   servants   be   employed   by   same 
master. 

It  is  elementary  that  employees  cannot  be  held  fellow- 
servants  unless  vmder  the  employ  of  the  same  master  at 
the  time  of  the  injury,"*  except  where  otherwise  provided 
by  statute,"*  although  it  should  be  remembered  that 

572.  See  infra,  §  632.  company  in  moving  cars  thereon. 

573.  See  supra,  vol.  1.  Miller  v.  Northern  Cent.   R.  Co., 

574.  Hardy  v.  Delaware,  L.  &  216  Pa.  St.  105,  64  Atl.  924.  So  an 
W.  R.  Co.,  57  N.  J.  L.  505,  31  Atl.  employee  of  a  coal  company  in- 
281.  jured  while  unloading  cars  by  the 

575.  Under  Act  April  4,  1868,  servant  of  the  railroad  company, 
in  Pennsylvania,  when  any  person  was  a  fellow-servant  of  the  latter, 
not  an  employee  of  a  railroad  com-  PepUnski  v.  Pennsylvania  R.  Co., 
pany  shall  sustain  personal  injury  203  Pa.  St.  52,  52  Atl.  32.  See  also 
while  lawfully  employed  on  or  Weaverv.  Pennsylvania  R.  Co.,  202 
about  any  of  the  trains  or  cars,  his  Pa.  St.  620,  52  Atl.  30.  So  a  ear 
right  of  recovery  against  the  com-  shifter  in  the  employ  of  a  coke 
pany  shall  be  only  such  as  would  company,  whose  duties  were  to 
exist  if  such  person  were  an  em-  shift  cars  on  the  proper  track  of  the 
ployee.  Under  this  statute,  an  company,  and  the  members  of  a 
employee  of  a  coal  company  and  railroad  crew  who  place  the  cars 
employees  of  a  railroad  company  to  be  thus  shifted,  are  feUow- 
were  fellow-servants,  where  the  servants.  La  Porte  v.  Pittsburg  & 
former  was  repairing  a  car  of  the  L.  E.  R.  Co.,  209  Pa.  St.  469, 
railroad  company  on  the  side  track,  58  Atl.  860.  But  one  who  assists 
constructed  for  the  sole  use  of  the  in  the  delivery  of  his  own  goods 
coal  company,  and  injured  by  the  from  a  car  is  not  placed  in  the 
act  of  the  employees  of  the  railroad  position  of  a  feUow-servant  of  em- 
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where  one's  servant  is  lent  to  another  he  is  for  the  time 
being  a  servant  of  the  latter,"^  and  a  fellow-servant  of  the 
employees  of  the  latter. 

Pursuant  to  this  general  rule  it  is  held,  that  servants 
of  different  contractors  at  work  upon  the  same  buUding,"^ 
servants  of  an  independent  contractor  and  of  his  contrac- 
tee,"*  servants  of  a  contractor  and  of  a  subcontractor,"^ 
servants  of  a  lessor  and  of  a  lessee,  ^^^  servants  of  different 
railroads, ^^1  etc.,  are  not  fellow-servants. 


ployees  of  the  company.  MoCon- 
nell  V.  Pennsylvania  R.  Co.,  223 
Pa.  St.  442,  72  Atl.  849. 

576.    See  supra,  vol.  1. 

677.  Morgan  v.  Smith,  159 
Mass.  370,  35  N.  E.  101. 

578.  Ordinarily  servants  in  the 
hire  of  a  general  employer  and 
servants  of  a  sub-contractor  or  of 
an  independent  contractor,  are  not 
feUow-servants.  Kelley  v.  Tyra, 
103  Minn.  176,  114  N.  W.  75, 
115  N.  W.  636, 17  L.  R.  A.  334,  n.  s. 
An  employee  in  an  electric  light 
company,  engaged  in  fixing  lights 
on  defendant  hotel  company's 
premises,  was  not,  as  matter  of  law, 
a  feUow-servant  of  defendant's 
engineer  so  as  to  prevent  a  recovery 
for  the  injuries  caused  by  the  neg- 
ligence of  such  engineer.  The  in- 
jured employee  was  in.  the  employ 
of  an  iudependent  contractor.  Con- 
nelly V.  Boothby  Hotel  Co.,  190 
Pa.  St.  553,  42  Atl.  1024.  A  car- 
penter employed  by  the  owner  of  a 
house  to  construct  the  bay  win- 
dows, was  not  a  feUow-servant  of 
employees  of  an  independent  eon- 
tractor  for  the  brick  work.  Coates 
V.  Chopman,  195  Pa.  St.  109,  45 
Atl.  676.  By  statute,  however,  in 
some  of  the  states,  the  contractee 
is  made  liable  to  servants  of  the 


contractor  for  failure  to  perform 
his  duty  in  certain  respects. 

579.  Dale  v.  HiU-0'Meara  Con- 
struction Co.,  108  Mo.  App.  90, 
82  S.  W.  1092. 

580.  CrusseUe  v.  Pugh,  67  Ga. 
430,  44  Am.  Rep.  724;  Stewart  v. 
Harvard  College,  12  Allen  (Mass.) 
58. 

581.  A  crossing  flagman  not  in 
privity  of  contract  with  one  of  sev- 
eral railroads  occupying  a  crossing, 
is  not  a  feUow-servant  with  em- 
ployees of  such  company.  Louis- 
viUe  &  N.  R.  Co.  v.  Martin,  113 
Tenn.  266,  87  S.  W.  418.  A  ear 
inspector  of  one  road  does  not 
assume  the  risk  of  injury  from  the 
neghgenoe  of  a  switchman  em- 
ployed by  an  association  of  roads 
of  which  the  former  is  a  member, 
so  as  to  preclude  a  recovery  for  his 
death  in  an  action  against  the 
roads  in  their  associate  capacity. 
Kastl  V.  Wabash  R.  Co.,  114  Mich. 
53,  72  N.  W.  28.  A  switchman  em- 
ployed in  the  yard  of  one  railroad 
company,  is  not  a  feUow-servant 
of  the  train  crew  of  another  road, 
operating  its  trains  through  the 
same  yard.  Jackson  v.  Detroit  & 
M.  Ry.  Co.,  161  Mich.  163,  125 
N.  W.  763. 
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§  529.  To  what  employers  and  employees  rule  applies. 

The  fellow-servant  rule,  with  a  very  few  exceptions, 
applies  to  all  employers  and  employees.  It  applies  as 
well  where  the  employer  is  a  corporation  as  where  a  firm 
or  individual,  and  about  the  only  real  exception  is  where 
the  employment  is  not  voluntary  but  is  compulsory  as  in 
the  case  of  slaves,  convicts,  etc. 

Where  injured  servant  a  convict. 

A  convict  hired  out  by  the  state,  where  injured,  may 
recover,  notwithstanding  the  fellow-servant  rule,  since  it 
does  not  apply  in  such  a  case,  he  having  no  power  to  refuse 
to  enter  upon  the  service  or  to  quit  at  any  time  before  his 
sentence  expired. ^^^ 

Employees  of  public. 
The  fellow-servant  rule  applies  to  employees  of  the 
state, ^^^  and  to  employees  of  a  municipal  corporation.^** 

Where  injured  employee  a  minor. 

The  fellow-servant  rule  applies  equally  well  where  the 
injured  servant  is  a  minor,  ^^^  except  that,  in  some  juris- 
dictions at  least,  it  does  not  apply  where  the  minor  is  not 
old  enough  to  understand  the  risk  from  working  together 
with  other  employees.^*^ 

Furthermore,  the  risk  of  injury  by  the  negligence  of 
fellow-servants  cannot,  at  least  in  most  jurisdictions,  be 

682.     Sloss-Sheffield  steel  &  Iron  498;  CHoago  &  G.  E.  R.  Co.  v. 

Co.   V.   Long,   63   So.    (Ala.)   910;  Harney,  28  Ind.  28,  92  Am.  Dec. 

Buckalew    v.    Tennessee    Coal    &  282;  King  v.  Boston  &W.  R.  Corp., 

I.  Co.,  112  Ala.  146,  20  So.  606;  9  Cush   (Mass.)   112;  Houston  & 

Boswell  V.  Bamhart,  96  Ga.  521,  G.  N.  R.  Co.  v.  MiUer,  61  Tex. 

23  S.  E.  414.  270. 

583.  LaugKlin  v.  State,  106  686.  Wilder  v.  Miller,  128  Ga. 
N.  Y.  169,  11  N.  E.  371.  139,  67  S.  E.  309;  Evans  v.  Jose- 

584.  McDermott  V.  Boston,  133  phine  Mills,  119  Ga.  448,  46  S.  E. 
Mass.  349.  Compare  Turner  v.  674;  Hinckley  v.  Horazdowsky, 
IndianapoUs,  96  Ind.  51.  133  lU.  339,  24  N.  E.  421,  8  L.  R. 

585.  risk  V.  Central  Pac.  R.  A.  490;  Hamilton  v.  Galveston 
Co.,  72  Cal.  38,  13  Pao.  144,  1  H.  &  S.  A.  R.  Co.,  64  Tex.  666; 
Am.  St.  Rep.  22;  Gartland  v.  Evans  v.  American  Iron  &  Tube 
Toledo,  W.  &  W.  R.  Co.,  67  lU.  Co.,  42  Fed.  519. 


1504  Master  and  Servant.  §§  530,  531 

assumed  by  a  child  under  fourteen  years  of  age,  employed 
in  violation  of  the  statute,  prohibiting  the  employment 
of  children  under  that  age.^^^ 

Effect  of  servants  being  illegally  employed. 

The  fact  that  both  the  injured  and  the  negligent  servant 
were  illegally  employed  at  the  time  of  the  accident,  under 
the  Sunday  law,  does  not  affect  the  fellow-servant  rule.^*^ 

§  530.  Exceptions  to  common  law  rule. 

In  a  preceding  chapter  ia  volume  one  the  duty  of  the 
master  to  exercise  reasonable  dihgence  to  employ  compe- 
tent servants  has  been  considered. ^^' 

And  in  the  same  chapter  the  duty  of  the  master  to 
employ  a  sufficient  number  of  co-servants  to  safely  do  the 
work  has  been  considered.  ^^^ 

These  two  rules  fixing  certain  duties  of  the  master  are, 
in  a  sense,  an  exception  to  the  common  law  rule  of  fellow- 
servants,  inasmuch  as  the  fellow-servant  rule  does  not 
apply  where  the  offending  servant  was  an  incompetent 
servant  and  was  known  to  be  such  by  the  master  or  should 
have  been  known  to  have  been  such  by  him.  So  the  de- 
fense of  fellow-servants  is  not  apphcable  where  the  master 
is  sought  to  be  held  Liable  on  the  ground  that  the  injury 
was  caused  by  his  failure  to  employ  a  sufficient  force  of 
servants  to  do  the  work  with  safety.*" 

§  531.  Dual  capacity. 

It  is  often  stated  in  the  decisions  that  a  negligent 
servant  may  act  in  a  dual  capacity,  i.  e.,  that  he  may  as 
to  some  act  be  a  fellow-servant,  while  as  to  other  acts 
he  is  not  a  fellow-servant.     This  rule  of  dual  capacity 

587.  SyneszewsM  v.  Sehinidt,  to  plaintiff  was  caused  by  the  neg- 
153  Mich.  438,  116  N.  W.  1107.  ligence  of  an  incompetent  servant 

588.  Houston  &  T.C.  R.  Co.  v.  employed  as  an  engineer  in  viola- 
Rider,  62  Tex.  267.  tion  of  Act    No.   100,  Pub.  Acts 

589.  See  supra  — .  1905.  LayzeR  v.  J.  H.  Somers  Coal 

590.  See  supra  — .  Co.,   156  Mich.  268;  CapeUng  v. 

591.  The   doctrine    of    fellow-  Saginaw  Coal  Co.,  156  Mich.  437, 
servants  and  assumed  risk  do  not  117  N.  W.  182,  121  N.  W.  475. 
apply  to  a  case  in  which  the  injury 
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is  well  settled  and.  there  is  no  controversy  in  regard  thereto 
where  the  ground  of  the  fellow-servant  rule  is  the  nature  of 
the  act  performed  rather  than  the  rank  or  grade  of  the 
negligent  servant,  and  in  such  cases  the  servant,  while 
acting  in  reference  to  a  non-delegable  duty,  is  a  vice- 
principal,  but  while  acting  otherwise  is  not  a  vice-prin- 
cipal but  a  fellow-servant.  On  the  other  hand  there  is 
considerable  conflict  in  the  decisions  as  to  dual  capacity 
where  the  negUgent  servant  is  considered  not  a  fellow- 
servant  because  of  his  superior  rank,  since  in  such  cases 
some  courts  hold  that  any  act  of  a  superior  servant  is  the 
act  of  one  not  a  fellow-servant,  while  it  is  held  in  other 
jurisdictions  that  a  superior  servant  is  a  fellow-servant 
where  performing  acts  of  manual  labor,  or  assisting  in 
performing  the  work  of  an  inferior,  although  in  per- 
forming his  work  as  a  superior,  he  is  not  a  fellow-servant. 

§  532.  Servant  acting  outside  scope  of  employment. 

If  the  injured  servant  was  not  acting  within  the  scope 
of  his  employment  at  the  time  of  the  injury,  and  there  was 
no  direction  to  go  outside  the  scope,  he  cannot  recover 
as  a  servant,  ^^^  but  can  recover  as  a  stranger,  in  which 
case  the  rule  of  fellow-servants  does  not  apply. 

On  the  other  hand,  if  the  negligent  servant  was  acting 
outside  the  scope  of  his  employment,  the  injured  servant 
cannot  recover  irrespective  of  the  defense  of  fellow-serv- 
ants, since  the  principal  is  only  liable  for  the  acts  of  his 
agent  where  within  the  scope  of  his  real  or  apparent 
authority. 

§  533.  Concurring  negligence  of  master  and  fellow-serv- 
ant. 
It  is  well  settled  that  where  an  employee  is  injured  by 
the  concurrent  negligence  of  a  fellow-servant  and  of  the 
master,  or  his  vice-principal,  the  master  is  liable  even 
though  he  would  not  be  liable  if  his  negligence  did  not 
concur.  ^'^ 

592.  See  infra,  §  738  et  seq.  249;  Johnson  v.  Steamship  Zelan- 

593.  Kreigh    v.    Westinghouse      dia,  3  Alaska,  662;  St.  Louis,  I.  M. 
Church   Kerr   ^   Co.,   214   U.   S.      &  S.  R.  Co.  v.  Haist,  71  Ark.  258, 
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This  rule  prevails  in  admiralty  as  well  as  at  common 
law.  ^9^ 

Negligence  of  a  f  eUow-servant  does  not  relieve  the  mas- 
ter of  Uability  where  the  injury  would  not  have  happened 
had  the  master  performed  his  duty.^'^ 


72  S.  W.  893,  100  Am.  St.  Rep.  65; 
Fisk  V.  Central  Pac.  R.  Co.,  72 
Cal.  38,  13  Pac.  144,  1  Am.  St.Rep. 
22;  Tanner  v.  Harper,  32  Col.  156, 
75  Pac.  404;  Steven  v.  Saunders, 
34  App.  D.  C.  321;  CoUey  v. 
Southern  Cotton  Oil  Co.,  120  Ga. 
258,  47  S.  E.  932;  WUliams 
V.  Garbutt  Lumber  Co.,  132  Ga. 
221;  Missouri  Malleable  Iron  Co. 
V.  DiUon,  206  lU.  145,  69  N.  E. 
12 ;  Sturm  v.  Consolidated  Coal  Co., 
248  lU.  20,  93  N.  E.  345;  Pa.  Co.  v. 
McCaffrey,  139  Ind.  430,  38  N.  E. 
67,  29  L.  R.  A.  104;  Atoka  Coal  & 
Mining  Co.  v.  Miller,  7  Ind.  Terr. 
104;  Klaffke  v.  Bettendorf  Axle 
Co.,  125  la.  223,  100  N.  W.  1116; 
Gordon  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.,  129  Iowa,  747,  106  N.  W.  177; 
Schwarzschild  &  Sidzberger  v. 
Drysdale,  69  Kan.  119,  76  P.  441; 
Fidler  v.  Tremont  Lumber  Co., 
114  La.  266,  38  So.  164,  108  Am. 
St.  Rep.  348;  Myers  v.  Hudson  Iron 
Co.,  150  Mass.  125,  22  N.  E.  631, 
15  Am.  St.  Rep.  176;  McDonald  v. 
Michigan  Cent.  R.  Co.,  108  Mich. 
7,  65  N.  W.  597;  Loekwood  v.  Ten- 
nant,  137  Mich.  305,  100  N.  W. 
562;  Thomas  v.  Smith,  90  Mich. 
379,  97  N.  W.  141;  Delude  v.  St. 
Paul  City  R.  Co.,  55  Minn.  63, 
56  N.  W.  461;  Moore  v.  St.  Louis 
Transit  Co.,  193  Mo.  411,  91  S.  W. 
1060;  Root  V.  Kansas  City  South- 
em  Ry.  Co.,  195  Mo.  348,  92  S.W. 
621,  6  L.  R.  A.  212,  n.  s.;  Sirois  v. 
J.  E.  Henry  &  Sons,  73  N.  H.  148, 
59  A.  936;  Cole  v.  "Warren  Mfg. 


Co.,  63  N.  J.  Law,  626,  44  A. 
647;  CampbeU  v.  T.  A.  Gillespie 
Co.,  69  N.  J.  Law,  279,  55  A.  276; 
Pluckham  v.  American  Bridge  Co., 
104  App.  Div.  404,  93  N.  Y.  Supp. 
748;  Wade  v.  McLean  Cont.  Co., 
149  N.  C.  177;  Knahtla  v.  Oregon 
Short  Line  &  U.  N.  R.  Co.,  21 
Or.  136,  27  Pac.  91;  Bodie  v. 
Charleston  &  W.  C.  Ry.  Co.,  66 
S.  C.  302,  44  S.  E.  943 ;  Ray  v.  Pecos 
&  N.  T.  Ry.  Co.,  40  Tex.  Civ.  App. 
99,  88  S.  W.  466;  Hicks  v.  Southern 
Pacific  Co.,  27  Utah,  526,  76  P. 
625;  Merrill  v.  Oregon  Short  Line 
R.  Co.,  29  Utah,  264,  81  P.  85, 
110  Am.  St.  Rep.  695;  Lincoln  v. 
Central  Vt.  R.  Co.,  82  Vt.  187; 
Norfolk  &  W.  Ry.  Co.  v.  Phillips' 
Adm'x,  100  Va.  362,  41  S.  E.  726; 
Conine  v.  Olympia  Logging  Co., 
42  Wash.  60,  84  P.  407;  Lay  v. 
Elk  Ridge  Coal  &  Coke  Co.,  64 
W.  Va.  288;  Howard  v.  Beldenville 
Lumber  Co.,  129  Wis.  98,  108  N. 
W.  48;  Shugaxt  v.  Atlanta,  K.  & 
N.  R.,  133  Fed.  505,  66  C.  C.  A. 
379;  Cudahy  Packing  Co.  v.Anthes, 
117  Fed.  518,  54  C.  C.  A.  504; 
Mexican  Cent.  R.  Co.  v.  Glover, 
107  Fed.  356,  46  C.  C.  A.  334; 
Grand  Trunk  R.  Co.  v.  Cummings, 
106  U.  S.  700,  1  Sup.  Ct.  493,  27 
L.  Ed.  266.  Many  other  cases 
hold  this  elementary  rule. 

594.  Jensen  v.  The  Joseph  B. 
Thomas,  81  Fed.  578. 

595.  Loveless  v.  Standard  Gold 
Min.  Co.,  116  Ga.  427,  42  S.  E.  741, 
59   L.   R.   A.   596;   Striagham   v. 
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But  if  the  negligence  of  the  fellow-servant  is  such  as 
to  have  caused  the  injury  even  had  the  master  not  been 
negligent,  the  master  is  not  Kable.^'* 

The  master  is  not  liable  where  his  negligence  was  the 
remote  cause  of  the  accident  while  the  negligence  of  the 
fellow-servant  was  the  proximate  cause  thereof;^"  but  is 
liable  where  his  negligence  is  the  proximate  cause  of  the 
injury.^'* 

§  534.  Injured  servant  employed  after  negligence  of  co- 
servant. 

The  fact  that  the  injured  servant  was  not  employed 
until  a  day  or  two  after  the  employment  of  the  negligent 
servant  has  been  held  not  to  preclude  the  operation  of 
the  fellow-servant  rule.^^' 

And  it  has  been  held  that  a  "new  servant  takes  the  risk 
of  any  existing  negligence  of  his  fellow-servants  as  well 
as  that  which  may  thereafter  occur."*"" 

Effect  of  negligent  servant  having  quit. 
However,  it  has  been  held  in  effect  that  a  servant  is 
not  a  fellow-servant  of  a  negligent  one  formerly  in  the 
employ  of  the  master  but  not  in  his  employ  at  the  time 
of  the  accident.*" 

Stewart,  100  N.  T.  516,  3  N.  E.  599.     Bums  v.  Sennett,  99  Cal. 

575;   Armour  v.    Golkowska,   202  363,  33  Pac.  916. 
lU.  144,  66  N.  E.  1037;  Atoka  Coal  600.     Butler  v.  Townsend,   126 

&  Mining   Co.   v.   MiUer,   7  Ind.  N.  T.  105.       Rule  applied   where 

Terr.  104;  Northern  Pac.  R.  Co.  v.  scaffold  erected  by  fellow- servants 

Charless,  51  Fed.  562,  2  C.  C.  A.  before     plaintiff      was    employed. 

380.  Olsen  v.  Nixon  61  N.  J.  L.  671. 

596.  GUe  Valley,  G.  &  N.  R.  601.  Employees  setting  a  de- 
Co.  V.  Lyon,  9  Ariz.  218,  80  Pac.  fective  pole  were  not  feUow-serv- 
337.  ants  of  an  employee  injured  some 

597.  Luman  v.  Golden  Ancient  two  years  subsequently  by  the 
Channel  Min.  Co.,  140  Cal.  700,  breaking  of  the  pole,  none  of  the 
74  Pac.  307;  Fowler  v.  Chicago  &  former  being  in  the  master's  employ 
N.  W.  R.  Co.,  61  Wis.  159,  21  N.  W.  at  the  time  of  the  accident.  The 
40;  The  Phoenix,  34  Fed.  760.  risk  of  negligence  of  such  former 

598.  Norfolk  &  W.  R.  Co.  v.  employees  is  not  assumed.  Living- 
Ampey,  93  Va.  108,  25  S.  E.  226;  way  v.  Houghton  County  Street 
Felton  V.  Harbeson,  104  Fed.  737,  R.  Co.,  145  Mich.  86,  108  N.  W. 
44  C.  C.  A.  188.  662. 
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So  wliere  the  negligent  servant  has  quit  and  has 
returned  merely  to  get  his  check  for  past  services,  the 
relation  of  fellow-servants  does  not  exist.*"* 

§  535.  Joint  master  as  servant. 

If  one  of  two  joint  employers  acts  as  a  servant  and  is 
negligent,  the  defense  of  fellow-servants  cannot  be 
interposed.*"^ 

§  536.  Personal  liability  of  fellow-servant. 

If  a  servant  is  negligent  and  thereby  causes  a  personal 
injury  to  another  servant  employed  by  the  same  master, 
the  negligent  servant  is  liable  notwithstanding  the  master 
may  not  be  liable  because  the  two  servants  are  fellow- 
servants.*"^ 


602.  CarroU  v.  Chicago,  B.  & 
N.  R.  Co.,  99  Wis.  399,  75  N. 
W.  176. 

603.  If  one  of  two  joint  em- 
ployers takes  upon  himself  the 
function  of  a  workman,  such  for 
instance  as  operating  a  saw  in  a 
Tnill,  the  relation  of  master  and 
servant  still  exists,  and  for  his 
negligence  in  starting  the  carriage 
while  an  employee  was  removing  a 
log  therefrom,  he  is  liable  for  in- 
juries sustained  an  employee  as  a 
result  thereof.  Rhoades  v.  Varney, 
91  Me.  222,  39  Atl.  552. 

604.  Fellow-servants  mutually 
owe  to  each  other  the  duty  of  ex- 
ercising ordinary  care  in.  the  per- 
formance of  their  services,  and  who- 
ever fails  in  that  respect  is  liable  at 
common    law    for    any    personal 


injury  resulting  therefrom  to  his 
feUow-servant.  Hare  v.  Mclntyre, 
82  Me.  240,  19  Atl.  453,  17  Am. 
St.  Rep.  476.  Where  an  employee 
personally  selects  the  means  and 
directs  the  mode  of  performing 
the  work,  for  instance,  setting  up 
an  apparatus  furnished  by  the 
common  employer,  he  becomes 
personally  responsible  to  his  fellow- 
servant  for  injuries  caused  by  his 
negligence  in  so  doing.  The  fact 
that  the  work  was  satisfactory  to 
the  employer,  does  not  excuse  the 
offending  servant.  If,  however,  the 
common  employer  directs  and  con- 
trols the  means  and  mode  of  doing 
the  work,  such  rule  does  not  apply. 
Atkins  V.  Field,  89  Me.  281,  56 
Am.  St.  Rep.  424. 
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II.       NON-DELEGABLE  DUTIES. 

Sec.  Sec. 

537.  General  considerations.  540.  Duty   to    employ   competent 

538.  Duty   to  fumish  and  main-  and   suffteient   co-servants. 

tain  safe  place  for  work.  541.  Duty    to    make,    promulgate 

539.  Duty  to  fumisli  and  maintain  and  enforce  rules. 

appliances.  542.  Duty  to  instruct  and  warn. 

Effect  of  statutes.  543.  Duty  of  supervision. 

§  537.  General  considerations. 

Certain  duties  are  said  to  be  non-delegable.  By  this 
is  meant  that  such  duties  are  personal  to  the  master  and 
he  cannot  delegate  them  to  a  servant  and  then  escape 
liability  if  the  servant  fails  to  perform  or  negUgently 
performs  the  duty,  on  the  ground  that  the  negligent 
servant  was  a  fellow-servant  of  the  injured  servant.  In 
every  jurisdiction  in  this  country  the  rule  is  that  if  a  duty 
is  personal  to  the  master  the  one  to  whom  he  entrusts 
the  performance  of  this  duty  is  called  a  vice-principal  and 
the  master  is  Liable  for  his  negligence  in  relation  to  such 
duties.  The  courts,  however,  in  the  various  jurisdictions 
are  not  entirely  in  accord  as  to  what  are  non-delegable 
duties.  For  instance,  while  the  decisions  quite  uniformly 
hold  that  the  duty  to  provide  a  safe  place  to  work  and  safe 
appliances  in  the  first  instance  is  personal  to  the  master 
and  cannot  be  delegated,  yet  there  is  more  or  less  conflict, 
as  to  whether,  such  appliances  and  place  having  once  been 
furnished,  the  duty  to  keep  safe  can  be  delegated  to  repair 
men  or  inspectors  so  as  to  make  their  negligence  that  of  a 
fellow-servant.  So,  conceding  that  the  duty  to  furnish 
a  safe  place  to  work  is  non-delegable,  the  question  is  often 
a  difficult  one  as  to  whether  the  particular  negligence 
was  connected  with  such  duty  within  the  rule  or  merely 
related  to  a  detail  of  the  work  which  it  is  held  by  all  the 
courts  may  be  delegated  to  a  servant  so  as  to  relieve  the 
master  from  liability. 

This  non-delegable  rule  is  in  many  jurisdictions  the 
only  test  of  whether  servants  are  fellow-servants  except 

2  M.  &  S.— 37 
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that,  even  in  sueli  jurisdictions,  it  is  generalUy  held  that  a 
general  manager  or  the  head  of  a  department  is  not  a  fel- 
low-servant on  the  ground  that  he  stands  in  the  place  of 
the  master.  Stated  in  other  words,  the  rule  in  such 
jurisdictions  is  that  the  test  is  the  character  of  the  act 
rather  than  the  rank  or  grade  of  the  negligent  servant. 

§  538.  Duty  to  furnish  and  maintain  safe  place  for  work. 

In  volume  one  of  this  work  the  duty  of  the  master  to 
furnish  a  safe  place  for  work  has  been  considered.  This 
duty  cannot  be  delegated  to  a  servant  so  as  to  enable 
the  master  to  escape  liability  for  the  negUgence  of  his 
servant  on  the  ground  that  the  injured  servant  and  the 
negligent  servant  were  feUow-servants.  So  it  is  generally 
held  that  the  duty  to  keep  the  place  of  work  safe  cannot 
be  delegated  to  inspectors  and  repair  men  so  as  to  relieve 
the  master  from  UabiUty,  but  that  he  is  liable  for  the  neg- 
ligence of  such  inspectors  or  repairers.  On  the  other  hand 
it  is  almost  universally  held  that  where  the  injury  results 
from  dangers  caused  by  the  progress  of  the  work,  or  from 
the  negligent  use  of  safe  appliances  by  a  feUow-servant, 
or  from  failure  to  give  warning  or  signals  in  regard  to  the 
detail  of  the  work  as  they  arise  from  time  to  time,  the 
master  is  not  liable,  since  the  offending  servant  is  a  fellow- 
servant  on  the  theory  that  his  negligence  relates  merely 
to  the  details  of  the  work.  So  where  materials  are  furnished 
to  build  a  scaffold  and  the  employees  have  sufficient  suit- 
able stock  to  construct  it  from,  the  negligence  of  the  serv- 
ants in  constructing  the  scaffold  is  the  negUgence  of 
fellow-servants.  So  where  the  place  is  made  unsafe  by 
reason  of  the  failure  to  adjust  or  secure  appliances,  the 
master  is  not  liable.  However,  in  some  states,  such  as 
Washington,  the  duty  to  provide  a  safe  place  to  work  is 
very  broadly  construed  so  that  for  almost  any  negligence 
relating  thereto,  it  is  held  that  the  servant  is  in  the  per- 
formance of  non-delegable  duty. 

§  539.  Duty  to  furnish  and  maintain  appliances. 

It  is  well  settled  that  the  duty  in  the  first  instance  to 
furnish  reasonably  safe  appliances  is  one  which  cannot 
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be  delegated.  If  reasonably  safe  appliances  have  been 
furnished  it  is  held  in  most  of  the  states  that  the  duty  to 
inspect  and  repair  them  cannot  be  delegated,  and  that  the 
negligence  of  the  inspector  or  repairer  is  the  negUgence 
of  the  master,  except  that  incidental  repairs,  "which  are 
made  from  day  to  day  by  the  servant  using  the  machine 
or  appliance,  are  the  acts  of  a  feUow-servant.  On  the 
other  hand,  in  some  jurisdictions,  inspectors  and  re- 
pairers, although  acting  solely  as  such,  are  feUow-servants. 
In  some  jurisdictions  an  inspector  of  foreign  cars  is  held  a 
fellow-servant,  ■while  inspectors  of  cars  owned  by  the 
master  are  held  not  feUow-servants  on  the  ground  that 
they  are  engaged  in  a  non-delegable  duty.  As  between 
themselves,  however,  repair  men  and  inspectors  are  almost 
uniyersaUy  held  to  be  fellow-servants. 

But  while  the  duty  to  furnish  and  maintain  appliances 
in  reasonably  safe  condition  is  non-delegable,  yet  a 
servant  who  selects  an  imperfect  appUance  from  a  mass 
available,  or  who  fails  to  replace  a  defective  with  a  safe 
part,  or  who  fails  to  use  the  appliances  furnished  by  the 
master,  or  who  uses  the  appliances  in  a  manner  for 
which  they  were  not  intended,  or  who  uses  an  apphance 
which  is  not  suitable,  or  who  makes  a  negligent  use  of  safe 
appliances,  is  merely  a  feUow-servant. 

Effect  of  statutes. 
By  statute  in  some  of  the  states  including  Alabama, 
Indiana,  Massachusetts,  New  Jersey,  New  York,  Vermont, 
and  some  of  the  other  states,  there  is  a  statutory  provi- 
sion, differing  somewhat  in  phraseology  in  the  different 
states,  but  in  effect  providing  that  where  the  injury  is 
caused  by  any  defect  in  the  condition  of  the  ways,  works, 
machinery  or  plant  connected  with  or  used  in  the  business 
of  the  employer,  the  latter  is  liable  where  the  defect  arose 
from  or  had  not  been  discovered  or  remedied  owing  to 
the  negligence  of  the  master  or  of  any  person  in  his  em- 
ploy entrusted  by  him  with  the  duty  of  seeing  that  the 
ways,  works,  etc.,  were  in  proper  condition. 
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The  construction  of  the  Massachusetts  statute  in  this 
respect  has  been  considered  at  some  length  in  a  former 
chapter  in  the  first  volume  of  this  work.™^ 

These  statutory  provisions,  all  of  which  are  based  on  a 
like  provision  in  the  English  statute  of  1880,  are  in  effect 
merely  a  reiteration  of  the  rule  which  prevails  ia  most  of 
the  states,  that  the  duty  of  the  master  to  maintain  his 
appliances  and  place  of  work  in  a  safe  condition  is  a  non- 
delegable duty,  so  that  he  cannot  escape  liability  for  de- 
fects by  merely  using  due  care  in  selecting  a  competent 
person  as  an  inspector  or  repair  man,  or  both,  to  keep 
the  place  of  work  or  appliances,  or  both,  in  safe  condi- 
tion, but  that  the  negligence  of  such  an  employee  is  the 
negligence  of  the  master,  since  the  duties  imposed  on  the 
employee  are  personal  to  the  master  and  cannot  be  dele- 
gated so  as  to  enable  the  master  to  escape  liability  in  case 
of  negligence  of  the  employee  in  connection  with  his  duties 
as  such. 

§  540.  Duty   to    employ    competent    and    sufficient    co- 
servants. 

The  duty  of  the  master  to  exercise  ordinary  care  to  em- 
ploy competent  co-servants  and  to  employ  servants  suffi- 
cient in  number  to  perform  the  work  safely,  cannot  be 
delegated  to  a  servant,  so  as  to  enable  the  master  to  escape 
liability,  and  in  this  respect  the  authorities  seem  to  be 
imanimous. 

§  541.  Duty  to  make,  promulgate  and  enforce  rixles. 

The  duty,  where  it  exists,  of  making,  promulgating  and 
enforcing  rules  for  the  conduct  of  the  business  is  generally 
held  to  be  a  non-delegable  duty.  For  instance,  it  is  gen- 
erally held  on  this  ground  that  train  dispatchers  are  vice- 
principals,  especially  as  to  special  orders  issued  by  them, 
in  regard  to  the  running  of  trains,  although  in  a  few  juris- 
dictions it  has  been  held  that  train  dispatchers  are  merely 
fellow-servants.     On  the  other  hand,  one  who  merely 

605.     See  volume  one,  chapter  on 
"Safe  Appliances." 
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transmits  orders  such,  as  a  telegraph  operator  is  ordi- 
narily held  a  fellow-servant  rather  than  a  vice-principal. 

§  542.  Duty  to  instruct  and  warn. 

If  the  duty  rests  upon  the  master  to  instruct  a  servant 
either  because  of  his  youth  or  inexperience,  or  because 
of  the  existence  of  latent  defects  which  even  an  experi- 
enced servant  would  not  be  apt  to  discover,  such  duty  is 
personal  to  the  master  and  he  cannot  escape  liability  for 
its  non-performance  or  negligence  ia  connection  there- 
with by  delegating  the  duty  to  a  servant.  This  rule  is  well 
settled,  but  the  question  concerning  which  there  is  more 
or  less  difficulty  is  in  regard  to  the  duty  to  give  warning 
to  a  servant,  or  to  give  signals,  in  connection  with  the 
execution  of  the  work  and  as  it  progresses  from  time  to 
time.  For  instance,  it  has  been  held  in  some  cases  that 
a  superior  servant  who  sends  persons  working  under  him 
into  dangerous  places,  such  as  where  there  are  unexploded 
blasts,  without  warning,  is  a  fellow-servant  rather  than  a 
a  vice  principal.  So  it  is  generally  held  that  the  duty  to 
give  warning  as  the  work  progresses  from  time  to  time,  of 
transitory  perils,  is  delegable,  and  that  the  negligence  of 
the  one  whose  duty  it  was  to  warn  is  the  negligence  of  a 
fellow-servant.  So  it  is  well  settled  that  a  servant,  to  whom 
the  duty  to  give  signals  has  been  delegated,  is  a  fellow- 
servant  rather  than  a  vice-principal. 

§  543.  Duty  of  supervision. 

In  Washington  the  duty  of  supervision  is  included 
among  the  non-delegable  duties,  but  in  most  other  juris- 
dictions it  is  not  considered  in  that  light  although  a  gen- 
eral superintendent  is  held  not  a  fellow-servant  in  most 
of  the  states. 
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Sec. 
544. 
545. 


546. 


547. 


548. 


549. 


A.  At  common  law. 

General  review. 
Where    injured    servant    the 
superior  servant. 

B.  Under  statutes. 
1.  Superintendents. 

In  what  states  statute  exists 

and  effect  thereof. 

Rule  in  New  York. 

Effect  of  provision. 
Facts  necessary  to  be  proved 

under  this  provision. 
Who    are    superintendents. 

In  Alabama  and  New  York 
(since  1910). 

Effect  of  performance  of 
manual  labor. 

Control  of  men,  not  inani- 
mate objects. 

Superintendent  over  other 
employees  than  injured 
one. 

More  than  one  superin- 
tendent. 

Substitutes. 

Illustrations. 

Question  for  jury. 
Act  as  relating  to  exercise  of 

superintendence. 

Act  beyond  scope  of  em- 
ployment. 


See. 

Effect  of  superintendent  be- 
ing engaged  in  manual 
labor. 

Giving  or  countermanding 
of  orders. 

Effect  of  presence  of  supe- 
rior over  superintendent. 

Question  for  jury. 

Illustrations  applying  rules. 

550.  Act  resulting  in  injury  as  neg- 

ligent. 

Failure  to  instruct  or  warn. 

551.  Action  for  wrongfid  death  in 

Massachusetts. 

2.  Pebson  to  whose  oeders  in- 
jured  SERVANT   BOUND   TO 

conform. 

552.  In  what  states  statute  exists. 
653.  Facts  necessary  to  be  shown. 
554.  Authority  to   command,   not 

rank,  as  test. 
655.  Necessity    that    injured    em- 
ployee be  acting  under  spe- 
cial order. 

556.  Order  as  one  which  injured 

servant  bound  to  obey. 

557.  Injury  as  result  of  conforming 

to  orders. 

658.  Necessity   for   negligence    on 

part    of    superior    servant. 

3.  Railroad  statutes. 

659.  Rule  adopted  in  some  states. 


A.  At  common  law. 

§  S44.  General  review. 

In  most  of  the  states,  the  fact  that  the  negligent  servant 
is  of  a  higher  rank  than  the  injured  servant  does  not  affect 
the  question  of  fellow-servants,  unless  the  negligent  serv- 
ant was  a  general  manager  or  the  head  of  a  distinct  depart- 
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ment,  and  in  most  jurisdictions  the  "superior  servant" 
rule  is  expressly  repudiated.  However,  in  some  states, 
independent  of  statute,  the  courts  have  adopted  the  so- 
called  "superior  servant"  rule  wholly  or  in  part.  The 
first  state  to  adopt  it  was  Ohio  and  it  was  followed  by 
Illinois,  Louisiana,  Nebraska,  Tennessee,  Texas,  and 
Utah.  In  Kentucky,  there  is  an  innovation  in  that  the 
negligence  of  a  superior  servant  must  be  gross  in  order  to 
make  the  master  liable.  This  rule  is  not  the  same  in  all  the 
states  where  it  is  adopted  since  in  some  states,  such  as 
Illinois,  the  master  is  liable  only  where  the  injury  resulted 
from  obedience  to  the  orders  of  the  superior  servant  or 
from  the  acts  of  the  superior  servant  while  acting  as  such. 
The  superior  servant  rule  has  also  been  recognized,  at 
least  to  some  extent,  in  Arkansas,  Kansas,  Missouri,  North 
Carolina,  and  in  the  United  States  Supreme  Court  in  the 
Ross  case.  Later  the  doctrine  of  the  Ross  case  was  dis- 
approved. 

§  545.  Where  injured  servant  the  superior  servant. 

The  superior  servant  doctrine  does  not  apply  where  it  is 
the  superior  servant  who  is  injured  by  the  negUgence  of  the 
inferior  servant.®"® 

B.  Under  statutes. 

1.  Superintendents. 

§  546.  In  what  states  statute  exists  and  effect  thereof. 

In  the  Employers'  Liability  Act  enacted  in  England  in 
1880,  there  is  a  provision  authorizing  a  recovery  by  a 
servant  for  an  injury  caused  by  the  neghgence  of  any 
person  in  the  service  of  the  employer  who  has  any  superin- 
tendence entrusted  to  him  while  in  the  exercise  of  such 
superintendence.     This  provision  has  been  incorporated 

606.     LinemueUer  V.  Arthur,  127      90  Ark.  210,   118  S.  W.  710,  23 
La.  500,  53  So.  732;  McGrory  v.      L.  R.  A.  301,  n.  s. 
Ultima  Tliule  A.   &  M.   R.   Co., 
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into  the  Employers'  Liability  Acts  of  several  of  the 
states,  with,  more  or  less  change  in  the  phraseology 
thereof.  In  Massachusetts  the  provision  applies  to  the 
negligence  of  a  servant  entrusted  with  and  exercising 
superintendence,  "whose  sole  or  principal  duty  is  that  of 
superintendence,  or,  in  the  absence  of  such  superintendent, 
of  any  person  acting  as  superintendent  with  the  authority 
and  consent  of  such  employer." 

The  New  York  statute  of  1902  is  the  same  as  the 
Massachusetts  statute,  as  is  the  New  Jersey  statute  of 
1909,  and  the  Vermont  statute  of  1910.  The  Alabama 
statute  is  somewhat  broader  than  the  other  statutes  inas- 
much as  it  applies  to  the  negligence  of  any  person  in  the 
service  of  the  master  "who  has  any  superintendence  en- 
trusted to  him,"  while  in  the  exercise  of  such  superintend- 
ence. In  Pennsylvania,  the  statute  of  1907  merely  pro- 
vides that  the  master  shall  be  liable  for  the  negligence  of 
any  person  engaged  as  superintendent,  manager,  foreman 
or  any  person  in  charge  or  control  of  the  works,  plant  or 
machinery.  The  Colorado  statute,  which  followed  the 
Massachusetts  statute  and  contained  a  like  provision  in 
regard  to  superintendents,  seems  to  be  repealed,  as  to  that 
provision,  by  a  later  statute  which  entirely  abohshed  the 
defense  of  feUow-servants  in  that  state. 

Rule  in  New  York. 
Up  to  September  1,  1910,  when  the  amendment  of  1910 
went  into  effect,  the  statutory  provision  in  New  York  was 
the  same  as  that  in  Massachusetts,  and  all  the  New  York 
cases  cited  herein  construe  the  New  York  statute  as  it 
existed  before  the  amendment.  The  amendment,  it  seems, 
radically  changes  the  law  and  brings  within  the  provision 
many  superior  employees  who  were  formerly  not  within 
its  terms.  It  provides  that  an  employee  using  due  care 
who  is  injured  "(2)  by  reason  of  the  neghgence  of  any 
person  in  the  service  of  the  employer  intrusted  with 
any  superintendence  or  by  reason  of  the  neghgence  of 
any  person  intrusted    with   authority    to    direct,    con- 
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trol,    or    command    any  employee    in  the   performance 
of  the  duty  of  such    employee,"  may  recover/"^ 

Effect  of  provision. 
These  statutory  provisions  change  the  common  law 
rule  prevailing  in  the  states  where  it  was  adopted,  and 
makes  the  grade  of  the  negligent  servant  rather  than  the 
nature  of  the  act  the  ground  of  liability.  ^"^ 

§  547.  Facts   necessary  to  be   proved   under  this   pro- 
vision. 

Plaintiff  in  order  to  come  within  the  provisions  of  this 
statute  must  prove  (1)  that  the  servant  was  a  superintend- 
ent as  a  matter  of  fact,  (2)  that  at  the  time  of  the  injury 
the  negUgent  act  of  the  superintendent  was  in  the  exercise 
of  superintendence,  (3)  and  that  the  act  which  was  the 
cause  of  the  injury  was  in  fact  neghgence  on  the  part  of  the 
superintendent.  If  the  negligence  was  that  of  one  acting 
as  superintendent  in  the  absence  of  the  superintendent 
it  must  be  proved  (1)  that  the  person  absent  was  the  super- 
intendent, (2)  that  the  negUgent  employee  was  acting  as 
superiatendent  at  the  time  of  the  injury,  (3)  that  he  was 
acting  with  the  authority  or  consent  of  the  employer,  (4) 
that  the  negUgent  act  was  done  while  in  the  exercise  of 
superintendence,  and  (5)  that  the  act  which  was  the  cause 
of  the  injury  was  in  fact  neghgence  on  the  part  of  the 
substitute  superintendent.     And,  of  course,  in  both  cases, 

607.  Consol.  Laws  1909,  c.  36,  for  an  injury  inflicted  through  the 
§  200,  as  amended  by  Laws  1910,  negligence  of  a  co-servant,  but  only 
c.  352.  for  the  negligence  of  such  employees 

608.  Under  the  statute  an  em-  as  it  intrusts  with  the  superintend- 
ployer  is  liable  for  the  negligence  of  ence  of  the  work,  since  its  liability 
a  foreman,  whose  principal  duty  is  in  such  oases  does  not  depend  upon 
that  of  superintendence,  to  the  the  duties  it  owes  the  public,  but 
same  extent  that  he  would  be  liabls  upon  the  principle  applicable  to 
at  common  law  for  his  own  personal  master  and  servant.  City  Council 
negligence.  Hayward  v.  Key,  138  of  Sheffield  v.  Harris,  101  Ala. 
Fed.  34,  70  C.  C.  A.  402.  A  city  is  564,  14  So.  357.  Under  the  stat- 
not  liable  to  a  laborer  in  its  employ  ute,   an  employee  does  not  assume 
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the  superintendent  must  be  the  servant  of  the  common 
master.*"' 

§  548.  Who  are  superintendents. 

In  the  English  statute  of  1880  a  superintendent  is  de- 
fined as  one  whose  sole  or  principal  duty  is  that  of  super- 
intendence and  who  is  not  ordinarily  engaged  in  manual 
labor.  In  Massachusetts,  the  first  of  the  states  to  adopt 
this  EngUsh  rule,  a  superintendent  is  defined  as  one  whose 
sole  or  principal  duty  is  that  of  superintendence,  leaving 
out  the  provision  as  to  manual  labor,  and  the  statute  is  the 
same  in  New  Jersey  and  Vermont. 

Except  in  Alabama  (and  in  New  York  since  the  1910 
amendment),  a  superintendent  must  be  one  whose  "sole 
or  principal"  duty  is  that  of  superintendence,""  and  hence 


the  risk  of  injury  from  the  negli- 
gence of  a  superintendent.  If  this 
were  so,  say  the  court,  the  super- 
intendent would  be  a  fellow-serv- 
ant and  one  of  the  principal  objects 
of  the  statute  abolishing  this  de- 
fense in  actions  under  the  act 
would  be  defeated.  Meagher  v. 
Crawford  Laundry  Co.,  187  Mass. 
586,  73  N.  E.  853. 

609.  See  Dane  v.  Cochrane 
Chemical  Co.,  164  Mass.  453. 

610.  A  painter  was  iujiired  by 
the  fall  of  a  staging  constructed  and 
used  for  the  purpose  of  painting  the 
outside  of  a  building.  Three  of 
them  were  working  together,  each 
receiving  the  same  pay  and  doiag 
the  same  work.  It  was  claimed  that 
the  fault  was  that  of  one  of  them 
who  gave  directions  as  to  the 
manipulating  of  the  staging,  and 
that  he  was  exercising  superintend- 
ence within  the  statute.  It  was 
held  that  he  was  not  one  intrusted 
with  the  exercise  of  superintend- 
ence, whose  sole  and  principal  duty 
was  that  of  superintendence,  within 
the  meaning  of  the  statute.  Adas- 
ken  v.  Gilvert,  165  Mass.  443,  43 
N.  E.  199.     The  plaintiff,  an  em- 


ployee of  the  defendant,  was  in- 
jured by  being  struck  by  a  cement 
pipe  which  was  roUed  off  the  top  of 
a  round  house,  the  roof  of  which 
was  being  repaired  by  the  defend- 
ant's workmen,  while  he,  the  plain- 
tiff, was  ascending  a  ladder  leading 
to  a  staging  at  one  side  of  the  round 
house,  on  which  he  was  employed. 
It  was  alleged  that  the  injury  was 
caused  by  the  negligence  of  another 
employee.  The  latter  was  working 
with  five  or  six  other  men  and  was 
paid  the  same  price  as  his  feUow- 
laborers.  One  Cady  was  the  gen- 
eral superintendent  in  charge  of  the 
job,  and  he  had  often  duties  which 
took  him  away  from  the  building 
a  considerable  part  of  the  time.  One 
Cuff  was  foreman  under  him,  whose 
special  work  was  with  the  carpen- 
ters, and  who  hired  men  and  exer- 
cised superintendence  more  or  less 
in  the  absence  of  the  general  super- 
intendent on  the  part  of  the  work 
where  the  employee  whose  negU- 
genoe  was  alleg3d  to  be  the  cause  of 
the  injury  worked.  The  latter 
received  his  orders  from  the  super- 
intendent and  foreman  in  regard  to 
the  work  to  be  done  by  himself  and 
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mere  incidental  authority  to  exercise  some  minor  super- 
vision over  others  is  not  enough  to  render  the  employer 
liable.  "11 

This  leaves  the  question  to  depend  on  what  is  "super- 
intendence," and  while  the  courts  have  not  expressly 
defined  the  relation,  yet  the  following  elements  have  been 
taken  into  consideration:  (1)  power  to  control;  (2) 
power  to  give  directions;  (3)  power  to  hire  and  discharge; 
(4)  relative  wages  of  alleged  superintendent  and  those 
working  with  or  under  him;  (5)  performance  of  manual 
labor;  and  (6)  working  with  other  employees  all  or  a 
greater  part  of  the  time.^^^ 

Without  doubt,  an  employee,  in  order  to  be  a  superin- 
tendent, must  have  power  to  direct  and  control  one  or 
more  men  as  to  the  manner  of  performing  their  work. 

It  would  seem  that  if  a  servant  is  directed  to  go  outside 
his  regular  work  and  control  a  certain  piece  of  work  and 
the  men  engaged  thereon,  his  "sole"  duty  may  be  that  of 
superintendence,  where  one  of  the  servants  was  injured 
in  connection  with  the  work,  although  at  other  times 
he  had  no  duties  of  superintendence.  In  other  words,  it 
seems  that  a  superintendent  for  a  day  may  be  one  whose 
sole  duty  is  that  of  superintendence  as  well  as  a  regular 
superintendent. "  ^ 

fellow-workmen,  and  gave  his   fel-  gan  v.  McCaffer,  182  Mass.  420, 

low-laborers      directions      in    the  65  N.  E.  831. 

absence  of  the  foreman.     It   was  611.    Bovi  v.  Hess,  123  App.  Div. 

held  there  was  no  evidence  to  war-  389,  107  N.  Y.  Supp.  1001. 

rant  a  finding  that  such  workman's  612.     In    determining     whether 

sole  or  principal  duty  was  that  of  the  sole  or  principal  duty  of   an 

superintendence  within  the  statute,  employee  is  that  of  superintendent, 

Dowd  V.  Boston  &  Albany  R.  Co.,  the  fact  that  the  employee  is  paid 

162    Mass.    185,    38   N.    E.    440.  higher   wages   than    the    ordinary 

One  of  a  gang  of  four  engaged  in  the  laborers  is  a  circumstance  to  ba 

work  of  digging  holes,  setting  poles,  considered.     O'Brien  v.  Look,  171 

and  stringing  wires  for  an  electric  Mass.  36,  50  N.  E.  458. 

railway,  though  by  reason  of  his  613.     A  person  directed  by  the 

experience  he  gives  orders  and  di-  master  to  take  in  a  load  of  lumber, 

rections   to   his  fellows,   is   not   a  and  subsequently  such  person  se- 

person  whose  sole  or  principal  duty  leeted  servants  and  proceeded  to 

is  that  of  superintendence.    Mulli-  move  the  timber,  such  person  giv- 
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An  ordinary  weaver,  whose  usual  work  is  merely  to 
operate  a  loom,  is  not  a  person  intrusted  with  and  exer- 
cising superintendence,  whose  sole  or  principal  duty  is  that 
of  superintendence,  within  the  meaning  of  the  statute, 
merely  because  it  is  also  his  duty,  when  his  loom  gets 
out  of  repair,  to  notify  the  loom  fixer  to  put  it  in  order.  "^ 

In  Alabama  and  New  York  (since  1910). 

As  already  stated,  the  Alabama  statute  applies  to  the 
neghgence  of  employees  who  have  "any  superintendence 
entrusted  to  them."  Therefore,  it  is  broader  in  its  terms 
than  the  statutes  of  the  other  states.  However,  it  is  not 
altogether  clear  as  to  who  are  superintendents  within  this 
statute  and  it  is  questionable  if  the  persons  who  have  been 
held  superintendents  thereunder  would  not  also  have  been 
held  to  be  superintendents  under  the  statutes  of  the  other 
states.  The  New  York  statute  as  amended  in  1910  is 
practically  the  same  as  the  Alabama  statute,  with  a  clause 
added.  "^ 

However,  it  is  clear  that  a  person  may  have  some  super- 
intendence entrusted  to  him  so  as  to  be  a  superintendent 
within  these  statutes  while  he  might  be  held  not  a  super- 
intendent under  the  other  statutes  on  the  ground  that  his 
"sole  or  principal"  duty  was  not  that  of  superintendence; 
and  on  this  theory  many  of  the  New  York  decisions  before 
the  1910  amendment  came  into  force  are  undoubtedly 
not  the  law  since  that  time. 

So,  under  these  statutes  a  servant  may  be  ordiiiarily 
engaged  in  manual  labor  under  the  direction  of  another 
and  yet  at  the  time  of  the  injury  be  a  superintendent  on 
the  ground  that  he  was  one  to  whom  "any"  superintend- 
ence had  been  entrusted."^ 

And  it  seems  that  a  superintendent,  in  Alabama  and 
New  York,  is  any  one  who,  at  the  time  of  the  injury,  has 

ing  directions  as  to  tlie  method  of  614.     Rosebaok  v.  Aetna  Mills, 

work,  was  a  person,  a  jury  might  168  Mass.  379,  33  N.  E.  577. 

properly  find,  whose  sole  duty  was  615.     See  supra  — . 

that  of  superintendence.    Sampson  616.     Dantzler    v.    De    Barde- 

V.   Holbrook,   192  Mass.  421,   78  leben  Coal  &  Iron  Co.,  101  Ala. 

N.  B.  127.  309. 
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been  delegated  some  of  that  authority  or  power  of  control 
which  the  employer  would  otherwise  himself  have  exer- 
cised/" the  authority  being  over  men  and  not  inanimate 
objects. 

Effect  of  performance  of  manual  labor. 

It  is  well  settled  in  this  country  that  the  principal 
duty  of  an  employee  may  be  that  of  superintendent  not- 
withstanding that  he  performs  a  certain  amount  of  manual 
labor  in  connection  with  his  other  dutiss."^ 

But  where  an  employee  habitually  participates  in  the 
labor  of  those  working  under  him  and  his  authority  is 
Limited,  he  is  not  a  superintendent  within  the  statute."^ 

However,  it  has  been  held  by  a  federal  court  that  the 
fact  that  a  foreman,  having  charge  of  a  gang  of  men,  works 
with  his  hands  the  same  as  the  rest  of  the  men  for  the 
greater  part  of  the  time,  or  even  all  the  time,  does  not 
necessarily  exclude  him  from  being  one  whose  principal 


617.  Dantzler  case,  supra. 

618.  A  person  must  be  consider- 
ed as  intrusted  with  an  exercising 
superintendence  whose  sole  or  prin- 
cipal duty  is  that  of  superintend- 
ence, notwithstanding  he  does  some 
slight  manual  labor.  Crowley  v. 
Cutting,  165  Mass.  436,  43  N.  E. 
197.  A  jury  may  find  that  the  sole 
or  principal  duty  of  an  employee 
who  had  charge  of  the  work  of 
setting  poles  and  directing  the  men 
in  the  work,  and  who  was  called 
"boss"  by  the  person  who  in  be- 
half of  the  master  employed  plain- 
tiff, was  that  of  superintendence, 
though  he  performed  some  slight 
manual  labor  in  fastening  the  chain 
and  rope  to  a  pole.  Barrett  v.  New 
England  Tel.  &  Tel.  Co.,  201 
Mass.  117,  87  N.  E.  565.  See  also 
infra,  succeeding  sections,  this 
subdivision. 

619.  Where  the  plaiatiff,  whils 
in    the    defendant's    employ,    was 


injured  by  having  his  fingers  cut 
off  by  a  circular  saw  upon  which  he 
was  put  at  work  by  the  defendant's 
foreman,  and  he  testified  that  the 
foreman  kept  himself  at  work 
pretty  much  all  the  time  in  getting 
out  lumber  or  piling  it  up,  or  ar- 
ranging it  and  in  operating  saws; 
and  another  workman  testified  that 
the  foreman  was  the  person  who 
gave  him  his  orders,  but  he  did  not 
know  whether  he  gave  orders  to 
anybody  else,  and  that  he  had  also 
seen  him  grinding  tools,  piling 
lumber  and  keeping  busy  generally, 
and  that  the  foreman  kept  pretty 
busy  at  work  and  spent  most  of  his 
time  at  work,  it  was  held  that  the 
evidence  did  not  justify  a  finding 
that  the  foreman  was  a  person 
whose  sole  or  priacipal  duty  was 
that  of  superintendence  within 
the  statute.  O'Brien  v.  Rideout, 
161  Mass.  170,  36  N.  E.  792. 
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duty  is  that  of  superintending  under  the  statute;*^" 
and  that  the  mere  fact  that  a  person  in  charge  of  six 
or  seven  men  directing  their  work,  works  with  the  gang 
most  of  the  time,  does  not  take  him  without  the  statute 
as  one  whose  principal  business  is  not  that  of  superintend- 
ence.*^^ 

Control  of  men,  not  inanimate  objects. 

The  superintendence,  which  is  meant  by  the  statutory 
provisions,  is  that  exercised  over  other  men  and  not 
over  inanimate  applianees.^^^ 

Therefore,  a  servant  who  merely  controls  the  movement 
of  machinery  cannot  be  said  to  be  a  superintendent.®^' 

However,  superintendence  over  an  inanimate  object 
may  necessarQy  include  superintendence  over  men.*^* 

Superintendent  over  other  employees  than  injured 
one. 

The  injured  servant,  in  order  to  be  able  to  recover  under 
this  statute,  need  not  be  one  over  whom  the  negligent 
servant  had  superintendence,  but  it  is  sufficient  that  the 
negligent  servant  had  superintendence  over  other  per- 
sons. ®^^ 

620.  New  England  Tel.  &  Tel.  proximity  to  another  track,  it  was 
Co.  V.  Butler,  156  Fed.  321,  84  said:  That  the  foreman  or  yard 
C.  C.  A.  217.  master  was  intrusted  with  super- 

621.  Canney  v.  Walkeine,  113  intendence  in  the  placing  and 
Fed.  66,  51  C.  C.  A.  53,  58  L.  R.  A.  position  of  cars  necessarily  implies 
333.  that    he    was    intrusted    with    the 

622.  See  Culver  v.  Alabama  superintendence  of  the  men  and 
Midland  R.  Co.,  108  Ala.  330.  appKances    used    in    placing    the 

623.  The  act  of  the  engineer  in  particular  oar  that  caused  the 
charge  of  a  steam  shovel,  in  moving  injury,  and  not  that  his  superin- 
the  same  without  notice  to  a  co-  tendence  related  only  to  inanimate 
employee,  is  not  an  act  of  superin-  things,  and  this  is  sufficient  to 
tendence,  but  that  of  a  fellow-serv-  bring  the  action  within  subsection 
ant  in  the  performancce  of  his  duty.  2  of  the  Code.  Kansas  City,  M.  & 
Freeman  v.  Sloss  ShefQeld  Steel  &  B.  R.  Co.  v.  Burton,  97  Ala.  240, 
Iron  Co.,  137  Ala.  481,  34  So.  612.  12  So.  88. 

624.  Where  the  claim  for  dam-  625.  Kansas  City,  M.  &  B.  R. 
ages  is  predicated  on  the  negligence  Co.  v.  Burton,  97  Ala.  240,  12 
of  defendant's  yard  master  in  So.  88;  Brady  v.  New  York,  etc., 
placing  a  car  on  a  side  track  and  R.  Co.,  184  Mass.  225,  68  N.  E. 
allowing  it  to  remain  in  dangerous  227. 
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More  than  one  superintendent. 

The  fact  that  there  is  a  person  who  is  a  superintendent 
does  not  prevent  other  employees  also  being  superintend- 
ents.^^* 

So  the  fact  that  there  is  another  person  who  is  superin- 
tendent of  the  whole  business  does  not  prevent  one  being 
a  superintendent.*" 

In  other  words,  there  may  be  a  superintendent  under  a 
superintendent. 

Substitutes. 

Under  the  Massachusetts  statute  as  amended  in  1894, 
and  the  statutes  which  follow  the  Massachusetts  statute, 
any  person  acting  as  superintendent,  with  the  authority 
and  consent  of  the  employer,  in  the  absence  of  the  regular 
superintendent,  is  a  superintendent  within  the  statute. *^^ 


626.  The  authority  to  act  for 
and  represent  a  corporation  is  not 
necessarily  confined  to  one  person. 
Connolly  v.  HaU  &  Grand  Const. 
Co.,  192  N.  Y.  182,  84  N.  B.  807. 

627.  Mahoney  v.  Bay  State 
Pink  Granite  Co.,  184  Mass.  287. 

628.  Where  the  foreman  of  a 
contractor  who  was  erecting  a 
building,  directed  a  carpenter  to 
move  a  certain  derrick  with  the 
assistance  of  a  gang  of  men,  a  find- 
ing that  such  carpenter,  as  to  such 
act,  was  a  superintendent  or  fore- 
man, in  the  absence  of  the  foreman, 
was  justified.  FarreU  v.  B.  F.  Stur- 
tevant  Co.,  194  Mass.  431,  80  N.  E. 
469.  In  Massachusetts,  in  1894, 
"this  second  clause  was  amended  by 
adding  thereto  these  words:  'Or, 
in  the  absence  of  such  superintend- 
ent, of  any  person  acting  as  super- 
intendent with  the  authority  or 
consent  of  such  employer.'  "  St. 
1894,  c.  499.  And  the  second  clause 
as  thus  amended  has  ever  since 
stood.  Rev.  Laws,  o.  106,  §  71, 
cl.  2;  St.  1909,  c.  514,  §  127,  cl.  2. 


What  is  the  effect  of  this  amend- 
ment? It  may  be  suggested  that 
its  effect  is  to  hold  every  employer 
hable,  provided  that  with  his 
authority  or  consent  the  negligent 
employee  be  acting  as  superintend- 
ent, entirely  irrespective  of  the 
question  whether  or  not  superin- 
tendence be  his  sole  or  principal 
duty.  If  this  be  the  meaning 
of  the  amendment,  there  was 
no  necessity  for  retaining  the 
first  part  of  the  clause;  and  the 
plain  and  obvious  course  would 
have  been  to  strike  out  the 
second  clause  as  it  originally  stood 
and  substitute  in  its  place  the  words 
constituting  the  amendment.  It 
may  also  be  suggested  that  its  effect 
was  to  hold  the  employer  liable  for 
the  negligence  of  a  person  acting  as 
a  temporary  substitute  for  a  super- 
intendent whose  sole  or  principal 
duty  was  that  of  superintendence, 
but  only  in  cases  where  the  substi- 
tute himself  is  a  person  whose  sole 
or  principal  duty  is  that  of  super- 
intendence   If  this  be  its  meaning. 
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The  phrase  "with  the  authority  and  consent  of  the 
employer"  has  been  in  effect  construed  to  mean  "au- 
thority and  consent  of  the  employer  or  one  representing 
the  employer.  "^^* 


then  the  amendment  was  useless 
because  it  made  no  change.  Neither 
one  of  these  interpretations  there- 
fore seems  satisfactory.  The  statute 
as  amended  should,  if  it  be  reason- 
ably practicable  so  to  do,  be  so 
construed  as  to  give  effect  to  every 
part  of  it,  as  well  that  part  which 
was  allowed  to  stand  as  that  part 
which  was  added.  There  is  no  diffi- 
culty in  placing  such  an  interpreta- 
tion upon  it.  As  the  clause  was 
originally  drawn,  the  negKgent 
employee  must  have  been  a  person 
whose  sole  or  principal  duty  was 
that  of  superintendence;  and  unless 
an  employer  had  such  a  superin- 
tendent he  was  not  affected  by  the 
statute.  But  it  is  obvious  that  at 
times  this  superintendent  might  be 
temporarily  absent  and  some  per- 
son for  a  time  might  act  as  his  sub- 
stitute by  the  authority  or  consent 
of  the  employer,  and  yet  not  be  a 
person  whose  sole  or  principal  duty 
was  superintendence.  We  are  of 
opinion  that  this  amendment  ap- 
plies only  to  such  a  case.  Since  the 
amendment,  as  before,  the  only 
employers  affected  by  the  clause 
are  those  who  have  a  superintend- 
ent whose  sole  or  principal  duty  is 
that  of  superintendence.  The  only 
effect  of  the  amendment  is  to  ex- 
tend their  habiUty  so  as  to  cover 
the  case  of  the  negligence  of  a  tem- 
porary substitute  of  such  a  super- 
intendent. The  employer  who  has 
such  a  superintendent  is  answer- 
able for  the  negligence  of  any 
substitute  acting  by  the  authority 


or  consent  of  the  employer;  and 
that  is  so,  entirely  irrespective  of 
the  quaUfleations  or  general  duties 
of  the  substitute.  Such  an  interpre- 
tation gives  due  effect  to  the  clause 
as  originally  written  and  still  re- 
tained, and  proper  scope  for  the 
action  of  the  amendment.  It  per- 
fects the  liability  of  the  employers 
originally  affected  by  the  clause, 
and  in  the  general  direction  origin- 
ally indicated.  It  is  suggested  by 
the  natural  meaning  of  the  words 
'in  the  absence  of  such  superin- 
tendent.' The  word  'absent,'  as 
applied  to  persons,  primarily  im- 
plies the  existence  of  the  person 
who  for  the  time  being  is  not 
present.  And  with  the  possible  ex- 
ception of  a  case  to  be  hereinafter 
mentioned  such  seems  to  have  been 
the  interpretation  placed  upon  the 
effect  of  the  amendment,  both  by 
the  bar  and  the  courts.  .  .  In 
an  action  under  this  clause  it  is 
necessary  to  show  negligence  of  a 
superintendent  whose  sole  or  prin- 
cipal duty  is  that  of  superintend- 
ence, or  of  a  person  acting  tem- 
porarily as  his  substitute  in  his 
absence  by  authority  and  consent 
of  the  employer,  but  the  substitute 
need  not  be  shown  to  be  a  person 
whose  sole  or  principal  duty  is  that 
of  superintendence."  Carney  v. 
A.  B.  Clarke  Co.,  Mass.,  93  N.  E. 
647. 

629.  Knight  v.  Overman  Wheel 
Co.,  174  Mass.  455,  where  authority 
was  conferred  by  general  super- 
intendent of  the  company. 
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Illustrations. 
The  following,  among  others,  have  been  held  to  be 
superintendents:  foremen;^'"  car  dispatcher  on  a  street 


630.  Williamsoa  Iron  Co.  v. 
McQueen,  144  Ala.  265,  40  So. 
306.  Where  an  employee  was  in- 
jured by  the  fall  of  a  staging  upon 
which  he  was  at  work,  and  it 
appeared  that  the  staging  was 
erected  in  the  yard  of  the  defend- 
ant's saw  mill,  by  the  side  of  a 
wood  pile,  for  the  purpose  of  en- 
abling the  workmen  to  pile  the 
wood  higher;  that  the  staging  was 
built  by  another  employee  as- 
sisted by  a  member  of  the  piling 
gang;  that  no  one  gave  any  orders 
to  this  gang  but  such  workman; 
that  he  was  foreman  of  the  gang; 
that  he  sometimes  worked  with  his 
hands,  but  worked  when  he  pleased 
and  did  whatever  work  he  pleased; 
that  when  he  was  working  he  was 
overseeing  the  men  and  giving 
them  directions;  that  he  placed 
the  men  at  work  wherever  he  saw 
fit,  and  that  he  hired  workmen  at 
different  times  upon  their  appli- 
cation to  him  for  work,  and  two 
witnesses  testified  he  had  general 
authority  over  the  gang  of  work- 
men, it  was  held  that  the  jury  would 
be  warranted  in  finding  that  his 
principal  duty  was  that  of  superin- 
tendence under  the  statute.  Pren- 
dible  V.  Conn.  Riv.  Mfg.  Co.,  160 
Mass.  131,  35  N.  E.  675.  Evidence 
that  a  person  was  a  section  fore- 
man in  the  employ  of  a  railroad 
corporation,  having  the  immediate 
charge  and  superintendence  of  a 
gang  of  five  men,  his  duty  being  to 
take  receipts,  cheek  the  freight 
into  cars  and  see  that  it  was  loaded 
in  the  right  cars,  and  under  whose 
2  M.  &  S.— 38 


direction  the  five  men  were  working 
aU  the  time  in  handling  freight,  wiU 
authorize  a  finding  that  his  princi- 
pal duty  was  that  of  superintend- 
ence within  the  statute.  Hence, 
where  one  such  employee  was  in- 
jured while  unloading  a  bale  of 
burlaps  from  a  wagon,  by  its  faUing 
between  the  wagon  and  the  freight 
house,  it  was  held  it  was  for  the 
jury  to  say  whether  such  foreman 
might  not  have  taken  some  pre- 
cautions to  insure  the  safety  of  such 
employees,  such  as  using  a  gang 
plank  which  was  near  at  hand  or 
scotching  the  wheels  of  the  wagon. 
While  it  appeared  more  like  pure 
accident  the  coTirt  could  not  say 
as  matter  of  law  that  it  was  such. 
Mahoney  v.  New  York  &  N.  E.  R. 
Co.,  160  Mass.  573,  36  N.  E.  588. 
A  foreman  in  charge  of  a  particular 
part  of  the  work  of  laying  a  conduit, 
the  whole  being  under  the  charge 
of  a  master  mechanic,  who  directs 
the  work,  employs  and  discharges 
workmen  under  him,  performing 
manual  labor  only  to  the  extent 
of  showing  the  method  of  opera- 
tion, is  a  superintendent  under  the 
statute.  Pierce  v.  Arnold  Print 
Works,  182  Mass.  260,  65  N.  B. 
368.  A  jury  was  justified  in  finding 
that  a  foreman  having  charge  of  a 
gang  of  men,  their  duty  under  the 
foreman's  instructions  being  to 
transfer  freight  from  one  car  to 
another,  the  foreman  selecting  the 
cars  and  checking  the  freight,  was  a 
superintendent.  Murphy  v.  New 
York,  N.  H.  &  H.  R.  Co.,  187  Mass. 
18,  72  N.  E.  330.  Evidence  that  the 
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railroad;^"  "pusher"  in  charge  of  gang  of  iron  workers, 
employed  to  direct  the  men,  although  he  occasionally 
lends  a  hand  to  hasten  the  "work."^ 

The  following,  among  others,  have  been  held  not  super- 
intendents: operator  of  an  elevator;^''  Italian  inter- 
preter who  merely  communicated  instructions  from  the 
foreman  or  superintendent;^'*  conductor  of  train  acting 
under  a  dispatch  order ;^'^  conductor  or  driver  of  a  street 
ggj,.6  36  foreman  of  a  repair  shop  directing  the  movements 
of  two  workmen  in  lowering  a  truck  and  assisting  them  in 


boss  of  about  twenty-two  workmen 
in  a  quarry,  was  the  only  man  that 
gave  directions,  that  he  had  the 
authority  to  discharge  men,  and  was 
accustomed  to  mark  the  places 
where  drilling  was  to  be  done,  but 
did  no  drilling,  was  sufficient  to 
sustain  a  finding  that  he  was  a  su- 
perintendent, whose  principal  duty 
was  that  of  superintendence.  Ma- 
honey  V.  Bay  State  Pink  Granite 
Co.,  184  Mass.  287,  68  N.  E.  234. 
Where  a  foreman  generally  directed 
men  in  erecting  telephone  poles 
and  wires,  occasionally  doing  the 
manual  work  himself,  and  em- 
ployed and  discharged  the  men,  and 
in  field  work  had  entire  charge  of 
the  men,  it  justified  a  finding  that 
his  principal  duty  was  that  of  su- 
perintendence. Gardner  v.  New 
England  Tel.  &  Tel.  Co.,  170  Mass. 
156,  48  N.  B.  137.  Evidence  that  a 
foreman  employed  and  discharged 
men,  that  he  had  a  large  crew 
working  under  him  subject  to  his 
orders  as  to  the  time  and  manner 
of  performance  of  their  work,  and 
that  he  received  higher  wages  be- 
cause he  was  the  foreman,  is  suffi- 


cient to  show  that  his  principal 
duty  was  that  of  superintendence. 
The  injury  was  occasioned  while 
the  foreman  was  doing  the  act 
of  unwinding  a  rope  from  a  drum 
head.  O'Brien  v.  Look,  171  Mass. 
36,  50  N.  E.  458.  An  employee  who 
directed  the  use  of  a  compound 
pry  in  moving  a  derrick  was  held  to 
be  a  person  whose  principal  duty 
was  that  of  superintendence  under 
the  statute.  Robertson  v.  Hersey, 
198  Mass.  528,  84  N.  E.  843. 

631.  Fitzgerald  v.  Worcester 
&  St.  S.  R.  Co.,  200  Mass.  105, 
85  N.  E.  911,  19  L.  R.  A.  239,  n.  s. 

632.  Hurley  v.  Oloott,  134  App. 
Div.  631,  119  N.  Y.  Supp.  430 
[affirmed  in  198  N.  Y.  132.] 

633.  Lee  v.  Western  Electric 
Co.,  135  App.  Div.  60,  119  N.  Y. 
Supp.  775. 

634.  Le  Monaco  v.  Murphy 
Const.  Co.,  132  App.  Div.  674, 
117  N.  Y.  Supp.  492. 

635.  Crosby  v.  Lehigh  Valley 
R.  Co.,  137  Fed.  765. 

636.  McLaughlin  v.  Interur- 
ban  St.  R.  Co.,  101  App.  Div.  134, 
91  N.  Y.  Supp.  883. 
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such  work;^"  plumber  or  steam  fitter,  as  to  Ms  helper;^'^ 
engineer,  as  to  Ms  helper;^''  car  sMfter.^*" 

Question  for  jury. 

In  some  cases  the  question  of  whether  a  person  was  a 
superintendent  has  been  held  to  be  a  question  for  the 
jury.«" 

§  549.  Act  as  relating  to  exercise  of  superintendence. 

The  statutes  in  some  of  the  states  provide  that  the 
negligence  must  be  that  of  a  superintendent  while  "in  the 
exercise  of  such  superintendence."  The  other  statutes, 
following  the  Massachusetts  statute,  provide  that  the 
negligence  must  be  that  of  a  superintendent  entrusted 
with  "and  exercising"  superintendence.  It  follows  from 
such  provisions  that  the  mere  fact  that  the  negligent  serv- 
ant is  a  superintendent,  and  that  the  cause  of  the  injury 
was  his  negligence,  is  not  of  itself  sufficient  to  authorize 
a  recovery  under  these  statutes,  but  it  must  also  be  shown 

637.  Cmmiagham  v.  Lynn  &  for  his  negligence  while  in  the  exer- 
Boston  St.  R.  Co.,  170  Mass.  298,  cise  of  such  superintendence. 
49  N.  E.  440.  Dantzler  v.  De  Bardeleben  Coal  & 

638.  A  plumber  who  selected  Iron  Co.,  101  Ala.  309,  14  So.  10, 
the  ladder  which  broke,   causing  22  L.  R.  A.  361. 

injury  to  his  helper,  was  not  in-  640.     The  acts  of  a  car  shifter  in 

trusted  with  the  powers  of  a  super-  a  street  car  barn,  there  being  a  fore- 

intendent  simply  because  the  latter  man  in  charge,  though  absent  at 

worked  under  the  direction  of  the  the  time  of  the  accident,  in  running 

former  as  a  mere  helper  in  the  work  a  car  on  to  the  transfer  table,  and 

both  were  required  to  do.      Me-  handling   the   trolley   rope   which 

Council  V.  Morse,  I.  W.  &  D.  D.  had  been  shifted  to  the  other  end  of 

Co.,  187  N.  Y.  341,  80  N.  E.  190,  the  car,  were  not  acts  of  superin- 

10  L.  R.  A.  419,  n.  s.  tendence  under  the  statute.   Whel- 

639.  An  engineer  actually  oper-  ton  v.  "West  End  St.  R.  Co.,  172 
ating  engines  with  his  own  hands  Mass.  555,  52  N.  E.  1072. 

by  the  aid  of  a  helper,  as  directed  641.     Cunningham  v.  Atlas  Tack 

by  persons  superior  to  him  in  the  Co.,  187  Mass.  51,  72  N.  E.  325; 

common    employment,    is    not    a  Knight   v.    Overman   Wheel    Co., 

person  who  has  any  superintend-  174   Mass.    455,    72   N.    E.    325; 

ence  intrusted  to  him  so  as  to  make  Reynolds  v.  Barnard,   168  Mass. 

the  master  responsible  to  a  helper  226,  46  N.  E.  703. 
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that  the  superintendent  was  acting  as  sucli  at  the  time 
of  the  injury.^*^ 

Under  the  Employers'  Liability  Acts  containing  this 
provision,  an  employer  is  not  liable  for  the  negligent  act  of 
an  employee  simply  because  the  latter  ordinarily  is  en- 
gaged in  discharging  duties  of  superintendence,  nor  on 
the  contrary  is  the  employer  exempted  from  liability  for 
such  act  simply  because  it  is  one  which  may  be  described 
in  some  sense  as  "a  detail  of  the  work";  the  employer  is 
liable  or  not  according  as  the  negligent  act  is  one  of  or 
pertaining  to  superintendence,  or  is  one  which  is  subject 
of  performance  by  ordinary  subordinate  employees,  and 
including  no  element  of  superior  duty,  supervision  or  com- 
mand.^*^ 


642.  Smith  v.  Pioneer  Min.  & 
Mfg.  Co.,  146  Ala.  234,  41  So.  475; 
Alabama  Great  Southern  R.  Co., 
Ala.,  55  So.  185;  Fitzgerald  v.  Bos- 
ton &  A.  R.  Co.,  156  Mass.  293,  31 
N.  E.  7;  Brittain  v.  West  End  R. 
Co.,  168  Mass.  10,  46  N.  E.  111. 
It  is  not  sufficient  to  show  that  an 
injury  was  occasioned  by  the  negli- 
gence of  an  employee  intrusted 
with  superintendence,  but  it  must 
also  appear  that  the  negligence 
occurred  while  such  employee  was 
in  the  exercise  of  such  superintend- 
ence. Smith  V.  Pioneer  Min.  & 
Mfg.  Co.,  146  Ala.  234,  41  So.  475. 
A  conductor  violating  the  order 
from  his  train  dispatcher,  resulting 
in  a  collision  injuring  the  fireman 
of  an  opposite  train,  was  not  then 
acting  as  superintendent  within 
the  statute.  Crosby  v.  Lehigh 
Valley  R.  Co.,  137  Fed.  765,  70 
C.  C.  A.  199.  A  superintendent 
in  a  foundry  setting  up  moulds 
which  were  temporarily  damp, 
causing  an  explosion,  and  in  an- 
swering affirmatively  an  inquiry 
of  a  workman  if  the  moulds  are  all 
right,    is    not    in    either    iustance 


"exercising  superintendence." 
Whittaker  v.  Bent,  167  Mass.  588, 
46  N.  E.  121.  A  railroad  company 
was  liable  for  the  death  of  a  laborer 
caused  by  the  collision  of  a  hand 
car  on  which  he  was  riding  by  the 
direction  of  the  boss  with  a  train 
which  they  were  liable  to  meet  at 
any  moment,  but  which  the  boss 
had  failed  to  prepare  for,  by  sta- 
tioning flagmen  in  front  of  the  car 
as  prescribed  by  the  rules  of  the 
road.  Richmond  &  D.  R.  Co.  v. 
Mahhond,  93  Ala.  181,  9  So.  577. 
The  negligence  of  a  yard  master  in 
permittiug  or  in  not  removing  a 
dangerous  obstruction  on  or  about 
the  tracks,  was  the  negligence  of  a 
person  to  whom  superintendence 
had  been  intrusted  within  the 
statute.  Louisville  &  N.  R.  Co.  v. 
Boulden,  121  Ala.  197,  25  So.  903. 
643.  The  superintendent  started 
the  machinery  to  assist  in  putting 
on  a  belt.  It  was  a  question  for  the 
jury  whether  the  act  was  "the  act 
of  a  superintendent"  or  of  a  feUow- 
servant-  Gallagher  v.  Newman, 
190  N.  Y.  444,  83  N.  E.  480,  16 
L.  R.  A.  146,  n.  s. 
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Negligence  of  a  STiperintendent,  as  sucli  may  consist 
in  a  failure  to  take  such  precautions  as  a  reasonably  pru- 
dent man  would  take,  before  subjecting  himself  or  an  em- 
ployee to  the  chance  of  injury  from  imperfect  and  insecure 
appliances,  as  well  as  in  giving  improper  orders  or  directing 
the  performance  of  the  work  under  unsafe  conditions/** 

In  New  York  it  has  been  held  that  the  grade  of  the  serv- 
ant doing  the  act  ought  to  qualify  and  determine  the 
character  of  the  act  where  of  itself  doubtful  and  indeter- 
minate.**^ 

Act  beyond  scope  of  employment. 

Where  a  superintendent  performs  an  act  not  within 
the  scope  of  his  employment,  it  is  not  an  act  of  super- 
intendence for  which  the  master  is  liable.®** 

Effect  of  superintendent  being  engaged  in  manual 
labor. 

Difficult  questions  have  arisen  where  the  superin- 
tendent was  engaged  in  manual  labor  at  the  time  of  the 


644.  Doherty  v.  Booth,  200 
Mass.  522,  86  N.  E.  945.  The  evi- 
dence was  sufficient  to  warrant  a 
finding  that  the  master's  superin- 
tendent was  negligent  in  ordering  a 
machine  lifted  on  to  a  wagon  with- 
out seeing  that  the  wheels  were  fas- 
tened, and  such  was  the  proximate 
cause  of  the  injury  to  an  employee. 
Cunningham  v.  Atlas  Tack  Co., 
187  Mass.  51,  72  N.  E.  325.  If  a 
superintendent  who  selected  the 
stock,  designated  the  necessary 
supplies  to  be  used  and  dispatched 
the  men,  knew,  or  in  the  exercise 
of  reasonable  diligence  ought  to 
have  known,  of  a  defective  fall  in 
staging  used  by  the  painters,  and 
directed  its  use,  an  accident  caused 
by  the  defect  was  attributable  to 
his  negligence  in  superintendence. 
Donahue  v.  C.  H.  Buck  &  Co.,  197 
Mass.  550,  83  N.  E.  1090,  18  L.  R. 
A.  476,  n.  s. 


645.  Buckley  v.  Beinhauer,  136 
App.  Div.  540, 121  N.  T.  Supp.  180. 

646.  Shea  v.  Wellington,  163 
Mass.  364,  40  N.  E.  173.  Where 
the  foreman  or  superintendent  of  a 
different  department  of  the  work 
from  that  in  which  plaintiff  was 
engaged,  there  being  a  superin- 
tendent of  his  department,  per- 
formed an  act  in  the  latter's  de- 
partment which  was  no  part  of  his 
duty  and  wholly  unauthorized, 
such  as  turning  on  the  electricity 
while  the  plaintiff  was  on  top  of  a 
crane  moved  by  such  force,  causing 
him  injury,  such  act  not  being 
within  the  scope  of  the  employment 
of  the  offending  superintendent, 
was  not  an  act  of  superintendence 
within  the  meaning  of  the  Em- 
ployer's Liability  Act.  Quinlan  v. 
Lackawanna  Steel  Co.,  191  N  Y. 
329,  84  N.  E.  73. 
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accident,  either  in  assisting  plaintiff  or  otherwise,  and 
the  manual  act  of  the  superintendent  results  in  causing 
the  injury.  The  rule  is  that  the  employer  is  not  answer- 
able for  the  negligence  of  a  person  intrusted  with  super- 
intendence who  at  the  time  of,  and  in  doing  the  act  com- 
plained of,  is  not  exercising  superintendence,  but  is 
engaged  iu  mere  manual  labor  or  the  duties  of  a  common 
workman.  Unless  the  act  itself  is  one  of  direction  or 
of  oversight,  tending  to  control  others  and  to  vary  their 
situation  or  action  because  of  his  direction,  it  cannot 
fairly  be  said  to  be  one  in  the  doing  of  which  the  person 
intrusted  with  superintendence  is  in  the  exercise  thereof 
within  the  meaning  of  the  statute.**^ 

On  the  other  hand,  a  recovery  is  not  necessarily  barred 
because  the  superintendent  was  assisting  the  plaintiff 
in  manual  labor  at  the  time  of  the  injury  and  his  negli- 
gence was  in  connection  therewith.®** 


647.  Hence  it  was  held,  wliere 
injury  was  occasioned  a  workman 
in  the  hold  of  a  vessel  which  was 
being  unloaded,  by  the  act  of  the 
engineer,  who,  upon  being  sig- 
nalled, raised  a  "fall"  instead  of 
lowering  it,  and  it  appeared  he  em- 
ployed and  discharged  men,  and 
employed  and  set  the  particular 
crew  at  work,  that  no  recovery 
could  be  had  under  the  statute. 
That  the  particular  act  causing  the 
injury  was  not  an  act  of  superin- 
tendence. He  was  doing  the  work 
of  a  laborer,  acting  upon  the  direc- 
tion of  others  and  not  directing 
them.  Cashman  v.  Chase,  156 
Mass.  342,  31  N.  E  4  The  super- 
intendent of  a  quarry  or  a  person 
whose  principal  duty  is  that  of  su- 
perintendence, is  not  engaged  in  an 
act  of  superintendence  in  fetching 
and  putting  down  a  can  of  powder 
in  a  place  where  it  is  soon  over- 
turned, resulting  in  an  explosion. 
It  is  a  mere  act  of  manual  labor. 


Riono  V.  Rockport  Granite  Co., 
171  Mass  162,  50  N.  E.  525.  A 
foreman  of  the  men  employed  in 
stringing  an  overhead  electric  wire, 
accustomed  to  assist  the  man  by 
various  acts  of  manual  labor,  who 
ordered  the  cutting  off  of  the  Umb 
of  a  tree  obstructing  the  work,  and 
ordered  the  men  to  pull  the  wire 
back  through  the  tree  after  the 
limb  was  cut,  himself  taking  hold 
of  the  wire  and  assisting  in  puUing 
it,  the  wire  catching  upon  a  limb 
upon  which  an  employee  was 
standing,  the  limb  being  broken,  is 
not,  as  to  the  act  of  puUing  the 
wire,  exercising  an  act  of  superin- 
tendency.  Flynn  v.  Boston  Elec- 
tric Light  Co.,  171  Mass.  395,  50 
N.  E.  937. 

648.  Removing  plank  ob- 
structing MACHINE.  The  risk 
which  a  workman  assumes  by  vir- 
tue of  his  contract  of  employment 
under  the  Employer's  Liability 
Act,  does  not  include  the  risk  aris- 
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The  liae  of  demarcation  between  an  act  of  superin- 
tendence and  one  of  labor,  when  a  single  person  in  his 
main  capacity  of  superintendent  determines  whether 
and  when  work  shall  be  performed,  and  then  as  sub- 
sidiary to  his  chief  employment  also  does  some  manual 
labor  in  the  execution  of  his  order  as  superintendent, 
is  sometimes  difficult  to  define.  One  helpful,  though 
perhaps  not  universal,  test  is  to  see  where  the  proximate 


ing  from  the  negligent  act  of  a  su- 
perintendent. This  rule  was  ap- 
plied where  a  workman  assumed  a 
dangerous  position,  between  an  ap- 
pUanoe  called  a  pick  up  and  a  car, 
and  the  superintendent  found  that 
the  weight  furnishing  the  power  to 
move  the  pick  up  was  obstructed 
by  a  plank  which  he  removed,  thus 
causing  the  pick  up  to  move,  crush- 
ing a  workman  between  the  pick  up 
and  the  car.  Murphy  v.  City  Coal 
Co.,  172  Mass.  324,  52  N.  E.  503. 

Holding  handles  of  truck. 
A  master  is  responsible  for  any  neg- 
ligent acts  of  the  superintendent 
even  though  while  exercising  su- 
perintendence he  momentarily  is 
performing  an  act  of  manual  labor. 
So  held,  where,  in  raising  a  beam 
by  means  of  trucks,  the  superin- 
tendent momentarily  held  the 
handles  of  a  truck  the  rebound  of 
which  caused  injury  to  an  em- 
ployee. Connolly  v.  Booth,  198 
Mass.  577,  84  N.  B.  799. 

Blast  unexploded'  obdbr  to 
DRILL.  A  quarryman  in  general 
charge  of  a  quarry,  finding  that  the 
wadding  stiU  remained  in  a  hole 
which  he  had  assisted  in  drilling 
and  in  loading  with  powder,  and  had 
attempted  to  discharge,  negligent- 
ly assumed  that  the  charge  had  ex- 
ploded and  passed  off  through  an- 
other hole  by  a  connecting  crevice 


in  the  rock,  and,  deciding  to  drill 
out  the  wadding,  directed  a  fellow- 
workman  to  hold  the  driU  while  he 
did  the  striking,  whereupon  the 
charge  exploded,  injuring  such 
workman.  It  was  held  that  the 
risk  of  such  an  explosion  was  not 
one  of  those  assumed  by  the  work- 
man, and  that  the  master  was 
liable,  under  this  clause  of  the 
statute,  for  the  quarryman's  neg- 
ligence. As  to  the  contention  on 
the  part  of  the  defendant  that  such 
quarryman  was  in  the  matter  act- 
ing as  a  servant,  and  was  not  ex- 
ercising superintendence,  it  was 
said:  "But  the  plaintiff  does  not 
rely  upon  any  negligence  on  the 
part  of  such  quarryman  in  the  man- 
ner of  drilling  the  holes  or  of  strik- 
ing the  drUl.  The  negligence 
which  the  evidence  tended  to  prove 
is  the  manner  of  cleaning  out  the 
hole.  If  such  quarryman  was  su- 
perintendent, he  was  exercising 
superintendence  in  determining  the 
manner  in  which  the  hole  should  be 
cleared  out  and  in  directing  the 
plaintiff  to  assist  and  himself  as- 
sisting in  drilling  it  out.  In  that 
respect  it  was  immaterial  whether 
he  himself  struck  the  drill  or  or- 
dered another  person  to  do  it." 
Malcomn  v.  FuUer,  152  Mass.  160, 
25  N.  E.  83. 
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cause  of  the  resulting  injury  -would  rest,  if  the  super- 
intendent had  given  his  order  to  a  subordinate,  who 
had  exactly  obeyed  the  instructions.*^' 

The  act  of  a  superintendent  in  carelessly  executing  a 
plan  which  he  has  formed,*^"  is  to  be  distinguished  from 
the  adoption  of  a  plan  which  the  jury  could  find  to  have 
been  negligently  adopted.*" 

Put  in  another  way,  where  an  injury  results  while  the 
superintendent  is  performing  an  act  of  manual  labor  to 
assist  a  servant  working  under  him,  the  act  may  be 
considered  as  made  up  of  two  elements:  first,  a  deter- 
mination that  the  act  should  be  done,  and  a  resolve  to 
have  it  done,  which  would  be  within  the  province  of  a 
superintendent;  and  second,  his  manual  act  of  carrjring 
the  determination  into  effect,  which  would  not  be  an  act 
of  superintendence.*^^ 

For  instance,  if  the  negligence  in  starting  machinery 
consists  in  causing  it  to  be  started  at  all  under  the  cir- 
cumstances then  existing,  the  decision  of  the  superin- 
tendent that  the  machinery  shall  be  started  is  an  act  of 
superintendence,  and  it  is  none  the  less  so  because  the 
manual  work  of  setting  the  machinery  in  motion  is  done 
by  the  superintendent;  but  if  the  negligence  consists  in 
the  way  the  machinery  is  set  in  motion, — ^it  being  proper 
to  set  it  in  motion  at  that  time, — ^it  is  the  act  of  a  fellow- 
servant.*^' 

649.  Mooney  v.  Benjamin  F.  ing  tte  engine  at  the  particular 
Smith.  Co.,  205  Mass.  270.  time    which    caused    an    unusual 

650.  See  Sarrisin  v.  Slater  &  strain  upon  a  rope  used  in  hoisting 
Sons,  203  Mass.  258.  a   truss   which   had   become   foul 

651.  Igo  V.  Boston  El.  R.  Co.,  upon  a  building,  whereby  the  rope 
204  Mass.  197;  O'Brien  v.  Loop,  broke,  causing  the  truss  to  fall  and 
171  Mass.  36,  50  N.  E.  458.  injuring  an  employee.    McPhee  v. 

652.  Silvia  v.  New  York,  N.  H.  New  England  Structural  Co.,  188 
&  H.  R.  Co.,  203  Mass.  519,  hold-  Mass.  141,  74  N.  E.  303.  A  super 
ing  question  one  for  jury.  intendent,  in  personally  starting  a 

653.  The  act  of  superintend-  machine  during  the  absence  of  the 
ence  in  starting  an  engine  was  an  operator  attending  to  the  adjust- 
act  of  superintendence  although  it  ment  of  certain  parts  which  had  be- 
involved  the  manual  work  of  doing  come  loose,  was  held  to  be  in  the 
the  act.    The  negligence  was  start-  exercise     of     superintendence.     It 
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So  the  fact  that  the  superintendent  himself  cut  the 
wire,  which  cutting  resulted  in  the  injury,  does  not  bar 
recovery  where  the  negligence  was  not  in  severing  the 
wire  which  was  manual  labor  and  properly  done,  but 
in  giving  the  order  to  do  it  without  first  finding  out 
whether  injury  was  Ukely  to  result  to  feUow  employees 
and  in  faiHng  to  give  them  warning,  which  was  super- 
intendence.®^^ 

And  a  superintendent  who  is  directing  the  particular 
work,  for  instance,  the  moving  of  a  bar  of  iron  on  a  truck, 
does  not  cease  to  be  engaged  in  an  act  of  superintendence 
when,  in  furthering  the  work,  he  performs  an  act  of 
manual  labor,  such  as  raising  the  wheel  of  the  truck.®" 

On  the  other  hand,  putting  heavy  coils  of  piping  in  a 
machine,  and  pulUng  out  by  a  superintendent  a  plank 
on  which  one  end  of  the  coil  had  rested,  whereby  a  serv- 
ant was  injured,  was  not  an  act  of  superintendence,  but 
the  act  of  a  fellow-servant,  where  the  negligence  was 
not  in  deciding  to  pull  out  the  plank,  but  in  pulling 
it  out.®" 

Giving  or  countermanding  of  orders. 
Where  an  employee,  having  no  other  duties  to  per- 
form than  that  of  superintendency,  gives  an  order  or 
direction  or  neglects  to  countermand  an  order  given, 
such  act  is  that  of  superintendence,  for  which  if  negli- 
gently done   or  omitted,  the  master  is  liable.®" 

was  said,  however,  that  the  employ-  Lesure,  201  Mass.  486,  87  N.  E. 

er  is  not  liable  for  every  act  done  by  904. 

a  person  engaged  in  superintend-  654.    Mooney   v.   Benjamin   F. 

enoe.     Roche  v.  Lowell  Bleachery,  Smith  Co.,  205  Mass.  270. 

181  Mass.  480,  63  N.  E.  943.     If  a  655.       Meagher     v.     Crawford 

person   exercising  superintendence  Laundry  Co.,   187  Mass.  586,  73 

while  a  servant  was  pointing  out  to  N.  E.  853. 

him  defects  in  a  machine,  that  he  656.  Sarrasin  v.  S.  Slater  & 
might  have  them  remedied,  started  Sons,  203  Mass.  258,  89  N.  E.  629. 
the  machine  by  some  unguarded  657.  In  the  particular  case  he 
motion,  and  injured  the  servant's  gave  an  order  for  an  elevator  plat- 
hands,  his  act  would  constitute  form  upon  which  he  was  standing, 
negligence  both  at  common  law  to  descend,  and  thus  injury  re- 
and  under  the  statute.    Belding  v.  suited  to  an  employee  about  to 
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Effect  of  presence  of  superior  over  superintendent. 
The  mere  presence  of  a  superior  does  not  necessarily 
prevent  a  subordinate  from  acting  as   a   superintend- 
ent.*^* 

Question  for  jury. 

The  question  whether  the  act  was  one  of  superintend- 
ence may  be  one  for  the  jury.*'^'  Of  course,  it  is  for  the 
jury  where  the  material  evidence  relating  thereto  is 
conflicting,  and  it  is  also  a  question  for  the  jury  where 
they,  as  reasonable  men,  naight  draw  different  infer- 
ences from  the  undisputed  evidence. 

Illustrations  applying  rules. 
The  following,  among  others,  have  been  held  to  be 
acts    of    superintendence:  act    of    substitute    train    dis- 
patcher in  starting  a  train;**"  dispatcher  of  a  street  rail- 


enter  ■upon  the  platform  with  a 
wheel  barrow.  Cavagnaro  v.  Clark, 
171  Mass.  359,  50  N.  E.  542.  But 
where  an  employee  was  injured  by 
a  bale  of  cotton  being  thrown  upon 
him  by  another  employee,  both 
being  engaged  in  moving  a  large 
number  of  bales,  the  mere  fact  that 
a  superintendent  had  some  mo- 
ments before  told  such  employees 
to  throw  down  cotton,  being  prac- 
tically a  request  to  hurry  on  the 
work  in  a  proper  way,  it  was  not 
such  an  act  of  superintendence  as 
rendered  the  employer  liable.  Gou- 
in  V.  Wampanoag  MiUs,  172  Mass. 
222,  51  N.  E.  1078. 

658.  Smith  v.  MiUiken  Bros., 
200  N.  Y.  21,  93  N.  B    184. 

659.  SUvia  v.  New  York,  N.  H. 
&  H.  R.  Co.,  203  Mass.  519;  Cav- 
agnaro V.  Clark,  171  Mass.  359,  50 
N.  E.  542.  It  was  a  question  for 
the  jury  whether  a  person  in  super- 
intendence of  the  work  of  blasting 
in  a  tunnel,  was,  at  the  time  of  the 


killing  of  an  employee,  exercising 
acts  of  superintendence,  where  he 
and  other  workmen  descended  the 
shaft  together,  carrying  dynamite 
with  them,  and  soon  after  an  ex- 
plosion occurred  in  which  all  were 
killed  but  one,  the  survivor  stating 
he  saw  djmamite  placed  in  the 
holes,  after  which  the  superintend- 
ent gave  them  orders  to  go  after 
the  main  wires.  Green  v.  Smith, 
169  Mass.  485,  48  N.  E.  621. 

660.  Where  an  employee  of  a 
railroad  company,  in  the  absence 
of  the  regular  train  dispatcher,  had 
for  three  years  been  accustomed  to 
take  his  place  and  perform  such 
duty,  his  act  in  starting  a  train, 
resulting  in  the  death  of  an  em- 
ployee engaged  in  coupling  an  en- 
gine to  a  car,  is  not  a  mere  detail 
of  the  work,  but  an  act  of  superin- 
tendence, and  if  negligently  per- 
formed the  master  would  be  liable. 
McHugh  V.  Manhattan  R.  Co., 
179  N.  Y.  378,  72  N.  E.  312. 
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way  company,  in  negligently  dispatching  a  car  before 
another  car  had  passed,  resulting  in  a  collision  of  two 
cars,  injuring  the  motornaan  of  one  so  dispatched;^" 
failure  to  stop  engine  while  inferior  employee  repairing 
machinery;^* 2  giving  of  signals,  where  the  negligence 
consists  not  in  the  manner  of  giving  the  signal  but  in  the 
fact  of  giving  them  at  all  at  such  a  time;^^'  turning 
switch  which  set  off  blast  ;^^*  direction  to  an  employee 
to  catch  the  wheels  of  a  moving  car;^^^  directing  engine 
to  be  started  after  completion  of  repairs  j^"^  foreman 
starting  a  horse  which  was  engaged  in  moving  timbers, 
whereby  the  teamster  was  injured;^"  superintendent 
having  general  control  of  the  work  of  digging  a  trench 
for  a  town,  in  walking  along  the  bank  of  the  trench  and 
in  stopping  to  look  down  at  the  workman  .^^s 

So  the  selection  of  appliances  from  a  mass  is  an  act  of 
superintendence;  and  the  common  law  rule  that  where 
a  sufficient  supply  of  proper  and  temporary  appliances 
has  been  provided  from  which  employees  may  make  a 
selection  to  replace  those  which  may  become  unsuitable, 
if  a  choice  is:  made  of  defective  appliances,  whereby  ona 
of  their  number  is  injured,  the  master  is  not  hable  for 

661.  Doe  V.  Boston  &  W.  St.  R.  664.     McBride    v.    New    York 
Co.,  195  Mass.  168,  80  N.  E.  814.      TunneU  Co.,  101  App.  Div.  448, 

662.  Where  an  oiler  was  injured      92  N.  Y.  Supp.  282. 

while   repairing   macMnery   under  665.     Southern  R.  Co.  v.  Shields, 

the  direction  of  a  shift  foreman,  by  121  Ala.  460,  25  So.  811. 

the  alleged  negUgenee  of  the  latter  666.     Carlson  v.   United    Engi- 

in  faning  to  stop  the  engine,  if  such  neering  &  Cont.  Co.,  113  App.  Div 

failure  was  negligent,  the  fact  that  371,  98  N.  Y.  Supp.  1036. 

it  was  negligence  in  a  mere  detail  667.     Coates  v.  Soley,  194  Mass. 

of  the  work,  wiU  not  relieve  the  386,  80  N.  E.  464. 

master   from   liability    where    the  668.     It  was  for  the  jury  to  say 

foreman  acted  as  superintendent,  whether  his  standiag  on  the  bank 

and  his  failure  to  stop  the  engine  near  a  crack  in  the  earth,  was  neg- 

was    an    act    of    superintendence.  Ugence  without  giving  warning  to 

Guilmartin  v.  Solway  Process  Co.,  an  employee  in  the  trench  injured 

189  N.  Y.  490,  82  N.  E.  725.  by  the  earth  caving  in  upon  him. 

663.  Buckley  v.  Beinhauer,  136  McCoy  v.  Westborough,  172  Mass. 
App.  Div.  540,   121  N.  Y.  Supp.  504,  52  N.  E.  1064. 

180. 
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such  negligence,  is  not  applicable  to  a  person  intrusted 
by  the  master  with  superintendence.'*^ 

The  following,  among  others,  have  been  held  not  acts 
of  superintendence:  act  of  foreman  in  running  the  ele- 
vator without  putting  up  the  guard  or  closing  the  door;*™ 
standing  guard  and  giving  signals  when  to  proceed  with 
the  work;*"  driving  automobile  where  the  negUgence 
was  not  in  determining  to  take  the  automobile 
but  in  the  way  and  place  in  which  it  was  run;*'^ 
manual  labor  of  running  an  engine;"^  placing 
ladder     against     boiler;*''^      holding     ladder;"*     turn- 


669.  Doherty  v.  Booth,  200 
Mass.  522,  86  N.  E.  945,  stating 
that  one  of  the  purposes  of  the  en- 
actment of  the  statute  was  to  take 
this  defense  away.  In  another 
case,  it  was  held  a  person  was  a  su- 
perintendent in  the  work  of  un- 
loading coal  from  a  vessel,  where  it 
appeared  he  did  manual  work  as  he 
was  disposed;  that  it  was  his  duty 
to  report  how  many  men  he  wanted 
and  to  report  if  they  did  not  work 
properly;  to  teU  the  men  where  to 
shovel  the  coal;  to  tell  the  engi- 
neer when  to  hoist  and  lower  the 
scoop  shovel  and  also  the  men  when 
to  stop  work,  there  being  no  other 
person  in  the  immediate  charge  of 
the  work;  and  his  personal  act  in 
selecting  an  improper  piece  of  rope 
for  the  purpose  of  lashing  a  ladder 
into  the  hold  and  doing  the  lash- 
ing, was  an  act  of  superintendence. 
Hourigan  v.  Boston  Elevated  R. 
Co.,  193  Mass.  495,  79  N.  E.  738. 

670.  Martin  v.  CorneU,  136 
App.  Div.  585,  121  N.  Y.  Supp. 
119. 

671.  Larson  v.  Brooklyn  Heights 
R.  Co.,  134  App.  Div.  679,  119  N. 
Y.  Supp.  545. 

672.  Buckley  v.  Dow  Portable 


Electric  Co., Mass.  - — ,  95  N. 

E.  222. 

673.  Moore  v.  Curran,  198 
Mass.  60;  84  N.  E.  113. 

674.  The  act  of  an  engineer  in 
placing  a  ladder  against  the  boiler 
of  an  engine  before  directing  his 
fireman  to  ascend  the  same  to 
shut  off  steam,  was  not  an  act  of 
superintendence  but  merely  of  as- 
sistance. McDonnell  v.  New  York, 
N.  H.  &  H.  R.  Co.,  192  Mass.  538, 
78  N.  E.  548. 

675.  An  employee  having  been 
directed  to  do  certain  painting 
under  the  direction  of  another  em- 
ployee, who  had  charge  of  the  work, 
but  whose  duty  required  hiTn  to 
work  with  the  other  painters,  the 
latter  ordered  such  employee  to 
fasten  a  ladder  to  the  ridge  pole  of 
a  house  and  said  he  would  hold  the 
ladder  while  such  employee  was 
nailing  the  cleat,  but  he  let  go  his 
hold  and  the  ladder  slipped  and  the 
employee  directed  to  naU  the  cleat 
was  injured.  It  was  held  that  such 
facts  did  not  justify  a  finding  that 
the  employee  with  authority  to 
direct  the  other  was  acting  as  a 
superintendent.  Hoffman  v.  Holt, 
180  Mass.  572,  72  N.  E.  87. 
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ing   on   current   of    electricity;*'^    tickling    employee.*" 
§  550.  Act  resulting  in  injury  as  negligent. 

In  order  to  make  out  a  case  under  this  statutory  pro- 
vision, it  is  necessary  to  prove,  in  addition  to  the  fact 
(1)  that  the  person  causing  the  injury  was  the  superin- 
tendent, and  (2)  that  the  alleged  neglect  related  to  the 
exercise  of  superintendence,  that  (3)  the  act  or  failure  to 
act  was  in  fact  negligence  on  the  part  of  the  superin- 
tendent."^ 


676.  QuirJan  v.  Lackawanna 
Steel  Co.,  107  App.  Div.  176,  94 
N.  Y.  Supp.  942  [afBrmed  in  191 
N.  Y.  329]. 

677.  Western  Ry.  of  Ala.  v. 
Milligan,  135  Ala.  205,  33  So.  438, 
93  Am.  St.  Rep.  31. 

678.  An  employer  is  not  liable 
under  this  statute  for  the  negli- 
gence of  Ms  superintendent  in  fur- 
nishing an  employee  with  a  defect- 
ive appliance,  if  the  employer  owes 
no  duty  to  Ms  employee  to  have  the 
appliance  inspected  in  regard  to  its 
construction  before  use,  and  if  it  is 
no  part  of  the  superintendent's  bus- 
iness to  make  such  inspection  un- 
less he  assumed  so  to  do,  with  Ms 
employer's  knowledge  and  con- 
sent, as  a  part  of  the  work  wMch, 
as  superintendent,  he  is  employed 
to  do.  This  was  said  in  reference 
to  a  fulminating  cap.  Shea  v. 
Wellington,  162  Mass.  364,  40  N.  E. 
173.  Where  the  facts  were  that  an 
employee  was  told  by  defendant's 
superintendent  to  go  to  a  certain 
hay  shed  and  work  there  and  store 
away  hay,  and  he  was  injured  by 
some  bales  of  hay  that  were  piled 
near  where  he  was  at  work  falling 
upon  Mm,  and  the  evidence  did  not 
disclose  that  the  superintendent 
had  anything  to  do  with  the  piling 
of  the  hay,  or  that  he  set  the  plaintiff 


at  work  at  the  particular  place 
where  he  was  worMng  at  the  time 
of  Ms  injury;  and  it  appeared  that 
the  superintendent  had  notMng  to 
do  with  that  particular  place,  that 
the  shed  itself  was  safe,  that  the 
place  was  only  made  dangerous  by 
the  proximity  of  such  bales  of  hay, 
and  there  was  no  evidence  that  the 
superintendent  knew  or  ought  to 
have  known  that  the  hay  was  liable 
to  fall,  nor  what  was  the  cause  of 
its  falling,  and  the  uncontradicted 
evidence  showed  that  the  hay  was 
piled  properly,  it  was  held  that  a 
verdict  was  properly  directed  for 
the  defendant.  Fitzgerald  v.  Bos- 
ton &  Albany  R.  Co.,  156  Mass- 
295,  31  N.  E.  7.  An  employee  en- 
gaged with  others  in  excavating  a 
cellar,  who  was  injured  by  a  part  of 
the  bank  wMch  was  being  wedged 
off  by  another  employee,  falling 
upon  Mm,  he  not  being  warned  by 
such  employee,  such  being  the  cus- 
tom among  employees,  has  no  cause 
of  action  against  the  employer  for 
his  negligence  or  that  of  the  super- 
intendent. The  negligence,  if  any, 
was  that  of  a  feUow-servant.  Gor- 
man V.  Woodbury,  173  Mass.  180. 
Blocking  a  track.  Where  a 
truck  fell  through  an  opemng  in  a 
floor  upon  a  workman  below,  and 
the  truck  was  constructed  in  such 
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a  manner  that  when  the  roller  was 
down  it  conld  be  used  for  moving  a 
load,  loaded  upon  the  plank  to 
which  the  roller  was  attached,  and 
when  the  position  was  reversed  it 
was  intended  to  remain  stationary, 
and  planks  or  beams  could  be 
moved  by  resting  them  on  the 
roller,  and  when  in  the  latter  posi- 
tion it  could  be  fastened  to  the 
floor  or  blocked  with  cleats  to  pre- 
vent its  falling;  and  it  was  con- 
tended that  the  implement  was  de- 
fective by  reason  of  the  absence  of 
appliances  for  blocking  or  fastening 
it,  and  this  was  the  duty  of  an  em- 
ployer or  one  of  superintendence, 
it  was  held  that  the  absence  of  such 
appKance  did  not  render  the  im- 
plement defective,  and  that  the 
duty  of  using  it  in  a  safe  manner 
and  of  blocking  or  fastening  it  was 
that  of  the  ordinary  workmen,  and 
not  the  duty  of  one  exercising  su- 
perintendence, and  the  plaintiff 
could  not  recover.  O'Keefe  v. 
BrowneU,  156  Mass.  131,  30  N.  E. 
479. 

Gang  plank,  adjustment  op. 
A  superintendent  was  not  bound  to 
see  that  gang  planks  furnished 
truckmen  in  unloading  freight  from 
a  car,  were  properly  adjusted,  so 
as  to  be  square  with  the  car  door  or 
flush  with  the  platform.  The  work- 
men knew  how  to  adjust  them  as 
weU  as  the  foreman.  Silvia  v.  New 
York,  N.  H.  &  H.  R.  Co.,  203  Mass. 
519,  89  N.  E.  1061. 

Inspection  op  cab.  Where  a 
brakeman  was  injured  by  reason  of 
a  defective  brake  on  a  freight  car, 
evidence  was  excluded  that  the 
train  of  which  the  car  had  formed 
a  part  was  not  inspected  at  its  ar- 
rival at  a  terminus,  and  that,  as 
matter  of  custom,  no  inspection  was 


made  there  of  cars  coming  from  the 
direction  from  which  such  car  had 
arrived,  it  was  held  that  such  evi- 
dence should  have  been  admitted, 
as  it  would  have  a  tendency  to  show 
the  rules,  instructions  and  superin- 
tendence under  which  the  inspect- 
ors were  acting,  and,  if  it  could  be 
shown  that  such  inspection  was 
required  for  the  safety  of  em- 
ployees, a  legitimate  arg:ument 
might  be  made  to  the  jury  that  the 
rulfi,s,  instructions  and  superin- 
tendence were  insufficient  to  pro- 
vide proper  inspection.  Coffee  v. 
New  York,  N.  H.  &  H.  R.  Co.,  155 
Mass.  21,  28  N.  E.  1128. 

Inspection  op  staging.  It  was 
held  a  neglect  of  superintendency 
that  the  superintendent  permitted 
staging  to  be  used  by  employees 
before  he  had  used  due  diligence  to 
see  that  it  was  properly  put  to- 
gether and  secured,  which  would 
have  disclosed  that  the  flooring 
rested  merely  on  an  insecurely 
nailed  stay  with  a  knot  in  it.  So- 
lari  V.  Clark,  187  Mass.  229,  72 
N.  E.  958. 

Manner  hook  fastened.  An 
inexperienced  employee  did  not  as- 
sume the  risk  of  injury  from  the 
straightening  of  a  hook  attached 
to  a  locomotive,  by  reason  of  the 
severe  strain  upon  it,  the  work  be- 
ing done  under  the  supervision  of 
the  superintendent  and  the  appli- 
ances being  fastened  in  an  improper 
manner.  Brosman  v.  New  York, 
N.  H.  &  H.  R.  Co.,  200  Mass.  221, 
85  N.  E.  1050. 

Neglect  to  shoes  bank  op 
EARTH.  If  an  inexperienced  work- 
man, while  engaged  in  undermin- 
ing a  bank  of  earth,  is  injured  by 
the  faUing  of  the  bank  upon  him 
during  the  temporary  absence  of 
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his  employer's  superintendent,  who 
testified  that  he  understood  all  the 
time  that  he  was  looking  after  the 
bank  and  the  men,  it  was  held  that 
it  was  negligence  to  aUow  plaintiff 
to  work  under  this  bank  without 
shoring  up  the  top  of  it  or  station- 
ing some  one  to  give  warning. 
Lynch  v.  Allyn,  160  Mass.  248,  35 
N.  E.  650. 

Removal  of  props.  The  evi- 
dence in  this  case  was  held  suffi- 
cient to  send  the  same  to  the  jury 
upon  the  question  whether  the  de- 
fendant's superintendent  was  neg- 
ligent in  directing  the  removal  of 
the  prop  of  the  wooden  support  or 
center  upon  which  a  stone  arch  had 
been  built  two  days  after  it  had 
been  constructed,  there  being  other 
unfavorable  conditions.  Tremblay 
V.  Mapes-Reeve  Const.  Co.,  169 
Mass.  284,  47  N.  E.  1010. 

Leaving  beams  near  opening 
IN  FLOOR.  The  plaintiff  was  a  la- 
borer assisting  in  the  erection  of  a 
large  building  by  the  defendant. 
Some  iron  beams,  about  four  and 
a  half  feet  long  and  weighing  about 
forty  pounds  each,  were  placed 
about  three  and  a  half  feet  from  an 
opening  in  one  of  the  floors  and 
had  been  there  for  two  or  three 
days  before  the  accident.  The 
defendant's  superintendent,  in  the 
exercise  of  his  duties,  was  walking 
about  the  floor  upon  which  the 
beams  were  placed,  and  in  order  to 
pass  between  a  pile  of  planks  and 
these  beams  pushed  one  of  the 
beams  with  his  foot,  causing  it  to 
faU  through  the  opening  in  the 
floor  upon  the  plaintiff,  who  was  at 
work  on  the  floor  below,  injuring 
him.  It  was  held  the  question  of 
negligence  on  the  part  of  the  super- 
intendent was  for  the  jury.     They 


might  find  it  was  negligence  to 
leave  the  beams  so  near  the  hole 
that  from  a  slight  inadvertent  push 
of  the  foot  of  a  passer  by  they 
might  fall.  Being  left  in  this  con- 
dition, the  jury  might  infer  a  lack 
of  due  and  proper  superintendence. 
The  fact  that  the  superintendent 
himself  happened  to  be  the  person 
who  pushed  the  beam  with  his  foot 
is  of  no  importance,  because  that 
was  not  an  act  of  superintendence. 
The  question  is  whether  the  moving 
of  the  beam  was  so  likely  to  occur 
that  it  ought  to  have  been  provided 
against  by  the  superintendent. 
McCauley  v.  Norcross,  155  Mass. 
584,  30  N.  E.  464. 

Stone,  liability  to  fall,  fail- 
ure TO  discover.  Where  an  em- 
ployee was  injured  by  the  falling 
upon  him  of  a  large  stone  from  a 
staging  near  which  he  was  working, 
and  the  jury  might  have  found 
that  the  sole  or  principal  duty  of 
the  defendant's  foreman  was  that 
of  superintendence,  they  were 
rightly  directed  to  return  a  verdict 
for  the  defendant,  if  the  evidence 
did  not  justify  a  finding  that  the 
foreman  was  negligent  in  not  dis- 
covering that  the  stone  was  so 
placed  as  to  be  liable  to  fall.  The 
case  of  McCauley  v.  Norcross,  155 
Mass.  584,  30  N.  E.  464,  was  dis- 
tinguished. There  the  superintend- 
ent had  occasion  to  visit  that  part 
of  the  building  where  the  opening 
was.  The  opening  there  was  for 
the  use  of  the  workmen.  It  is  not 
the  same  thing  to  say  that  a  lack 
of  due  and  proper  superintendence 
may  be  inferred  from  leaving  in 
the  same  position  for  two  or  three 
days  iron  beams  so  placed  near 
such  an  opening  which  the  work- 
men were  expected  to  use,  that  one 
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The  negligence  of  the  superintendent  may  consist, 
among  other  things,  in  the  giving  of  improper  orders 
or  directions  to  those  working  under  him  or  the  failure 
to  give  necessary  orders  or  directions/^' 


of  them  would  be  liable,  from  a 
slight  inadvertent  push  of  the  foot 
of  a  passer  by,  to  faE  through  the 
hole,  as  to  say  such  a  laok  maybe 
inferred  from  having  a  large  stone 
upon  a  staging  used  in  building 
one  of  the  walls  of  a  church,  the 
floors  of  which  were  not  in  and  the 
roof  of  which  was  not  on.  Carroll 
V.  Willout,  163  Mass.  221,  39  N. 
E.  1016. 

Timber  rolling  on  barrel. 
Negligence  was  not  chargeable  to 
a  superintendent,  where  men  were 
engaged  in  rolling  a  timber  on  a 
barrel  and  one  of  them  was  injured 
by  the  act  of  fellow-servants  in 
dropping  the  timber,  on  the  ground 
that  he  should  have  known  that 
the  sKghtly  longer  strain  to  which 
the  men  were  exposed  was  beyond 
their  strength.  Bertholet  v.  J.  W. 
Bishop  Co.,  187  Mass.  32,  72  N. 
E.  342. 

679.  Directing  work  to  be 
commenced  when  proper  mate- 
RIALS NOT  AT  HAND.  The  Superin- 
tendent of  the  water  works  of  a 
city  had,  under  the  direction  of 
water  commissioners,  the  general 
superintendence  of  the  outdoor 
work  and  property  connected  with 
the  words.  In  an  action  against 
the  defendant  city,  under  this  stat- 
ute, for  injuries  occasioned  a  work- 
man by  the  caving  in  of  the  sides 
of  a  trench  in  which  he  was  work- 
ing, it  was  contended  on  the  part 
of  the  defendant  that  the  superin- 
tendent was  subject  to  the  direc- 
tion of  the  commissioners,  and  that, 


as  neither  the  city  nor  the  commis- 
sioners furnished  hitn  with  materi- 
als for  bracing  the  trench  or  gave 
him  authority  to  procure  them,  he 
had  no  right  so  to  do,  and  could  not 
personally  be  charged  with  negli- 
gence, and  that,  as  the  superintend- 
ent's negUgence  alone  was  charged, 
the  question  whether  the  city  was 
liable  for  not  furnishing  materials 
was  not  in  issue.  It  was  held  that 
a  superintendent  may  be  negligent 
in  ordering  work  to  be  commenced 
or  continued  when  the  proper  ma- 
terials or  appliances  are  not  at 
hand  as  well  as  in  faiUng  to  use 
those  which  are  at  hand;  that  if 
the  superintendent  in  question 
knew  or  had  reason  to  know  that 
there  was  danger  of  the  caving  in 
of  the  trench,  and  had  no  materials 
for  bracing  it  and  no  power  to  pro- 
cure them,  due  care  required  him 
to  stop  the  work  until  suitable  ma- 
terials were  furnished,  and  it  was 
personal  negligence  in  his  work  of 
superintendence  to  allow  the  dig- 
ging to  go  on  before  the  materials 
were  procured,  and  that  for  such 
negligence  the  principal  was  liable. 
The  question  whether  the  superin- 
tendent was  negligent  and  that  of 
the  plaintiff's  due  care  in  working 
where  he  did,  were  for  the  jury. 
ConnoUy  v.  Waltham,  156  Mass. 
368,  31  N.  E.  302. 

Directing    starting     of    en- 
gine; STEAM  PIPE  LIABLE  TO  BURST. 

The  evidence  was  sufficient  to 
charge  the  master  with  liability 
for  the  death  of  an  employee  caused 
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Failure  to  instruct  or  warn. 
The  negligence  of  the  superintendent  may  also  con- 
sist in  failure  to  give  warning  to  an  employee  working 


by  the  bursting  of  a  steam  pipe,  on 
the  groiind  that  the  superintend- 
ent ordered  an  incompetent  serv- 
ant to  start  the  engine,  where  the 
conditions  were  such  that  he  knew 
or  should  have  known  of  the  in- 
competency. Baldwin  v.  American 
Writing  Paper  Co.,  196  Mass.  402, 
82  N.  E.  1. 

Directing  pulling  upon  eopb, 
STRAIN  TOO  GREAT.  A  Superintend- 
ent was  held  negligent  where,  in 
moving  a  safe  up  a  stairway  by 
means  of  a  rope,  the  safe  stuck,  and 
in  giving  the  order  for  the  men  to 
puU  together,  whereby  by  reason 
of  the  great  strain,  the  rope  broke, 
injuring  one  of  the  employees 
assisting  in  the  work.  Shannon  v. 
Shaw;  Shannon  v.  Newcomb,  201 
Mass.  393,  87  N.  E.  748. 

Directing  turning  op  gear  by 
HAND.  It  was  held  that  the  master 
was  not  liable  for  the  direction  of 
his  superintendent  to  a  workman 
to  turn  a  gear  by  hand,  who,  in  so 
doing,  placed  his  hand  upon  the 
teeth  of  the  gear  instead  of  the 
spokes.  The  superintendent  could 
not  anticipate  the  workman  would 
adopt  such  an  unsafe  method.  Bus- 
ton  V.  Harward  Brewing  Co.,  183 
Mass.  438,  67  N.  E.  358. 

Directing  men  to  get  on  and 

HOLD      timber      being      MOVED.      A 

workman  was  injured  while  en- 
gaged in  moving  a  heavy  piece  of 
timber  upon  a  gear,  the  use  of  the 
appliance  and  the  work  being  un- 
der the  personal  supervision  of  the 
2  M.  &  S.— 39 


defendant's  superintendent,  a  man 
of  large  experience.  It  was  loaded 
with  the  narrower  sides  at  the  top 
and  bottom,  and  when  it  com- 
menced to  tip  up,  such  superintend- 
ent ordered  the  plaintiff  and  others 
to  get  upon  it  and  hold  it  down.  It 
was  the  plaintiff's  first  experience 
in  transporting  timber  in  this  man- 
ner. It  was  held  that  whether  the 
superintendent  was  neghgent  in 
directing  the  men  to  get  on  the 
timber  and  hold  it  down,  whether 
the  plaintiff  appreciated  the  dan- 
ger, and  whether  he  was  in  the  ex- 
ercise of  ordinary  care  in.  obejring 
the  order,  were  proper  questions 
for  the  jury.  Gagnon  v.  Seacon- 
net  MiUs,  165  Mass.  221,  43  N. 
E.  82. 

Failure  to  direct  masons  as 
to  putting  up  staging.  The  facts 
that  the  superintendent  employed 
by  a  contractor,  who  is  engaged  in 
erecting  a  building,  gives  no  in- 
structions to  the  masons,  whom  he 
has  directed  to  build  a  certain  piece 
of  wall,  as  to  putting  up  a  staging, 
and  is  not  present  when  the  staging 
is  buUt,  are  not  of  themselves  evi- 
dence of  neghgence  on  his  part  which 
wiU  sustain  an  action  against  the 
contractor  under  this  statute  by  a 
person  injured  while  employed  as 
a  mason's  tender,  by  the  falling  of 
the  staging  which  was  negligently 
buUt  by  the  masons,  a  part  of  whose 
ordinary  duties  it  is  to  build  with- 
out special  orders.  Burns  v  Wash- 
bum,  160  Mass.  457,  36  N.  E.  199 
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under  him/^"  such   as   a  ■warning  of  the  approach   of 
trains.**^ 


680.  Under  the  Employer's  Lia- 
bility Act  providing  that  a  master 
shall  be  Hable  to  his  servant  for 
injuries  caused  by  the  neghgenoe 
of  any  employee  having  any  duty 
of  superintendence  intrusted  to 
him,  a  master  is  liable  for  the  neg- 
ligent act  of  a  foreman  in  failing 
to  warn  an  employee  chopping 
down  a  tree  of  the  falhng  of  another 
tree  lodged  against  it.  Postal  Tel. 
Cable  Co.  v.  Hulsey,  132  Ala.  444, 
31  So.  527.  If  the  defendant's  su- 
perintendent ordered  an  employee 
to  go  into  an  elevator  well  to  pick 
up  some  papers,  and  promised  to 
look  out  for  him,  it  was  held  the 
question  is  for  the  jury,  where  such 
employee  was  injured  by  the  ele- 
vator coming  down  upon  him,  upon 
the  questions  of  negligence  on  the 
part  of  the  superintendent,  of  due 
care  on  the  employee's  part,  and 
assumption  of  the  risk.  ScuUane 
V.  KeUogg,  169  Mass.  644,  48  N. 
E.  622. 

681.  A  person  employed  by  a 
railroad  corporation  as  one  of  a 
gang  of  workmen  engaged  in  re- 
pairing a  track,  the  nature  of  whose 
work  requires  him  to  bend  over, 
with  his  back  in  the  direction  from 
which  the  trains  come,  has  a  right 
to  rely  upon  the  fact  that  it  was 
the  foreman's  duty  to  warn  him  of 
the  approach  of  a  train;  and  if  by 
reason  of  the  foreman's  neglect  to 
give  him  such  warning  he  is  struck 
by  a  train  and  injured,  he  may  main- 
tain an  action  against  the  corpora- 
tion for  his  injury  under  this  stat- 
ute, alleging  that  the  foreman,  be- 
ing a  person  intrusted  with  and 
exercising   superintendence,    negli- 


gently failed  to  give  warning  of  the 
approach  of  the  train.  Davis  v. 
New  York,  N.  H.  &  H.  R.  Co.,  159 
Mass.  532,  34  N.  E.  1070.  A  person 
employed  by  a  railroad  corporation, 
while  engaged  in  a  stooping  posi- 
tion in  cleaning  under  a  switch  bar 
in  the  corporation's  yard,  upon  the 
tracks  in  which  cars  are  being 
shunted,  has  no  right  so  far  to  rely 
upon  being  warned,  either  by  the 
section  foreman  or  by  a  person  on 
the  car,  of  the  approach  of  a  shunt- 
ed car,  as  to  excuse  him  from  using 
his  eyes,  and  if,  under  such  circum- 
stances, he  is  struck  by  a  oar,  re- 
ceiving injuries  which  cause  his 
death,  no  action  can  be  maintained 
against  the  corporation,  either 
under  this  statute  or  under  Public 
Statutes,  chapter  112,  section  212, 
as  amended  by  statutes  of  1883, 
chapter  243.  The  case  of  Davis  v. 
Railway  Co.,  159  Mass.  532,  is  dis- 
tinguished on  the  ground  that  in 
this  case  there  is  no  evidence  that 
the  defendant  had  given  the  de- 
ceased the  right  to  rely  upon  being 
warned  of  the  approach  of  cars,  in 
such  a  way  as  to  excuse  him  from 
using  his  eyes.  At  the  time  of  the 
accident  the  men  were  separated, 
and  the  deceased  must  be  taken 
to  have  known  that  he  was  not  re- 
lieved from  the  necessity  of  keep- 
ing watch  for  himself.  Lynch  v. 
Boston  &  Albany  R.  Co.,  159  Mass. 
536,  34  N.  E.  1072.  Where  a  sec- 
tion man  while  riding  upon  a  hand 
car,  which  car  was  in  charge  of  the 
section  foreman,  was  injured  in  col- 
lision with  a  wild  train,  and  it  ap- 
peared that  such  car  was  being  pro- 
pelled at  the  rate  of  fifteen  miles 
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So  it  was  held  the  duty  on  the  part  of  one  whose  prin- 
cipal duty  was  of  superintendence  to  warn  an  employee, 
who  was  engaged  in  cleaning  an  appliance  called  a  unit, 
that  it  was  to  be  moved,  and  that  it  was  neghgence  on 
his  part  in  permitting  it  to  be  so  moved  without  such 
warning.  ^^^ 

And  it  is  the  duty  of  a  superintendent  who  places  a 
servant  at  work  in  a  place  which  is  dangerous  if  the 
machinery  is  started,  to  look  after  the  servant  and  see 
that  it  is  not  started. ^^^ 

Likewise,  a  person  in  the  employ  of  the  master,  while 
exercising  acts  of  superintendence,  who  called  upon  a 
laborer  in  the  same  employ  to  perform  work  with  which 
he  is  not  familiar,  without  warning  him  of  the  danger, 
thereby  renders  the  master  liable  for  injuries  occasioned 
such  employee.^** 

Furthermore,  a  superintendent,  under  the  statute, 
while  performing  temporarily  the  work  of  a  mere  serv- 
ant, is  not  relieved  of  his  duty  to  use  due  care  for  the 
safety  of  employees,  for  instance,  to  warn  them  of  the 
approach  of  a  moving  crane. ^^^ 

an  hoiir  upon  a  descending  grade  properly  warn  one  of  his  crew  of  the 
and  around  a  curve,  and  the  wild  approach  of  a  train,  it  was  held,  was 
train  was  ascending  the  grade  at  a  such  negligence  on  the  part  of  a 
speed  of  ten  to  twelve  miles  an  superintendent  as  to  justify  a  ver- 
hour,  and  the  particular  facts  were  diet  against  the  master  for  dam- 
such  that  the  jury  were  not  per-  ages  on  account  of  injury  received 
mitted  to  find  the  defendant  neg-  by  such  an  employee,  by  reason  of 
ligent  in  sending  out  or  in  the  man-  such  neglect.     Dumphy  v.  Boston 
ner  of  operating  the  train  or  in  giv-  Elevated  R.  Co.,  192  Mass.  415, 
ing  signals,  it  was  held  that  the  de-  78  N.  E.  479. 
fendant  could  not  be  held  liable  on  682.    Baggneski  v.  Lyman  Mills, 
the  ground  that  the  hand  oar  was  193  Mass.  103,  78  N.  E.  852. 
governed  by 'the  section  foreman,  683.     Greenstein  v.  Chick,   187 
who  was  a  person  intrusted  with  Mass.  157,  72  N.  E.  955. 
and  exercising  superintendence,  and  684.     Reardon    v.    Byrne,    195 
to  whose  negligence  while  superin-  Mass.  146,  80  N.  E.  827. 
tending    the    accident    was    due.  685.    Jordan    v.   New   England 
Shepard  v.  Boston  &  Maine  R.  Co.,  Structural  Co.,   197  Mass.  43,  83 
168  Mass.  174,  33  N.  E.  508.  Fail-  N.  E.  332. 
ure  on  the  part  of  a  foreman  to 
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§  551.  Action  for  wrongful  death  in  Massachusetts. 

In  Massachusetts,  where  an  action  is  brought,  not 
under  the  Employer's  Liability  Act,  but  under  the 
statute  giving  a  cause  of  action  for  wrongful  death,  a 
recovery  cannot  be  had  for  the  death  of  a  railroad  em- 
ployee caused  by  the  negligence  of  a  co-employee, 
though  such  co-employee  is  engaged  in  superintendence 
since  the  Employer's  Liability  Act  cannot  be  invoked 
to  relieve  a  case  brought  under  Rev.  Laws,  c.  Ill,  see. 
267,  making  a  railroad  liable  for  the  killing  of  an  em- 
ployee under  such  circumstances  as  would  have  made 
it  liable  had  death  not  resulted,  from  the  defense  that 
the  death  was  caused  by  the  negligence  of  a  fellow- 
servant.^^* 

2.  Person  to  whose  oeders  injured  servant 
bound  to  conform. 

§  552.  In  what  states  statute  exists. 

The  English  statute  of  1880  provides  that  the  em- 
ployer shall  be  Liable  where  a  servant  is  injured  by  the 
negligence  of  any  person  in  the  service  of  the  employer, 
to  whose  orders  or  directions  the  workmen  at  the  time 
of  the  injury  were  bound  to  conform,  and  did  conform, 
where  such  injury  resulted  from  his  having  so  conformed. 
This  provision  is  contained  in  the  statutes  of  Alabama, 
Indiana,  and  the  1907  statute  of  Pennsylvania,  the 
phraseology  being  practically  the  same  as  that  of  the 
EngUsh  statute.**'    A  Uke  provision  is  also  contained 

686.  VecoHoni  v.  New  York  due  care  and  diKgenee  in  the  fol- 
Cent.  &  H.  R.  Co.,  191  Mass.  9,  lowing  eases:  .  .  .  Second. 
77  N.  B.  306.  Where  such  injuries  resulted  from 

687.  In  Indiana,  the  section  is  the  neghgence  of  any  person  in  the 
as  follows:  "That  every  railroad  service  of  such  corporation  to  whose 
or  other  corporation,  except  mu-  order  or  direction  the  injured  em- 
nicipal,  operating  in  this  state,  ployee,  at  the  time  of  the  injury, 
shall  be  liable  for  damages  for  per-  was  bound  to  conform,  and  did 
sonal  injuries  suffered  by  employees  conform."  The  statute  having 
while  in  its  service,  the  employee  been  held  unconstitutional  except 
so  injured  being  in  the  exercise  of  as  to  railroads,  it  follows  that  this 
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in  the  statutes  of  several  of  the  states  wliicli  have  a 
fellow-servant  law  relating  to  railroads  only.^*^ 

§  553.  Facts  necessary  to  be  shown. 

Under  this  statutory  provision,  it  is  incumbent  on 
the  plaintiff  to  show  (1)  that  the  person  who  gave  the 
orders  or  directions  was  in  the  service  or  employment 
of  defendant;  (2)  that  plaintiff  was  bound  to  conform 
to  the  orders  of  such  person;  (3)  that  he  did  conform 
to  such  orders;  (4)  that  his  injuries  resulted  from  having 
so  conformed,  and  (5)  that  the  person  giving  the  orders 
was  negligent.  ^^^ 

§  554.  Authority  to  command,  not  rank,  as  test. 

It  will  be  noticed  that  under  this  provision  a  recovery 
is  authorized  where  the  neghgence  is  that  of  "any"  em- 


statutory  rule  applies  only  to  rail- 
roads in  Indiana.  This  Indiana 
provision  of  tlie  statute  in  so  far 
as  it  applies  to  other  corporations 
than  railroad  corporations,  is  in 
■violation  of  the  fourteenth  amend- 
ment of  the  Federal  Constitution, 
as  imposing  upon  corporate  em- 
ployers burdens  not  imposed  on 
individuals  and  partnerships.  Bed- 
ford Quarries  Co.  v.  Bough,  168 
Ind.  671,  80  N.  E.  529,  14  L.  R.  A. 
418,  n.  s.  Provision  in  Indiana 
statute  is  not  nuUifled  by  other 
provisions  therein.  Louisville,  etc. 
R.  Co.  V.  Wagner,  153  Ind.  420,  53 
N.  E.  927. 

688.  See  the  statutes  of  the  dif- 
ferent states,  infra. 

689.  Mobile  &  O.  R.  Co.  v. 
George,  94  Ala.  199,  10  So.  145.  In 
order  to  state  a  cause  of  action 
under  this  subdivision  of  the  stat- 
ute, in  Indiana,  it  is  necessary  that 
the  complaint  should  state  facts 
■which  sho'w :  First,  that  the  plain- 
tiff ■was  employed  by  a  corporation 
engaged  in  the  operation  of  rail- 
roads; second,  that  the  person  giv- 


ing the  order  or  direction  ■was  em- 
ployed by  such  railroad  company, 
and  that  the  person  injured  was 
bound  to  comply  ■with  such  order, 
and  did  so  comply;  third,  that  the 
order  ■was  a  special  order,  not  as 
broad  as  the  general  scope  of  the 
employment;  fourth,  either  (a) 
that  the  order  given  ■was  a  negli- 
gent order,  or  (b),  in  the  event  said 
order  ■was  not  neghgently  given, 
that,  ■while  plaintiff  'was  performing 
his  duty  in  carrying  out  said  order, 
and  ■while  he  was  in  a  place  ■where 
he  ■was  required  to  be  in  the  per- 
formance of  his  duty,  under  said 
order,  he  ■was  injured  through  some 
negligent  act  or  omission  of  the 
party  giving  the  order  or  direction. 
Richey  v.  Cleveland,  C.  C.  &  St. 

L.  R.  Co., Ind.  ,  93  N.  E. 

1022.  Statute  applied  ■where  a 
foreman,  not  noticing  the  dangerous 
position  of  an  employee,  gave  an 
order  to  let  a  truck  go  ■which  the 
men  ■were  pushing.  Louisville,  N. 
A.  &  C.  R.  Co.  V.  Wagner,  153  Ind. 
420,  53  N.  E.  927. 
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ployee  to  whose  orders  or  directions  the  injured  serv- 
ant at  the  time  of  the  injury  was  bound  to  conform, 
and  hence  it  is  immaterial  what  the  position  of  the 
negligent  employee  was,  provided  he  had  the  actual 
authority  to  give  the  order  or  direction,  but  if  he  had  no 
such  authority,  the  master  is  not  liable  under  this  pro- 
vision irrespective  of  the  rank  or  position  of  the  negli- 
gent servant.  However,  one  who  was  acting  as  a  tem- 
porary substitute  for  a  foreman  was  held  not  a  superior 
servant  within  the  statute.^'" 

§  555.  Necessity  that  injured  employee  be  acting  under 
special  order. 
The  statute  does  not  make  the  company  liable  for 
aU  acts  of  negligence  by  a  foreman  whose  duty  it  is  to 
give  orders,  and  hence  if  a  person  working  under  such 
foreman  is  injured  through  the  negligent  acts  or  omis- 
sions of  said  foreman,  he  cannot  recover,  unless  it  ap- 
pears that,  at  the  time  he  was  so  injured,  he  was  engaged 
in  some  special  work,  which  he  had  been  ordered  or 
directed  to  perform  by  a  foreman.  If  he  is  engaged  in 
the  general  duties  of  his  employment,  and  not  acting 
under  any  special  orders  from  a  foreman,  he  cannot 
recover  for  injuries  caused  by  the  negligence  of  the 
foreman.  ^^1 

690.  The  statute  has  no  appli-  841,  81  N.  B.  721;  Grand  Rapids, 
cation  to  orders  given  by  a  fellow-  etc.,  Ry.  Co.  v.  Pettit,  27  Ind.  App. 
servant  left  in  temporary  control  120,  60  N.  E.  1000;  Snowden  v. 
by  tbe  foreman  in  his  absence,  and  Bajmes,  24  Q.  B.  D.  568;  Richey  v. 
especially  where  the  neghgence  of  Cleveland,  C.  C.  &  St.  L.  R.  Co., 

such  feUow-servant  was  in  doing  Ind. ,  93  N.  E.  1022.  In  the 

the  act  of  a  servant.  The  rule  of  latter  case,  an  order  given  to  the 
law  was  apphed  that  the  agent  or  plaintiff  to  quit  unloading  ties,  to 
representative  of  another  in  the  load  the  tools  on  the  hand  car,  and 
absence  of  authority  express  or  to  get  upon  said  ear,  with  the  fore- 
implied  from  the  latter,  cannot  del-  man  and  the  other  seetionmen,  and 
egate  his  powers  or  authority,  proceed  to  a  point  about  three 
Hodges  V.  Standard  Wheel  Co.,  152  mUes  distant,  for  the  purpose  of 
Ind.  680,  52  N.  E.  391.  surfacing  the  track,  was  a  special 

691.  Indianapolis  St.  Railway  order  such  as  gave  to  the  plaintiff 
Co.  V.  Kane,  169  Ind.  25,  80  N.  E.  a  right  of  recovery  against  his  em- 
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The  words  "order  or  direction,"  as  used  in  the  stat- 
ute, apply  to  special  orders  as  distinguished  from  general 
orders,  and  the  protection  of  the  statute  does  not  ex- 
tend to  an  employee  injured  from  the  negligence  of  his 
foreman  while  working  under  general  directions/'^  How- 
ever, a  special  order  to  do  an  act  may  necessarily  in- 
clude an  express  order  implied  therefrom.*'^ 

The  provision  does  not  apply  where  the  "order  or 
direction  is  as  broad  as  the  whole  service,  and  where 
the  injured  servant,  without  the  compulsion  of  an  order 
or  direction  from  one  whose  order  or  direction  he  was 


ployer  for  injuries  caused  through 
the  negligence  of  the  section  fore- 
man, while  he  was  so  on  said  car 
and  upon  his  way.  A  proposition 
very  similar  to  this  was  decided  in 
thecaseof  Thackerv.  Chicago,  etc., 
Ry.  Co.,  169  Ind.  82,  64  N.  E.  605, 
69  L.  R.  A.  792.  In  that  case  it  was 
alleged  that  MoGUl,  section  fore- 
man, ordered  an  extra  gang  of  men, 
including  appellant,  to  go  on  hand 
cars  over  appellee's  tracks  to  meet 
a  gravel  train  for  the  purpose  of 
unloading  gravel  from  the  ears  of 
said  train;  that  appellant,  in  obe- 
dience to  the  orders  of  said  McGiU, 
in  company  with  eight  others  of 
said  extra  gang,  got  on  one  hand 
car,  and  McGill  and  the  others  of 
said  extra  gang  got  on  another  hand 
car,  and  started  to  meet  said  gravel 
train;  that  appellant  was  bound 
to  conform,  and  did  conform,  to 
said  order  of  McGOl,  section  fore- 
man, in  going  on  said  hand  car,  to 
meet  said  gravel  train.  It  was  fur- 
ther alleged  in  the  complaint,  in 
that  ease,  that  while  the  plaintiff 
was  so  riding  on  said  hand  car,  in 
obedience  to  said  o/der,  that  the 
section  foreman  negligently  gave  a 


signal  to  the  person  in  charge  of 
the  brake,  directing  him  to  stop  the 
hand  car  suddenly  without  any 
warning  to  plaintiff,  and  that,  by 
reason  of  said  hand  car  being  so 
suddenly  stopped,  plaintiff  was 
thrown  from  the  car  and  injured. 
This  complaint  was  held  sufficient 
to  state  a  cause  of  action,  under 
subdivision  2  above  quoted.  This 
conclusion  could  not  have  been 
reached  by  the  court  in  any  other 
way  than  by  holding  the  order  giv- 
en by  McGiU,  the  section  foreman, 
to  the  plaintiff,  to  get  on  the  car 
and  go  over  the  track  of  appellee 
to  meet  a  gravel  train,  was  a  special 
order,  and  that,  while  the  plaintiff 
was  so  engaged,  the  company  was 
Kable  for  any  injuries  inflicted  upon 
him  through  the  negUgent  act  or 
omission  ot  the  section  foreman. 

692.  An  order  by  a  foreman  to 
clear  away  debris  from  a  bridge 
and  prepare  a  footing  at  a  partic- 
ular spot  was  held  a  special  order. 
Indianapohs  St.  R.  Co.  v.  Kane, 
169  Ind.  26,  80  N.  E.  840. 

693.  Mobile  &  0.  R.  Co.  v. 
George,  94  Ala.  199. 
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required  to  obey,  was  at  the  time  governing  MmseK 
according  to  his  own  judgment  as  to  what  was  proper.  "*^^ 
In  performing  the  ordinary  duties  of  his  position,  a 
brakeman  cannot  be  held  to  be,  within  the  meaning  of 
the  statute,  acting  under  the  special  order  or  direction 
of  the  conductor.  ^^^ 

§  556.  Order  as   one  which  injured  servant  bound  to 
obey. 

The  statutes  provide  that  the  negligent  employee 
must  be  one  to  whose  orders  the  injured  employee  "was 
bound  to  conform."^'^  It  follows  that  if  the  negligent 
employee  had  no  authority  to  give  the  order,  the  ques- 
tion whether  the  injured  employee  was  bound  to  obey 
depends  on  whether  he  knew  the  superior  servant  had 
no  authority.^" 


694.  An  employee  of  one  of  a 
construction  gang  building  a  rail- 
road bridge,  injured  while  at  rest 
by  a  stone  raised  by  a  derrick  being 
swung  against  him,  by  reason  of  the 
person  in  charge  negligently  order- 
ing the  stone  raised  while  a  train 
was  passing,  which  struck  the  der- 
rick or  chain,  was  not  within  the 
protection  of  the  statute.  South- 
em  Ind.  R.  Co.  V.  Harrell,  161  Ind. 
689,  68  N.  E.  262,  63  L.  R.  A.  460. 
Where  a  workman  employed  to  as- 
sist in  constructing  a  building  was 
directed,  in  company  with  another, 
to  take  down  some  joists,  no  special 
part  of  the  work  being  assigned  to 
either,  the  order  was  not  a  particu- 
lar one  within  the  provision  author- 
izing a  recovery  by  a  servant  in- 
jured by  obedience  to  a  particular 
instruction.  McElwaine-Richards 
Co.  V.  WaU,  166  Ind.  267,  76  N. 
E.  408. 

695.  The  Indiana  court  seem  to 
adopt  the  construction  placed  upon 
a  similar  act  to  their  Employer's 


Liability  Act  by  the  Mississippi 
court,  in  substance,  that  persons 
operating  a  train,  including  the 
conductor,  in  accordance  with  rules, 
one  is  no  more  superior  than  the 
other,  and  a  brakeman  injured  as 
the  result  of  giving  a  wrong  signal 
by  another  brakeman,  transmitted 
by  the  conductor  and  by  the  latter 
communicated  to  the  engineer,  is 
injured  by  the  act  of  his  fellow- 
servant,  under  the  statute.  Grand 
Rapids  &  I.  R.  Co.  v.  Pettit,  27 
Ind.  App.  120,  60  N.  E.  1000. 

696.  Mobile  &  0.  R.  Co.  v. 
George,  94  Ala,  199. 

697.  If  the  employee  giving  the 
order  is  one  whom  the  master  has 
entrusted  with  the  power  of  giving 
such  orders,  it  is  immaterial  that 
the  order  was  to  do  an  act  expressly 
forbidden  by  the  rules  of  the  em- 
ployer, provided  the  injured  serv- 
ant did  not  know  the  order  was 
outside  the  scope  of  the  authority 
of  the  directing  employee.  Bunker 
V.  Midland  R.  Co.,  47  L.  T.  N.  S. 
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§  557.  Injury  as  result  of  conforming  to  orders. 

The  statute  provides  tliat  the  injury  must  have  re- 
sulted from  the  injured  servant  having  conformed  to  the 
order  of  the  directing  servant,  i.  e.,  from  obedience  to 
the  special  order. 

§  558.  Necessity    for    negligence    on    part    of    superior 
servant. 

In  one  case  it  was  held  that  a  recovery  is  not  author- 
ized unless  the  servant  giving  the  order  was  negligent 
in  giving  it.*^^  While  it  is  undisputed  that  the  injury 
must  be  caused  by  the  negligence  of  the  superior  serv- 
ant who  gave  the  order  or  direction,*'^  yet  the  general 
rule  is  that  it  is  not  necessary  that  the  order  itself  should 
have  been  a  negligent  one,  provided  it  appears  that  the 
person  injured  was  obeying  the  order,  and,  while  so 
engaged  in  the  performance  of  his  duty  thereunder,  he 
was  injured  by  the  negUgent  act  or  omission  of  the 
person  giving  it.™"  In  short,  the  neghgence  of  the 
superior  need  not  consist  in  the  giving  of  the  order,  but 
may  relate  to  some  other  act  ia  connection  therewith.™^ 

476.     The  reason  for  the  latter  is,  162  Ind.  558,  70  N.  E.  876.     The 

of  course,   that  if  the  order  was  statute  has  no  appKoation  where 

known  to  be  outside  the  scope  of  injury  is  caused  by  the  negligence 

the  authority  of  the  directing  em-  of  another  employee  who  had  no 

ployee,  the  injured  employee  was  authority  to  order  or  direct  the  in- 

not  obliged  to  obey  it.  jured  employee  at  the  time  of  the 

698.  Mobile  &  0.  R.  Co.  v.  injury.  Indianapolis  &  G.  R.  T. 
George,  94  Ala.  199,  10  So.  145.  Co.  v.  Foreman,  162  Ind.  85,  69 

699.  The  negligence  which  gives  N.  E.  669,  102  Am.  St.  Rep.  185. 
a  cause  of  action  is  that  of  a  serv-  700.  Munoie  Pulp  Co.  v.  Davis, 
ant  who  had  authority  to  give  the  162  Ind.  561,  70  N.  E.  875;  Richey 
order  or  direction  which  the  injured  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co., 

servant  was  obeying  at  the  time  of      Ind. ,  93  N.  E.  1022;  Thaok- 

his  injury.    An  allegation  of  a  fail-  er  v.  Chicago,  I.  &  L.  R.  Co.,  159 

ure  on  the  part  of  the  superior  to  do  Ind.  82,  64  N.  E.  605,  59  L.  R.  A. 

certain    things,    is    not    sufacient,  792. 

unless  there  is  an  averment  that  it  701.    A    conductor    having    or- 

was    his    duty    according    to    the  dered  a  brakeman  to  mount  a  car 

terms  or  practice  of  his  employ-  and  set  the  brakes,  which  was  to  be 

ment  to  do  that  which  he  omitted  cut  loose  from  the  train,  and  the 

to  do.    Muneie  Pulp  Co.  v.  Davis,  latter  mounted  the  car  for  the  pur- 
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3.  Railroad  Statutes. 

§  559.  Rule  adopted  in  some  states. 

By  statute  the  superior  servant  rule  has  been  adopted 
as  to  raih-oads  in  Mississippi,  Missouri,  Ohio,  Oregon, 
South  Carolina,  Utah  and  Virginia. 


IV.  General  manager  or  head  of  department 

RULE. 

§  560.  At  common  law. 

The  general  manager  or  head  of  a  department  rule 
is  recognized  and  adopted  in  nearly  all,  of  the  states. 
It  differs  from  the  "superior  servant"  rule  in  that 
it  applies  only  to  a  certain  class  of  superior  serv- 
ants,— a  class  which  ordinarily  is  not  referred  to  as 
servants  but  as  agents  or  officers.  Under  this  nile  an 
employee  who  is  entrusted  with  the  entire  management 
of  the  business,  or  is  placed  at  the  head  of  a  distinct 
department  of  the  business  with  power  to  manage  and 
supervise  it,  is  not  a  feUow-servant  and  the  master 
is  hable  for  his  neghgence.  It  is  doubtful  whether 
this  rule  has  been  expressly  repudiated  in  any  ju- 
risdiction, although  there  are  numerous  cases  in  sev- 
eral jurisdictions  where  the  court  has  failed  to 
apply    the   rule,    either    through    it   not   having    been 

pose,  but  instead  of  having  the  ear  jured  by  an  explosion  of  gas  from 
cut  loose,  the  engine  stopped  sud-  sueh  pipe,  caused  by  the  superin- 
denly,  by  the  conductor's  order,  tendent  approaching  too  near  with 
throwing  the  brakeman  to  the  a  lantern,  was  within  the  provisions 
ground  and  injuring  him,  the  mas-  of  the  statute  making  a  corporation 
ter  was  liable  under  the  statute,  hable  for  the  negligent  act  of  a  per- 
suoh  injury  having  been  sustained  son  whose  orders  the  injured  em- 
while  in  obedience  to  the  orders  of  ployee  was  bound  to  and  did  per- 
his  superior.  Pittsburg,  C.  C.  &  form.  Such  ruling  was  prior  to 
St.  L.  R  Co.  v.  Nichols,  165  Ind.  the  act  being  declared  unconstitu- 
679,  76  N.  E.  622.  An  employee  tional  so  far  as  it  embraces  corpora- 
entering  a  trench  to  remove  a  de-  tions  other  than  railroads.  Indian- 
feotive  pipe  at  the  direction  of  the  apohs  Gas  Co.  v.  Shumaok,  23  Ind. 
employer's  superintendent,  and  in-  App.  87,  54  N.  E.  414. 
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called  to  their  attention  or  for  other  reasons  not 
apparent.  There  seeras  to  be  little  difficulty  in  apply- 
ing the  rule  in  so  far  as  a  general  naanager  is  concerned, 
but  when  it  comes  to  the  head  of  a  department  the 
question  as  to  what  is  a  department  is  not  easy  of  solu- 
tion. That  a  conductor  of  a  railroad  train  is  the  head 
of  a  department  was  held  by  the  supreme  court  of  the 
United  States  in  the  Ross  case  but  that  case  was  after- 
wards overruled,  although  the  rule  itself  does  not  seem 
to  have  been  affected  by  the  later  decision. 

V.    DiFPEKENT  DEPARTMENT  OR   CONSOCIATION  RULE. 

Sec.  See. 

661.  Common  law.  "oonsooiation"  rule  not  the 

662.  "Different   department"    and  same. 

563.  Statutory  provisions. 

§  561.  Common  law. 

In  some  states,  independent  of  statute,  the  courts 
have  adopted  the  "different  department"  or  "conso- 
ciation" rule.  This  rule,  in  one  or  the  other  phase, 
prevails  in  Illinois,  Kentucky,  Louisiana,  Missouri,  Ne- 
braska, Utah,  and  also  in  Tennessee  so  far  as  railroads 
are  concerned.  In  most  of  the  states,  however,  it  has 
been  expressly  repudiated.  Under  this  rule  servants  in 
different  departments  or  not  brought  into  such  personal 
relations  that  they  may  exercise  an  influence  upon  each 
other  promotive  of  their  mutual  safety,  are  not  fellow- 
servants.  Much  difficulty  has  been  encountered  in 
determining  what  constitutes  a  separate  and  distinct 
department  and  the  courts  in  the  states  adopting  the 
rule  have  refused  to  lay  down  any  general  definition. 

§  562.  "Different  department"  and  "consociation"  rule 
not  the  same. 

While,  for  practical  purposes,  the  "different  depart- 
ment" rule  and  the  "consociation"  rule  are  properly 
considered  together,  yet  they  are  not  the  same.  Illinois 
started  out  with  the  former  and  now  has  the  latter,  and 
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it  is  held  in  that  state  that  servants  in  different  depart- 
ments may  be  so  associated  as  to  be  fellow-servants  and 
that  servants  in  the  same  department  may  be  so  sep- 
arated as  not  to  be  "consociated"  within  the  rule.™^ 
In  order  to  determine  the  precise  rule  in  other  states 
which  adopt  this  rule  to  a  greater  or  less  extent,  refer- 
ence should  be  made  to  the  subdivision  setting  forth 
the  law  in  that  state,  which  foUows  hereafter. 

§  563.  Statutory  provisions. 

By  statute  the  different  department  rule  has  been 
adopted  as  to  railroads  in  Mississippi,  Missouri,  South 
Carolina,  Utah,  and  Virginia.  But  none  of  the  statutes 
define  the  term  "different  department  or  branch  of 
service,"  as  used.  For  a  construction  of  such  statutes, 
reference  should  be  made  to  the  succeeding  subdivisions 
deaUng  with  the  feUow-servant  law  of  particular  states. 

VI.  Statutory  provisions  in  general. 


A.  In  general. 
See. 

564.  In  what  states  statutes  exist. 
665.  Classification. 

566.  Constitutionality. 

567.  Statutes  limiting  feUow-serv- 

ant  rule  as  to  all  employees. 

568.  Servant  having  authority  to 

give  particular  instructions. 

569.  Contributory    negUgenoe    as 

defense. 

570.  Assumption  of  risk  as  defense. 

B.  Railroad  statutes. 

571.  General  review. 

572.  Railroads    embraced    ■within 

statute. 

573.  Employees  protected  by  stat- 

utes. 

C.  Person  in  "charge  or  control" 
of  engine,  train,  etc. 


See. 

574.  Statutory  provisions. 

575.  Effect  of  statutory  provision 

as  a  whole. 

576.  Employees    in    whose    favor 

statute  operates. 

577.  Persons     having     charge     of 

"signal"  or  "points". 

578.  Person  in  charge  of  switch. 

579.  Person  in  charge  of  locomo- 

tive engine. 

580.  Person  in  charge  or  control  of 

a  ear. 

581.  Persons  having  charge  or  con- 

trol of  train. 
What  is  a  train. 
Who  is  in  charge  or  con- 
trol of  train. 

582.  Person  in  charge  "of  any  part 

of  the  track  of  a  railway." 

583.  "Upon  a  railway." 


702.    See  infra,  §  626. 
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A.  In  general. 

§  564.  In  what  states  statutes  exist. 

In  Alabama,  Arkansas,  CaUfomia,  Colorado,  Florida, 
Georgia,  Indiana,  Iowa,  Kansas,  Massachusetts,  Min- 
nesota, Mississippi,  Missouri,  Montana,  Nebraska,  Ne- 
vada, New  Jersey,  New  York,  North  Carolina,  North 
Dakota,  Ohio,  Oklahoma,  Oregon,  Pennsylvania,  South 
Carolina,  Texas,  Utah,  Vermont,  Virginia,  and  Wis- 
consin, statutes  have  been  enacted,  the  most  of  them 
more  or  less  recently,  hmiting  or  abolishing  the  defense 
of  fellow-servants.  These  statutes  are  variously  called 
Employers'  Liability  Acts,  Fellow-Servant  Statutes,  etc. 

In  Connecticut,  Delaware,  Illinois,  Kentucky,  Louis- 
iana, Maine,  Maryland,  Michigan,  New  Mexico,  Rhode 
Island,  Tennessee,  West  Virginia,  and  Wyoming,  there 
is  no  statute  governing  the  question  of  fellow-servant 
xmless  one  was  enacted  at  the  last  session  of  the  leg- 
islature. 

§  565.  Classification. 

The  fellow-servant  statutes  enacted  in  the  various 
states  may  be  classified  as  follows: 

1.  Statutes  entirely  abohshing  the  defense  of  fellow- 
servants  as  to  aU  employers  and  aU  employees.™^ 

2.  Statutes  entirely  abohshing  the  defense  of  fellow- 
servants  as  to  employees  of  raihoads.^"^ 

3.  Statutes  limiting  the  defense  of  feUow-servants  as 
to  employees  generally. 

4.  Statutes  limiting  the  defense  of  feUow-servants  as 
to  employees  of  all  corporations.™^ 

703.  In  California  and  Colora-  705.  In  Indiana  and  Mississippi 
do  the  fellow-servant  rule  is  en-  the  statute  abolishing  the  defense 
tirely  abolished  as  to  aU  employers  of  fellow-servants  as  to  all  corpora- 
and  aU  employees.  tions  was  held  unconstitutional  and 

704.  In  Florida,  Georgia,  and  the  act  Kmited  to  railroads,  but  in 
North  Carolina,  the  statute  abol-  Arkansas  the  statute  appUes  to  aU 
ishes  the  feUow-servant  rule  as  to  corporations  and  no  others,  and  has 
all  employees  of  railroad  companies,  been  held  to  be  vaUd. 
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5.  Statutes  limiting  the  defense  of  fellow-servants  as 
to  employees  of  railroads.™^ 

6.  Statutes  merely  declaratory  of  the  common  law 
nile.  The  most  of  such  statutes  have  been  repealed  by 
later  statutes. 

§  566.  Constitutionality. 

The  various  Employers'  Liability  Acts  enacted  in  the 
different  states  have,  for  the  most  part,  been  held  consti- 
tutional. In  Indiana  and  Mississippi,  however,  the  stat- 
ute which  appHes  to  raihoads  and  other  corporations 
has  been  held  unconstitutional  as  to  corporations  other 
than  raUroad  companies,  on  the  ground  that  it  discritn- 
itiates  between  corporations  as  employers  and  individu- 
als or  firms.  The  statutes  appheable  only  to  railroads 
have  been  generally  held  constitutional  as  against  the 
objection  of  class  legislation,  or  the  objection  that  rail- 
roads are  thereby  denied  the  equal  protection  of  the 
law,  but  itt  some  states,  such  as  Iowa  and  Minnesota, 
in  order  to  prevent  the  statute  being  held  unconsti- 
tutional as  class  legislation,  the  general  words  of  the 
statute  are  construed  as  appheable  only  in  favor  of 
servants  exposed  to  the  actual  hazard  of  railroads; 
although  in  some  of  the  other  states,  where  hke  statutes 
exist,  it  has  bqen  held  that  the  statute  need  not  be  so 
limited  in  its  appUcation,  in  order  to  make  it  consti- 
tutional, and  this  view  is  supported  by  recent  decisions 
of  the  United  States  Supreme  Court.''" 

§  567.  Statutes   limiting   fellow-servant   rule    as   to    all 

employees. 

In  Alabama,  Massachusetts,  New  Jersey,  New  York, 

Pennsylvania,   and  Vermont,   the  Employers'   Liabihty 

Act  is  based  on  the  English  act  of  1880  and  appUes  gen- 

706.  In  Iowa,  Kansas,  Missouri,  ployees.  In  Montana  and  Okla- 
Minnesota,  Nebraska,  North  Da-  homa  the  statute  applies  to  rail- 
kota,  Ohio,  Oregon,  South  Carolina,  roads  and  mine  owners  as  em- 
Texas,  Virginia,  and  Wisconsin,  the  ployers. 

statute  applies  to  railroads  only,  707.     Louisville  &  N.  R.  Co.  v. 

but  in  most  of  such  jurisdictions  it  Melton,  218  U.  S.  36. 
does  not  apply  in  favor  of  aU  em- 
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erally  to  all  employers  and  all  employees,  although  cer- 
tain provisions  therein  apply  only  to  railroad  employees. 
The  statute  in  Pennsylvania  is  somewhat  different  from 
the  other  statutes,  and  all  of  the  others  are  more  or  less 
different,  especially  by  reason  of  recent  amendments  to 
the  New  York  statute.  The  New  Jersey  statute  en- 
acted in  1909,  and  the  Vermont  statute  enacted  in  1910, 
closely  follow  the  Massachusetts  statute  which  was 
copied  from  the  English  act  of  1880,  and  which  closely 
follow  such  act.  The  Indiana  statute,  applicable  only 
to  railroads,  is  also  based  on  the  English  act  of  1880  and 
is  largely  the  same  as  the  Alabama  and  the  Massachu- 
setts act.  The  Colorado  act,  which  followed  the  Mas- 
sachusetts statute,  was  repealed,  except  as  to  certain 
matters  of  procedm-e,  by  a  later  statute  which  entirely 
abolished  the  fellow-servant  rule.  In  Utah,  a  statute 
applies  to  all  employers,  it  following  the  Texas  statute 
which  is  limited  to  railroads. 

§  568.  Servant  having  authority  to  give  particular  in- 
structions. 
The  statute  in  Alabama  and  Indiana,  based  on  the 
English  Employers'  Liabihty  Act  of  1880,  provides  that 
when  injmy  is  caused  by  reason  of  the  act  or  omission 
of  any  person  in  the  service  or  employment  of  the  master 
or  employer,  (1)  done  or  made  in  obedience  to  the  rules 
and  regulations  or  by-laws  of  the  master  or  employer, 
or  (2)  in  obedience  to  particular  instructions  given  by 
any  person  delegated  with  the  authority  of  the  master 
or  employer  in  that  behalf,  the  master  is  Uable  the  same 
as  if  the  injured  employee  was  a  stranger.™* 

708.  See  infra,  subdivisions  on  pairer  secured  the  engine  either  by 
Alabama  and  Indiana.  It  was  the  inserting  timbers  into  the  fly 
duty  of  an  engineer  in  charge  of  wheels,  or  by  propping  the  piston 
several  blowing  engines  in  one  rod  with  a  timber.  The  engineer 
room,  if  any  one  needed  repair,  to  had  disconnected  the  steam  from 
disconnect  it  from  the  steam  sup-  an  engine,  and  the  deceased,  a  re- 
ply, and  turn  it  over  to  the  repair-  pairer,  had  propped  the  piston  rod. 
er,  and,  pending  repairs,  prevent  In  some  way  the  steam  became  re- 
interference    by    others.     The    re-  connected,  and  the  piston  descend- 
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The  Indiana  statute,  however,  applies  only  to  raitroads. 
A  somewhat  similar  statute  exists  in  Pennsylvania. 

Under  the  branch  of  this  statute  which  renders  the 
master  hable  for  injuries  to  an  employee  caused  by  the 
act  of  a  fellow-servant  done  in  obedience  to  the  rules  of  the 
master,  the  latter  is  not  Liable  to  an  employee  injured  by  a 
failure  of  a  fellow-servant  to  obey  such  rules.™' 

This  statutory  provision  differs  materially  from  aU 
other  subdivisions  under  the  employer's  act,  in  that  it  in- 
volves no  inquiry  as  to  the  negUgence  of  the  person  or 
servant  whose  act  or  omission  caused  the  injury.  It  rests 
upon  impropriety  of  the  master's  rules,  by-laws,  or 
instructions  given  by  his  authority.  It  is  only  when  the 
act  or  omission  causing  the  injury  is  in  accordance  with 
the  master's  rules,  by-laws,  or  orders  that  there  can  be 
liability  under  this  subdivision.  If  the  servant  or  person 
acts  contrary  to  the  rules,  by-laws,  or  orders  of  the 
master,  and  thus  causes  injury,  there  may  be  UabiLity 
under  some  other  subdivision,  but  not  under  this  section 
of  the  statute.  It  therefore  contemplates  cases  in  which  no 
authority  or  discretion  is  vested  in  the  person  causing  the 
injury.  He  may  be  an  inferior  or  a  fellow  laborer  of  the 
person  injured.    This  subdivision  requires  that  the  act  or 

ed,  crushing  the  prop  and  killing  an  act  of  omission  or  any  servant 

the  repairer,  who  was  in  the  air  in  obedience  to  particular  orders 

cylinder.     It  was  held  that,  since  of  a  vice-principal.     Dantzler  v.  De 

the  accident  could  have  occurred  Bardeleben  Coal  &  Iron  Co.,  101 

only  by  such  reconnection,  and  a  Ala.  309, 14  So.  10,  22  L.  R.  A  361. 
competent  person  was  provided  to  709.     Laughran  v.  Brewer,  113 

prevent  it,  the  employer  had  not  Ala.  509,  21  So.  415;  Thacker  v. 

negligently  failed   to   provide  de-  Chicago,  I.  &  L.  R.  Co.,  159  Ind. 

ceased     a    safe     place    to    work.  62,  64  N.  W.  605,  59  L.  R.  A.  792. 

Since  the  deceased's  act  in  going  The  statute,  it  was  held,  did  not 

under    orders    into    the    cylinder,  apply  where  the  negligence  of  a 

where  he  was  killed,  was  not  the  brakeman  was  ia  neglecting  to  close 

proximate  cause  of  his  death,  but  a  switch  as  required  by  a  rule  of 

the  supervening  negligence  of  an-  the  company,  resulting  in  injury 

other,   or  unaccountable  accident,  to  an  engineer.    Baltimore  &  0.  S. 

there  could  be  no  recovery  under  W.  R.  Co.  v.  Little,  149  Ind.  167, 

the  provision  making  the  employer  48  N.  E.  862. 
liable  when  the  injury  is  caused  by 
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omission  relied  upon  must  be  done  or  made  "in  obedience 
to"  the  rules,  by-laws,  or  instructions.  If  the  act  or  omis- 
sion is  itself  negligent,  in  that  it  did  not  conform  to  the 
rules,  by-laws,  or  instructions,  then,  of  course,  there  can 
be  no  liability  under  this  subdivision.  Under  the  other 
subdivisions,  the  master  is  made  Uable  by  virtue  of  the 
statute  for  the  neghgence  or  wrong  of  his  servant;  but 
under  this  one  the  master  is  hable  because  some  servant 
acted  in  accordance  with  the  rules,  orders,  or  instructions 
of  the  master.  That  is,  the  master  is  liable  in  this  ease, 
though  the  servant  may  not  be,  because  he  acted  in  accord- 
ance with  the  rules  or  instructions  of  the  master.  It  is  the 
master's  or  vice  principal's  wrong  in  case  of  corporations 
as  to  rules,  by-laws,  or  instructions  as  to  which  this 
subdivision  imposes  liability  upon  the  master.  The 
master  is  bound  to  answer  for  any  impropriety  in  the  rules 
or  by-laws  under  which  his  business  is  carried  on,  whether 
there  has  been  any  neghgence  on  his  part  or  not,  and  he 
may  be  liable  as  for  this,  though  he  may  have  taken  due 
care  to  employ  competent  persons  to  formulate  his  rules 
and  by-laws.  This  subdivision  presents  one  of  the  non-dele- 
gable  duties  of  the  master,  to  the  end  that  a  safe  system 
for  the  conduct  of  his  business  is  adopted  and  adhered 
to."" 

So  where  the  delegation  of  authority  is  not  to  the  person 
whose  "acts  or  omission"  caused  the  injury,  but  to  some 
other  person  who  was  authorized  by  the  master  to  give 
the  neghgent  servant  particular  instructions  to  do  the  act 
or  suffer  the  omission,  the  statute  is   not   applicable. ''" 

It  was  held  that  the  true  construction  of  the  clause  re- 
quires the  words  "any  person"  to  be  Hmited  so  as  not  to 
include  the  person  injured.  Thus  construed,  the  clause 
would  read:  "When  such  inj-ury  resulted  from  the  act 
or  omission  of  any  person  (except  the  person  injured), 
done  or  made  (1)  in  obedience  to  any  rule,  regulation  or  by 

710.    Alabama   Great   Southrm  711.     Postal    Telegraph     Cable 

R.  Co.  V.  Cardwell,  Ala.,  55  So.  185;      Co.  v.  Hulsey,  115  Ala.  193. 
Laughran  v.  Brewer,  113  Ala.  509, 
21  So.  415. 

2  M.  &  S.— 40 
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law  of  such  corporation,  or  (2)  in  obedience  to  the  par- 
ticular instruction  given  by  any  person  delegated  with  the 
authority  of  the  corporation  in  that  behalf."  Under  this 
construction  the  effect  of  this  clause  is  to  prevent  the  em- 
ployer from  setting  up  the  defense  that  the  injury  to  the 
plaintiff  was  caused  by  the  act  or  omission  of  a  co-employee 
where  such  co-employee  was  acting  in  obedience  to  the 
rules,  regulations  or  by  laws  of  the  corporation,  or  in 
obedience  to  the  particular  instruction  given  by  any  person 
delegated  with  the  authority  of  the  corporation  in  that 
behalf."^ 

§  569.  Contributory  negligence  as  defense. 

The  defense  of  contributory  negligence  is  not,  in 
general,  affected  by  the  fellow-servant  statutes,  although 
in  some  states  the  rule  is  expressly  modified  by  intro- 
ducing the  rule  as  to  comparative  negligence."' 

§  570.  Assumption  of  risk  as  defense. 

The  defense  of  assumed  risk  is  not  impliedly  precluded 
by  the  fellow-servant  statutes,  although  in  at  least  one 
state  (California)  the  defense  is  wholly  abolished  by  the 
new  Employers'  Liability  Act,  and  in  other  states,  such 
as  North  Carolina  and  New  York,  the  defense  is  greatly 
limited."* 

B.  Railroad  statutes. 

§  571.  General  review. 

In  many  of  the  states,  the  fellow-servant  statute 
relates  only  to  railroads.  In  such  states,  some  of  the 
statutes  entirely  abolish  the  fellow-servant  rule  while 
others  merely  introduce  the  superior  servant  rule  or  the 
superior  servant  and  different  department  rule.  Still  other 
statutes  designate  certain  employees,  such  as  those  in 
charge  of  an  engine,  car,  or  switch,  as  not  fellow-servants. 
These  statutes  vary  so  much  in  their  phraseology  and 

712.     Dixon  v.  Western  Union  713.    See  supra,  §§  446,  452. 

Tel.  Co.,  68  Fed.  630.  714.     See  supra,  §  359. 
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construction  that  it  has  been  deemed  more  practicable 
to  treat  them  separately  by  states  "which  has  been  done; 
except  that  the  clause  found  in  the  general  statutes  of 
Massachusetts,  Alabama,  Indiana,  New  York,  and  a  few 
other  states  making  the  master  liable  where  the  negligent 
servant  is  in  "charge  or  control"  of  a  train,  engine,  signal, 
etc.,  is  hereinafter  treated  of  in  this  subdivision;  it  has 
been  deemed  advisable,  however,  in  this  connection  to 
briefly  refer  to  the  railroad  statutes  as  a  class  without 
citation  of  cases. 

§  572.  Railroads  embraced  within  statute. 

The  various  jurisdictions  in  which  railroad  fellow- 
servant  statutes  have  been  enacted  do  not  agree  as  to 
what  roads  are  embraced  therein.  For  instance,  it  is 
generally  held  that  street  railroads  are  not  included 
(See  Iowa,  Minnesota,  Missouri,  Texas,  Virginia),  but  in 
at  least  two  states  (Georgia  and  North  Carolina)  the 
contrary  is  held.  So  it  is  held  in  most  of  the  states  (Iowa, 
Kansas,  Minnesota,  Missouri)  that  the  statute  applies  to 
raihoads  in  the  hands  of  receivers,  but  in  Georgia  and 
Texas  it  is  held  otherwise.  So  the  question  has  arisen 
whether  the  statute  in  the  particular  state  applies  to 
logging  roads,  mining  roads,  roads  in  process  of  con- 
struction, etc.,  for  a  determination  of  which  reference 
should  be  made  to  the  decisions  of  the  particular  states, 
such  questions  having  arisen  in  Georgia,  Kansas,  Minne- 
sota, North  Carolina,  Wisconsin,  and  perhaps  other 
states. ''^^ 

715.     Of  course,  a  company  or  Minnesota  Iron  Co.,  93  Minn.  63, 

individual  may  operate  a  railway  .100  N.  W.  681;  Kibbe  v.  Stevenson 

solely  for  the  purpose  of  carrying  Iron  Co.,  136  Fed.  147,  69  C.  C.  A. 

property  belonging  to  it  or  him  and  145;  Hines  v.  Stanley,  G.  I.  Elee- 

such  a  one  has  been  held  to  be  trie  Co.,  199  Mass.  522,  85  N.  E. 

within  the  terms  of  the  statutes  in  851;  Cunningham  v.  Neal,  49  Tex. 

some  states.    Lodwick  Lumber  Co.  Civ.  App.  613,  109  S.  W.  455;  Id., 

V.  Taylor,  39  Tex.  Civ.  App.  302,  101  Tex.  338,  107  S.  W.  539,    15 

87   S.   W.   358;   Schus   v.   Power-  L.  R.  A.  (N.  8.)  479.    See  Mace  v. 

Simpson  Co.,  85  Mum.  447,  89  N.  H.  A.  Boedker  &  Co.,  127  Iowa, 

W.  68,  69  L.  R.  A.  887;  Kline  v.  721,  104  N.  W.  475. 
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§  573.  Employees  protected  by  statutes. 

In  some  of  the  states,  such  as  North  CaroUna,  the  stat- 
ute is  literally  construed  and  held  to  apply  in  favor  of 
any  employee  of  a  railroad  who  is  injured;  but  in  other 
states,  especially  Iowa,  Minnesota  and  Missouri,  the  only 
employees  against  whom  the  fellow-servant  rule  cannot 
be  invoked  are  those  subject  to  the  hazards  peculiar  to 
railroading. 

C.  Person  in  "charge  or  control"  op  engine,  train, 

ETC. 

§  574.  Statutory  provisions. 

The  EngUsh  act  of  1880  provides  that  a  servant  may 
recover  where  injured  by  the  negligence  of  any  person  in 
the  service  of  the  employer  who  has  "charge  or  control 
of  any  signal  points,  locomotive  engine,  or  train  upon  a 
railway."  This  statutory  provision,  with  more  or  less 
changes,  has  been  adopted  in  the  statutes  of  several  of 
the  states  in  this  country  including  Alabama, ^^*  Indi- 
ana,'" Massachusetts,''^*  New  Jersey,"^  New  York,'^" 
Vermont, '^^  and  some  other  states."^ 

716.  "Charge  or  control  of  any  etc.,  •within  the  meaning  of  the 
signal,  points,  locomotive,  electric  statute.  Rev.  Laws  1902,  c.  106, 
motor,  engine,  switch,  ear  or  train      §   71. 

upon  a  rail-way,  or  of  any  part  of  719.     "Charge  or  control  of  any 

the  track  of  a  railway."  signal,  switch,  locomotive  engine  or 

717.  "Charge    of    any    signal,  train  upon  a  raUroad." 
telegraph  office,  swdtch  yard,  shop,  720.     "Physical  control  or  direc- 
round  house,  locomotive  engine  or  tion  of  the  movement  of  a  signal, 
train  upon  a  railway."  switch,    locomotive    engine,    car, 

718.  "Charge  or  control  of  any  train  or  telegraph  office." 

signal,   switch,   locomotive   engine  721.     "Charge  or  control  of  a 

or  train  upon  a  railroad  or  elevated  signal,  switch,  locomotive  engine  or 

railway."     The  statute  of  Massa-  train  upon  a  raUroad." 

chusetts  now  provides  that  who-  722.     See    statutory    provisions 

ever,  as  a  part  of  his  duty  for  the  set  forth  in  succeeding  subdivisions, 

time  being,  physically  controls  or  The  liability  inposed  by  the  stat- 

directs  the  movements  of  a  signal,  ute,  making  a  railroad  liable  to  an 

switch,  locomotive  engine  or  train  employee  injured  without  his  fault, 

shall  be  deemed  to  be    "a  person  by  the  negligence  of  a  co-employee 

in   charge  or  control"  of  a  signal,  in  charge  of  a  signal,  locomotive, 
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§  575.  Effect  of  statutory  provision  as  a  whole. 

These  provisions  give  no  new  cause  of  action  but  merely 
abolish  the  defense  of  fellow-servants  where  the  negUgent 
servant  occupies  a  certain  superior  position.  The  master's 
liabUity  is  made  absolute  for  the  negligence  of  one  having 
control  of  an  engine,  etc.  The  question  of  the  care  exer- 
cised in  his  employment  is  immaterial. '^^^ 

§  576.  Employees  in  whose  favor  statute  operates. 

This  statute  has  been  held  in  Alabama  to  apply  only  in 
favor  of  injured  employees  engaged  in  the  hazardous 
business  of  railroading,  and  does  not  embrace  those 
servants  employed  at  a  factory,  mill  or  plant  of  a  master 
who  also  operates  a  raUroad  in  connection  with  the  plant, 
who  work  in  furtherance  of  the  business  of  the  plant. '^^* 

§  577.  Person  having  charge  of  "signal"  or  "points." 

It  seems  that  any  person  who  has  charge  of  a  signal, 
even  for  a  short  time,  is  embraced  within  this  statute."^ 

etc.,  cannot  be  waived  or  assumed.  725.     "Signal"   as  distinguished 

Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  from     "points,"    see    CoggbUl    v. 

Gossett,   172  Ind.  525,  87  N.  E.  LouisviUe&N.  R.  Co.,  152  Ala.  154, 

723.   It  was  held  an  employee  does  44  So.  683.    The  act  enlarges  the 

not  assume  the  risk  of  injury,  from  class  of  vice  principals  previously 

a  violation  by  a  co-employee  of  a  existing,    and   includes   the   negU- 

city  ordinance  regulating  the  speed  gence  of  an  employee  in  charge  of  a 

of  trains,  nor  to  cases  arising  under  signal.      Pittsburg,    C.    C.    &   St. 

the  fourth  subdivision  of  the  Em-  L.  R.  Co.  v.  Lighthesier,  168  Ind. 

ployer's  Liability  Act  making  the  438,  78  N.  E.  1033.    The  act  of  an 

master  liable  for  the  negligence  of  engineer,  however,  in  faUing  to  give 

any  person  in  the  service  in  charge  signals  or  a  person  in  charge  of  a 

of  any  locomotive,  engine  or  train  train  in  failing  to  provide  a  watch- 

upon  a  railway,  etc.,  Indianapolis  man    on    the   rear   of    a   backing 

Union  R.  Co.  v.  Waddington,  169  train,  is  not  the  omission  of  a  fel- 

Ind.  448,  82  N.  E.  1030.  low-servant  of  a  brakeman.    Balti- 

723.  Culver  v.  Alabama  Mid-  more  &  0.  S.  W.  R.  Co.  v.  Peter- 
land  R.  Co.,  108  Ala.  330,  18  So.  son,  156  Ind.  364,  59  N.  E.  1044. 
827.  A  brakeman  sent  back  under  the 

724.  Alabama  Steel  &  Wire  Co.  direction  of  the  engineer  to  place 
V.  Griffin,  149  Ala.  423,  42  So.  torpedoes  upon  the  track  and  to 
1034.  See  also  Woodward  Iron  Co.  signal  an  approaching  train,  it  was 
V.  Curl,  153  Ala.  215,  44  So.  969.  held,  is  a  person  in  charge  of  a  sig- 
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In  the  English  statute  of  1880  the  words  "signal 
points"  were  used.  In  Alabaraa  the  two  words  are  separ- 
ated by  a  comma,  and  it  is  held  that  although  the  latter  is 
plural  one  need  not  have  charge  or  control  of  more  than 
one  "point"  on  a  railroad,  and  that  "points"  has  strict 
reference  to  a  mechanical  apparatus  used  for  the  giving 
of  signals. '^^^ 

§  578.  Person  in  charge  of  switch. 

A  person  is  in  charge  of  a  switch  within  this  statutory 
provision  although  his  regular  duties  are  not  those 
of  switchman,  where  he,  as  engineer  or  conductor  or 
otherwise,  is  provided  with  a  key  to  the  switch  for  the 
purpose  of  opening  and  closing  the  switch,  and  no  person 
has  been  specially  appointed  to  the  duty  of  opening  and 
closing  the  switch.^" 

On  the  other  hand,  it  has  been  held  that  the  temporary, 
use '  of  a  switch  by  a  brakeman  does  not  place  him  in 
charge  of  it,  within  the  statute. ^^* 

§  579.  Person  in  charge  of  locomotive  engine. 

It  would  seem  that  there  is  little  room  for  discussion 
as  to  the  meaning  of  the  words  "locomotive  engine"  as 
contained  in  the  statutes,  and  it  is  self-evident  that  the 
statute  does  not  apply  to  a  stationary  engine.  ^^' 

nal,  witMn  the  meaning  of  the  railway,"  does  not  include  a  brake- 
statute  making  the  company  liable  man  necessarily  and  temporarily 
for  the  neghgence  of  any  person  opening  and  closing  switches.  The 
in  charge  of  any  signal.  Cowen  v.  class  of  vice  principal  is  not  thus 
Ray,  108  Fed.  320.  enlarged.  Baltimore  &  0.  S.  W.  R. 

726.  CogbiU  v.  Louisville  &  Co.  v.  Little,  149  Ind.  167,  48 
Nashville  R.  Co.,  152  Ala.  154,  N.  E.  862,  holding  also  that 
44  So.  683.  words   "switch  yard"   in   statute, 

727.  Birmingham,  R.  &  E.  Co.  instead  of  "switch"  as  used  in  the 
v.  Baylor,  101  Ala.  488.  statutes  of  other  states,  were  not 

728.  Subd.  4  providing  "Where  intended  to  be  separated  by  a 
such  injury  is  caused  by  the  negH-  comma. 

gence  of  any  person  in  the  service  729.  See  Whatley  v.  Zenida 
of  the  corporation  who  has  charge  Coal  Co.,  122  Ala.  118,  26  So.  124. 
of  any  signal,  telegraph  of&ce,  A  street  ear  operated  by  electricity 
switch  yard,  shop,  round  house,  in  the  usual  manner,  is  not  a  loco- 
locomotive  engine  or  train  upon  a  motive  upon  a  raiboad,  within  the 
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Thus,  an  engine  used  in  connection  with  a  pile  driver, 
though  it  moves  upon  the  railroad  tracks,  is  not  a  loco- 
motive engine,  within  the  meaning  of  the  statute. '^^° 

So  a  steam  crane,  propelled  by  steam  when  it  is  desired 
to  m.ove  it,  is  not  a  locomotive  engine.'" 

Ordinarily  the  engineer  is  the  person  in  "charge  or 
control"  of  a  locomotive,  but  it  would  seem  that  any 
other  person  may  be  in  charge  or  control  of  it  temporarily 
so  as  to  make  his  negligence  ground  for  liability  of  the 
m.aster,  within  this  statute. '^^ 

For  iustance,  it  has  been  held  that  if  it  is  the  duty  of  the 
fireman  to  receive  signals  from  a  switchman  and  transmit 
them  to  the  engineer,  he  is  for  such  purpose  a  person  in 
charge  of  the  engine  under  the  statute.'^' 

But  a  fireman,  in  moving  the  engine  while  the  engineer 
was  under  the  engine,  being  so  directed  by  the  engineer, 


meaning  of  tlie  Employer's  Liar- 
bility  Act.  FaUon  v.  West  End  St. 
R.  Co.,  171  Mass.  249,  56  N.  E.  536. 

730.  Jarvis  v.  Hitch,  161  Ind. 
217,  67  N.  E.  1057,  holding  that  the 
term  "locomotive  engine  means 
an  engine  constructed  and  used 
for  traction  purposes  on  a  railroad 
track." 

731.  Murphy  v.  Wilson,  48  L. 
T.  N.  S.  788,  52  L.  J.  Q.  B.  D. 
524. 

732.  Under  the  statute,  a  Ka^ 
biUty  may  arise  for  an  injury  to  the 
conductor  of  a  raiboad  train 
through  the  negligence  of  the 
engineer,  notwithstanding  a  rule 
of  the  road  makes  the  conductor 
in  some  respects  the  superior  serv- 
ant. Pittsburg,  C.  C.  &  St.  L.  R. 
Co.  V.  CoIUns,  168  Ind.  467,  80  N.  E. 
415.  Liable  for  injuries  caused  a 
conductor  by  the  negligence  of  the 
engineer  in  charge  of  the  engine 
on  the  same  train.  Pittsburg,  C.  C. 
&  St.  L.  R.  Co.  V.  Collins,  163  Ind. 


569,  71  N.  E.  661.  The  master  was 
held  liable  to  a  fireman  for  injuries 
by  him  received  through  the  neg- 
ligence of  the  engineer  in  permitting 
his  engine  to  move,  crushing  the 
fireman  between  the  roof  of  the  cab 
and  a  steel  apron  which  at  the  time 
was  being  used  by  the  fireman  to 
guide  coal  from  a  chute  into  the 
tender.  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  V.  Bergschieker,  162  Ind. 
108,  69  N.  E.  1000. 

733.  Brown  v.  LouisviUe  &  N. 
R.  Co.,  Ill  Ala.  275,  19  So.  1001. 
Where  it  is  the  duty  of  the  fireman 
to  receive  signals  from  svdtehmen 
coupling  and  uncoupling  cars,  and 
to  transmit  them  to  the  engineer, 
the  railroad  company  is  Hable  for 
injuries  to  a  switchman  caused  by 
the  fireman's  failure  to  transmit  a 
signal.  It  was  held  that  such  injury 
is  clearly  within  the  provisions  of 
the  statute.  Richmond  &  D.  R.  Co. 
V.  Jones,  92  Ala.  218,  9  So.  276. 
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but  not  in  the  manner  directed,  was  not  in  charge  and 
control  of  an  engine.^'* 

§  580.  Person  in  charge  or  control  of  a  car. 

In  Alabama  the  statute  appUes  to  a  person  in  charge 
or  control  of  a  car,  and  it  is  held  that  the  word  "car" 
includes  hand  cars.'''^ 

But  one  whose  only  duty  at  a  mine  was,  from  his 
position  on  the  ground,  to  sprag  the  wheels  of  a  car,  is 
not  in  "charge"  of  a  car.'^'^ 

§  581.  Persons  having  charge  or  control  of  train. 

This  provision  which  relates  to  accidents  that  happen 
"by  reason  of  the  negligence  of  any  person  in  the  service 
of  the  employer  who  has  charge  or  control  of  any  .  .  . 
train  upon  a  railroad,"  seems  chiefly  to  contemplate  the 
danger  from  a  train  as  a  moving  body,  and  to  provide 
against  the  negUgenee  of  those  who  either  wholly  or  in 
part  control  its  movements.  It  relates  to  the  train  as  a 
whole,  and  not  to  the  individual  parts  which  make  up 
the  train  or  engine. ^^' 

734.     Louisville  &  N.  R.  Co.  v.  statute  relating  to   equipment  of 

Goss,  137  Ala.  319,  34  So.  1007.  cars  with,  automatic  couplers.   Lar- 

736.  A  hand  car  is  •within  sub-  rabee  v.  New  York,  N.  H.  &  H.  R. 
division  5,  allowing  recovery  by  an  Co.,  182  Mass.  348,  66  N.  E.  1032. 
employee  of  his  employer  for  736.  Woodward  Iron  Co.  v. 
personal  injuries  received  in  the  Curl,  153  Ala.  215,  44  So.  969. 
emplojmient  by  reason  of  the  neg-  But  if  a  person  who  has  charge  or 
ligence  of  another  employee  of  the  control  of  a  car  only  for  the  pur- 
same  person  having  charge  of  an  pose  of  bringing  it  to  "rest"  on  a 
engine,  car  or  train  on  a  railway,  track,  places  it  in  a  dangerous  posi- 
Kansas  City,  M.  &  B.  R.  Co.  v.  tion,  thereon,  and  an  injury  results 
Crocker,  95  Ala.  412,  11  So.  262.  in  consequence,  it  is  actionable 
An  employee  on  a  hand  car,  acting  negUgenoe  within  subsection  5. 
under  the  orders  of  a  superior,  does  Kansas  City,  M.  &  B.  R.  Co.  v. 
not  assume  the  risks  incident  to  the  Burton,  97  Ala.  240,  12  So.  88. 
negligence  of  such  superior  in  pro-  737.  Hence,  where  a  brakeman 
peUing  the  ear.  Woodward  Iron  was  injured  by  reason  of  the  break- 
Co.  V.  Andrews,  114  Ala.  243,  21  ing  apart  of  a  freight  train,  between 
So.  440.  A  locomotive  tender  is  two  freight  cars,  and  it  was  sought 
not  a  car  within  the  meaning  of  the  to  bring  the  case  within  the  statute 
Massachusetts     and     the    federal  by  charging  neghgence  on  the  part 
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What  is  a  train. 

There  has  been  some  question  as  to  what  constitutes 
a  train  "within  the  meaning  of  the  statute.  It  has  been 
held,  that  no  particular  number  of  cars  are  necessary, 
and  that  a  number  of  cars  coupled  together  and  in  motion 
•were  a  train  although  not  attached  to  a  locomotive, 
■where  moving  from  the  impetus  imparted  to  them  by  a 
locomotive  "which  had  been  shortly  before  detached."^ 

Generally,  a  locomotive  and  one  or  more  cars  connected 
together  and  run  upon  a  railroad  constitute  a  train,  "within 
this  statute.' '9 


of  the  conductor  of  the  switch 
engine,  who  made  up  the  train,  in 
not  discovering  the  pecuUar  con- 
struction of  the  draw  bar,  it  was 
said:  There  is  nothing  to  show  he 
was  negUgent  in  his  charge  or  man- 
agement of  such  a  train,  or  of  the 
engine  attached  to  it,  or  that  his 
conduct  in  reference  to  such  a 
train  had  any  connection  with 
the  accident.  His  duties  were 
ended  as  soon  as  the  train 
was  made  up.  He  never  had 
charge  of  or  control  of  those  cars 
as  a  train,  and  had  no  charge  or 
control  of  the  train  on  which  the 
plaintiff  worked.  Thyng  v.  Fitch- 
burg  R.  Co.,  156  Mass.  13,  30  N.  E. 
169,  32  Am.  St.  Rep.  425.  Under 
the  statute,  a  railroad  company  was 
held  Kable  for  injuries  sustained  by 
a  brakeman  upon  one  train,  from 
the  negligence  of  the  conductor 
of  another  train,  in  leaving  a  car  on 
a  side  track  in  such  a  position  that 
it  was  dangerously  near  the  main 
track  and  which  brushed  the 
brakeman  from  his  train.  Chicago 
&  E.  I.  R.  Co.  V.  Richards,  28  Ind. 
App.  46,  61  N.  E.  18. 

738.  Caron  v.  Boston  &  A.  R. 
Co.,  164  Mass.  523.  The  Massa- 
chusetts statute  now  provides  that 


"one  or  more  cars  which  are 
in  motion,  whether  attached  to  an 
engine  or  not,  shall  constitute  a 
train  within  the  meaning  of  the 
statute."  Rev.  Laws,  1902,  C.  106, 
§71 

739.  Hence  it  was  held  where, 
from  the  testimony,  it  was  reason- 
ably probable  that  a  car  which  was 
left  upon  a  side  track  and  by  rea- 
son of  which  the  injury  was  caused 
to  an  employee  engaged  upon  mov- 
ing cars  on  a  parallel  track,  that 
the  conductor  of  a  freight  train 
caused  it  to  be  left  there  or  the 
conductor  of  a  switching  engine; 
that  it  was  for  the  jury  to  deter- 
mine whether  such  car  was  so  left 
through  the  negligence  of  a  person 
in  charge  of  a  train.  Dacey  v.  Old 
Colony  R.  Co.,  153  Mass.  112,  26 
N.  E.  437.  Where  a  car  in  which  a 
car  cleaner  has  taken  her  place, 
whUe  being  switched  to  be  attached 
to  the  regular  cleaning  train,  is  by 
the  engineer  pushed  back  with  such 
force  as  to  collide  with  the  cleaning 
train,  thereby  injuring  the  cleaner, 
the  employers  on  the  engine  and 
car  being  the  engineer  and  a  brake- 
man  respectively,  it  constitutes  a 
train  and  evidences  negligence  of 
the  person  in  charge,  within  the 
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It  has  been  held  that  street  cars,  moved  by  a  power 
other  than  steam,  do  not  constitute  a  train.'*" 

Who  is  in  charge  or  control  of  train. 
A  person  in  charge  or  control  of  a  train,  within  the 
meaning  of  the  statute,  is  ordinarily  the  conductor,  but 
the  train  may  be  in  charge  of  an  engineer  or  of  a  brake- 
man,'*^  since  the  statute  must  be  deemed  to  mean  any 
person  in  the  service  of  the  company  who  has  charge  or 
control  for  the  time  being  of  the  train  by  which  the 
employee  was  injured,'*^  i.  e.,  any  one,  for  the  time  being 


meaning  of  the  Employer's  Lia- 
biUty  Act.  Shea  v.  N.  Y.,  N.  H.  & 
H.  R.  Co.,  172  Mass.  177,  53  N.  E. 
396. 

740.  FaUon  v.  West  End  St. 
R.  Co.,  171  Mass.  249,  56  N.  E. 
536. 

741.  A  railroad  company  is 
liable  for  the  death  of  a  fireman 
which  is  caused  by  the  negligence 
of  an  engineer  or  conductor  of  a 
train.  Perdue  v.  Louisville  &  N. 
R.  Co.,  100  Ala.  535,  14  So.  366. 

742.  Hence,  where  a  car  in- 
spector was  caught  between  two 
moving  trains  and  injured,  and  it 
was  claimed  that  his  injuries  were 
due  to  the  neghgence  of  a  brake- 
man  in  charge  of  one  of  the  trains, 
who  failed  to  adopt  the  usual  cus- 
tom, in  the  proper  discharge  of  his 
duty,  to  either  slacken  the  speed 
of  the  train  or  give  sufficient  warn- 
ing to  enable  the  plaintiff  to  get  out 
of  the  way,  it  was  said:  The 
statute  obviously  implies  that  some 
person  is  to  be  regarded  as  being 
in  charge  or  control  of  a  moving 
train,  and  makes  the  defendant  re- 
sponsible for  the  negligence  of  any 
person  in  its  service  who  has  such 
charge  or  control.  It  is  not  neces- 
sary that  he  should  be  a  conductor, 
or  have  any  other  particular  office 


or  position.  In  this  case  the  only 
persons  upon  the  train  were  the 
engineer  and  the  brakeman.  The 
engineer  was  upon  the  engine  and 
the  brakeman  was  at  the  rear 
end  of  the  car.  There  was 
evidence  that  the  brakeman  was 
there  for  the  purpose  of  observing 
obstructions  on  the  track,  giving 
warning,  and  to  stop  the  train  if 
necessary.  It  did  not  appear  that 
he  was  acting  under  the  orders  of 
any  immediate  superior.  As  be- 
tween the  engineer  and  the  brake- 
man,  under  the  evidence,  the  jury 
might  find  that  the  brakeman  was 
in  charge  or  control  of  the  train  at 
the  time  of  the  injury,  and  it  was 
for  him  to  determine  whether  the 
train  should  move  or  stop.  Steffe 
V.  Old  Colony  R.  Co.,  156  Mass. 
262,  30  N.  E.  1137. 

CONDTJCTOB  DIRECTING  DISTRIB- 
UTING OP  CARS.  Where  a  car  cleaner 
in  defendant's  employ  was  injured 
by  being  thrown  over  a  seat  iu  con- 
sequence of  the  car  in  which  she 
was  working  striking  a  bunting 
post  with  unusual  force,  and  there 
was  evidence  tending  to  show  that, 
after  the  train  had  come  iu  and  the 
passengers  had  got  out,  the  con- 
ductor took  charge  of  it  for  the 
purpose    of    distributing    the    ears 
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at  least,  has  immediate  authority  to  direct  the  moveraents 
and  management  of  the  train  as  a  whole,  and  of  the  men 
engaged  upon  it.'^^ 

The  conductor  of  a  freight  train  may  properly  be 
found  to  be  in  charge  thereof  within  the  statute,  when  a 
brakeman  thereon  is  injured  because  of  a  defect  in  one  of 
the  cars,  although  such  conductor  is  temporarily  absent 
upon  a  duty  incident  to  the  proper  management  of  the 
train,  and  nothing  is  done  meanwhile  contrary  to  his  orders 
or  expectation  of  what  would  be  done.'^* 

But  a  person  having  control  of  a  railway  switch  or  a 
signal,  is  not  in  "charge  or  control"  of  a  train,  Avithin  the 
meaning  of  the  Employers'  Liability  Act.'*^ 


of  whicli  it  was  made  up  to  the  dif- 
ferent tracks  and  directed  where 
they  should  be  put;  and  the  judge 
instructed  the  jury,  in  substance, 
that  if  the  conductor  had  charge 
of  the  train,  and  the  purpose  was 
to  put  these  cars  where  they  were 
finally  placed,  and  he  carelessly 
directed  how  the  engine  should 
operate  against  them,  and  they 
were  sent  with  too  much  force  so 
that  the  brakeman  eould  not  stop 
them,  and  that  was  the  cause  of  the 
injury,  then  the  accident  was  due 
to  the  negligence  of  a  person  in 
charge  of  a  train,  even  though  at 
the  moment  when  the  cars  struck 
the  post  they  were  separated,  it 
was  held  the  instruction  was  cor- 
rect. Devine  v.  Boston  &  Albany 
R.  Co.,  159  Mass.  348,  34  N.  E. 
539. 

743.  Caron  v.  Boston  &  A.  R. 
Co.,  164  Mass.  523. 

744.  Donahue  v.  Old  Colony 
R.  Co.,  153  Mass.  356,  26  N.  E.  868. 
Where  a  brakeman  upon  a  train 
was  injured,  and  it  appeared  that 
his  post  of  duty  was  at  the  forward 
end  of  the  train,  a  part  of  his  duty 
being  to  do  the  uncoupling  there; 


that  the  conductor  in  his  absence 
chained  to  the  engine  a  car  upon 
which  a  draw  bar  was  broken,  and 
when  he  met  such  brakemen 
shortly  afterwards  told  him  to  be 
at  his  post,  but  omitted  to  mention 
the  broken  draw  bar,  and  that  at 
the  next  stop,  during  the  con- 
ductor's temporary  absence  upon  a 
duty  connected  Vvdth  the  proper 
management  of  the  train,  such 
brakeman,  while  attempting,  with- 
out specific  orders  from  the  con- 
ductor and  in  ignorance  of  the 
danger,  to  uncouple  such  car  from 
the  engine  so  that  the  engine  might 
assist  in  making  up  the  train,  was 
caught  between  the  engine  and  the 
ear  by  reason  of  the  broken  draw 
bar,  thus  receiving  bis  injury,  it 
was  held  that  whether  the  con- 
ductor's omission  amounted  to  neg- 
ligence on  his  part,  which  was  the 
proximate  cause  of  the  injury,  and 
whether  the  plaintiff  was  in  the 
exercise  of  due  care,  were  for  the 
jury.    Id. 

745.  Fairman  v.  Boston  &  Al- 
bany R.  Co.,  169  Mass.  170,  47 
N.  E.  6  13. 
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So  a  station  agent  whose  duty  it  is  to  transmit  to  tlie 
men  in  charge  of  the  trains  as  they  arrive  at  the  station, 
the  orders  of  a  person  in  charge  of  the  single  tracking  at 
that  point,  is  not  in  "charge  or  control"  of  a  train  within 
the  meaning  of  the  statute.^" 

But  a  yard  master  who  was  the  only  person  who  had  the 
right  to  control  and  who  by  his  orders  did  control  and 
cause  aU  the  moving  of  cars  in  the  yard,  was  held  both  a 
'superintendent  and  also  a  person  in  control  of  a  train, 
within  the  statute,  and  the  company  was  liable  for  his  neg- 
ligence in  moving  cars,  causing  injury  to  a  car  inspector.'*' 

However,  one  who  merely  conveys  information  or 
warning  from  one  employee  to  another  as  incidental  to  his 
duty,  is  not,  because  thereof,  in  charge  of  a  train.'*' 


746.  Fairman  v.  Boston  &  Al- 
bany R.  Co.,  169  Mass.  170,  47 
N.  E.  613. 

747.  Brady  v.  New  York,  N. 
H.  &  H.  R.  Co.,  184  Mass.  225, 
68N.  E.227. 

748.  In  HaUock  v.  New  York, 
Ontario  &  West.  Ry.  Co.,  197  N.  Y. 
450,  454^57,  90  N.  E.  1124,  1126, 
the  plaintiff's  intestate  was  a  sta- 
tion agent  in  the  employ  of  the  de- 
fendant. In  front  of  the  station 
where  the  intestate  was  employed, 
and  running  between  the  station 
and  a  main  track  of  the  defendant's 
raUroad,  was  a  side  or  switch  track. 
On  the  side  track  there  were  stand- 
ing certain  freight  cars.  A  short 
time  before  the  accident,  a  freight 
train  arrived  on  the  maia  track  in 
which  was  a  car  to  be  left  at  that 
station,  and  the  plaintiff's  intestate 
directed  the  conductor  of  the 
freight  train  to  place  such  car  be- 
hind two  of  the  cars  then  standing 
upon  the  side  track.  It  necessitated 
several  movements  of  the  freight 
train,  and,  before  the  work  of  nec- 
essary   switching    had    been   fully 


completed,  a  passenger  train  ar- 
rived. The  plaintiff's  intestate  left 
the  station,  and  went  toward  the 
passenger  train.  On  his  way  he  met 
a  third  person,  and  entered  into 
conversation  with  him  for  two  or 
three  minutes,  and  in  so  doing  stood 
upon  or  near  the  side  track.  While 
so  standing,  he  was  struck  by  a  car 
which  was  being  backed  down  upon 
the  side  track  by  the  freight  engine, 
and  he  was  so  injured  that  he  sub- 
sequeatly  died.  This  court  said: 
"The  evidence  showed  that  the 
rear  brakeman  saw  the  deceased  on 
the  side  track  at  some  distance 
from  ths  point  at  which  the  acci- 
dent occurred,  as  he  says,  either  a 
car's  length  or  two  distant.  The 
brakeman  testified  that  he  called 
out  to  the  deceased  and  the  man 
who  was  with  him,  and  expected 
that  they  would  move  away.  It  is 
contended  for  the  plaintiff  that  the 
warning  given  was  insufficient,  and 
the  brakeman  should  have  signaled 
the  engineer  to  stop  the  train.  If  it 
be  assumed  that  the  evidence  was 
sufficient   to   justify  a  finding  of 
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§  582.  Person  in  charge  "of  any  part  of  the  track  of  a  rail- 
way." 

This  provision  appears  in  the  Alabama  statute  but  not 
in  the  other  statutes,  and  makes  the  master  liable  where 
the  negligence  is  of  such  a  person.  Thereunder  it  is  held 
that  a  section  foreman  whose  duty  it  is  to  keep  the  track 
in  repair,  is  "a  person  in  charge  or  control  of  any  part  of 
the  track  of  a  railway."'*^ 

It  is  not  necessary  that  the  track  causing  the  injury 
should  be  finished  and  in  charge  of  the  regular  section  fore- 
man, to  make  it  "any  part  of  the  track  of  a  railway. """ 


negligence  on  the  brakeman's  pan;, 
the  question  remains  whether  the 
defendant  was  responsible  to  this 
plaintiff  for  that  negligence.  The 
deceased  and  the  brakeman  were 
fellow-servants,  and,  before  the 
enactment  of  chapter  657  of  the 
Laws  of  1906  (sometimes  called  the 
'Barnes  Act'),  coacededly  the  de- 
fendant would  not  have  been  liable 
for  injury  to  one  servant  by  the 
negligence  of  a  co-servant.  That 
statute,  however,  changed  the  rule 
as  to  the  habihty  for  the  miscon- 
duct of  certain  railroad  employees. 
.  .  .  .  The  rear  brakeman  was 
not  a  vice  principal  within  the  pro- 
visions of  this  statute.  His  duty  to 
signal  or  convey  information  to  the 
engineer  of  when  the  train  had 
approached  the  point  at  which  it 
should  be  stopped,  a  thing  which 
the  engineer  himseK  could  not 
observe  because  of  the  position  of 
of  the  engine  at  the  rear  of  the 
train,  did  not,  ij.  any  proper  sense  of 
the  term,  give  him  authority  to 
control  or  direct  the  engineer  in  the 
movement  of  the  train.  The  direc- 
tion and  control  referred  to  in  the 
statute  means  that  which  is  con- 


ferred by  or  proceeds  from  superior 
authority,  not  from  the  mere  fact 
that  the  engineer  had  to  rely  on  an 
inferior  employee  to  discern  some- 
thing which  he  could  not  see  for 
himself.  .  .  .  But  the  statute 
cannot  be  extended  so  as  to  include 
cases  where  the  notice  or  informa- 
tion or  warning  conveyed  by  an 
employee  to  another  employee  is  a 
mere  incident  of  the  employee's 
duty.  In  the  movement  of  the  cars 
in  the  making  up  of  trains  and  the 
distribution  of  cars  when  the  train 
has  arrived  at  its  destination,  num- 
berless notices,  warnings,  or  signals, 
if  they  are  to  be  called  such,  must 
be  given  by  one  trainmen  to  the 
others  and  often  finally  to  the 
conductor."  This  rule  was  followed 
in  Eagen  v.  Buffalo  Urdon  Ter- 
minal R.  Co.,  200  N.  Y.  478,  93 
N.  E.  1110,  where  a  conductor  was 
injured  because  of  the  engineer 
and  switchman  whose  duty  it  was 
to  give  back  up  signals  while  the 
conductor  was  coupling  cars. 

749.  Alabama,  G.  S.  R.  Co.  v. 
Davis,  119  Ala.  572,  24  So.  862. 

750.  Southern  R.  Co.  v.  Howell, 
135  Ala.  639. 
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§  583.  "Upon  a  raUway." 

These  statutes  make  the  master  h'able  for  injuries  caused 
by  the  negligence  of  persons  in  charge  of  various  things 
upon  a  "railway"  or  "raikoad."  This  phrase  "upon 
a  railway"  is  the  keynote  to  the  provision  because  it 
applies  to  and  qualifies  each  of  the  terms.'" 

The  question  of  what  constitutes  a  railway,  within 
the  meaning  of  the  statute,  has  been  involved  in  a  number 
of  cases,  and  it  is  held  that  an  engine  is  not  on  a  railway 
while  installed  in  a  round  house  for  repairs. ''^^ 

A  dummy  railroad  it  seems,  is  within  the  statute, '^^' 
as  is  a  short  railway  track  intended  for  temporary  use 
by  a  city  in  transporting  gravel. '^^ 

The  statute  has  been  held,  in  Alabama,  to  also  apply  to 
street  railroads,'"  but  in  Massachusetts  the  railways  have 
been  limited  to  those  operated  by  steam. "^ 

However,  by  the  1908  amendment  in  Massachusetts,  the 
statute  is  expressly  made  applicable  to  elevated  rail- 


ways. 
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751.  One  operating  a  stationary 
engine  is  a  fellow-servant  to  other 
employees  and  is  not  witMn  the 
statute,  making  the  master  liable 
where  injury  is  caused  to  an  em- 
ployee by  one  having  charge  of  an 
engine  "on  the  track  of  a  railway." 
Whatley  v.  Zenida  Coal  Co.,  122 
Ala.  118,  26  So.  124. 

752.  Perry  v.  Old  Colony  R. 
Co.,  164  Mass.  296,  41  N.  E.  289. 

753.  Bu-mingham  R.  &  E.  Co. 
V.  Baylor,  101  Ala.  488. 

754.  So  a  short  and  temporary 
track  buUt  and  owned  by  a  railroad 
company,  which,  together  with  a 
locomotive  and  cars,  is  hired  from 
the  company  by  a  city  to  transport 
gravel  in  connection  with  public 
improvements,  is  a  railroad.  Cough- 
Ian  V.  City  of  Cambridge,  166 
Mass.  268. 

755.  Birmingham,     R,     L.     & 


P.  Co.  V.  Mosely,  164  Ala.  Ill,  51 
So.  424.  In  this  state,  however,  the 
words  "electric  motor"  were  added 
to  the  statute  in  1907  and  affected 
the  decision.  This  amendment  was 
clearly  intended  to  include  electric 
street  railways,  for  otherwise  the 
"electric  motor"  could  have  no  field 
of  operation;  it  being  known  of  all 
men  that  no  ordinary  commercial 
railroad  in  this  state  now  uses,  or  at 
the  time  of  the  passage  of  the 
amendment  used,  electric  motors 
as  the  motive  power,  or  otherwise, 
except  for  lighting  the  cars  Oi-  en- 
gines, which  such  motors  were 
then,  and  are  now,  of  common  use 
on  street  railways. 

756.  FaUon  v.  West  End  St. 
R.  Co.,  171  Mass.  249,  56  N.  E. 
536. 

757.  Prior  to  the  statute  of  1908, 
ch.  420,  p.  370,  a  street  car  or  ele- 
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A  tramway  laid  in  the  slope  of  a  mine  to  carry  ore  has 
been  held  a  "railway.""^ 


vated  railway  was  not  such  a  rail- 
road as  was  within  the  provisions  of 
sec.  3  of  the  Employers'  LiabiUty 
Act.  The  statute  of  1908  changes 
said  clause  3  by  adding  to  it  the 
term  ''elevated  railway"  and  makes 
the  clause  applicable  to  a  train 
on  an  elevated  railway.  McGilvery 
V.  Boston  Elevated  R.  Co.,  200 
Mass.  551,  86  N.  E.  893.  A  surface 
oar  does  not  become  an  "elevated 
train"  by  being  run  up  an  incline  to 
discharge  and  receive  passengers 
transferred  to  it  from  trains  running 
on  the  defendant's  elevated  rail- 
way. Dow  v.  Boston  Elevated  R. 
Co.,  Mass.,  93  N.  E.  655. 

758.  Woodward  Iron  Co.  v. 
Lewis,  Ala.,  54  So.  566.  In  this  case 
the  court  said:  "There  are  some 
tramways  that  would,  we  think, 
clearly  be  railways  within  the  mean- 
ing of  this  subdivision,  such  as  tram- 
roads  used  in  connection  with  saw- 
mills, upon  which  ordinary  railroad 
locomotives  and  cars  are  operated, 
and  which  are  used  as  spurs  to,  or 
junctions  with,  the  ordinary  rail- 
roads. In  deciding  whether  or  not 
the  tramway  under  consideration  is 
a  railway  within  the  meaning  of 
this  subdivision,  the  object  and  the 
purpose  of  the  employer's  act,  and 
that  of  this  particular  subdivision, 
must  be  looked  to  and  heeded.  The 
act  was  for  the  benefit  of  the  serv- 
ant. It  did  not,  however,  create 
any  new  cause  of  action;  it  merely 
added  a  remedy  against  the  master, 
as  weU  as  against  the  negligent 
servant,  in  the  cases  which  are 
within  the  statute.  If  the  injured 
servant  has  no  action  against  the 


negligent  servant  at  common  law, 
he  has  none  against  the  master 
under  the  statute.  It  does  not 
give  an  absolute  right  of  action,  but 
merely  removes  one  defense,  by 
placing  the  injured  servant  in  the 
position  of  one  of  the  public,  where 
he  is  injured  by  the  negligance  of  a 
fellow-servant,  within  the  cases 
covered  by  the  statute.  The  act 
does  not  deprive  the  servant  of  any 
right  of  action  which  he  had  at 
common  law.  The  negUgent  servant 
under  this  subdivision  may  be  a 
superintendent,  so  as  to  bring  his 
negligence  under  the  second;  or  he 
may  be  one  whose  orders  the  injured 
servant  must  obey,  and  therefore 
bring  it  within  the  third  subdivision ; 
or  he  may  be  charged  with  the  duty 
to  see  after  the  condition  of  the 
ways,  works,  etc.,  and  therefore 
bring  his  negligence  within  the  first 
subdivision.  Neither  the  plant  nor 
the  railway  need  be  a  public  one, 
to  be  within  the  statute.  A  private 
railway  is  as  much  within  the 
statute  as  a  pubKc  one.  It 
extends  to  side  tracks  and  switches 
as  weU  as  to  the  main  hne. 
Under  our  statute  it  is  now  im- 
material whether  the  motive 
force  is  steam  or  electricity.  It  is 
immaterial  whether  the  engine  is  a 
dummy,  or  is  a  mogul,  passenger, 
or  a  freight  engine,  or  a  switch 
engine,  if  it  is  'upon  a  railway.' 
On  the  other  hand,  it  makes  no 
difference  what  kind  of  an  engine 
it  does  not  apply  to,  unless  it  is 
'upon  a  railway.'  It  does  not  apply 
to  traction  engines  nor  to  steam 
shovels  which  are  not  'upon  a  rail- 
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In  Massachusetts,  this  section  of  the  statute  is  not 
limited  to  raihoad.  corporations  proper,  but  was  appUed  to 
the  proprietors  of  a  factory  which  operated  a  switch  engine 
in  its  factory  yard/^^ 


way.'  The  same  is  true  as  to  an 
electric  motor;  it  must  be  upon  a 
railway,  and  so  must  the  train,  the 
car,  or  the  switch.  The  gauge  of  the 
railway  is  immaterial;  it  may  be 
narrow,  standard,  or  broad — each 
is  within  the  statute  if  the  way  is  a 
railway.  Nor  does  the  length  of 
the  way,  if  it  is  a  railway,  have  any- 
thing to  do  with  the  bearing  of  the 
statute.  The  authorities  all  say 
that  it  is  impracticable  to  lay  down 
any  abstract  rule  as  to  what  is,  and 
what  is  not,  a  railway.  The  dis- 
tinction between  some  tramways 
and  some  railways  is  very  shght, 
while  that  between  others  is  very 
great  and  marked.  Whether  the 
former  may  be  iacluded  in  the 
latter,  ia  a  given  case,  must  of  nec- 
essity depend  upon  the  facts  of  the 
concrete  case,  and  not  upon  an 
abstract  definition.  .  .  .  And 
considering  other  questions,  to  do 
which  we  have  authority,  such  as: 
That  the  track  or  way  need  not  be 
public;  that,  though  private,  it  is 
within  the  statute ;  that  it  need  not 
be  permanent,  but  may,  if  merely 
temporary,  be  sufQcient;  that  the  ^ 


questions  of  width  and  length  have 
no  bearing;  and  that  the  motive 
power  for  the  propidsion  of  the  cars, 
provided  they  are  on  a  railway,  has 
no  determinative  effect — we  hold 
that  the  tramway  in  question  is  a 
railflray,  withio  the  meaning  of  the 
statute,  and  that  the  court  did  not 
err  in  refusing  the  general  afOrma- 
tive  charge  to  the  defendant  as  to 
the  third  count." 

It  was  said,  though  not  decided, 
in  Woodward  Iron  Co.  v.  Curl,  153 
Ala.  215,  44  South.  969,  that  a 
tram  track  used  in  connection  with 
an  ore  mine,  and  for  transferring 
ore  from  the  mine  to  the  tipple, 
was  not  a  railway  within  the  mean- 
ing of  said  fifth  subdivision. 

759.  It  was  held  the  engineer 
was  guilty  of  negligence  in  not 
ringing  the  bell  upon  moving  his 
engine  as  was  customary  and  as  he 
had  been  instructed  to  do.  The 
engine  ran  over  an  employee  en- 
gaged in  cleaning  out  a  culvert. 
Hines  v.  Stanley,  G.  I.  Electric 
Mfg.  Co.,  199  Mass.  522,  85  N.  E. 
,851. 
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§  584.  General  considerations. 

The  rule  in  the  United  States  supreme  court  is  not  al- 
together clear  but  it  would  seem  that,  although  the  head  of 
a  department  theory  is  still  recognized  to  some  extent, 
the  main  test  is  whether  the  offending  servant  was  negli- 
gent in  connection  with  a  nondelegable  duty  of  the 
master,  such  duties  including  those  of  repair  and  inspec- 
tion. If  the  neghgence  is  the  failure  to  perform  a  non- 
delegable duty  or  the  improper  performance  thereof,  the 
fellow-servant  rule  does  not  apply,  while  otherwise  it  does, 
except  in  case  of  a  head  of  a  department. 

It  is  deemed  advisable  to  first  trace  the  growth  and 
history  of  the  doctrine  by  referring  to  the  leading  eases 
decided  by  the  United  States  supreme  court. 

§  585.  What  law  governs. 

Where  there  is  no  state  statute  governing  the  question, 
the  fellow-servant  rule  is  one  of  general  law  to  be  deter- 
mined by  the  rules  of  the  federal  courts  rather  than  by  the 
rules  of  the  particular  state  where  the  action  was  tried  or 
the  accident  happened.''^'' 

§  586.  Hough  V,  Railway  Co. 

The  supreme  court  quoted  the  general  rule  as  stated 
by  Chief  Justice  Shaw  in  Farwell  v.  Boston  &  Worcester 
R.  Corp.,  4  Mete.  (Mass.)  49,  38  Am.  Dee.  339,  and 
said:  "Nor  shall  we  attempt  to  lay  down  any  general 
rule  applicable  to  all  cases  involving  the  habiUty  of  the 
common  employer  to  one  employed  for  the  neghgence 
of  a  co-employee  in  the  same  service.  It  is  sufficient  to  say 
that  while  the  general  doctrine  as  stated  by  Chief  Justice 
Shaw  is  sustaiaed  by  elementary  writers  of  high  authority, 
and  by  numerous  adjudications  ol  the  American  and 
English  courts,  there  are  well  defined  exceptions  which, 
resting  as  they  clearly  do  upon  principles  of  justice, 
expediency  and  pubKc  pohey,  have  become  too  firmly 
estabhshed  in  our  jurisprudence  to  be  now  disregarded 

760.     Baltimoi-e  &  O.  R.  Co.  v.      Cent.  R.    Co.   v.*  Hart,    176  Fed. 
Baugh,   149  U.    S.    368;      Illinois      245. 
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or  shaken.  One  and  perhaps  fche  most  impcrtsnt  of  those 
exceptions  arises  from  the  obligation  of  the  master, 
whether  a  natural  person  or  a  corporate  body,  not  to 
expose  the  servant,  when  conducting  the  master's  busi- 
ness, to  perils  or  hazards  against  which  he  may  be  guarded 
by  proper  diligence  upon  the  part  of  the  master.  To  that 
end  the  master  is  bound  to  observe  all  the  care  which 
prudence  and  the  exigencies  of  the  situation  require,  in 
providing  the  servant  with  machinery  or  other  instru- 
mentalities adequately  safe  for  use  by  the  latter.  It  is 
implied  in  the  contract  between  the  parties  that  the 
servant  risks  the  dangers  which  ordinarily  attend  or  are 
incident  to  the  business  in  which  he  voluntarily  engages 
for  compensation;  among  which  is  the  carelessness  of 
those,  at  least  in  the  same  work  or  employment,  with 
whose  habits,  conduct  and  capacity  he  has,  in  the  course 
of  his  duties,  an  opportunity  to  become  acquainted,  and 
against  whose  neglect  or  incompetence  he  may  himself  take 
such  precautions  as  his  inclination  or  judgment  may  sug- 
gest. But  it  is  equally  implied  in  the  same  contract  that 
the  master  shall  supply  the  physical  means  and  agencies 
for  the  conduct  of  the  business.  It  is  also  implied  and 
public  policy  requires,  that,  in  selecting  such  means,  he 
shall  not  be  wanting  in  proper  care.  His  neghgence  in 
that  regard  is  not  a  hazard  or  necessarily  attendant  upon 
the  business.  Nor  is  it  one  which  the  servant,  in  legal 
contemplation,  is  presumed  to  risk,  for  the  obvious  reason 
that  the  servant  who  is  to  use  the  instrumentalities  pro- 
vided by  the  master  has,  ordinarily,  no  connection  with 
their  purchase  in  the  first  instance,  or  with  their  pres- 
ervation or  maintenance  in  suitable  condition  after 
they  have  been  supplied  by  the  master."  The  court 
fuUy  recognized  and  approved  what  was  stated  in  Ford 
V.  Fitchburg  Raiboad  Co.,  (110  Mass.  241)  14  Am.  St. 
Rep.  598,  as  foUows:  "The  rule  of  law  exempting  the 
master  from  responsibility  to  the  servant  for  injuries  re- 
ceived from  the  ordinary  risks  of  his  employment,  includ- 
ing the  negligence  of  his  fellow-servants,  does  not  excuse 
the  exercise  of  ordinary  care  in  supplying  and  maintaining 
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proper  mstrumentalities  for  the  performance  of  the  work 
required.  One  who  enters  the  employment  of  another  has 
a  right  to  count  on  this  duty,  and  is  not  required  to  assume 
the  risks  of  the  master's  negligence  in  this  respect.  The 
fact  that  it  is  a  duty  ■which  must  always  be  discharged, 
when  the  employer  is  a  corporation,  by  officers  and  agents, 
does  not  relieve  the  corporation  from  that  obligation. 
The  agents  who  are  charged  with  the  duty  of  supplying 
safe  machinery  are  not  in  the  true  sense  of  the  rule  reh'ed 
on,  to  be  regarded  as  fellow-servants  of  those  who  are 
engaged  in  operating  it.  They  are  charged  with  the 
master's  duty  to  his  servants.  They  are  employed  in 
distinct  and  independent  departments  of  serAdce  and 
there  is  no  difficulty  in  distinguishing  them,  even  when 
the  same  person  renders  service  by  turns  in  each,  as  the 
convenience  of  the  employer  may  require."^" 

This  opinion  has  been  quoted  from  quite  extensively 
for  the  reason  that  expressions  therein  strongly  indicate 
that  the  court  had  in  mind  the  doctrine  of  consociation, 
the  rule  recognized  in  IlUnois,  and,  as  incident  to  that, 
what  is  termed  the  department  theory  recognized  in  some 
jurisdictions.  True  it  does  not  expressly  appear  that  the 
court  adopted  what  is  stated  by  the  Scottish  court.  Yet  it 
is  in  line  with  what  the  court  otherwise  expressed.  As 
appears  later,  the  court  subsequently  expressly  adopted 
the  head  of  department  theory  to  the  extreme  limit, 

761.  Hough  V.  Railway  Co.,  100  those  which  may  happen  to  Mm  on 
U.  S.  213.  The  court  referred  to  occasions  foreign  to  his  employ- 
Barton's  Coal  Co.  V.  McGuire,  3  ment.  Where  servants  therefore 
Macq.  cas.  266,  where  in  speaking  are  engaged  in  different  depart- 
of  what  may  be  common  service  or  ments  of  duty,  an  injury  committed 
common  employment  it  was  stated :  by  one  servant  upon  the  other  by 
"It  is  necessary  in  each  particular  carelessness  or  negligence  in  the 
case  to  ascertain  whether  the  fel-  course  of  his  particular  work,  is  not 
low-servants  are  fellow  laborers  in  within  the  exception,  and  the  mas- 
the  same  work,  because  although  a  ter's  liability  attaches  in  that  case 
servant  may  be  taken  to  encounter  in  the  same  manner  as  if  the  in- 
aU  risks  which  are  incident  to  the  jured  servant  stood  in  no  such  re- 
service  which  he  undertakes,  yet  lation  to  him." 
he  cannot  be  expected  to  anticipate 
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from  -whicli  it  receded  to  a  great  extent,  if  not  entirely, 
thereafter.  However,  the  rule  as  declared  with  respect  to 
those  servants  who  represent  the  master  as  to  his  personal 
duties,  as  not  being  in  a  common  employment  with  his 
other  servants,  has  always  been  strictly  maintained. 

The  court  on  one  previous  occasion  had  considered  the 
question  of  fellow-servants,  but  the  cases  did  not  seem  to 
involve  the  questions  that  were  determined  in  the  one 
above  mentioned.  It  also  subsequently,  and  before  the 
decision  in  the  Ross  case,  had  considered  and  determined 
the  question  of  fellow-servant. 

§  587.  The  Ross  case. 

The  next  case  before  the  court  was  what  has  been 
generally  designated  the  Ross  case,  and  in  determining 
this  case  the  head  of  department  rule,  so  called,  was 
expressly  recognized.  In  an  elaborate  opinion,  the 
history,  both  in  this  country  and  England,  of  the  doctrine, 
was  stated,  and  reference  made  to  the  grounds  upon 
which  two  earliest  decisions  in  this  country, ^^^  were  based. 
The  court  approved  of  the  rule  as  laid  down  in  Hough  v. 
Railroad  Co.,  supra.  It  is  then  stated:  "The  doctrine 
assumes  that  the  servant  causing  the  injury  is  in  the  same 
employment  with  the  servant  injured,  that  is,  that  both 
are  engaged  in  a  common  emplojrment.  The  question 
in  all  cases  therefore  is  what  is  essential  to  render  the 
service  in  which  different  persons  are  engaged  a  common 
employment?  And  this  question  has  caused  much  con- 
flict of  opinion  between  different  courts  and  often  much 
vacillation  of  opinion  in  the  same  court.  .  .  .  But 
notwithstanding  the  number  and  weight  of  such  decisions 
(referring  to  English  cases  and  others  in  this  country 
which  hold  that  the  character  of  the  act  is  the  test) 
there  are,  in  this  country,  many  adjudications  of  courts 
of  great  learning  restricting  the  exemption  to  cases  where 
the  fellow-servants  are  engaged  in  the  same  department 

762.  Murray  v.  South  Carolina  ton  &  Worcester  Railroad  Co. 
R.  Co.,  1  MeMuUen  (S.  Car.)  385,  (Mass.),  4  Mete.  49,  38  Am.  Dec. 
36  Am.  Dec.  268;  Farwell  v.  Bos-      339. 
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and  act  under  tlie  same  immediate  direction;  and  holding 
that,  "within  the  reason  and  principle  of  the  doctrine,  only 
such  servants  can  be  considered  as  engaged  in  the  same 
conxmon  employment.  .  .  .  There  is,  in  our  judg- 
ment, a  clear  distinction  to  be  made  in  their  relation  to  the 
common  principal  betvs^een  the  servants  of  a  corporation, 
exercising  no  supervision  over  others  engaged  with  them 
in  the  same  employment,  and  agents  of  the  corporation 
clothed  with  the  control  and  management  of  a  distinct  de- 
partment in  which  their  duty  is  entirely  that  of  direction 
and  superintendence."  After  stating  the  duties  of  a  con- 
ductor, and  that  he  is  in  fact  and  should  be  treated  as  the 
personal  representative  of  the  corporation  for  whose 
negligence  it  is  responsible  to  subordinate  servants,  it  is 
further  said:  "In  no  proper  sense  of  the  terms  is  he  a 
fellow-servant  with  the  fireman,  the  brakeman,  the  porters 
and  the  engineer.  The  latter  are  fellow-servants  in  the 
running  of  the  train  under  his  direction;  as  to  them  and 
the  traiQ,  he  stands  in  the  place  of  and  represents  the 
corporation.  "^^^ 

The  determination  in  this  case  exercised  great  influ- 
ence upon  courts  in  many  of  the  states,  which  adopted 
the  rule  or  doctrine  as  therein  expressed,  some  of  which 
have  not  receded  and  will  not  recede,  notwithstanding 
that  subsequently  the  Federal  court  practically  overruled 
it. 

§  588.  Northern  Pacific  R.  Co.  v.  Herbert. 

The  next  case  determined  by  the  court  was  that  of  the 
Northern  Pacific  R.  Co.  v.  Herbert,  116  U.  S.  642,  6 
Sup.  Ct.  Rep.  590.  That  ease  involved  the  question  of 
feUow-servants  as  between  those  employees  whose  duties 
relate  to  the  furnishing  and  repair  of  apphances  (cars) 
and  those  employees  who  are  engaged  in  their  use,  and 
what  was  held  in  previous  cases  in  that  respect  was  ap- 
proved.   It  was  said  in  reference  to  the  Dakota  statute 

763.  Chicago  &  Mil.  R.  Co.  v. 
Ross,  112  U.  S.  377,  5  Sup.  Ct.  Rep. 
184. 
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under  consideration  wMch  provided  that  "An  employer 
is  not  bound  to  indemnify  his  employee  for  losses  suffered 
by  the  latter  in  consequence  of  the  ordinary  risks  of  the 
business  in  which  he  is  employed,  nor  in  consequence  of 
the  negligence  of  another  person  employed  by  the  same 
employer  in  the  same  general  business,  unless  he  has 
neglected  to  use  ordinary  care  in  the  selection  of 
the  culpable  employee,"  that  the  words  "same  gen- 
eral business"  in  the  section  has  reference  to  the 
general  business  of  the  department  of  service  in  which 
the  employee  is  engaged,  and  do  not  embrace  busi- 
ness of  every  Mnd,  which  may  have  some  relation  to  the 
affairs  of  the  employer  or  even  be  necessary  for  their 
successful  management.  If  any  other  construction  were 
adopted  there  would,  under  the  section,  be  no  such 
thing  as  separate  departments  of  service  in  the  business 
of  railroad  companies;  for  whatever  would  tend  to  aid  in 
the  transportation  of  persons  and  property  would  come 
under  the  designation  of  its  general  business." 

§  589.  Baltimore  &  Ohio  R.  Co.  v.  Baugh. 

The  next  case  to  be  considered  is  that  of  Baltimore  & 
Ohio  Raih-oad  Co.  v.  Baugh,  149  U.  S.  368,  13  Sup.  Ct. 
914.  After  determining  that,  in  the  absence  of  a  statute, 
that  the  question  of  the  master's  Uabihty  for  injuries 
to  his  servant  is  not  one  of  local  law  to  be  settled  by  the 
decisions  of  the  highest  court  of  the  particular  state,  but  is 
one  of  general  law  to  be  determined  by  a  reference  to  all 
the  authorities  and  a  consideration  of  the  principles  under- 
lying the  relations  of  master  and  servant,  the  court  pro- 
ceeded to  determine  the  question  of  the  master's  lia- 
bility, where  the  fireman  upon  an  engine  running  alone 
was  injured  through  the  neghgence  of  the  engineer,  a  rule 
of  the  company  providing  "Whenever  a  train  or  engine  is 
is  run  without  a  conductor,  the  engineman  thereof  will 
also  be  regarded  as  conductor  and  will  act  accordingly." 
It  was  said:  "The  Ross  case,  as  it  is  commonly  known, 
decided  that  a  conductor  of  a  railroad  train,  who  has  a 
right  to  command  the  movements  of  a  train  and  control 
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the  persons  employed  upon  it,  represents  the  company 
while  performing  those  duties  and  does  not  bear  the 
relation  of  fellow-servant  to  the  engineer  and  other 
employees  on  the  train."  The  court  then  reviews  the 
opinion  in  that  case  and  concludes  that  there  is  nowhere 
therein  an  argument  to  show  that  the  mere  fact  that  one 
servant  is  given  control  over  another  destroys  the  relation 
of  fellow-servants,  but  that  the  controlling  fact  in  that 
case  was  the  siagle  and  absolute  control  which  the  con- 
ductor has  over  the  management  of  a  train,  as  a  separate 
branch  of  the  company's  business.  It  was  further  said: 
"And  this  rule  is  one  frequently  recognized.  Indeed, 
where  the  master  is  a  corporation,  there  can  be  no  negh- 
gence  on  the  part  of  the  master,  except  it  also  be  that 
of  some  agent  or  servant,  for  a  corporation  only  acts 
through  agents.  ...  So  when  they  place  the  entire 
management  of  the  corporation  in  the  hands  of  a  general 
superintendent,  such  general  superintendent,  though 
himself  only  an  agent,  is  almost  universally  recognized 
as  the  representative  of  the  corporation,  the  master,  and 
his  negligence  as  that  of  the  master.  And  it  is  only 
carrying  the  principle  a  little  further  and  with  reasonable 
application,  when  it  is  held  that,  i£  the  business  of  the 
master  and  employer  becomes  so  vast  and  diversified,  that 
it  naturally  separates  itself  into  departments  of  service, 
the  individuals  placed  by  him  in  charge  of  those  separate 
branches  and  departments  of  service,  and  given  entire 
and  absolute  control  therein,  are  properly  to  be  considered, 
with  respect  to  employees  imder  them,  vice  principals, 
representatives  of  the  master,  as  fully  and  completely  as  if 
the  entire  business  of  the  master  was  by  him  placed  under 
charge  of  one  superintendent.  .  .  But  this  rule  can  only 
be  fairly  applied  when  the  different  branches  or  departments 
of  service  are  in  and  of  themselves  separate  and  distinct. 
Thus,  between  the  law  department  of  a  railway  corpor- 
ation and  the  operating  department,  there  is  a  natural 
and  distinct  separation,  one  which  makes  the  two  depart- 
ments like  two  independent  kinds  of  business,  in  which  the 
one  employer  and  master  is  engaged.   So  oftentimes  there 
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is  in  the  affairs  of  such  corporation  what  may  be  called  a 
manufacturing  or  repair  department,  and  another  strictly 
operating  department;  these  two  departments  are  in 
their  relation  to  each  other,  as  distinct  and  separate  as 
though  the  work  of  each  was  carried  on  by  a  separate 
corporation.  And  from  this  natural  separation  flows  the 
rule  that  he  who  is  placed  in  charge  of  such  separate  branch 
of  the  service,  who  alone  superintends  and  has  control  of 
it,  is  as  to  it  in  the  place  of  the  master.  But  this  is  a  very 
different  proposition  from  that  which  affirms  that  each 
separate  piece  of  work  in  one  of  those  branches  of  service 
is  a  distinct  department,  and  gives  to  the  individual 
having  control  of  that  piece  of  work  the  position  of  vice 
principal  or  representative  of  the  master.  .  .  Prima 
facie  aU  who  enter  into  the  employ  of  a  single  master  are 
engaged  in  a  common  service  and  are  fellow-servants,  and 
some  other  line  of  demarcation  than  that  of  control  must 
exist  to  destroy  the  relation  of  fellow-servants."  The 
court  reaffirms  what  has  been  determined  with  respect 
to  the  relation  of  those  servants  who  provide  the  ways 
and  means,  and  adds:  "Therefore  it  will  be  seen  that  the 
question  turns  rather  on  the  character  of  the  act  than  on 
the  relation  of  employees  to  each  other.  If  the  act  is  one 
done  in  the  discharge  of  some  positive  duty  of  the  master 
to  the  servant,  then  negligence  in  the  act  is  the  negligence 
of  the  master,  but  if  it  be  not  one  in  the  discharge  of  such 
positive  duty  then  there  should  be  some  personal  wrong 
on  the  part  of  the  employer  before  he  is  held  liable  there- 
for." The  com-t  refers  to  what  was  decided  in  Randall 
V.  Baltimore  &  Ohio  R.  Co.,  109  U.  S.  478,  and  Quebec 
Steamship  Co.  v.  Merchants,  133  U.  S.  375,  with  the 
statement  that  the  offending  servants,  were  held  to  be 
fellow-servants,  and  in  neither  case  were  the  two  serv- 
ants doing  the  same  work  although  in  each  of  them  there 
was  no  control  one  over  the  other.  It  was  further  said: 
"That  the  running  of  an  engine  by  itseK  is  not  a  separate 
branch  of  service,  seems  perfectly  clear.  The  fact  is, 
all  the  locomotive  engines  of  a  railroad  company  are  in 
one  department,  the  operating  department;  and    those 
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employed  in  running  them  whether  as  engineers  or  fire- 
men are  engaged  in  a  common  emplojrment  and  are 
fellow-servants. ' ' 

§  590.  Northern  Pac.  R.  Co.  v.  Hambly. 

The  subject  of  fellow-servants  was  again  considered 
by  the  cowct  in  Northern  Pacific  Railroad  v.  Hambly, 
reported  in  154  U.  S.  349.  It  was  there  determined  that  a 
common  day  laborer  in  the  employ  of  a  railroad  company, 
who,  while  working  for  the  company  under  the  order  and 
direction  of  a  section  boss  or  fireman  on  a  culvert  on  the 
line  of  the  company's  road,  received  an  injury  by  and 
through  the  negUgence  of  the  conductor  and  of  the 
engineer  in  moving  and  operating  a  passenger  train  upon 
the  company's  road,  was  a  fellow-servant  with  such 
engineer  and  such  conductor  in.  such  a  sense  as  exempted 
the  railroad  company  from  UabiLity  for  the  injury  so 
inflicted.  The  determination  of  the  court  evidently  is  in 
accord  with  the  well  settled  doctrine  of  the  court,  but 
the  reasoning  in  the  opinion  does  not  seem  to  be  entirely 
consistent  with  the  general  doctrine  as  declared  in  later 
cases  and  in  the  case  of  Baltimore  &  Ohio  R.  Co.  v. 
Baugh,  supra.  For  instance,  it  is  stated,  (Page  359) 
referring  to  the  Ross  and  Baugh  cases:  "Neither  of  these 
cases,  however,  is  applicable  here,  since  they  involved 
the  question  of  'subordination'  of  feUow-servants,  and 
not  of  'different  departments.'  "  My  understanding 
is  that  it  was  expressly  decided  in  the  Baugh  case,  that 
the  question  of  subordination  was  not  the  ground  of  the 
decision  in  the  Ross  case,  but  it  was  that  of  separate 
departments.  I  am  also  at  a  loss  to  understand  what  is 
meant  by  the  following  statement  (page  360):  "Of 
both  classes  of  cases,  however,  the  same  observation  may 
be  made,  viz.,  that  to  hold  the  principal  liable  whenever 
there  are  gradations  of  rank  between  the  person  receiving 
and  the  person  causing  the  injury,  or  whenever  they 
are  employed  in  different  departments  of  the  same  gen- 
eral service  would  result  in  drittering  the  whole  doctrine  of 
fellow-service."     Surely  the  department  theory  has  not 
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been  receded  from  as  appears  by  tbe  Baugh  case,  and  later 
cases  in  the  court,  and  certainly  it  could  not  have  been 
intended  so  to  state,  as  on  page  357  is  found  the  following 
statement:  "As  a  laborer  upon  a  railroad  track,  either  in 
switching  trains  or  repairing  the  track,  is  constantly 
exposed  to  the  danger  of  passing  trains  and  boimd  to  look 
out  for  them,  any  management  of  such  trains  is  a  risk 
which  may  or  should  be  contemplated  by  him  in  entering 
the  service  of  the  company.  This  is  probably  the  most 
satisfactory  test  of  liability.  If  the  departments  of  the 
two  servants  are  so  far  separated  from  each  other  that 
the  possibility  of  coming  in  contact  and  hence  of  incurring 
danger  from  the  negligent  performance  of  duties  of  such 
other  department,  could  not  be  said  to  be  in  contemplation 
of  the  person  injured  the  doctrine  of  fellow-servant  should 
not  apply." 

§  591.  Central  Railroad  Co.  v.  Keegan. 

In  Central  Railroad  Co.  v.  Keegan,  160  U.  S.  259, 
where  the  negligence  charged  was  that  of  a  mere  foreman 
or  boss  over  a  gang  of  men  engaged  in  a  particular  piece  of 
work,  shunting  cars  in  a  railroad  yard,  in  not  placing  a 
man  at  the  forward  end  of  a  moving  car,  to  apply  brakes, 
former  decisions  are  referred  to,  and  it  was  said:  "Whilst 
we,  in  that  ease  (Baugh)  recognized  that  the  heads  of 
separate  and  distinct  departments  of  a  diversified  busi- 
ness may,  under  certain  circumstances,  be  considered, 
with  respect  to  employees  under  them,  vice  principals  or 
representatives  of  the  master  as  fully  and  completely  as  if 
the  entire  business  of  the  master  was  by  him  placed 
xmder  the  charge  of  one  superintendent,  we  declined 
to  affirm  that  each  separate  piece  of  work  was  a  distinct 
department,  and  made  the  one  having  control  of  that 
piece  of  work,  a  Adce  principal  or  representative  of  the 
master.  .  .  It  was  laid  down  that  the  rightful  test  to 
determine  whether  the  negligence  complained  of  was  an 
ordinary  risk  of  the  employment,  was  whether  the  negli- 
gent act  constituted  a  breach  of  positive  duty  owing  by 
the  master,  such  as  that  of  taking  fair  and  reasonable  pre- 
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cautions  to  stirround  Ms  employees  with  fit  and  careful 
co-workers  and  the  fm-nishing  to  such  employees  of  a 
reasonably  safe  place  to  work  and  reasonably  safe  tools  or 
machinery  with  which  to  do  the  work,  thus  making  the 
question  of  liability  of  an  employer  for  an  injury  to  his 
employee,  turn  rather  on  the  character  of  the  alleged 
negligent  act  than  on  the  relations  of  employees  to  each 
other,  so  that  if  the  act  is  one  done  in  the  discharge 
of  some  positive  duty  of  the  master  to  the  servant,  then 
negligence  in  the  act  is  the  neghgence  of  the  master,  but  if 
it  be  not  one  in  the  discharge  of  such  positive  duty,  then 
there  should  be  some  personal  wrong  on  the  part  of  the 
employer  before  he  is  Uable  therefor."  It  therefore 
appears  that  while  expressions  in  the  opinion  of  the  Ross 
case  were  somewhat  guarded  and  restricted,  and  the 
department  theory  to  a  certain  extent  was  recognized, 
there  is  a  positive  declaration  that  the  test  is  the  master's 
personal  duty,  and  that  the  department  theory  has  but 
little  if  any  place  except  perhaps  where  such  department 
is  entirely  independent  and  exclusive.  It  was  held  that  the 
duties  of  the  foreman  were  not  even  those  of  simple 
direction  and  superintendence.  He  was  a  component  part 
of  the  crew,  an  active  co-worker  in  the  manual  work  of 
switching.  That  the  work  of  shifting  cars  must  be  left  to 
employees.     That  it  is  merely  a  matter  of  detail. 

§  592.  Northern  Pac.  R.  Co.  v.  Peterson. 

In  Northern  Pacific  Railroad  v.  Peterson,  162  U.  S. 
346,  the  facts  were  that  a  gang  of  men  under  charge  of  a 
foreman  were  engaged  in  putting  in  ties  and  assisting  in 
keeping  in  repair  three  sections  of  the  road.  The  foreman 
had  power  to  hire  and  discharge  men  and  exclusive  charge 
of  their  direction  and  management  in  all  matters  con- 
nected with  their  employment.  One  of  the  laborers  was 
injured  by  the  alleged  neghgence  of  such  foreman.  Pre- 
vious cases  are  reviewed,  and  the  doctrine  of  the  Baugh 
case  and  Keegan  case  recognized  and  in  part  restated 
and  reafiirmed,  and  found  to  determine  the  following 
points: 
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1.  That  the  mere  superiority  of  the  negligent  employee 
in  position  and  in  the  power  to  give  orders  to  subordinates, 
is  not  a  ground  for  the  master's  Uability. 

2.  That  in  order  to  make  an  exception  to  the  general 
law  of  non-liability,  the  person  whose  neglect  caused  the 
injury  must  be  one  who  was  clothed  with  the  control  and 
management  of  a  distinct  department  and  not  of  a  mere 
separate  piece  of  work  in  one  of  the  branches  of  service 
in  a  department. 

3.  That  when  the  business  of  the  master  is  of  such  great 
and  diversified  extent  that  it  naturally  and  necessarily 
separates  itself  into  departments  of  service,  the  persons 
placed  by  the  master  in  charge  of  these  separate  branches 
and  departments,  and  given  control  therein,  may  be 
considered,  with  reference  to  employees  under  them,  vice 
principals  and  representatives  of  the  master  as  fully  as  if 
the  entire  business  of  the  master  was  placed  by  him  under 
one  superintendent.  It  was  held  the  foreman  or  superin- 
tendent of  the  particular  work  was  a  feUow-servant  with 
the  injured  employee  under  him.'^^* 

§  593.  Northern  Pac.  R.  Co.  v.  Egeland. 

In  Northern  Pacific  Railroad  v.  Egeland,  163  U.  S. 
93,  the  injured  employee  was  a  common  laborer  in  the 
employ  of  the  raOroad  company.  When  returning  from  his 
work  on  a  train,  the  conductor  ordered  him  and  others 
to  jump  off  at  a  station  when  the  train  was  moving  about 
four  miles  an  hour,  and  in  doing  so  he  was  injured.  In  an 
action  against  the  company,  he  recovered  judgment 
which  was  affirmed.  In  view  of  the  decisions  of  the  supreme 
court,  it  is  difficult  to  understand  upon  what  ground  the 
action  would  He,  since  certainly  the  conductor  who  gave 
the  order  and  who  had  the  direction  and  management  of 
the  men  were  fellow-servants  with  them.  It  appears, 
however,  that  the  only  defense  presented  to  the  court,  was 

764.  See  also  Texas  &  Pacific 
R.  Co.  V.  Bourman,  212  U.  S.  536. 
to  the  same  effect. 
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that  of  contributory  negligence,  and  that  the  question  of 
fellow-servant,  -while  involved,  was  not  presented  or  con- 
sidered.'*^ 

§  594.  Martin  v.  Atchison,  Topeka  &  Santa  Fe  R.  Co. 

In  Martin  v.  Atchison,  Topeka  &  Santa  Fe  R.  Co.,  166 
U.  S.  399,  the  injured  employee  was  a  common  laborer, 
on  a  hand  car  on  the  road  proceeding  to  his  place  of  work, 
run  into  by  a  train  and  injured.  It  was  claimed  that  the 
collision  was  caused  by  carelessness  and  negligence  on  the 
part  of  the  road  master,  foreman  of  the  gang  of  laborers 
and  the  conductor.  It  was  held  that  such  servants  were 
his  feUow-servants.  The  particular  negUgence  charged 
on  the  part  of  the  foreman  was  the  failure  to  note  the 
approaching  train  and  give  warning.  It  was  aptly  said: 
"If  the  car  were  rendered  unsafe  it  was  not  by  reason 
of  any  lack  of  diligence  on  the  part  of  the  defendant  in 
providing  a  proper  car,  but  the  danger  arose  simply 
because  a  feUow-servant  of  the  plaintiff  failed  to  dis- 
charge his  own  duty  in  watching  for  the  approach  of  a 
train  from  the  south." 

§  595.  Alaska  Mining  Co.  v.  Whelan. 

In  Alaska  Mining  Co.  v.  Whelan,  168  U.  S.  86,  the 
business  of  the  mining  corporation  was  under  the  control 
of  a  general  manager  and  divided  into  three  departments, 
of  which  the  mining  department  was  one,  each  with  a 
superintendent  under  the  general  manager,  and  in  the 
mining  department  there  were  several  gangs  of  workmen. 
One  of  such  workmen  was  injured  caused  by  the  negUgence 
of  one  of  such  foreman  in  the  matter  of  managing  the  ma- 
chinery and  giving  orders.  It  was  held  that  such  foreman 
was  his  fellow-servant  and  it  was  immaterial  whether  he 
had  or  had  not  authority  to  hire  and  discharge  the  men 
under  him. 

765.    It  is  so  stated  by  the  court  were  practically  tte  same,  and  it 

in  a  subsequetit  ease.   Texas  &  Pa-  was  determined  that  the  engineer 

cific  R.  Co.  V.  Bourman,  212  U.  S.  and  section  foreman  were  fellow- 

636.    In  the  latter  case  the  facts  servants  of  the  laborer. 
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§  596.  New  England  Railroad  Company  v.  Conroy. 

We  now  reaeli  the  case  of  New  England.  Railroad  Com- 
pany V.  Conroy,  175  U.  S.  323,  which  involved  the  relation 
of  a  conductor.  The  court,  in  an  elaborate  opinion,  re- 
views practically  all  its  former  decisions  and  formulates 
the  following  rule,  viz.  "An  employer  is  not  liable  for  an 
injury  to  one  employee  occasioned  by  the  negligence  of 
another  engaged  in  the  same  general  undertaking;  it  is 
not  necessary  that  the  servants  should  be  engaged  in  the 
same  operation  or  particular  work;  it  is  enough  to  bring 
the  case  within  the  general  rule  of  exemption  if  they  are 
in  the  employment  of  the  same  master,  engaged  in  the 
same  common  enterprise,  both  employed  to  perform  duties 
tending  to  accomplish  the  same  general  purposes,  or  in 
other  words,  if  the  services  of  each  in  his  particular 
sphere  or  department  are  directed  to  the  accomplishment 
of  the  same  general  end."  Extensive  quotations  are  made 
from  prior  cases  in  the  court,  and  among  others  the  quo- 
tation we  have  made  from  Northern  Pacific  Raihoad 
V.  Hambly,  supra,  viz:  "To  hold  the  principal  liable 
whenever  there  are  gradations  of  rank  between  the  person 
receiving  and  the  person  causing  the  injury  or  whenever 
they  are  employed  in  different  departments  of  the  sam.e 
general  service  would  result  in  frittering  away  the  whole 
doctrine  of  feUow-servants."  The  Ross  case  was  expressly 
overruled. 

§  597.  Santa  Fe  Railroad  Co.  v.  Holmes. 

The  conclusion  we  draw  from  the  formulated  rule,  and 
the  above  quotation  is,  that  the  department  rule,  so 
called,  is  but  another  method  of  stating  the  recognized 
rule,  that  the  true  test  is  that  of  the  master's  personal 
duty,  and  that  those  who  are  engaged  in  performing  those 
duties  are  necessarily  in  a  separate  and  distinct  depart- 
ment of  the  service.  We  do  not  find  that  the  department 
theory  or  rule  so  called,  has  ever  in  this  court  been  other- 
wise applied,  and  this  is  made  plainly  apparent  by  what 
was  determined  and  stated  in  Sante  Fe  Pacific  R.  Co.  v. 
Holmes,  202  U.  S.  438.    In  that  case  it  was  held  that  the 
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train  dispatcher,  in  promulgating  orders  for  the  running 
of  trains,  represented  the  master  and  was  not  a  fellow- 
servant  with  operatives  of  trains.  Certainly  he  was  in  the 
same  department  of  the  service,  the  operating  department. 
But  he  was  engaged  in  performing  a  duty  personal  to  the 
master,  that  of  promulgating  rules.  He  was  in.  the  same 
general  employment  of  the  common  master  and  engaged 
in  promoting  the  same  general  purpose. 

§  598.  McCabe  &  Stern  Co.  v.  Wilson. 

McCabe  &  Stern  Co.  v.  Wilson,  209  U.  S.  75,  is 
strongly  in  point.  A  locomotive  fireman  was  injured  caused 
by  the  alleged  negligence  of  the  superintendent  of  con- 
struction and  the  foreman  of  a  gang  engaged  in  work  on  a 
bridge.  It  was  said  this  was  not  a  case  for  the  application 
of  the  doctrine  of  fellow-servant;  that  the  fireman  and 
his  work  was  in  a  separate  department  from  that  of  the 
employee  engaged  in  the  construction  of  the  bridge. 
It  coidd  have  been  said,  as  well,  that  they  were  engaged  in 
performing  duties  personal  to  the  master,  preparing 
the  place.'^^^ 

§  599.  Rules  applied  to  particular  employees. 
Carpenters  and  brick  layers. 
Carpenters  under  charge  of  a  foreman,  and  brick  layers, 
all  employed  by  the  owner,  through  his  superintendent, 
engaged  in  the  erection  of  a  building,  are  feUow-servants, 
and  one  of  such  carpenters,  injured  by  reason  of  the  man- 
ner in  which  the  foreman  directs  the  work  to  be  done, 
has  no  right  of  action  against  the  common  employer.'" 

Car  repairer  and  employee  selected  by  him  to  give 
warning. 

An  employee  selected  by  a  car  repairer  to  give  him 

warning  of  the  approach  of  cars  is  his  fellow-servant,  for 

whose  neglect  to  give  proper  warning  the  company  is  not 
liable. '«8 

766.  See  also  Union  Pao.  Rail-         768.     Souttem  Pacific  R.  Co.  v. 
way  Co.  V.  O'Brien,  161  U.  S.  451.      Pool,  160  U.  S.  438. 

767.  Armour  v.  Hahn,  111  U. 
S.  313,  4  Sup.  Ct.  433. 
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Conductor. 

A  railroad  conductor  is  a  fellow-servant  of  the  engineer, 
fireman,  brakeman  and  other  employees  on  the  train. ''^® 

Engineer. 

A  railroad  engineer  is  a  fellow-servant  of  his  fireman,^™ 
and  brakemen."^ 

Employees  on  different  trains. 

An  engineer  on  one  train  and  a  conductor  on  another 
train  are  fellow-servants,'^^  as  are  the  brakeman  on  one 
train  and  the  conductor  on  another.''^' 

So  a  brakeman  working  a  switch  for  his  train  on  one 
track  in  a  railroad  company's  yard  is  a  fellow-servant  of  an 
engineer  of  another  train  of  the  same  corporation  upon  an 
adjacent  track,  and  cannot  maintain  an  action  against  the 
corporation  for  injury  caused  by  the  neghgence  of  the 
engineer  in  driving  his  engine  too  fast  and  not  giving 
due  notice  of  its  approach. '''* 

Employees  hiring  or  retaining  incompetent  servants. 
Where  the  master  engages  one  to  select  and  retain  com- 
petent servants,  such  person  is  not  a  fellow-servant  of 
a  servant  injured  by  the  negligence  of  an  incompetent 
servant  employed  or  retained  by  such  person,  the  duty 
being  a  non-delegable  one.'^'^ 

769.  New  England  R.  Co.  v.  fellow-servants  and  the  company 
Conroy,  175  U.  S.  223  [overruling  was  not  responsible  for  injuries 
Chicago,  etc.,  R.  Co.  v.  Ross,  112  happening  to  the  former  by  reason 
U.  S.  377].  of   a   eoUision   of   the   two   trains 

770.  Baltimore,  etc.,  R.  Co.  v.  caused  by  the  neghgence  of  the 
Baugh,  149  U.  S.  368.  latter  and  by  his  disregard  of  the 

771.  Randall  v.  Baltimore,  etc.,  rules  of  the  company. 

R.  Co.,  109  U.  S.  478.  774.     RandaU  v.  Baltimore  &  O. 

772.  Oakes  v.  Muse,  165  U.  S.      R.  Co.,  109  U.  8.  479. 

363.  775.    Northern  Pac.   R.  Co.  v. 

773.  In  Pacific  Railroad  Co.  v.  Herbert,  116  U.  S.  642;  Northern 
Poirier,  167  U.  S.  48,  it  was  held  Pac.  R.  Co.  v.  Peterson,  162  U.  S. 
that  a  brakeman  on  a  regular  train  346;  New  England  R.  Co.  v.  Con- 
of  a  railroad  and  the  conductor  of  roy,  175  U.  S.  323. 

a  wild  train  on  the  same  road  were 
2  M.   &   S.— 42 
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Employees  promulgating  rules. 
Promulgating  rules,  where  necessary,  is  a  non-delegable 
duty,  so  that  the  master  is  liable  where  the  servant  to 
whom  such  duty  is  delegated,  omits  it  or  improperly  per- 
forms the  duty.'''* 

Inspectors. 

It  is  the  duty  of  a  railroad  company  to  properly  inspect 
its  cars  and  other  apparatus,  and  inspectors  in  the  per- 
formance of  such  duties  represent  the  company.  Such 
duties  cannot  be  delegated  so  as  to  reUeve  the  company 
from  responsibility  for  an  omission  to  perform  the  same  or 
for  an  improper  performance  thereof.'" 

And  the  same  duty  rests  upon  the  master  in  respect 
to  the  inspection  of  foreign  cars."* 

Members  of  vessel  crew. 
All  the  members  of  the  crew  of  a  vessel,  except  perhaps 
the  master,  are,  as  between  themselves,  fellow-servants, 
and  hence  seamen  cannot  recover  for  injuries  sustained 
through  the  negligence  of  another  member  of  the  crew 
beyond  the  expense  of  their  maintenance  and  care."' 

Section  foreman  and  engineer  of  train,  as  to  section 
hand. 

The  general  principles  of  the  law  as  set  forth  in  the 
opinion  in  Northern  Pacific  R.  Co.  v.  Peterson,  162  U.  S. 
346,  51  Fed.  182,  were  held  to  be  applicable  to  the  facts 
in  this  case  and  to  govern  it.  Hence,  it  was  held  that  a 
section  man  who  was  injured  by  the  alleged  negligence 
of  the  section  foreman  in  running  a  hand  car,  and  of  the 
engineer  upon  a  freight  train  in  not  giving  warning  by 
signal  of  the  approach  of  the  train,  could  not  recover; 
that  they  were  his  fellow-servants.'*" 

776.  Northern  Pac.  R.  Co.  v.  778.    Baltimore  &  P.  R.  Co.  v. 
Peterson,  162  U.  S.  346;  Santa  Fe      Maekey,  167  U.  S.  72. 

Pao.  R.  Co.  V.  Holmes,  202  U.  S.  779.    The  Osceola,  189  U.  S.  158. 

438.  780.    Northern  Pac.  R.  Co.  v. 

777.  Union  Pao.  R.  Co.  v.  Dan-  Charless,  162  U.  S.  359  [51  Fed.  562, 
iels,  152  U.  S.  684;  Northern  Pac.  reversed.] 

Co.  V.  Herbert,  116  U.  S.  642. 
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It  "was  held  that  a  common  day  laborer  in  the  employ  of  a 
railroad  company,  under  the  order  and  direction  of  a  sec- 
tion boss  or  foreman,  on  a  culvert,  who  received  an 
injury  by  and  through  the  negUgence  of  the  conductor  and 
of  the  engineer  in  operating  a  train,  was  a  fellow-servant 
with  such  engineer  and  such  conductor. '^^ 

Texas  statute  applied. 

Where  it  is  the  special  duty  of  the  foreman  of  a  gang 
repairing  a  bridge  to  see  that  the  track  is  unobstructed 
when  a  train  is  about  to  cross,  although  it  may  be  the  duty 
of  the  men  to  keep  their  tools  off  the  track,  it  is  the  fore- 
man's duty  to  supervise  them;  and  if,  through  his  negli- 
gence, the  track  is  not  left  unobstructed,  and  one  of  the 
gang  is  injured,  such  negUgence,  under  the  Texas  statute, 
is  that  of  a  vice  principal  and  not  of  a  fellow-servant.''*^ 

Department  theory  recognized  to  a  limited  extent. 
In  Northern  Pacific  R.  Co.  v.  Dixon,  194  U.  S.  338, 
the  court  again  reviews  its  former  decision  at  considerable 
length.  The  rule  stated  in  New  England  Railroad  Co. 
v.  Conroy,  175  U.  S.  323,  was  repeated.  Also  that  a  person 
who  has  control  of  the  entire  business  of  the  master  or 
entire  control  of  a  separate  and  distinct  branch  thereof, 
is  a  vice  principal.  What  was  said  in  Northern  Pacific 
R.  Co.  V.  Hambly,  154  U.  S.  349,  with  respect  to  servants 
of  different  departments  becoming  fellow-servants,  viz: 
"If  the  departments  of  the  two  servants  are  so  far  separ- 
ated from  each  other  that  the  possibihty  of  coming  in  con- 
tact and  hence  of  incurring  danger  from  the  negligent 
performance  of  such  duties  of  such  other  department, 
could  not  be  said  to  be  within  the  contemplation  of  the 
person  injured,  the  doctrine  of  fellow-servant  should  not 
apply,"  was  stated  and  apphed  to  the  extent  that  the 
duties  of  each  in  the  particular  case  brought  the  parties 
close  together,  and  hence  they  were  fellow-servants.  It 
was  held  that  a  local  telegraph  operator  and  station  agent, 

781.    Northern  Pacific  R.  Co.  v.  782.     Texas  &  Pacific  R.  Co.  v. 

Hambley,  154  U.  S.  349.  Carlin,  189  U.  S.  354. 


1592  Master  and  Servant.  >§§  600-602 

in  observing  and  reporting  by  telegraph,  to  tbe  train  dis- 
patcher  the  movement  of  trains  past  his  station,  which 
causes  the  injury  or  death  of  a  fireman  of  the  company, 
without  any  fault  or  negligence  of  the  train  dispatcher 
was  a  fellow-servant  of  such  fireman,  and  not  a  vice 
principal. 

§  600.  Theory  of  fellow-servant  doctrine  stated. 

The  doctrine  of  fellow-servants  proceeds  on  the  theory 
that  the  employee,  in  entering  the  service  of  the  principal, 
is  presumed  to  take  upon  himself  the  risks  incident  to  the 
undertaking,  among  which  are  to  be  encountered  the  neg- 
ligence of  fellow-servants  in  the  same  employment,  and 
that  considerations  of  public  poUcy  require  the  enforce- 
ment of  the  rule ;  but  this  presumption  cannot  arise  where 
the  risk  is  not  in  the  control  of  the  servant  and  the  servant 
had  no  reason  to  beUeve  he  would  have  to  encounter  it. 
It  was  accordingly  held,  where  a  boy  of  tender  years  was 
ordered  by  his  superior  to  adjust  a  belt  upon  a  rapidly 
revolving  gearing,  which  was  a  work  outside  the  scope  of 
his  emplo3anent  and  extremely  dangerous,  and  while 
doing  so  he  was  injured,  that  the  rule  has  no  applica- 
tion.''^' 

§§  601,  602.  Decisions    of    federal    courts    other    than 
supreme  court. 

In  the  following  cases  it  was  held  that  the  injured  em- 
ployee was  not  a  feUow-servant  of  the  one  by  or  through 
his  negligence  he  was  injured. 

Crews  of  different  vessels. 

The  crews  of  two  different  vessels  owned  by  the  same 
employer  are  not  by  reason  of  that  fact  in  a  common 
employment.  A  member  of  one  crew  is  not  therefore  a 
fellow-servant  with  members  of  the  other.  ^*' 

783.     Railroad  Co.  v.  Fort,  17  787.     FaUon  v.  Cornell  Steam- 

Wall.  553,  84  U.  S.  553.  boat  Co.,  162  Fed.  329. 
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Employee  in  charge  of  barge  and  those  under  him. 

It  was  held  that  a  man  placed  upon  a  barge  by  the 
owner,  with  authority  to  direct  her  movements,  and  to 
hire  additional  men  when  needed  about  the  cargo,  was  the 
representative  of  the  owner  in  respect  to  the  latter's 
duty  toward  the  men.'^^^ 

Master  of  vessel  and  crew. 

Subordinate  officers  and  members  of  the  crew  of  a 
vessel  are  not  feUow-servants  of  the  master  of  the  vessel.'*' 

Mill  wright  and  operator  of  hydraulic  elevator  and 
operator  of  engine. 
An  operator  of  an  hydraulic  elevator  and  a  millwright 
in  steel  works  are  not  fellow-servants  of  one  employed  to 
operate  an  electric  locomotive.''" 

Telegraph  operator  and  brakeman. 

A  telegraph  operator  in  charge  of  a  block  signal  and  in 
absolute  control  of  the  operation  of  trains  within  such 
block,  was  held  to  have  been  a  vice  principal  and  not  a 
feUow-servant  of  the  trainmen  on  one  of  such  trains.''^ 

Train  dispatcher  and  engineer. 
A  train  dispatcher  was  held  to  have  been  a  vice  principal 
and  not  a  feUow-servant  of  an  engineer  running  under  his 
orders."^ 

Conductor  and  fireman. 

The  fireman  on  a  passenger  engine,  it  was  held,  was  a 
fellow-servant  with  the  conductor  of  a  passenger  train 
approaching  from  an  opposite  direction,  where  the  former 
was  kUled  by  the  negligence  of  the  latter. ''' 

788.  Pennsylvama  R.  Co.  v.  791.  Salmons  v.  Norfolk  &  W. 
HarteU,  157  Fed.  667,  86  C.  C.  A.      R.  Co.,  162  Fed.  722. 

335.  792.    Santa  Fe,  Pac.  R.  Co.  v. 

789.  The  HamUton,  146  Fed.  Helmes,  136  Fed.  66,  68  C.  C.  A. 
724,  77  C.  C.  A.  150;  FaUon  v.  Cor-     634. 

nell  Steamboat  Co.,  162  Fed.  329.         793.     Crosby  v.   LeHgh  Valley 

790.  Byers  v.  Carnegie  Steel  R.  Co.,  137  Fed.  765,  70  C.  C.  A. 
Co.,  159  Fed.  347,  86  C.  C.  A.  347.      199. 


1594  Master  and  Sebvant.  §  602 

Engineer  and  section  hand. 
A  railroad  section  hand,  engaged  in  dumping  a  gravel 
car,  was  held  to  have  been  a  feUow-servant  with  the  oper- 
ator of  the  engine  attached  to  such  car.'^^ 

Foreman  and  assistant. 
An  employee  assisting  his  foreman  in  the  repair  of  an 
appliance  was,  as  to  him,  a  feUow-servant."^ 

Foreman  and  employees. 
A  foreman  in  charge  of  a  single  job  who  works  with  the 
men  under  him,  having  power  to  hire  and  discharge  them, 
and  to  direct  their  movements,  it  was  held,  was  their 
fellow-servant.  '''* 

Foreman  and  miners. 

A  ground  foreman  under  a  general  superintendent  or 
manager,  it  was  held,  was  a  fellow-servant  with  the  gang 
of  miners  whose  work  he  directed.^" 

Foreman  and  road  master  with  employee. 

The  foreman  of  an  employee  and  the  defendant  road 
master  were  each  his  feUow-servants,  where  engaged  in 
removing  debris  from  the  track  in  a  cut,  for  whose  negli- 
gence in  failing  to  inspect  the  mountain  for  further  loose 
material  the  defendant  was  not  hable  to  such  employee 
who  was  killed  by  falling  rock.^'* 

Switchmen  different  crews. 

Members  of  different  crews  of  switchmen  working  in 
the  same  yard  were  fellow-servants.'^' 

Telegraph  operator  and  trainmen. 
A  local  telegraph  operator,  whose  duty  it  was  to  give 
information  to  the  train  dispatcher  as  to  the  arrival  of 

794.  O'Connor  v.  AtcHson,  T.  797.  United  Zinc  Companies  v. 
&  S.  F.  R.  Co.,  137  Fed.  503,  70  Wright,  156  Fed.  671,  84  C.  C.  A. 
C.  C.  A.  87.  337. 

795.  Reed  v.  Moore  &  MoFer-  798.  Florence  &  C.  C.  R.  Co. 
rin,  153  Fed.  358,  82  C.  C.  A.  434,  v.  WMpps,  138  Fed.  13,  70  C.  C. 
25  L   R.  A.  331.  A.  443. 

796.  Vilter  Mfg.  Co.  v.  Otte,  799.  Nelson  v.  Southern  R.  Co . , 
157  Fed.  230,  84  C.  C.  A.  673.  158  Fed.  92,  85  C.  C.  A.  560. 
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trains,  it  was  held,  was  a  fellow-servant  of  the  train 
operatives  in  giving  such  information.^"" 

Winchinan  and  employee  of  stevedore. 
A  winchman  furnished  by  a  vessel  to  a  stevedore,  and 
who  acted  under  the  latter's  orders  and  control,  it  was 
held,  was  a  fellow-servant  of  another  employee  of  such 
stevedore.™^ 

§  603.  Statutory  provisions  as  to  common  carriers. 

A  federal  statute  passed  in  1906  and  abohshing  the 
fellow-servant  rule  as  to  aU  common  carrier  employers 
in  the  territories  and  also  aU  engaged  in  interstate  com- 
merce, was  held  unconstitutional  as  to  the  latter  on  the 
ground  that  it  applied  generally  to  all  carriers  engaged 
in  interstate  commerce  without  regard  to  whether  the 
particular  act  at  the  time  of  the  injury  was  in  interstate 
commerce.*"^ 

To  avoid  this  objection,  another  statute  was  passed  in 
1908,^"'  similar  in  its  provisions  but  providing  that  every 
common  carrier  by  railroad,  whUe  engaged  in  commerce 
between  the  states,  or  states  and  territories,  is  Uable  in 
damages  to  any  person  suffering  injury  whUe  employed 
by  such  carrier  "in  such  commerce,"  where  the  injury  or 
death  result  from  the  negligence  of  any  of  the  officers, 
agents  or  employees  of  the  carrier;  and  also  making  the 
same  provision  as  to  carriers  in  the  territories.  District  of 
Columbia,  the  Panama  Canal  Zone,  or  other  possessions  of 
the  United  States/"^ 

800.  Northern  Pac.  R.  Co.  v.  eastern  R.  Co.,  102  Tex.  378  [af- 
Dixon,  139  Fed.  737,  71  C.  C.  A.  firmed  on  this  point  in  215  U.  S. 
555.  87.1 

801.  The  Elton,  142  Fed.  367,  803.  U.  S.  Comp.  St.  Supp. 
73  C.  C.  A.  467.  1909,  p.  1171  [Chap.  149  of  acts  of 

802.  Employers'  LiabiUty  Cas-  first  session  of  Sixtieth  Congress], 
es,  207  U.  S.  463,  28  Sup.  Ct.  141,52  804.  Statute  declared  unconsti- 
L.  Ed.  297.  Statute  held  constitu-  tutional  in  Hoxie  v.  New  York,  N. 
tional  as  to  territories,  even  as  to  H.  &  H.  R.  Co.,  82  Conn.  352,  73 
interstate  commerce.  Hyde  v.  Atl.  754,  as  to  validity  of  contracts 
Southern  R.  Co.,  37  App.  D.  C.  restricting  liability. 

466;  Gutierrez  V.  El  Paso  &  North- 
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This  latter  statute  has  been  held  not  unconstitutional 
as  violating  the  due  process  of  law  guarantee,  nor  arbitrary 
or  unreasonable  because  it  apphes  only  to  carriers  "by 
rail,"  nor  objectionable  because  not  limited  to  injuries 
caused  by  the  negligence  of  a  fellow-servant  who  is  at  the 
time  engaged  in  interstate  commerce. ^"^ 

It  is  held  that  the  act  must  be  strictly  construed 
but  not  so  strictly  as  to  defeat  the  obvious  intention 
of  Congress  as  found  in  the  language  actually  used 
according  to  its  true  and  obvious  meaning.*"^ 

Under  it,  the  employee's  right  of  action  for  an  injury 
does  not  sm-vive  his  death.  ^"^ 

It  has  been  held  by  a  state  court  that  the  statute  does 
not  authorize  the  institution  of  an  action  under  it  in  a 
state  court,  and  that  Congress  has  no  power  to  make  it 
incumbent  on  the  state  courts  to  assume  jurisdiction  of 
such  an  action.*"* 

Under  this  statute,  it  is  held  that  one  man  may  have 
duties  including  both  interstate  and  intrastate  commerce 
so  that  he  would  be  subject  to  the  act  while  engaged 
in  one  and  not  while  engaged  in  the  other;  and  the 
statute  includes  a  trackman  engaged  in  the  repair  of  a 
switch  connected  with  a  track  used  for  both  interstate 
and  intrastate  commerce.*"' 

It  was  also  held  in  such  case  that  the  question  whether 
the  train  which  struck  plaintiff  was  engaged  in  interstate 
commerce  was  immaterial,  since  if  the  employee  was  en- 
gaged in  such  commerce  then  the  road  was.*^" 

In  a  later  case,  however,  this  construction  was  dissented 
from  and  it  was  held  that  the  carrier's  liabihty  must  be 
determined  by  considering  what  kind  of  an  act  did  the 
harm,  and  not  exclusively  by  the  occupation  of  the  injured 
employee;  and  therefore  the  statute  was  not  applicable 

805.  Watson  v.  St.  Louis,  I.  M.  H.  &  H.  R.  Co.,  82  Conn.  352,  73 
&  S.  R.  Co.,  169  Fed.  942.  Atl.  754. 

806.  Fulgham  v.  Midland  Val-  809.  Colasurdo  v.  Central  R. 
ley  R.  Co.,  167  Fed.  660.  R.  of  N.  J.,  180  Fed.  832. 

807.  Id.  810.    Id. 

808.  Hoxie  v.  New  York,  N. 
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■where  the  train  which  struck  plaintiff  was  a  local  train 
running  between  two  points  in  the  state. ^" 

A  bridge  repairer  has  been  held  not  engaged  in  inter- 
state commerce  within  the  meaning  of  the  act,^^^  while  a 
repairman  driving  a  spike  was  held  to  be  so  engaged. ^^' 

This  1908  statute  was  amended  in  1910,"*  so  as  to 
authorize  the  bringing  of  suit  in  the  circuit  court  of  the 
United  States  in  the  district  of  the  residence  of  defend- 
ant, or  in  which  the  cause  of  action  arose,  or  in  which 
defendant  shall  be  doing  business  at  the  time  of  commenc- 
ing such  action."^ 

Applicability  of  statute  to  territories. 

This  statute  applies  to  the  territories  and  in  so  far  as  it 
is  appHcable  supersedes  all  territorial  legislation  in 
conflict  therewith.*^^ 

Act  as  superseding  state  statutes. 

The  statute  supersedes  aU  state  statutes  regulating  the 
relations  of  railroad  employers  and  employees  engaged  in 
interstate  commerce. *^^ 

811.  Pedersen  v.  Delaware,  L.  816.  Southern  Pae.  Co.  v.  Mc- 
&  W.  R.  Co.,  184  Fed.  737.  Ginnis,  174  Fed.  647;  El  Paso  & 

812.  Taylor  V.  Southern  R.  Co.,  N.  E.  R.  Co.  v.  Gutierrez,  215  U. 
178  Fed.  380.  S.  87. 

813.  Zikos  V.  Railroad  Co.,  179  817.  Fulgham  v.  Midland  Val- 
Fed.  893.  ley  R.  Co.,  167  Fed.  660.    In  Mis- 

814.  Act  Cong.  April  6,  1910,  souri  Pac.  R.  Co.  v.  Castle,  172 
o.  143,  36  Stat.  291.  Fed.  841,  the  cause  of  action  arose 

815.  See  Newell  v.  Baltimore  before  the  enactment  of  the  1908 
&  0.  R.  Co.,  181  Fed.  698,  holding  statute. 

amendment  not  retroactive. 
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§  604.  Statutory  provisions. 

The  statute  in  this  state  vras  enacted  in  1884.  It  is 
similar  to  the  Massachusetts  and  New  York  statutes 
and  is  a  substantial  copy  of  the  English  "employers' 
hability  act"  of  1881.  It  appHes  to  aU  employees,  rail- 
road or  otherwise."^ 

The  statute  is  as  follows:  When  a  personal  injury 
is  received  by  a  servant  or  employee  in  the  service  or 
business  of  the  master  or  employer,  the  master  or  em- 
ployer is  liable  to  answer  in  damages  to  such  servant 
or  employee  as  if  he  were  a  stranger,  and  not  engaged 
in  such  emplojrment,  in  the  cases  following: 

First.  When  the  injury  is  caused  by  reason  of  any 
defect  in  the  condition  of  the  ways,  works,  machinery 
or  plant  connected  with  or  used  in  the  business  of  the 
master  or  employer.*" 


818.  Civil  Code  Ala.  1907,  § 
3910. 

819.  Though  the  statute  has  no 
application  to  known  risks  and  dan- 
gers of  the  service  or  emplojrment, 
against  which  human  skUland  cau- 
tion cannot  provide,  when  an  em- 
ployee sustains  injury  by  reason  of 
any  defect  in  the  ways,  works,  ma- 
chinery or  plant,  caused  by  the 
negligence  of  any  of  the  persons 
mentioned,  and  under  the  circum- 
stances provided  by  the  statute, 


it  abrogates  the  common  law  rule 
that  the  employee  impliedly  con- 
tracts to  assume  the  known  and 
ordinary  risks  incident  to  the  em- 
ployment. Mobile  &  O.  R.  Co.  v. 
George,  94  Ala.  199,  10  So.  145. 
Under  subdivision  1,  which  makes 
the  master  liable  for  an  injury  to  a 
servant  caused  by  defective  ma- 
chinery, provided  that  such  defect 
arose  from  or  was  not  discovered 
by  reason  of  the  master's  negli- 
gence, a  complaint  which  alleges 
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Second.  When  the  injury  is  caused  by  reason  of 
the  negligence  of  any  person  in  the  serveie  or  employ- 
ment of  the  master  or  employer  who  has  any  superin- 
tendence intrusted  to  him,  whilst  in  the  exercise  of  such 
superintendence .  ^  ^^ 

Third.  When  such  injiory  is  caused  by  reason  of  the 
negligence  of  any  person  in  the  service  or  employment 
of  the  master  or  employer,  to  whose  orders  or  directions 
the  servant  or  employee  at  the  time  of  the  injury  was 
bound  to  conform,  and  did  conform,  if  such  injuries 
resulted  from  his  having  so  conformed.*" 

Fourth.  When  such  injury  is  caused  by  reason  of 
the  act  or  omission  of  any  person  in  the  service  or  em- 
ployment of  the  master  or  employer,  done  or  made  in 


that  plaintiff's  injury  was  occa- 
sioned by  a  defect  whicli  was  known 
to  the  defendant,  or  which  could 
have  been  known  by  the  exercise 
of  reasonable  diligence,  is  not  suf- 
ficient, in  the  absence  of  any  fur- 
ther allegations  of  neghgence,  for 
the  reason  that  the  defendant,  after 
discovering  a  defect,  must  have  had 
reasonable  time  to  remedy  it  be- 
fore it  could  be  said  to  be  negli- 
gence. Seaboard  Mfg.  Co.  v. 
Woodson,  94  Ala.  143,  10  So.  87. 
A  movable  object,  such  as  a  car  on 
a  side  track,  temporarily  in  dan- 
gerous proximity  to  a  railroad 
track,  is  not  a  "defect"  in  the  "con- 
dition" of  such  track  or  way.  Kan- 
sas City,  M.  &  B.  R.  Co.  v.  Bur- 
ton, 97  Ala.  240,  12  So.  88  [over- 
ruling Highland  Ave.  &  B.  R.  Co. 
V.  Walters,  91  Ala.  435,  8  So.  956.] 
Oil  box  near  track.  Where  an 
employee  was  injured  while  riding 
on  the  foot  board  of  an  engine  by 
his  feet  striking  against  an  oil  box 
left  near  the  track  in  the  company's 
yards,  it  was  held  that  a  cause  of 
action  was  not  presented  under  the 


statute;  that  the  defect  complained 
of  was  not  a  defect  in  the  track,  and 
therefore  not  within  the  provis- 
ion which  makes  the  master  liable 
for  injuries  to  his  servant  caused 
by  reason  of  any  defect  in  the  con- 
dition of  the  ways,  works,  machin- 
ery or  plant  connected  with  or  used 
in  the  business  of  the  master. 
LouisvUle  &  N.  R.  Co.  v.  Boidden, 
110  Ala.  185,  20  So.  325. 

Box    CAR    NEAR    TRACK.      A    boX 

ear  placed  on  a  side  track  to  be 
used  as  a  baggage  room,  does  not 
constitute  a  defect  in  the  way, 
works,  etc.,  of  a  railroad  company. 
Southern  Ry.  Co.  v.  Shook,  150 
Ala.  360,  43  So.  579. 

820.  For  the  reason  that  a 
clause  in  nearly  the  same  words  as 
this  one,  is  found  in  the  statutes  of 
Massachusetts,  Indiana  and  New 
York,  the  construction  of  this 
clause  has  already  been  considered 
in  the  subdivision  relating  to  "Su- 
perior Servants,"  §§  546-552. 

821.  Construction  of  this  para- 
graph, see  supra,  §  552  et  seq. 
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obedience  to  tlie  rules  and  regulations  or  by-laws  of  the 
master  or  employer,  or  in  obedience  to  particular  in- 
structions given  by  any  person  delegated  with  author- 
ity of  the  master  or  employer  in  that  behaK.^^^ 

Fifth.  When  such  injury  was  caused  by  reason  of  the 
neghgence  of  any  person  in  the  service  or  employment 
of  the  master  or  employer,  who  has  the  charge  or  con- 
trol of  any  signal  points,  locomotive,  engine,  electric 
motor,  switch,  car  or  train  upon  a  railway,  or  of  any  part 
of  the  track  of  a  railway.*^' 

But  the  master  or  employer  is  not  liable  under  this 
section  if  the  servant  or  employee  knew  of  the  defect 
or  neghgence  causing  the  injury,  and  failed  in  a  reason- 
able time  to  give  information  thereof  to  the  master  or 
employer,  or  to  some  person  superior  to  himself  engaged 
in  the  service  or  employment  of  the  master  or  employer, 
imless  the  master  or  employer,  or  such  superior,  already 
knew  of  such  defect  or  neghgence.  Nor  is  the  master 
Uable  under  subdivision  1,  unless  the  defects  therein 
mentioned  arose  from,  or  had  not  been  discovered  or 
remedied  owing  to,  the  negligence  of  the  master  or 
employer,  or  of  some  person  in  the  service  of  the  master 
or  employer,  and  intrusted  by  him  with  the  duty  of 
seeing  that  the  ways,  works,  machinery  or  plant  were 
in  proper  condition.*^* 

Construction  as  a  whole. 

This  statute  has  no  apphcation  to  known  risks  and 
dangers  of  the  serAdce  against  which  human  skill  and 

822.  Construction  of  this  para^  for,  and  the  damages  recovered  are 
graph,  see  supra,  §  568.  not  subject  to  the  pasmient  of  debt 

823.  The  words  "electric  mo-  or  liabilities,  but  shall  be  distrib- 
tor"  were  added  by  amendment  in  uted  according  to  the  statute  of 
1907.  Construction  of  paragraph,  distribution.  Also  that  damages 
see  supra,  §§  674-583.  recovered  by  a  servant  or  employee 

824.  The  statute  also  provides  of  and  from  the  master  or  employer 
that  if  such  injury  results  in  the  are  not  subject  to  the  payment  of 
death  of  the  servant  or  employee,  debts  or  any  legal  liabilities  in- 
his  personal  representative  is  en-  curred  by  him. 

titled  to  maintain  an  action  there- 
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caution  cannot  provide,  but  renders  the  employer  liable 
for  injuries  resulting  from  his  own  neghgence,  express 
or  imphed,  in  the  particular  acts  stated.  Nor  does  it 
relieve  the  employee  from  the  duty  of  using  ordinary 
care  for  his  own  protection  in  the  service.  *^^ 

It  embraces  unfinished  roads,  where  so  far  constructed 
as  to  become  the  track  of  a  railway,  and  adopted  for 
use.*^® 

It  does  not  include  a  case  of  fault  not  attributable  to 
a  fellow-servant  of  such  injured  employee;  and  hence 
where  the  alleged  fault  was  maintaining  a  structure 
dangerously  near  the  track,  the  action  is  at  common 
law  and  not  under  the  statute.^" 

And  where  a  foreman  without  authority  requested  an 
employee  to  act  in  his  place,  the  master  is  not  hable  for 
injuries  caused  by  his  negligence.*"'^ 

Under  this  statute  the  master  is  liable  for  the  wanton, 
wiUful  or  intentional  misconduct  of  an  employee  in- 
flicting personal  injury  upon  an  employee,  as  well  as  for 
injuries  caused  by  negligence.*^* 

§  605.  Common  law  rule. 

The  common  law  doctrine  in  this  state  is  stated  as 
follows  :*^^ 

First.  That  for  his  own  personal  negligence,  causing 
injury  to  an  employee,  the  master  must  respond. 

Second.  Where  his  personal  fault  contributes  directly 
to  the  cause  of  the  injury,  although  concurring  with  it 
there  may  have  been  negligence  of  a  servant  engaged 
ia  the  common  employment,  he  must  also  respond. 

Third.  He  is  not  liable  for  injuries  proceeding  from 
other  servants  in  the  same  employment. 

825.  Mobile   &   0.    R.   Co.   v.  MiUs,    131  Ala.    356,    31    So.    80. 
George,  94  Ala.  199,  10  So.  145.  828.  Southern  Ry.  Co.  v.  Moore, 

826.  Southern  R.  Co.  V.  HoweU,  128  Ala.  434,  29  So.  659;  LouisviUe 
135  Ala.  639,  34  So.  6.  &  N.  R.  Co.  v.  York,  128  Ala.  305, 

827.  Northern     Alabama     Ry.  30  So.  676. 

Co.  V.  ManseU,  138  Ala.  540,  36  829.     Smoot  v.  Mobile  &  M.  R. 

So.  459.  Co.,  67  Ala.  13. 

827a,    Boyd    v.    Indian    Head 
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Fourth.  Injiiries  resulting  from  such  cause  are  the 
risks  incident  to  the  employment,  which  it  is  iatended 
the  servant  contemplates  and  consents  to  incur  -when 
he  enters  the  service.  There  is  also  another  and  higher 
reason,  founded  on  the  poUcy  of  encouraging  and  com- 
pelling the  servant  to  exercise  diligence  and  caution  in  the 
exercise  of  his  duties,  which,  whUe  protecting  him, 
affords  protection  also  to  the  master,  such  diligence 
being  properly  esteemed  a  better  security  against  injury 
from  negligence  of  a  fellow-servant  than  recourse  against 
the  master  for  damages,  where  the  injury  has  been 
received. 

Fifth.  It  is  the  duty  of  the  master  to  use  ordinary 
care — the  care  which  men  of  common  or  ordinary  pru- 
dence exercise  under  like  circumstances  for  their  own 
protection — ^in  the  employment  of  competent  and  skilful 
servants,  and  not  to  continue  in  his  service  such  as  are 
known  to  be  wanting  in  either  reasonable  skUl  or  dil- 
igence. 

Sixth.  The  master  must  use  ordinary  care  or  dil- 
igence in  furnishing  fit  and  safe  materials  and  apphances, 
and,  when  that  is  employed,  machinery,  for  the  service 
in  which  the  servant  is  engaged.  This,  however,  is  not 
an  absolute  duty.  The  master  must  not  be  understood 
as  insm-ing  or  warranting  the  safety  or  fitness  of  the 
materials  or  appliances  furnished,  more  than  he  can  be 
regarded  as  promising  absolutely  and  unconditionally 
that  the  fellow-servants  are  competent  and  diligent. 
When  due  care  has  been  exercised  in  those  respects,  the 
duty  to  the  servant  is  satisfied,  for  there  is  no  obligation 
resting  upon  the  master  to  be  more  careful  of  the  safety 
of  the  servant  than  he  is  for  his  own  security. 

Seventh.  Defects  originally  existing  in  such  appli- 
ances, or  which  result  from  their  use,  are,  like  the  neg- 
ligence of  feUow-servants,  of  the  incident  hazards  of  the 
service  to  which  the  servant  must  have  contemplated 
he  would  be  exposed. 

Eighth.  When  such  appliances  have  been  furnished, 
when  diligence  has  been  observed  in  procuring  them, 
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the  use  of  them  is  necessarily  intrusted  to  the  servants 
of  a  raUroad  company,  as  are  their  care  and  inspection 
and  repair  of  them,  and  determining  when  their  use 
must  be  abandoned  untU  repairs  are  made.  This  duty 
may  be  intrusted  to  those  operating  the  appliances,  or 
confided  to  other  servants  having  no  other  duty  but 
that  of  inspection  or  repair.  However  this  may  be,  the 
several  servants  are  in  the  same  circle  of  employment, 
derive  duty  and  compensation  from  the  same  source, 
and  are  laboring  for  a  common  purpose.  They  are 
fellow-servants,  and  the  master  cannot  be  made  Uable 
to  one  for  the  negligence  of  another.  The  machinist 
in  the  shop,  whose  duty  it  is  to  repair  locomotives,  and 
the  supervisor  of  tracks,  whose  duty  it  is  to  keep  the 
road  bed  in  proper  and  safe  condition,  have  each  been 
determined  fellow-servants  of  the  fireman  on  the  loco- 
motive, for  whose  negUgence  the  master  could  not  be 
made  hable.  If  the  couphng  or  bumper  of  a  car,  or 
the  use  of  a  car  in  its  defective  condition,  was  the  result 
of  neglect  or  want  of  care  of  a  feUow-servant — of  the 
station  agent,  the  conductor  of  the  train,  the  feUow- 
brakeman,  or  the  car  inspector — the  master  is  not  Hable. 

Duty    of    inspection    and    repairs    not   personal    to 
master. 

As  stated  in  the  next  preceding  paragraph,  the  duty 
to  inspect  and  repair  is  not  personal  to  the  master. 
While  an  employer  is  under  the  duty  of  using  ordinary 
care  to  furnish  the  employee  with  place,  ways  and  appli- 
ances reasonably  safe  for  use,  yet  the  duty  of  maintain- 
ing such  safe  conditions  may  be  discharged  by  commit- 
ting its  performance  to  agents  carefuUy  selected  for 
competency  and  fitness.^'" 

830.     Woodward    Iron    Co.    v.  See  also  next  paragraph  of  text. 

Cook,   124  Ala.  353,  27  So.  458;  The   master's   duty  is   discharged 

Tutwiler  Coal,  Coke  &  Iron  Co.  v.  with  respect  to  furnishing  a  safe 

Farrington,   144  Ala.   157,  39  So.  workiag  place  by  committing  its 

898  [overruling  dicta  to  the  contra-  performance    to    agents    earefuUy 

ry  in  Eureka  Co.  v.  Bass,  81  Ala.  selected  for   competency   and   fit- 

200,  8  So.  216,  60  Am.  Rep.  152.]  ness,   and   hence   the   foreman   to 
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Department  theory  not  recognized  as  to  repairs. 

The  court  does  not  recognize  the  distinction  made  by 
many  courts,  in  substance,  that  employees  engaged  in 
the  making  of  repairs  are  in  a  different  department  of 
the  service  or  performing  duties  personal  to  the  master, 
and  hence  are  not  to  be  classed  as  fellow-servants  with 
those  servants  who  are  otherwise  engaged,  but  classify  them 
all  as  fellow-servants  in  the  common  employment.  Thus, 
it  was  held  that  employees  oi)erating  an  engine,  and  the 
mechanics  in  the  machine  shop  whose  duties  were  to 
repair  defects  in  such  appliances,  were  feUow-servants, 
where  the  latter  had  failed  to  make  proper  repairs.  In 
fact,  the  department  theory  was  repudiated.  The  court 
also  remarked  that  the  proposition  which  bases  the  ha- 
bility  on  the  superiority  of  grade  of  the  negligent  serv- 
ant, and  the  subordination  to  him  of  the  injured  serv- 
ant, was  not  founded  on  adequate  reason.^" 

Thus,  it  was  held  that  the  supervisor  of  a  railroad, 
who  was  in  charge  of  a  train  which  was  examining  the 
road  after  a  heavy  rain,  was  the  feUow-servant  of  the 
fireman  who  was  injured  by  the  locomotive  going  into 
a  washout.  It  was  said  that  when  the  duties  intrusted 
to  an  of&cer  are  such  as  cannot  be  performed  by  the 
corporation  itself,  then  his  negUgence  is  not  that  of  the 
corporation,  unless  it  has  failed  in  due  care  in  his  selec- 
tion. Nor  is  it  the  relative  grades  of  different  officers 
or  employees,  or  the  subordination  of  one  to  the  other, 
which  determines  when  they  are  fellow-servants  in  re- 
lation to  their  common  employer,  but  it  is  the  nature  of 
the  duty  intrusted  to  him.  Hence,  it  was  held,  that  the 
superintendent  was  a  person  on  whose  skill  the  com- 

whom  was  delegated  the  duty  of  in-  mine  is  in  proper  condition  is  a  f  el- 
spection  and  maintenance  of  tt)e  low-servant  with  an  employee  en- 
roof  of  the  entry  in  a  mine  was  a  gaged  in  spragging  the  wheels  of 
feUow-servant  of  the  men  employed  the  tram  cars  for  the  purpose  of 
in  and  about  the  mine.  Tutwiler  checking  their  speed  upon  the 
Coal,  Coke  &  Iron  Co.  v.  Farring-  track.  Woodward  Iron  Co.  v. 
ton,  144  Ala.  157,  39  So.  898.  An  Cook,  124  Ala.  349,  27  So.  455. 
employee  intrusted  with  the  duty  831.  Mobile  &  Ohio  R.  Co.  v. 
of  seeing  that  a  tram  track  in  a  Thomas,  42  Ala.  672. 
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pany  must  rely,  and  that  in  performing  Ms  duties  in 
respect  to  the  train  and  in  giving  orders  to  the  overseer, 
he  was  but  a  fellow-servant.*'^ 

Duty  as  to  employing  competent  servants  non-del- 
egable. 

Where  there  is  a  general  manager  or  superintendent 
who  is  invested  by  the  common  employer  with  the  duty 
and  authority  of  employing  and  discharging  inferior 
agents  and  servants  who  are  under  him,  the  master  is 
responsible  for  the  acts  of  negligence  on  the  part  of  the 
superintendent  in  failing  to  exercise  due  care  and  dili- 
gence in  the  employment  of  competent  agents,  or  in  not 
dismissing  those  who  are  proved  to  be  incompetent. *'' 

Whoever  exercises  this  power  of  appointing  and  re- 
moving employees  or  servants,  though  his  grade  of 
employment,  as  to  other  matters,  makes  him  their 
fellow-servant,  exercises  a  corporate  function;  and  though 
he  be  ever  so  competent  himself,  and  due  care  has  been 
exercised  in  selecting  him  for  that  purpose,  his  negli- 
gence or  mistakes  in  selecting  employees  are  the  negh- 
gence  or  mistakes  of  the  corporation.*'^ 

Superior  servant  rule  repudiated. 

It  is  not  the  relative  grades  of  different  of&cers  or  em- 
ployees, or  the  subordination  of  one  to  the  other,  which 
determines  when  they  are  fellow-servants  in  relation  to 
their  common  employer.  Those  officers  or  agents  who 
represent  the  master  in  the  selection  of  other  servants  or 
employees,  or  in  furnishing  appliances  in  the  first  in- 
stance, while  in  the  performance  of  such  duties  are  not 
fellow-servants  with  those  otherwise  employed,  irre- 
spective of  grade.  *'° 

832.  Mobile  &  Ohio  R.  Co.  v.  Ala.  R.  Co.,  61  Ala.  554,  32  Am. 
Smith,  59  Ala.  245.  Rep.  8. 

833.  Walker  v.  Boiling,  22  Ala.  835.    Smoot  v.  Mobile  &  M.  R. 
294.  Co.,  67  Ala.  13. 

834.  Tyson  v.  South  &  North 

M.  &  S.— 43 
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General  manager. 

In  at  least  one  case  in  this  state,  the  court  has  appar- 
ently held  that  a  general  manager  of  a  railroad  was  a 
fellow-servant  when  his  neghgence  was  not  in  connection 
with  a  non-delegable  duty.^^^ 

Conductor. 

Where  the  contention  was  that  a  conductor  in  the 
control  of  a  train  out  on  the  road  is  in  the  shoes  of  the 
company,  and  a  vice  principal,  to  whom  the  law  will 
impute  the  knowledge  of  all  facts  as  to  the  roadway, 
etc.,  which  are  known  or  ought  to  be  known  to  the 
company  itself,  it  was  said:  But  our  own  cases  and 
perhaps  the  weight  of  authority  generally  support  a 
contrary  view,  at  least  to  the  extent  of  holding,  without 
regard  to  grade  or  rank  and  whether  the  element  of 
personal  control  enters  into  the  consideration  or  not, 
all  who  are  servants  of  the  common  master,  engaged  in 
the  same  general  business,  subject  to  the  same  general 
control,  and  are  paid  out  of  the  common  fund,  are  fellow- 
servants  in  respect  to  aU  acts  done  in  the  common  serv- 
ice, unless  the  duty  performed  by  them  is  such  as  prop- 
erly applies  to  the  master  as  such,  and  in  which  case 
they  take  the  place  of  the  master,  and  he  is  chargeable 
with  their  acts  as  if  performed  by  him  personally,  with 
all  knowledge  in  the  premises  which  the  law  imputes 
to  him.^'' 

IX.  Aetzona. 

§  606.  Common  law  rule. 

The  court  followed  the  rule  ia  the  Ross  case  by  holding 
that  a  negligent  conductor  is  not  a  fellow-servant  of  a 
section  foreman  riding  on  the  train  from  his  place  of 

836.    A    superintendent,    when  forming  their  duties.    Mobile,  etc., 

performing  other  duties,  is  to  be  R.  Co.  v.  Smith,  69  Ala.  245.     See 

considered  a  fellow-servant.  It  does  also  Tyson  v.  Railroad  Co.,  61  Ala. 

not  change  the  relation  that  he  has  654,  32  Am.  Rep.  8. 

power  and  authority  to  hire  and  837.     Georgia   Pac.    R.    Co.    v. 

discharge    workmen    or    direct    or  Davis,  92  Ala.  300,  9  So.  252,  25 

control  them  in  the  manner  of  per-  Am.  St.  Rep.  47. 
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work/'^  but  on  a  subsequent  repeal  reversed  themselves 
and  held  the  two  fellow-servants  under  the  rule  in  the 
Baugh  case.*'^ 

The  federal  Employers'  Liability  Act  of  1908  applies 
where  the  employer  is  a  common  carrier,  prior  to  the 
admission  of  Arizona  as  a  state. 


X.  Arkansas. 


See. 

607.  Statutory  provisions. 

608.  Common  law  rule. 

Duty  to  instruct  and  w^am. 

Doctrine  of  superior  and  sub- 
ordinate recognized  to  a 
limited  extent. 

Duty  of  supervision  as  non- 


See. 


delegable — close  connec- 
tion with  superior  serv- 
ant rule. 

Foreman  and  bridge  crew. 

Train  dispatcher. 

Vice-principal  while  doing 
manual  labor  of  servant. 


§  607.  Statutory  provisions. 

In  1907  a  statute  was  passed  in  Arkansas  abolishing 
the  doctrine  of  fellow-servants  in  toto  where  the  em- 
ployer is  a  corporation  of  any  kind  or  a  railroad  or  coal 
mining  company,  incorporated  or  imincorporated.*^" 


838.  McGiU  v.  Southern  Pac. 
Co.,  4  Ariz.  116,  33  Pac.  821. 

839.  Southern  Pac.  Co.  v.  Ma- 
gill,  5  Ariz.  36,  44  Pac.  302,  in  which 
case  the  court  distinguishes  the 
Ross  ease  on  the  ground  of  the  dif- 
ference in  authority  as  to  the  re- 
spective conductors  and  the  fact 
that  in  the  Ross  case  the  injured 
servant  was  an  engineer,  and  holds 
that  the  conductor  and  sectionman 
were  not  in  different  departments. 

840.  Hereafter  aU  railroad  com- 
panies, operating  within  this  state, 
whether  incorporated  or  not,  and 
all  corporations  ot  every  Hnd  and 
character,  and  every  company, 
whether  incorporated  or  not,  en- 
gaged in  the  mining  of  coal,  who 
may  employ  agents,  servants  or 
employees,  the  latter  being  in  the 


exercise  of  due  care,  shall  be  liable 
to  respond  in  damages  for  injuries 
or  death  sustained  by  any  such 
agent,  employee  or  servant,  result- 
ing from  the  careless  omission  of 
duty  or  negligence  of  any  other 
agent,  servant  or  employee  of  the 
said  employer,  in  the  same  manner 
and  to  the  same  extent  as  if  the 
carelessness,  omission  of  duty  or 
negligence,  causing  the  injury  or 
death,  was  that  of  the  employer. 
Laws  1907,  p.  162.  This  statute 
abolishes  the  common  law  doctrine 
of  feUow-servants  as  to  aU  corpora- 
tions and  unincorporated  railroad 
and  coal  mining  companies.  See  St. 
Louis  Southwestern  R.  Co.  v. 
Burdg,  93  Ark.  88;  Soard  v.  West- 
em  Anthracite  Coal  &  Mining  Co., 
92  Ark.  502, 
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This  statute  has  been  held  valid, ^^^  and  it  entirely 
supersedes  the  1893  statute  relating  to  railroad  corpo- 
rations which  estabUshed  the  superior  servant  and  dif- 
ferent department  rule.^*^ 


841.  Ozan  Liunber  Co.  v.  Bid- 
die,  87  Ark.  587;  Aliiminmn  Co.  of 
North  America  v.  Ramsay,  89  Ark. 
622,  117  S.  W.  668. 

842.  Kirby's  Digest,  sees.  6658, 
6660,  Act  Feb.  28,  1893.  Section 
6658.  AH  persons  engaged  in  the 
service  of  any  railway  corporation, 
foreign  or  domestic,  doing  business 
in  this  state,  who  are  entrusted  by 
such  corporation  with  the  author- 
ity of  superintendence,  control,  or 
command,  over  other  persons  in 
the  employ  or  service  of  such  cor- 
poration, or  with  authority  to  di- 
rect any  other  employee  in  the  per- 
formance of  any  duty  ot  such  em- 
ployee, are  vice-principals  of  such 
corporation,  and  are  not  feUow- 
servants  with  such  employees.  Sec- 
tion 6659.  All  persons  who  are  en- 
gaged in  the  common  service  of 
such  railway  corporations,  and  who, 
while  so  engaged,  are  working  to- 
gether to  a  common  purpose,  of 
same  grade,  neither  of  such  per- 
sons being  entrusted  by  such  cor- 
poration with  any  superintendence 
or  control  over  their  feUow-em- 
ployees,  are  feUow-servants  with 
each  other;  provided  nothing  here- 
in contained  shall  be  so  construed 
as  to  make  employees  of  such  cor- 
poration, in  the  service  of  such  cor- 
poration, fellow-servants  with  oth- 
er employees  of  such  corporation 
engaged  in  any  other  department 
of  service  of  such  corporation.  Em- 
ployees who  do  not  come  within 
the  provisions  of  this  section  shaU 
not  be  considered  fellow-servants. 


Section  6660.  No  contract  made 
between  the  employer  and  em- 
ployee based  upon  the  contingency 
of  the  injury  or  death  of  the  em- 
ployee, limiting  the  liability  of  the 
employer  under  this  act,  or  fixing 
the  damages  to  be  recovered,  shall 
be  valid  and  binding.  Within  this 
statute  the  foreman  of  a  switching 
crew,  with  no  power  to  employ 
men,  but  only  to  report  them  for 
negligence  or  refusal  to  do  then- 
work,  was  a  vice-principal  as  to  the 
members  of  such  crew.  St.  L.,  I. 
M.  &  S.  R.  Co.  V.  Twohy,  67  Ark. 
209,  54  S.  W.  677,  77  Am.  St.  Rep. 
109.  Under  the  statute,  the  bur- 
den is  upon  the  plaintiff,  where  in- 
jury is  caused  to  a  fireman  through 
the  negligence  of  the  engineer,  to 
show  that  the  latter  is  not  his  fel- 
low-servant, by  making  it  appear 
that  he  had  superintendence  or 
control  over  the  fireman.  Kansas 
City,  Ft.  S.  M.  R.  Co.  v.  Becker, 
63  Ark.  477,  39  S.  W.  358,  77  Am. 
St.  Rep.  78. 

Cab  inspeotob  and  switch  en- 
gine CREW.  An  assistant  car  in- 
spector and  the  crew  of  a  switch . 
engine  were  held  to  be  fellow-serv- 
ants. Snellen  v.  Kansas  City 
Southern  R.  Co.,  82  Ark.  334,  102 
S.  W.  193. 

Members  or  section  crew  re- 
moving OLD  RAILS.  Members  of  a 
section  crew  engaged  in  removing 
old  rails  are  fellow-servants,  and 
the  master  is  not  liable  for  injuries 
to  one  caused  by  the  negligence  of 
another.     St.  Louis,  I.  M.  &  S.  R. 
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To  reiterate,  if  the  employer  is  an  individual  or  a 
partnership,  the  common  law  rules  apply,  pro\dded  the 
employer  is  not  an  unincorporated  railway  or  coal  mining 
company;  but  if  the  employer  is  such  an  unincorporated 
company  or  a  corporation  of  any  kind,  the  defense  of 
fellow-servants  cannot  be  set  up. 


Co.  V.  Jamison,  87  Ark.  511,  113 
S.  W.  41. 

Car  inspector  and  switch  en- 
gine FOREMAN.  A  car  inspector 
and  an  engine  foreman  in  charge  of 
a  switch  engine,  not  working  to- 
gether for  a  common  purpose,  but 
engaged  in  different  departments 
of  the  service,  are  not  fellow-serv- 
ants within  the  statute.  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Depree,  84  Ark. 
377,  105  S.  W.  878,  120  Am.  St. 
Rep.  74. 

Conductor  in  charge  of  grav- 
el  TRAIJSr    AND    car   INSPECTOR.       A 

railroad  conductor  in  charge  of  a 
gravel  train  and  a  car  inspector  are 
not  feUow-servants,  being  in  differ- 
ent departments.  St.  Louis,  South 
Western  R.  Co.  v.  Lewis,  91  Ark. 
343,  121  S.  W.  268. 

Conductor  and  foreman.  A 
train  dispatcher  and  conductor  are 
not  feUow-servants  with  a  foreman. 
Choctaw,  O  &  G.  R.  Co.  v.  Dough- 
erty, 77  Ark.  1,  91  S.  W.  768. 

Conductor  construction  train 
AND  trackman.  A  conductor 
in  charge  of  a  construction  train 
and  an  employee  engaged  in  con- 
struction work  on  the  road  bed, 
are  not  feUow-servants.  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Boyles,  78  Ark. 
374,  95  S.  W.  783. 

Foreman  section  crew  and 
crew.  The  foreman  of  a  section 
gang,  under  the  statute,  is  not  a 
fellow-servant  of  the  men  under 
Tii'tti  by  reason  of  the  fact  that  they 


are  under  his  control.  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Rickman,  65  Ark. 
138,  45  S.  W.  56. 

Foreman  switching  crew  and 
switchmen  of  another  crew. 
Under  the  statute  making  persons 
engaged  in  the  service  of  railroad 
corporations,  who  are  intrusted 
with  superintendence  or  control 
over  their  co-employees,  vice-prin- 
cipals, and  providing  that  those  en- 
gaged in  the  same  grade  of  service 
are  fellow-servants  when  neither 
is  intrusted  with  superintendence 
or  control  over  his  feUow-servants, 
it  was  held  that  the  foreman  of  a 
switching  crew  and  a  switchman  of 
another  crew  were  not  feUow-serv- 
ants.  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  McCain,  67  Ark.  377,  55  S.  W. 
165. 

Inspector  op  round  house  and 
FIREMAN.  Under  the  statute  pro- 
viding that  all  persons  engaged  in 
the  common  service  of  a  raUroad 
corporation,  and  who  while  so  en- 
gaged are  working  together  in  the 
same  department  of  service  and  to 
a  common  purpose,  neither  of  whom 
is  intrusted  by  such  corporation 
with  any  superintendence  or  con- 
trol over  his  fellow-servants,  the 
inspector  of  a  round  house,  who  is 
subject  to  the  authority  of  the  ma- 
chinist department  of  the  railroad 
company,  is  not  a  feUow-servant  of 
a  fireman  while  on  the  road  who  is 
subject  to  the  authority  of  the 
transportation  department.     Kan- 


1610 


Master  and  Servant. 


§608 


§  608.  Common  law  rule. 

Where  the  master  is  not  a  corporation  or  a  railroad  or 
coal  mining  company,  it  is  important  to  determine  the 
common  law  rules  relating  to  feUow-servants  as  prevailing 
in  this  state.  The  rule  of  non-delegable  duties  was  laid 
down  in  an  early  case,^*'  but  such  non-delegable  duties 
were  afterwards  held  not  to  include,  in  all  cases,  the  duty 
to  inspect  and  repair.*^* 


sas  City,  Ft.  S.  &  M.  R.  Co.  v. 
Becker,  67  Ark.  1,  54  S.  W.  406,  46 
L.  R.  A.  814. 

Teamster  with  assistants  and 
FIRE  KNOCKER.  Under  the  statute 
a  hostler  in  a  railroad  yard  with  as- 
sistants under  him  is  not  a  fellow- 
servant  with  a  flre  knocker.  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Thur- 
mond, 70  Ark.  411,  68  S.  W.  488. 

Telegraph  operator.  A  tel- 
egraph operator  under  the  Arkan- 
sas statute,  is  not  a  fellow-servant 
of  operators  on  trains  in  the  act  of 
delivering  orders.  St.  Louis  &  S. 
F.  R.  Co.  V.  Furry,  114  Fed.  898. 

843.  Where  the  performance  of 
duties  peculiar  to  the  master,  and 
properly  appertaining  to  him  as 
such,  is  intrusted  to  one  who  is  in 
other  respects  a  mere  workman 
upon  the  footing  of  others,  such 
workman,  quo  ad  hoc  and  to  the 
axtent  of  the  master's  duty  in- 
trusted to  him,  stands  in  the  mas- 
ter's place  and  his  negligence  binds 
the  master.  Whenever  the  master 
delegates  to  another  the  perform- 
ance of  a  duty  to  his  servants 
which  the  master  has  impliedly 
contracted  to  perform  in  person, 
or  which  rests  upon  him  as  an  ab- 
solute duty,  he  is  liable  for  the  man- 
ner in  which  that  duty  is  performed 
by  the  middle  man  whom  he  has 
elected  as  his  agent;  and  to  the 


extent  of  his  discharge  of  these 
duties  by  the  middleman,  he  stands 
in  the  place  of  the  master;  but  as 
to  all  other  matters  he  is  a  mere  co- 
servant;  and  the  question  is  not 
whether  the  master  reserved  over- 
sight and  discretion  to  himself, 
but  whether  he  did  in  fact  clothe 
the  middleman  with  power  to  per- 
form the  duties  as  to  the  servant 
injured.  Fones  v.  Phillips,  39  Ark. 
17,  43  Am.  Rep.  264. 

844.  It  is  undoubtedly  the  rule 
in  this  state  that  it  is  a  duty  incum- 
bent upon  the  master,  and  which  he 
cannot  delegate  to  another,  so  as 
to  relieve  himself  from  responsi- 
bility to  a  servant  who  is  injured 
by  its  negligent  performance  by 
such  other,  to  furnish  and  supply 
for  the  use  of  his  servants  reason- 
ably suitable  and  safe  ways  and 
appliances;  but  that  as  to  repairs, 
or  maintaining  the  same  in  such 
reasonably  safe  condition,  the  mas- 
ter may  delegate  the  performance 
of  such  duties  to  a  limited  extent, 
to  others,  and  thus  be  relieved  from 
personal  liability  for  neglect  in 
their  performance.  To  what  ex- 
tent and  under  what  conditions  he 
may  do  this,  is  best  expressed  by 
the  supreme  court  of  this  state  in 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Rice, 
51  Ark.  467,  11  8.  W.  699.  The 
question  under  consideration  was 


§608 


Fbllow-Seevants. 


1611 


Thus,  at  common  law,  a  brakeman  and  car  repairer 
are  fellow-servants  and  each  assumes  the  risk  of  the 
other's  negUgence  in  the  performance  of  his  services, 
and  the  company  is  not  liable  to  either  for  the  negligence 
of  the  other.  Car  inspectors  are  not  placed  in  charge  of  a 
separate  department  of  the  company's  business,  nor  do 


■wtetlier  a  yard  inspector,  whose 
duty  it  was  to  examine  all  cars  as 
they  arrived,  repair  all  sUght  de- 
fects he  found  in  them,  and,  in  ease 
of  more  serious  defects,  mark  them 
"B.  O.",  and  have  them  sent  to  the 
repair  shops,  and  a  yard  foreman, 
whose  duties  were  to  make  up 
trains  in  the  yard,  couple  cars,  and 
move  cars  marked  "B.  O."  to  the 
repair  shops,  were  fellow-servants. 
The  trial  court  had  charged  the 
jury  that  the  duty  which  defendant 
owed  to  its  employees  to  exercise 
ordinary  care  and  prudence  in  fur- 
nishing them  safe  appliances  with 
which  to  perform  the  service  in- 
trusted to  them,  and  to  keep  said 
appliances  in  good  repair,  could  not 
be  delegated  to  an  agent  or  serv- 
ant of  defendant,  so  as  to  relieve 
defendant  from  responsibility,  and 
that  master  may  not  be  "able  to 
perform  this  duty  in  person,  but  he 
must  see  that  some  one  discharges 
it  faithfully  for  him.  He  cannot 
shirk  the  responsibility.  The  law 
casts  upon  him  certain  duties  to 
perform,  and  if  he  deputes  them  to 
another,  the  latter,  as  to  these  du- 
ties, is  not  a  fellow-servant  with 
the  other  employees,  but  stands  in 
the  master's  place,  and  his  negli- 
gence is  the  negligence  of  the  mas- 
ter. It  is  not  material  what  the 
rank  of  the  servant  or  agent  is,  if 
he  is  deputed  to  perform  a  duty 
which  the  employer  owes  to  his 
employees,  the  employer  is  deemed 


to  be  present,  and  is  responsible 
for  the  manner  in  which  it  is  per- 
formed," etc.  The  supreme  court, 
after  stating  that  one  Une  of  au- 
thorities held  the  rule  as  stated  by 
the  trial  coiu't,  said  that  "the  duty 
of  the  master  to  furnish  safe  appli- 
ances is  performed  by  having  re- 
pair shops  to  maintain  its  tools, 
rolling  stock,  etc.,  in  repair,  by  hav- 
ing its  inspectors  determine  when 
a  general  overhauhng  may  be  had, 
and,  at  convenient  stations  along 
the  line,  detect  such  injuries  as  may 
have  been  received  en  route,  and 
the  employment  and  retention  of 
persons  competent  for  the  per- 
formance of  such  service.  While 
we  recognize  the  liability  of  the 
railway  company  for  the  wilful  or 
negligent  default  of  its  chief  in- 
spectors and  those  deputed  to  su- 
pervise the  condemnation  of  un- 
suitable tools,  rolling  stock,  etc.,  we 
cannot  assent  to  the  proposition 
that  every  yard  inspector  on  the 
line  of  a  railroad  is  a  vice-princi- 
pal." The  court  held  that  the 
yard  foreman  and  yard  master 
were  not  only  employed  and  paid 
by  the  same  corporation,  but  their 
separate  services  had  an  immediate 
and  common  object, — the  moving 
of  trains.  Neither  works  under 
the  other,  and  each  takes  the  risk 
of  the  other's  neghgence — citing 
St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Gaines,  46  Ark.  555,  13  S.  W.  740. 
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their  duties  require  any  special  meelianical  skill.  They 
make  a  general  cursory  examination  of  the  cars  upon 
arrival  at  the  yard  so  as  to  detect  any  patent  defects. ^*^ 

So  where  the  railroad  company's  car  repairers  work  im- 
der  the  control  of  the  foreman  of  its  round  house,  who 
also  has  the  power  to  employ  and  discharge  such  men,  a 
car  inspector  who  also  works  under  such  foreman,  and 
whose  duty  it  is  to  inspect  the  cars  and  call  attention  of 
the  car  repairers  to  defects,  and  superintend  the  repairs, 
is  the  fellow-servant  of  such  car  repairers.**^ 

But  where  the  duty  of  inspecting  a  mine  for  gas  is 
delegated  to  a  servant,  he  is,  while  in  the  performance 
of  that  duty,  as  to  his  feUow- workmen,  a  vice  principal.**^ 

Duty  to  instruct  and  warn. 

It  is  held  that  one  who  has  power  to  employ  and  dis- 
charge laborers  is  a  vice  principal  as  regards  the  duty 
to  warn  laborers  of  special  risks  in  their  employment.  ^^* 

Just  what  effect  the  power  to  hire  and  discharge  has,  is 
not  apparent,  since  the  proper  theory  for  the  holding 
is  the  inability  to  delegate  the  duty,  the  duty  to  warn  be- 
ing non-delegable.^*^ 

Doctrine  of  superior  and  subordinate  recognized  to  a 
limited  extent. 
The  doctrine  of  superior  and  subordinate  is  recognized 
and  enforced  to  a  hmited  extent,  not  as  fully  as  in  Ohio, 
or  as  restrictedly  as  in  most  of  the  states.  The  extent  of 
the  authority,  and  control  over  other  employees,  is  an 
important  factor.  It  is  not  every  foreman  having  charge 
of,  or  control  over,  others,  who  thus  becomes  a  vice  prin- 
cipal; nor  is  it  essential  that  the  superintending  servant 
should  be  in  charge  of  a  department  or  branch  of  the 

845.  St.  Louis,  I.  M.  &  S.  R.  848.  Ft.  Smitli  OU  Co.  v.  Slo- 
Co.  V.  Gaines,  46  Ark.  555,  13  S.  ver,  58  Ark.  168,  24  S.  W.  106;  Bur- 
W.  740.  rows  v.  Ozark  White  Lime  Co.,  82 

846.  Fordyee  v.  Briney,  58  Ark.  Ark.  343,  101  S.  W.  741. 

206,  24  S.  W.  250.  849.    Archer  Foster  Const.  Co. 

847.  Western  Coal  Mining  Co.  v.  Vaughn,  79  Ark.  20,  94  S.  W. 
V.  Buchanan,  82  Ark.  499,  102  S.      717. 

W.  692. 
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business  or  clothed  with  the  authority  and  discretion 
of  hiring  and  discharging  the  subordinate  servants.  The 
supreme  court  expressed  their  conclusions  upon  this 
branch  of  the  subject  from  a  review  of  cases,  as  follows: 
"And  it  seems  that  the  courts  have  been  inchned  to  deter- 
mine whether  the  relation  exists  or  does  not  exist  according 
to  the  circumstances  of  each  case  as  it  arises,  rather  than 
to  formulate  any  rule  of  general  apphcation."*^" 

Duty  of  supervision  as  non-delegable — close  connec- 
tion with  superior  servant  rule. 
The  duty  of  supervision,  where  necessary  for  the  safety 
of  employees,  has  been  held  non-delegable;  and  in  so 
holding  the  court  ia  effect  affirm  to  some  extent  the 
superior  servant  rule.^^^ 


850.  Bloyd  v.  St.  Loiiis  &  S.  F. 
R.  Co.,  58  Ark.  66,  22  S.  W.  1089, 
41  Am.  St.  Rep.  85. 

851.  The  court  conclude  that 
the  relation  indicated  by  the  words 
foreman  and  vice-principal  in  some 
of  the  adjudged  cases  is  apparently 
made  to  depend  more  upon  the  ex- 
tent and  magnitude,  than  upon  the 
nature,  of  the  work  of  which  the 
offending  servant  has  charge;  while 
other  courts,  proceeding  upon  what 
is  said  to  be  sounder  principle, 
have  attached  no  importance  to 
the  extent  of  the  work,  but  have 
considered  only  whether  it  was 
such  as  required  a  skillful  or  care- 
ful supervision,  and  where  such 
supervision  was  necessary  to  the 
safety  of  the  laborers  engaged  upon 
the  work,  they  have  held  it  was  the 
master's  duty  to  bestow  it,  and 
that,  if  he  appointed  an  agent  to 
perform  that  duty,  he  was  respons- 
ible for  his  negligence.  They  evi- 
dently approve  of  the  Connecticut 
rule  in  this  respect,  and  claim  that 
the  Ross  ease  and  the  more  recent 


case  of  Baltimore  &  O.  R.  Co.  v. 
Baugh,  149  U.  S.  368,  13  Sup.  Ct. 
914,  were  decided  upon  such  prin- 
ciple, or,  at  least,  such  a  rule  was 
approved.  A  foreman  of  a  crew 
engaged  in  driving  piles  for  a  trestle 
for  a  railroad  company,  whose  busi- 
ness extended  to  many  bridges  and 
who  had  charge  of  all  the  men  in 
the  crew,  including  the  train  men 
when  co-operating  with  the  other 
men  in  building  and  repairing 
trestles,  was  held  a  vice-principal 
for  whose  neghgence,  while  in 
charge  of  such  crew,  causing  injury 
to  a  member  thereof,  the  company 
was  hable.  It  was  said:  "The 
material  question  is  whether  the 
oilending  servant  was  a  mere  fore- 
man overseeing  a  gang  of  laborers, 
or  was  an  agent  of  the  company 
clothed  with  its  authority  in  the 
management  and  supervision  of 
such  part  of  its  business,  as  to  make 
him  the  company's  representative. 
If  he  occupied  the  former  position 
the  laborers  had  assumed  the  risk  of 
his  negligence,  but  in  the  latter  case 
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Foreman  and  bridge  crew. 
One  employed  by  a  railroad  company  as  foreman  over  a 
crew  whose  duty  it  is  to  repair  bridges  and  trestles,  and 
who,  for  such  purpose,  is  supplied  by  the  company  with 


he  was  a  vice-principal,  and  if  he 
was  guilty  of  negligence  in  that  ca- 
pacity the  company  was  liable.  We 
think  in  determining  this  question 
no  importance  should  be  attached 
to  the  incident  of  the  work,  but 
rather  whether  the  work  was  such 
as  required  a  skilful  or  careful  su- 
pervision; and  where  such  super- 
vision is  necessary  to  the  safety  of 
the  laborers  engaged  upon  the 
work,  it  is  the  master's  duty  to  be- 
stow it  and  if  he  appoints  an  agent 
to  perform  that  duty  he  is  respon- 
sible for  his  negligence."  In  refer- 
ring to  another  ease,  it  was  further 
said:  "Now  it  was  not  the  rank 
or  title  of  the  manager  which  made 
the  company  present  in  his  per- 
son, but  the  authority  with  which 
he  was  clothed,  and  the  duty  of  su- 
pervision which  he  attempted  to 
perform,  and  if  any  ofBcer  or  agent 
of  inferior  grade  had  been  for  the 
time  invested  with  the  same  power, 
and  had  undertaken  to  perform  the 
same  duty,  the  company  would,  we 
think,  have  been  equally  liable  for 
his  negligence."  Bloyd  v.  St.  Louis, 
S.  F.  R.  Co.,  58  Ark.  66,  22  S.  W. 
1089,  41  Am.  St.  Rep.  85.  This 
doctrine  of  formal  supervision  of 
the  business  or  of  a  particular  part 
thereof  seems  to  be  a  very  import- 
ant feature  of  the  law  of  negligence 
in  this  state.  It  has  been  applied 
to  mere  detail  of  a  mere  incidental 
work.  Thus,  where  the  superin- 
tendent of  car  repairs  in  a  railroad 
company's  yard  complained  of  the 
violation   of   the   rule   prohibiting 


switching  on  the  repair  tracks  with- 
out permission  from  the  foreman 
of  repairs,  the  yard  master  was  or- 
dered to  enforce  this  rule  and  have 
the  cars  on  the  repair  tracks  moved 
at  a  certain  hour  each  day;  and  at 
that  hour  he  sent  a  switchman  and 
engineer  with  an  engine  to  move 
cars  under  the  direction  of  the  fore- 
man of  repairs,  who  ordered  them 
to  move  certain  ears  and  warned 
them  against  going  upon  the  track 
where  deceased  was  working  under 
a  jacked  up  car.  Soon  after  the 
switchman  threw  the  switch,  and 
without  warning  the  deceased 
caused  a  train  of  oars  to  be  backed 
against  the  car,  which  fell  and  killed 
such  repairer.  It  was  held  that 
the  company  was  liable.  The  par- 
ticular ground  upon  which  this 
ruling  was  based  appears  to  be  that 
as  it  was  known  that  the  rule  was 
not  effectual  as  a  means  of  pro- 
tection, it  was  the  duty  of  the  yard 
master  to  personally  supervise  this 
particular  work,  and  as  to  such 
duty  of  supervision  it  was  personal 
to  the  master.  St.  Louis,  A.  &  T. 
R.  Co.  V.  Triplett,  54  Ark.  289,  15 
8.  W.  831, 16  S.  W.  266,  11  L.  R.  A. 
773.  It  is  broadly  stated  that,  in 
railroading,  on  account  of  its  dan- 
gers and  complications  and  number 
of  men  engaged,  the  duty  of  the 
company  to  its  employees  requires 
control,  direction  and  supervision 
on  the  part  of  the  company.  This 
duty  is  personal,  and,  if  delegated, 
the  company  remains  responsible 
for    the    manner    of   its    exercise. 
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cars  in  whieli  he  boards  the  crew,  the  company  moving 
the  cars  as  required,  is  a  fellow-servant  of  the  engineer  of  a 
train  which  collides  with  the  one  to  which  the  cars  are 
attached,  and  cannot  recover  for  personal  injuries  re- 
ceived. *^^ 

Where  the  foreman  of  a  gang  of  bridge  carpenters 
employed  by  a  railroad  company,  took  up  the  slack  of  a 
rope  suspended  across  the  railroad  track  on  the  bridge 
which  he  and  his  men  were  repairing,  and  wrapped  the 
lower  end  of  it  around  a  brace  of  the  bridge  for  the  pur- 
pose of  holding  it  while  an  engine  passed  under  it,  it  was 
held  that  in  so  doing  he  was  not  performing  the  master's 
duty,  but  an  act  of  labor  in  common  with  the  labor  of  such 
carpenters,  and  as  to  such  act  he  was  their  feUow-serv- 
ant.^^^ 

Train  dispatcher. 

A  train  dispatcher  who  controls  the  movement  of  trains 
represents  the  company,  and  is  not  a  feUow-servant  of  an 
engineer  injured  in  a  coUision  resulting  from  his  negli- 
gence. ^^^ 

Vice  principal  while  doing  manual  labor  of  servant. 
A  vice  principal  in  doing  the  manual  labor  of  a  servant 
with  other  servants,  is  deemed  a  fellow-servant.^" 

Therefore,  the  question  as  to  who  is  v.  Barry,  58  Ark.  198,  23  S.  W. 

a  vice-principal  or  fellow-servant  1097. 

in  any  given  case  is  mostly,  if  not  855.     Archer  Foster  Const.  Co. 

altogether,  a  matter  of  fact,  each  v.  Vaughn,  79  Ark.  20,  94  8.  W. 

case  standing  on  its  own  set  of  717;  Texarkana  Telephone  Co.  v. 

facts.     Kansas  City,  Ft.  S.  &  M.  Pemberton,  86  Ark.  329,  119  S.  W. 

R.  Co.  V.  Hammond,  58  Ark.  324,  257.  A  foreman  under  whom  work- 

24  S.  W.  723.  men  are  employed  is  their  feUow- 

852.  St.  L.,  S.  W.  R.  Co.  v.  servant  when  engaged  with  them 
Henson,  61  Ark.  302,  32  S.  W.  in  a  common  task,  but  when  as- 
1079.  suming  or  discharging  duties  per- 

853.  St.  Louis,  A.  &  T.  R.  Co.  sonal  to  the  master  he  is  a  viee- 
v.  Torrey,  58  Ark.  217,  24  S.  W.  principal  Texarkana  Tel.  Co.  v. 
244.  Pemberton,   86  Ark.   329,   111   S. 

854.  Little  Rock  &  M.  R.  Co.  W.  257. 
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§  609.  Statutory  provisions. 

Up  to  1907,  the  question  of  fellow-servants,  in  other 
respects  than  as  to  such  servants  engaged  in  the  perform- 
ance of  duties  personal  to  the  master,  was  regulated 
by  a  provision  of  the  Code  (sec.  1870)  which  provided: 
"An  employer  is  not  bound  to  indemnify  his  employee 
for  losses  suffered  by  the  latter  in  consequence  of  the 
ordinary  risks  of  the  business  in  which  he  is  employed 
nor  in  consequence  of  the  negligence  of  another  person 
employed  by  the  same  employer  in  the  same  general 
business,  unless  he  has  neglected  to  use  ordinary  care  in  the 
selection  of  the  culpable  employee."  The  decisions  based 
upon  this  provision  held  that  it  was  but  a  declaration  of 
the  common  law.  It  recognized  no  distinction  growing 
out  of  the  grades  of  employment  of  the  respective  em- 
ployees, nor  did  it  give  any  effect  to  the  circumstance 
that  the  fellow-servant  through  whose  negligence  the  in- 
jury came  was  the  superior  of  the  servant  injured  in  the 
general  service  in  which  they  were  in  common  engaged. ^^^ 


856.  McLean  v.  Blue  Point 
Gravel  Min.  Co.,  51  Cal.  258.  It 
had  been  thought  that  the  fore- 
going doctrine  was  modified  at 
least  by  the  decisions  of  the  court 
in  McKune  v.  Railway  Co.,  66  Cal. 
302,  6  Pac.  482,  and  Beeson  v. 
Green  Mountain,  G.  &  M.  Co.,  57 
Cal.  20.  There  was  nothing  in  the 
facts  in  those  cases  or  in  the  points 
actually  decided  to  justify  such  be- 
lief; yet  there  was  that  in  the  lan- 
guage used  which  might  mislead 
in  support  of  the  view  that  the  rule 
was    modified.     For    instance,    in 


McKune  v.  Railway  Co.,  the  court 
said:  "We  think  the  jury  were 
justified  in  concluding  that  the 
facts  presented  a  case  where  a  la- 
borer placed  by  the  company  under 
the  direction  of  a  foreman  and 
while  acting  under  such  direction 
in  the  ordinary  pursuit  of  his  labor 
for  the  company,  was  injured  by 
an  occurrence  caused  by  the  com- 
pany, and  that  the  company  alone 
was  guilty  of  negligence."  The 
facts  in  the  case  were  that  the  train 
dispatcher  and  material  agent  of 
the  defendant  negligently  sent  out 
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In  1907  the  statute  was  amended  (Civ.  Code,  §  1970) 
by  making  the  master  liable  (1)  where  the  injury  resulted 
from  neglect  of  any  agent  or  officer  of  the  employer,  supe- 
rior to  the  employee  injured,  or  of  a  person  employed 
by  such  employer  having  the  right  to  control  or  direct  the 


an  extra  train  wHcli  collided  •with 
the  plaintiff,  a  track  laborer,  while 
riding  on  a  hand  car.  The  court 
merely  decided  that  such  train  dis- 
patcher was  not  a  feUow-servant 
with  the  plaintiff;  that  he  repre- 
sented the  defendant.  He  was  a 
vice-principal,  employed  and  dis- 
charged men,  and  directed  the 
movement  of  trains.  When  he  di- 
rected the  extra  train  to  go  upon 
the  road  the  defendant  did  it.  Bee- 
eon  V.  Green  Mountain,  G.  &  M. 
Co.  was  decided  upon  the  principle 
of  the  master's  duty  to  furnish  safe 
appliances.  It  was  there  held  that 
as  the  master  was  bound  to  fur- 
nish employees  safe  materials  and 
structures  and  keep  the  same  in  re- 
pair, this  obligation  could  not  be 
delegated  to  another,  so  as  to  re- 
lieve the  master  from  responsibility 
for  an  injury  resulting  to  a  servant 
caused  by  the  negligence  of  one  to 
whom  this  duty  had  been  del- 
egated. It  was  also  stated  by  the 
court:  "Whenever  the  nature  of 
the  business  is  such  as  to  involve 
the  appointment  of  subalterns  by 
middlemen  and  to  withdraw  the 
principal  from  the  management  of 
the  business,  then  the  principal  is 
liable  for  the  negligence  of  the  mid- 
dleman in  making  the  appoint- 
ment, on  the  ground  that  the  negli- 
gence is  that  of  the  principal  and 
not  of  a  feUow-servant  of  the 
plaintiff."  All  doubts  upon  the 
question  if  any  such  were  justified, 
were  removed  by  the  decision  of 


the  court  in  Stephens  v.  Doe,  73 
Cal.  26,  14  Pac.  378,  where  the 
court  approved  the  doctrine  stated 
in  McLean  v.  Blue  Point  G.  &  M. 
Co.,  and  say  that  under  the  pro- 
visions of  the  Code  in  question  as 
interpreted  by  them  "the  master 
would  not  be  responsible  for  the 
careless  acts  of  a  person,  such  as 
the  foreman  who  was  employed  in 
the  same  general  business  as  the 
plaintiff,  unless  the  defendant  is 
shown  to  have  neglected  to  use 
ordinary  care  in  the  selection  of 
the  foreman."  The  rule  was  more 
fuUy  and  completely  expressed  in 
a  later  ease  wherein  it  was  stated 
in  substance  that  whether  the  neg- 
ligent act  of  a  section  foreman  of  a 
railroad  company  by  which  an  ac- 
cident is  caused  to  a  section  hand 
is  a  personal  duty  which  the  com- 
pany owes  to  the  section  hand  as 
its  employee,  or  whether  the  acci- 
dent is  "in  consequence  of  the  neg- 
ligence of  another  person  employed 
by  the  same  employee",  within  the 
meaning  of  section  1970  of  the  Civil 
Code,  must  be  determined,  not 
from  the  grade  or  rank  of  the  sec- 
tion foreman,  but  from  the  char- 
acter of  the  act  causing  the  injury. 
If  the  act  is  one  which  it  is  the  duty 
of  the  company  to  perform  towards 
the  section  hand,  the  section  fore- 
man, in  performance  of  such  duty, 
acts  as  the  agent  of  such  company, 
for  which  the  employer  is  respons- 
ible; but  if  it  is  not  one  of  the  du- 
ties of  the  company,  the  foreman 
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services  of  such  employee  injured;  or  where  (2)  the 
negligence  is  of  a  servant  employed  in  another  department 
of  labor  or  on  a  machine,  railroad  train,  switch  signal 
point,  locomotive  engine,  or  other  apphance  than  that 
upon  which  the  injured  employee  is  employed;  or  who 
is  charged  with  despatching  trains,  or  transmitting  tele- 
graphic or  telephonic  orders  upon  any  railroad  or  in  the 
operation  of  any  mine,  factory,  machine  shop,  or  other 
industrial  estabhshment.  It  will  be  noticed  that  this 
statute  was  broad  in  its  terms  and  went  considerably 
further  than  to  introduce  the  superior  servant  and  dif- 
ferent department  rule.^" 


and  section  hand  are  fellow-serv- 
ants, and  tte  foreman  is  alone  re- 
sponsible for  an  accident  to  the 
section  hand  resulting  therefrom. 
The  duties  which  a  railroad  cor- 
poration owes  its  servants  and 
which  it  is  required  to  perform  are 
to  furnish  suitable  machinery  and 
appliances  by  which  the  service  is 
to  be  performed,  and  to  keep  them 
in  repair  and  order;  to  exercise  or- 
dinary care  in  the  selection  and  re- 
tention of  sufftcient  and  competent 
servants  to  properly  conduct  the 
business  in  which  the  servants  are 
employed,  and  to  make  such  pro- 
visions for  the  safety  of  employees 
as  will  reasonably  protect  them 
against  the  dangers  incident  to 
their  employment.  The  perform- 
ance of  these  duties  cannot  be 
shifted  by  it  to  a  servant  so  as  to 
avoid  responsibility  for  injury 
caused  to  another  servant  by  its 
omission;  nor  is  their  negligent 
performance  one  of  the  ordinary 
risks  of  the  service,  impliedly  as- 
sumed by  the  employee  by  his  con- 
tract of  employment.  Hence,  it 
was  held  that  a  foreman  of  a  section 
crew  and  a  section  hand  were  fel- 


low-servants, where  the  neglect  of 
duty  which  caused  the  injiiry  was 
that  of  the  foreman  in  leaving  a 
switch  open,  causing  injury  to  the 
latter.  Davis  v.  Southern  Pac.  R. 
Co.,  98  Cal.  19,  32  Pac.  646,  35  Am. 
St.  Rep.  133.  See  also  Burns  v. 
Sennett  &  Miller,  99  Cal.  362,  33 
Pac.  916;  Mullin  v.  California 
Horse  Shoe  Co.,  105  Cal.  77,  38 
Pac.  535;  Tedford  v.  Los  Angeles 
Elec.  Co.,  134  Cal.  76,  66  Pac.  76, 
64  L.  R.  A.  85. 

857.  The  amendment  added 
this  proviso:  "Provided,  neverthe- 
less, that  the  employer  shall  be 
liable  for  such  injury  when  the 
same  results  from  the  wrongful  act, 
neglect  or  default  of  any  agent  or 
officer  of  such  employer,  superior 
to  the  employee  injured,  or  of  a 
person  employed  by  such  employer 
having  the  right  to  control  or  di- 
rect the  services  of  such  employee 
injured,  and  also  when  such  injury 
results  from  the  wrongful  act,  neg- 
lect or  default  of  a  co-employee  en- 
gaged in  another  department  of 
labor  from  that  of  the  employee 
injured,  or  employed  upon  a  ma- 
chine, railroad  train,  switch  signal 
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It  remained,  however,  for  the  legislature  of  1911  to 
enact  a  statute  going  into  effect  Sept.  1,  1911,  which  is 
probably  broader  in  its  terms,  than  any  statute  in  this 
country  fixing  the  Uability  of  employers.  This  statute 
not  only  abolishes  in  toto  the  defenses  of  assumed  risk 
and  feUow-servants,  but  also  provides  ia  a  whoUy  separate 
article  for  compensation  irrespective  of  negligence  of  the 


point,  locomotive  engine,  or  other 
appliance  than  that  upon  which 
the  employee  injiired  is  employed, 
or  who  is  charged  with  dispatching 
trains,  or  transmitting  telegraphic 
or  telephonic  orders  upon  any  rail- 
road, or  in  the  operation  of  any 
mine,  factory,  machine  shop,  or 
other  industrial  establishment." 
The  Code  as  amended  in  1907  ex- 
empts an  employer  from  liability 
to  his  employee  for  injuries  by  the 
negligence  of  employees  in  the 
same  general  business,  provided 
that  the  employer  shall  be  liable 
when  the  injury  results  from  the 
wrongful  act  or  default  of  a  co-em- 
ployee employed  upon  a  railroad 
train  other  than  that  upon  which 
the  injured  employee  is  employed. 
Forrest  v.  Southern  Pac.  Co.,  12 
Cal.  App.  247,  107  Pac.  155.  The 
master  is  also  made  liable  by  the 
provisions  of  said  act  when  the 
injury  results  "from  the  wrongful 
act,  neglect  or  default  of  a  co-em- 
ployee engaged  in  another  depart- 
ment of  labor  from  that  of  the  em- 
ployee injured."  A  carpenter  em- 
ployed in  an  elevator  shaft  and  the 
operator  of  the  elevator  are  em- 
ployed in  different  departments  of 
the  business.  Morgan  v.  J.  W. 
Robinson  Co.,  157  Cal.  348,  107 
Pac.  695.  In  Judd  v.  Letts,  158 
Cal.  369,  111  Pac.  12,  it  was  held 
that  an  employee  in  a  ladies'  suit 


department  in  a  department  store, 
and  an  elevator  operator,  were  in 
different  departments  and  not  fel- 
low-servants. The  department  rule 
is  held  not  limited  to  particu- 
lar employees  by  the  concluding 
words  of  the  amendment.  In  dis- 
cussing the  department  rule  it  is 
said:  "The  term  'department  of 
labor'  used  in  our  statute  has,  in 
like  manner,  failed  to  receive  defini- 
tion at  the  hands  of  the  legislature, 
and  must,  therefore,  be  construed 
by  the  courts  according  to  the  ordi- 
nary significance  of  the  words  used, 
taken  in  connection  with  the  appar- 
ent purpose  of  enactment.  In  seek- 
ing the  intent  of  the  amendment, 
we  are  not  so  closely  limited  as  is 
a  court  which  undertakes,  without 
legislative  sanction,  to  restrict  the 
operation  of  the  fellow-servant 
rule.  In  those  jurisdictions  which, 
by  force  of  judicial  declaration 
alone,  refused  the  benefit  of  the 
rule  where  employees  were  engaged 
in  different  departments,  it  may 
well  have  been  thought  necessary 
to  interpret  the  phrase  'different 
departments'  narrowly.  In  under- 
taking, without  statutory  sanction, 
to  Umit  the  scope  of  a  doctrine  ot 
general  application,  the  courts  nat- 
urally proceed  "with  more  caution 
than  would  be  appropriate  where 
the  limitation  has  been  made  a 
part  of  the  poUcy  of  the  state  by 
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master,  following  to  some  extent  the  Workmen's  Compen- 
sation Act  of  England,  provided  the  master  files  a  notice 
signifying  his  desire  to  be  bound  thereby  and  the  em- 
ployee does  not  file  a  written  dissent. 

It  would  seem  that  the  provisions  abolishing  the  de- 
fenses of  assumed  risk  and  fellow-servants  are  constitu- 
tional, and  even  though  the  other  part  of  the  act  fixing 


express  legislative  declaration. 
While  the  decisions  of  the  courts 
which,  of  their  own  motion,  enun- 
ciated the  so-called  'department 
rule,'  are  instructive,  they  are  not 
conclusive  here,  and  we  shall  not 
undertake  to  review  them,  or  to 
declare  whether  they  tend  to  sup- 
port the  appellant's  contention. 
It  would  be  difficult,  if  not  impos- 
sible, to  formulate  a  definition  of 
the  phrase  'department  of  labor' 
in  such  terms  as  to  furnish  an  exact 
test  by  which  to  determine,  on  any 
given  state  of  tacts,  whether  two 
employees  are  in  different  depart- 
ments. In  a  general  way  it  may 
be  said  that  the  question  of  iden- 
tity of  department  is  to  be  deter- 
mined by  inquiring,  among  other 
things,  whether  the  employees  in 
question  are  habitually  associated 
or  brought  together  in  the  perform- 
ance of  their  duties,  whether  they 
are  under  the  immediate  direction 
and  control  of  the  same  superior, 
and  whether  the  duties  of  one  have 
any  relation  to  or  connection  with 
those  of  the  other.  Where  the 
facts  are  disputed,  or,  if  undisputed, 
are  such  as  to  reasonably  permit 
contrary  inferences,  the  jury  should 
be  permitted  to  determine  whether 
the  servants  were  engaged  in  the 
same  department  of  labor.  But, 
where  the  facts  are  such  that  rea- 
sonable minds  could  not  differ  as 


to  the  conclusion,  the  question  be- 
comes one  of  law  for  the  court.  . 
.  .  In  Morgan  v.  J.  W.  Robin- 
son Co.,  157  Cal.  348,  107  Pac.  695, 
the  only  case  in  which  we  have  had 
occasion  to  consider  the  effect  of 
the  amendment  to  section  1970, 
the  court  had  no  hesitation  in  de- 
claring that,  as  matter  of  law,  the 
employees  there  involved  (i.  e.,  a 
carpenter  engaged  in  the  construc- 
tion of  a  building  and  a  man  oper- 
ating a  freight  elevator  used  in  a 
retail  store)  were  engaged  in  differ- 
ent departments  of  labor.  We  are 
satisfied  that  the  same  result  must 
be  reached  on  the  facts  here  shown. 
The  plaintiff's  only  duties  were 
those  connected  with  the  sale  of 
cloaks  and  suits.  The  operation 
of  the  passenger  elevator  was  an 
entirely  separate  and  distinct 
branch  of  service.  There  was  no 
relation  between  the  two  beyond 
the  fact  that,  at  the  close  of  her 
day's  service,  the  plaintiff  was  per- 
mitted, for  her  convenience,  to  use 
the  elevator  in  going  from  her  place 
of  work  to  the  dressing  room.  It 
could  not  be  said  that  she  and  the 
elevator  boy  were  engaged  in  the 
same  department  of  labor  without 
perverting  the  ordinary  meaning 
of  words  and  destroying  the  effect 
of  the  amendment.  The  court 
rightly  instructed  the  jury  with 
reference  to  this  point." 
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liability  irrespective  of  negligeiice  should  be  declared 
unconstitutional  such  a  decision  would  not  affect  such 
separate  provisions.  As  to  the  constitutionality  of  the 
"compensation  without  negligence"  part,  in  view  of  the 
recent  decision  in  New  York  holding  such  a  statute  in 
that  state  unconstitutional,'^^  attention  is  called  to  the 
fact  that  ia  California  it  is  optional  with  the  master 
whether  to  come  within  such  provisions  and  the  servant 
has  the  same  privilege.*^' 


858.  Ives  V.  South  Buffalo  R. 
Co.,  201  N.  Y.  271,  94  N.  B.  431. 

869.  Section  1.  In  any  action 
to  recover  damages  for  a  personal 
injury  sustained  witliin  this  state 
by  an  employee  while  engaged  in 
the  line  of  his  duty  or  the  course 
of  his  employment  as  such,  or  for 
death  resulting  from  personal  in- 
jury so  sustained,  in  which  recov- 
ery is  sought  upon  the  ground  of 
want  of  ordinary  or  reasonable 
care  of  the  employer,  or  of  any  of- 
ficer, agent  or  servant  of  the  em- 
ployer, the  fact  that  such  employee 
may  have  been  guilty  of  contribu- 
tory negligence  shall  not  bar  a  re- 
covery therein  where  his  contribu- 
tory negligence  was  slight  and  that 
of  the  employer  was  gross,  in  com- 
parison, but  the  damages  may  be 
diminished  by  the  jury  in  propor- 
tion to  the  amount  of  negligence 
attributable  to  such  employee,  and  it 
shall  be  conclusively  presumed 
that  such  employee  was  not  guilty 
of  contributory  negligence  in  any 
case  where  the  violation  of  any 
statute  enacted  for  the  safety  of 
employees  contributed  to  such  em- 
ployee's injury;  and  it  shaU  not  be 
a  defense: 

(1)  That  the  employee  either 
expressly  or  impliedly  assumed  the 
risk  of  the  hazard  complained  of. 
M.  &  S.— 44 


(2)  That  the  injury  or  death  was 
caused  in  whole  or  in  part  by  the 
want  of  ordinary  or  reasonable 
care  of  a  feUow-servant. 

Sec.  2.  No  contract,  rule  or  reg- 
ulation, shall  exempt  the  employer 
from  any  of  the  provisions  of  the 
preceding  section  of  this  act. 

Liability  for  Compensation. 

See.  3.  Liability  for  the  com- 
pensation hereinafter  provided  for, 
in  lieu  of  any  other  liability  what- 
soever, shall,  without  regard  to 
negUgenoe,  exist  against  an  em- 
ployer for  any  personal  injury  acci- 
dentally sustained  by  his  employees, 
and  for  his  death  if  the  injury  shall 
approximately  cause  death,  in 
those  cases  where  the  following 
conditions  of  compensation  concur: 

(1)  Where,  at  the  time  of  the  ac- 
cident; both  the  employer  and  em- 
ployee are  subject  to  the  provisions 
of  this  act  according  to  the  succeed- 
ing sections  hereof. 

(2)  Where,  at  the  time  of  the  ac- 
cident, the  employee  is  performing 
service  growing  out  of  and  inci- 
dental to  his  employment,  and  is 
acting  within  the  line  of  his  duty 
or  course  of  his  employment  as 
such. 

(3)  Where  the  injury  is  approxi- 
mately caused  by  accident,  either 
with  or  without  negligence,  and  is 
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§  610.  Law  prior  to  1907. 

As  already  stated,  the  statute  in  existence  before 
1907  was  merely  a  reiteration  of  the  common  law,  and 
neither  the  superior  servant  rule  nor  the  different  depart- 
ment rule  was  in  effect. 


not  so  caused  by  the  wilful  miscon- 
duct of  tlie  employee. 

And  where  such  conditions  of 
compensation  exist  for  any  per- 
sonal injury  or  death,  the  right  to 
the  recovery  of  such  Compensation 
pursuant  to  the  provisions  of  this 
act,  and  acts  amendatory  thereof, 
shall  be  the  exclusive  remedy 
against  the  employer  for  such  in- 
jury or  death,  except  that  when 
the  injury  was  caused  by  the  per- 
sonal gross  negligence  or  wilful 
personal  misconduct  of  the  em- 
ployer, or  by  reason  of  his  violation 
of  any  statute  designed  for  the  pro- 
tection of  employees  from  bodily 
injury,  the  employee  may,  at  his 
option,  either  claim  compensation 
under  this  act,  or  maintain  an  ac- 
tion for  damages  therefor;  in  all 
other  cases  the  liability  of  the  em- 
ployer shall  be  the  same  as  if  this 
and  the  succeeding  sections  of  this 
act  had  not  been  passed,  but  shall 
be  subject  to  the  provisions  of  the 
preceding  sections  of  this  act. 

Sec.  4.  The  following  shall  con- 
stitute employers  subject  to  the 
provisions  of  this  act  within  the 
meaning  of  the  preceding  section: 

(1)  The  state,  and  each  county, 
city  and  county,  city,  town,  village 
and  school  districts  and  all  public 
corporations,  every  person,  firm, 
and  private  corporation  (including 
any  pubKc  service  corporation), 
who  has  any  person  in  service  under 
any  contract  of  hire,  express  or  im- 
plied, oral  or  written,  and  who,  at 


or  prior  to  the  time  of  the  accident 
to  the  employee  for  which  compen- 
sation under  this  act  may  be 
claimed,  shall,  in  the  manner  pro- 
vided in  the  next  section,  have 
elected  to  become  subject  to  the 
provisions  of  this  act,  and  who  shall 
not,  at  the  time  of  such  accident, 
have  withdrawn  such  election,  in 
the  manner  provided  in  the  next 
section. 

Sec.  5.  Such  election  on  the 
part  of  the  employer  shall  be  made 
by  filing  with  the  industrial  acci- 
dent board,  hereinafter  provided, 
for  a  written  statement  to  the  ef- 
fect that  he  accepts  the  provisions 
of  this  act,  the  filing  of  which  state- 
ment shall  operate,  within  the 
meaning  of  section  three  of  this 
act,  to  subject  such  employer  to  the 
provisions  of  this  act  and  all  acts 
amendatory  thereof  for  the  term  of 
one  year  from  the  date  of  the  filing 
of  such  statement,  and  thereafter, 
without  fiirther  act  on  his  part,  for 
successive  terms  of  one  year  each, 
unless  such  employer  shall,  at  least 
sixty  days  prior  to  the  expiration 
of  such  first  or  any  succeeding  year, 
file  in  the  office  of  said  board  a  no- 
tice in  writing  to  the  effect  that  he 
withdraws  his  election  to  be  sub- 
ject to  the  provisions  of  the  act. 

See.  6.  The  term  "employee" 
as  used  in  section  3  of  this  act  shall 
be  construed  to  mean: 

(1)  Every  person  in  the  service 
of  the  state,  or  any  county,  city 
and  county,  city,  town,  village  or 
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Thus,  it  was  held  that  in  so  far  as  a  foreman  is  author- 
ized and  employed  to  prepare  the  places  in  which  the  other 


school  district  therein,  and  all  pub- 
lic corporations,  under  any  appoint- 
ment or  contract  of  hire,  express  or 
implied,  oral  or  written,  except  any 
official  of  the  state,  or  of  any  coun- 
ty, city,  town,  village  or  school  dis- 
trict therein,  or  any  public  corpora- 
tion, who  shall  have  been  elected 
or  appointed  for  a  regular  term  of 
one  or  more  years,  or  to  complete 
the  unexpired  portion  of  any  such 
regular  term. 

(2)  Every  person  in  the  service 
of  another  under  any  contract  of 
hire,  express  or  implied,  oral  or 
written,  including  aliens,  and  also 
including  minors,  who  are  legally 
permitted  to  work  under  the  laws 
of  the  state  (who,  for  the  purposes 
of  the  next  section  of  this  act,  shall 
be  considered  the  same  and  shall 
have  the  same  power  of  contracting 
as  adult  employees),  but  not  in- 
cluding any  person  whose  employ- 
ment is  but  casual  and  not  in  the 
usual  course  of  the  trade,  business, 
profession  or  occupation  of  his  em- 
ployer. 

Sec.  7.  Any  employee  as  de- 
fined in  subsection  (1)  of  the  pre- 
ceding section  shall  be  subject  to 
the  provisions  of  this  act  and  of  any 
act  amendatory  thereof.  Any  em- 
ployee as  defined  in  subsection  (2) 
of  the  preceding  section  shall  be 
deemed  to  have  accepted  and  shall, 
within  the  meaning  of  section  3  of 
this  act  be  subject  to  the  provisions 
of  this  act  and  of  any  act  amenda- 
tory thereof,  if,  at  the  time  of  the 
accident  upon  which  liability  is 
claimed : 

(1)  The  employer  charged  with 
such  liability  is  subject  to  the  pro- 


visions of  this  act,  whether  the  em- 
ployee has  actual  notice  thereof 
or  not;  and 

(2)  At  the  time  of  entering  into 
his  contract  of  hire,  express  or  im- 
phed,  with  such  employer,  such 
employee  shall  not  have  given  to 
his  employer  notice  in  writing  that 
he  elects  not  to  be  subject  to  the 
provisions  of  this  act,  or,  in  the 
event  that  such  contract  of  hire 
was  made  in  advance  of  such  em- 
ployer becoming  subject  to  the  pro- 
visions of  the  act,  such  employee 
shall,  without  giving  such  notice, 
remain  in  the  service  of  such  em- 
ployer for  thirty  days  after  the 
employer  has  filed  with  said  board 
an  election  to  be  subject  to  the 
terms  of  this  act. 

Scale  of  Compensation. 

Sec.  8.  Where  liability  for  com- 
pensation under  this  act  exists  the 
same  shall  be  as  provided  in  the 
following  schedule: 

(1)  Such  medical  and  surgical 
treatment,  medicines,  medical  and 
surgical  suppUes,  crutches  and  ap- 
paratus, as  may  be  reasonably  re- 
quired at  the  time  of  the  injury 
and  thereafter  during  the  disabil- 
ity, but  not  exceeding  ninety  days, 
to  cure  and  relieve  from  the  effects 
of  the  injury,  the  same  to  be  pro- 
vided by  the  employer,  and  in  case 
of  his  neglect  or  refusal  seasonably 
to  do  so,  the  employer  to  be 
liable  for  the  reasonable  expense 
incurred  by  or  on  behalf  of  the  em- 
ployee in  providing  the  same;  pro- 
vided, however,  that  the  total 
liability  under  this  subdivision 
shall  not  exceed  the  sum  of  »100. 
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servants  are  to  work,  or  to  furnish  the  naacMnery  or 
appliances  with  which  they  are  to  work,  he  represents  the 


(2)  If  the  accident  causes  dis- 
ability, an  indemnity  ■which  shall 
be  payable  as  wages  on  the  eighth 
day  after  the  injured  employee 
leaves  work  as  the  result  of  the  in- 
jury, and  weekly  thereafter,  which 
weekly  indemnity  shall  be  as  fol- 
lows: 

(a)  If  the  accident  causes  total 
disabihty,  65  per  cent  of  the  average 
weekly  earnings  during  the  period 
of  such  total  disability,  provided 
that  if  the  disabihty  is  such  as  not 
only  to  render  the  injured  employee 
entirely  incapable  of  work,  but  also 
so  helpless  as  to  require  the  assist- 
ance of  a  nurse,  the  weekly  indem- 
nity during  the  period  of  such  as- 
sistance shall  be  increased  to  one 
hundred  per  cent  of  the  average 
weekly  earnings. 

(b)  If  the  accident  causes  partial 
disability,  sixty-five  per  cent  of  the 
weekly  loss  in  wages  dtiring  the 
period  of  each  such  total  or  partial 
disabihty. 

(c)  If  the  disabihty  caused  by 
the  accident  is  at  times  total,  and 
at  times  partial,  the  weekly  indem- 
nity during  the  periods  of  each 
such  total  or  partial  disability  shaU 
be  in  accordance  with  said  subsec- 
tions (a)  and  (b)  respectively. 

(d)  Said  subsections  (a),  (b)  and 
(e)  shall  be  subject  to  the  foUowing 
limitations : 

Aggregate  disabihty  indemnity 
for  a  single  injury  shaU  not  exceed 
three  times  the  average  annual 
earnings  of  the  employee. 

If  the  period  of  disability  does 
not  last  more  than  one  week  from 
the  day  the  employee  leaves  work 
as  the  result  of  the  accident,  no  in- 


demnity whatever  shall  be  recov- 
erable. 

If  the  period  of  disability  lasts 
more  than  one  week  from  the  day 
the  employee  leaves  work  as  the 
result  of  the  accident,  no  indemnity 
shall  be  recoverable  for  the  first 
week  of  the  period  of  such  dis- 
ability. 

The  aggregate  disabUity  period 
shall  not,  in  any  event,  extend  be- 
yond fifteen  years  from  the  date  of 
the  accident. 

(3)  The  death  of  the  injured  em- 
ployee shall  not  affect  the  obhga- 
tion  of  the  employer  under  subsec- 
tions (1)  and  (2)  of  this  section,  so 
far  as  his  Uability  shall  have  ac- 
crued and  become  payable  at  the 
time  of  death,  but  the  death  shall 
be  deemed  the  termination  of 
disabihty,  and  the  employer  shall 
thereupon  be  hable  for  the  follow- 
ing death  benefits  in  lieu  of  any 
further  disabihty  benefits,  provided 
that  such  death  was  approximately 
caused  by  the  accident  causing 
such  disability: 

(a)  In  case  the  deceased  em- 
ployee leaves  a  person  or  persons 
wholly  dependent  upon  him  for 
support,  the  death  benefit  shall  be 
a  sum  sufficient  when  added  to  the 
benefits  which  shall,  at  the  time  of 
death,  have  accrued  and  become 
payable  under  the  provisions  of 
subsection  (2)  of  this  section  to 
make  the  total  compensation  for 
the  injury  and  death  (exclusive  of 
the  benefit  provided  for  in  subsec- 
tion (1),  equal  to  three  times  his 
annual  average  earnings),  not  less 
than  S1,000,  nor  more  than  $5,000, 
the  same  to  be  payable,  unless  and 
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master,  who  is  chargeable  for  the  consequences  of  his 
neglect  of  duty  in  these  respects ;  but  where  such  foreman 


until  the  industrial  accident  board 
shall  otherwise  direct,  in  weekly  in- 
staUments  corresponding  in  amount 
to  the  weekly  earnings  of  the  em- 
ployee. 

(b)  In  case  the  deceased  em- 
ployee leaves  no  one  wholly  depend- 
ent on  him  for  support,  but  one  or 
more  persons  partially  dependent 
therefor,  the  death  benefit  shall  be 
such  percentage  of  three  times  such 
average  annual  earnings  of  the  em- 
ployee as  the  annual  amount  de- 
voted by  the  deceased  to  the  sup- 
port of  the  person  or  persons  so 
partially  dependent  upon  him  for 
support  bears  to  such  average  earn- 
ings, the  same  to  be  payable,  un- 
less and  until  the  industrial  acci- 
dent board  shall  otherwise  direct, 
in  weekly  installments  correspond- 
ing to  the  weekly  earnings  of  the 
employee;  provided,  that  the  total 
compensation  for  the  injury  and 
death  (exclusive  of  the  benefit  pro- 
vided for  in  said  subsection  (1)  shall 
not  exceed  three  times  such  average 
annual  earnings.) 

(c)  In  event  that  the  accident 
shall  have  approximately  caused 
permanent  disabUity,  either  total 
or  partial,  and  the  employee  shall 
die  within  fifteen  years  after  the 
date  of  the  accident,  liabUity  for 
the  death  benefits  provided  for  in 
said  subsections  (a)  and  (b)  re- 
spectively shall  exist  only  where 
the  accident  was  the  approximate 
cause  of  death  within  said  period  of 
fifteen  years. 

(d)  If  the  deceased  employee 
leaves  no  person  dependent  upon 
him  for  support,  and  the  accident 
approximately    causes    death,    the 


death  benefit  shall  consist  of  the  rea- 
sonable expenses  of  his  burial  not 
exceeding  $100. 

Method  of  Computation. 

Sec.  9.  (1)  The  weekly  earning 
referred  to  in  section  (8)  shall  be 
one  fifty-second  of  the  average  an- 
nual earnings  of  the  employee; 
average  annual  earnings  shall  not 
be  taken  at  less  than  $333.33,  nor 
more  than  $1,666.66,  and  between 
said  limits  shall  be  arrived  at  as 
follows : 

(a)  If  the  injured  employee  has 
worked  in  such  employment, 
whether  for  the  same  employer  or 
not,  during  substantially  the  whole 
of  the  year  immediately  preceding 
his  injury,  his  average  annual  earn- 
ings shall  consist  of  three  hundred 
times  the  average  daily  wage  or 
salary  which  he  has  earned  as  such 
employee  during  the  days  when  so 
employed. 

(b)  If  the  injured  employee  has 
not  so  worked  in  such  employment 
during  substantially  the  whole  of 
such  immediately  preceding  year, 
his  average  annual  earnings  shall 
consist  of  three  hundred  times  the 
average  daily  wage  or  salary  which 
an  employee  in  the  same  class  work- 
ing substantially  the  whole  of  such 
immediately  preceding  year  in  the 
same  or  a  similar  employment  in 
the  same  or  a  neighboring  place 
shall  have  earned  during  the  days 
when  so  employed. 

(c)  In  cases  where  the  foregoing 
methods  of  arriving  at  the  average 
annual  earnings  of  the  injured  em- 
ployee cannot  reasonably  and  fairly 
be  applied,   such  annual  earnings 
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shall  be  taken  at  such  sum  as  hav- 
ing regard  to  the  previous  earnings 
of  the  injiired  employee,  and  of 
other  employees  of  the  same  or 
most  similar  class,  working  in  the 
same  or  most  similar  employment 
in  the  same  or  neighboring  locality, 
shall  reasonably  represent  the  av- 
erage earning  capacity  of  the  in- 
jured employee  at  the  time  of  the 
injury  in  the  employment  in  which 
he  was  working  at  such  time. 

(d)  The  fact  that  an  employee 
has  suffered  a  previous  disability, 
or  received  compensation  therefor, 
shall  not  preclude  him  from  com- 
pensation for  a  later  injury,  or  for 
death  resulting  therefrom,  but  in 
determining  compensation  for  the 
later  injury,  or  death  resulting 
therefrom,  his  average  annual  earn- 
ings shall  be  such  sum  as  will  rea- 
sonably represent  his  annual  earn- 
ing capacity  at  the  time  of  the 
later  injury,  and  shall  be  arrived 
at  according  to  the  previous  pro- 
visions of  this  section. 

(2)  The  weekly  loss  in  wages  re- 
ferred to  in  section  8,  shall  consist 
of  the  difference  between  the  av- 
erage weekly  earnings  of  the  in- 
jured employee,  computed  accord- 
ing to  the  provisions  of  this  section, 
and  the  weekly  amount  which  the 
injured  employee,  in  the  exercise 
of  reasonable  diligence,  wiU  prob- 
ably be  able  to  earn,  the  same  to  be 
fixed  as  of  the  time  of  the  accident, 
but  to  be  determined  in  view  of  the 
nature  and  extent  of  the  injury. 

(3)  The  following  shall  be  con- 
clusively presumed  to  be  solely  and 
wholly  dependent  for  support  upon 
a  deceased  employee: 

(a)  A  wife  upon  a  husband. 

(b)  A  husband  upon  a  wife  upon 
whose  earnings  he  is  partially  or 


wholly  dependent  at  the  time  of  her 
death. 

(c)  A  child  or  children  under  the 
age  of  eighteen  years  (or  over  said 
age,  but  physically  or  mentally  in- 
capacitated from  earning)  upon  the 
parent  with  whom  he  or  they  are 
living  at  the  time  of  the  death  of 
such  parent,  there  being  no  surviv- 
ing dependent  parent.  In  case 
there  is  more  than  one  child  thus 
dependent,  the  death  benefit  shall 
be  divided  equally  among  them. 
In  all  other  cases  questions  of  en- 
tire or  partial  dependency  shall  be 
determined  in  accordance  with  the 
fact,  as  the  fact  may  beat  the  time 
of  the  death  of  the  employee,  and  in 
such  other  cases  if  there  is  more 
than  one  person  wholly  dependent, 
the  death  benefit  shall  be  divided 
equally  among  them  and  persons 
partially  dependent,  if  any,  shall 
receive  no  part  thereof,  and  if  there 
is  more  than  one  person  partially 
dependent,  the  death  benefit  shall 
be  divided  among  them  according 
to  the  relative  extent  of  their  de- 
pendency. 

(4)  Questions  as  to  who  consti- 
tute dependents  and  the  extent  of 
their  dependency  shall  be  deter- 
mined as  of  the  date  of  the  death 
of  the  employee,  and  their  right  to 
any  death  benefit  shall  become  flixed 
as  of  such  time,  irrespective  of  any 
subsequent  change  in  conditions, 
and  the  death  benefit  shall  be  di- 
rectly recoverable  by  and  payable 
to  the  dependent  or  dependents  en- 
titled thereto  or  their  legal  guar- 
dians or  trustees. 

The  rest  of  the  act  provides  the 
machinery  for  carrying  out  the  act. 
It  provides  that  no  claim  can  be  re- 
covered unless  notice  is  given  with- 
in thirty  days  after  the  accident 
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serves  in  the  places  or  with  the  appliances  furnished  by 
the  master,  he  is  a  fellow-servant  with  the  other  em- 
ployees.*^" 

General  manager  theory. 

Several  of  the  decisions  in  this  state  are  based  on  the 
general  manager  theory,  the  power  of  the  negligent 
servant  to  hire  and  discharge  being  referred  to  as  of  some 
importance.  Thus  where  a  foreman  of  a  gang  of  men  in 
unloading  a  vessel,  had  been  clothed  by  the  stevedore  with 
the  entire  management  of  unloading  the  vessel,  with  full 
discretion  to  control  and  supervise  it,  he  is  not  a  fellow- 
servant  with  his  subordinate  employees. ^^^ 

So  where,  in  the  absence  of  the  general  superintendent 
and  manager  of  an  establishment  for  the  making  and 
storage  of  ice,  the  engiaeer  was  in  control  of  a  gas  gener- 
ator therein,  who  directed  work  to  be  done  upon  it  by 
inexperienced  employees,  it  appearing  he  had  the  same 
power  of  control  in  the  absence  of  the  manager  as  when 
the  latter  was  present,  it  was  held  he  was  not  the  fellow- 
servant  of  one  of  such  employees  who  was  injured  by 
the  explosion  of  such  generator,  caused  by  the  improper 
manner  in  which  he  did  the  work.*^^ 

And  a  train  dispatcher  and  material  man  on  a  railroad, 
having  authority  to  employ  and  discharge  and  direct  the 
movement  of  the  train  hands,  was  held  not  a  fellow-serv- 
ant with  an  ordinary  track  laborer.*" 

happens;  that  the  employer  may  860.     Nixon  v.   Selby  Smelting 

have  an  examination  made  by  a  &  Lead  Co.,  102  Cal.  458,  36  Pac. 

physician;  that  disputes  and  con-  803. 

troversies  shaU  be  settled  by  an  in-  861.     Brown  v.  Sennett,  68  Cal. 

dustrial  accident  board,  appointed  225,  9  Pac.  74,  58  Am.  Rep.  8.  This 

by  the  governor  and  setting  forth  case    criticized    in    Congrave    v. 

the  manner  of  settling  such  dis-  Southern  Pac.  R.  Co.,  88  Cal.  360, 

putes;  that    the    findings    of    the  26  Pac.  175. 

board  shall  be  subject  to  review  by  862.     Ryan  v.  Los  Angeles  I.  & 

the  courts  upon  certain  grounds;  C.  Co.,  112  Cal.  244,  44  Pac.  471, 

that  the  act  shall  not  affect  the  32  L.  R.  A.  524. 

right  of  the  employer  to  take  out  863.     The   facts   were   that   an 

liability  insurance  or  make  adjust-  extra  train  was  sent  out  by  the 

ments  with  employees  under  such  train   dispatcher   and    showed   no 

provisions,  and  minor  details.  light  except  the  usual  conductor's 
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So  it  was  held  that  an  officer  having  charge  of  a  depart- 
ment of  business,  is  the  person  required  to  use  that  degree 
of  diligence  in  relation  to  employees,  machinery  and 
apphances  which  is  necessary  to  exempt  a  company  from 
liability  for  their  negligence,  and  that  he  is  not  a  feUow- 
servant  with  those  employed  under  him  and  the  master  is 
liable  to  aU  the  under  servants  for  the  neghgence  of  such 
managing  assistant,  either  in  his  personal  conduct  within 
the  scope  of  his  employment  or  in  the  selection  of  other 
servants.*®^ 

But  it  was  said  that  an  employer  is  not  liable  for  injury 
to  an  employee  caused  by  the  negligence  of  a  foreman, 
even  if  he  had  entire  charge  and  control  of  the  work,  with 
fuU  power  to  hire  and  discharge  men,  if  his  competency 
is  not  questioned.  The  ruUng  was  placed  upon  the  ground 
that  the  grade  of  work  of  an  employee  is  an  immaterial 
circumstance  and  was  applied  where,  under  the  direction  of 
a  foreman,  an  unsafe  scaffold  was  constructed  whereby  a 
painter  was  injured. ^^^ 

Non-delegable  duties. 

Among  the  duties  which  the  court  have  held  to  be 
non-delegable,  within  the  rule  that  a  person  performing 
such  duties  is  a  vice  principal  and  not  a  feUow-servant, 
are  those  of  fimiishing  a  safe  place  to  work,^^^  furnishing 

light,  which  was  easily  mistaken  Cal  458,  36  Pae.  803.  A  superin- 
for  a  light  at  the  side  of  the  road,  tendent  in  providing  appliances, 
and  came  in  collision  with  a  section  place  to  work  and  in  the  selection 
man.  The  cause  of  the  injury  was  of  employees,  is  performing  duties 
attributed  to  the  train  dispatcher  personal  to  the  master.  Where, 
giving  the  order,  and  in  not  per-  however,  he  is  negligent  in  any  duty 
sonally  seeing  that  a  light  was  pro-  not  personal  to  the  master,  but 
vided.  McKune  v.  California  which  might  be  performed  by  any 
Southern  R.  Co.,  66  Cal.  302,  5  Pac.  feUow-servant,  he  is  the  fellow- 
482.  This  ease  is  criticized  in  Con-  servant  of  the  employees.  Don- 
grave  V.  Southern  Pac.  R.  Co.,  88  nelly  v.  San  Francisco  Bridge  Co., 
Cal.  360,  26  Pac.  175.  117  Cal.  417,  49  Pac.  559. 

864.  Beeson  v.  Green  Moun-  866.  Donnelly  v.  San  Francisco 
tain  G.  M.  Co.,  57  Cal.  20.  Bridge  Co.,  117  Cal.  417,  49  Pac. 

865.  Noyes  v.  Wood,  102  Cal.  599.  Where  a  foreman  or  repre- 
389,  36  Pac.  766.  See  also  Nixon  sentative  of  the  master  employed  a 
V.  Selby  Smelting  &  Lead  Co.,  102  carpenter  to  construct  aU  the  scaf- 
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safe   appliances,^"   giving  proper   instructions   to   serv- 
ants,*^^  employment  of  competent  co-servants, ^^\  etc.*™ 


folds  used  in  the  construction  of  a 
large  building,  and  a  hod  carrier 
■was  injured  by  the  unsafe  manner 
in  which  one  of  the  scaffolds  was 
constructed,  the  carpenter  is  a  vice- 
principal.  McNamara  v.  MaoDon- 
ough,  102  Cal.  575,  36  Pac.  941. 
Rule  applied  where  it  appeared 
that  the  road  of  a  railway  company 
was  constructed  in  an  unskillful, 
improper  and  negligent  manner. 
Trask  v.  CaUfomia  Southern  R. 
Co.,  63  Cal.  96.  Where  a  boy  was 
sent  by  the  machinist  to  adjust  a 
belt  upon  a  wheel,  and  was  injured 
by  reason  of  the  platform  upon 
which  he  stood  being  defective  in 
that  the  planks  were  not  fastened, 
and  one  of  them  tipped  over  caus- 
ing the  boy  to  fall,  they  were  not 
fellow-servants.  MuUin  v.  Cah- 
fornia  Horse  Shoe  Co.,  105  Cal.  77, 
38  Pac.  535. 

867.  Sanborn  v.  Madera,  etc., 
Co.,  70  Cal.  265, 11  Pac.  710.  Those 
who  are  selected  by  the  master  to 
perform  the  duties  personal  to  the 
master,  as  for  instance,  a  superin- 
tendent, furnishing  appliances,  is, 
as  to  employees,  a  vice-principal. 
Callan  v.  BuU,  113  Cal.  593,  45  Pac. 
1017.  Employee  in  a  mine  in- 
jured by  neglect  of  the  superiutend- 
ent  to  furnish  and  maintain  suit- 
able appliances.  Beeson  v.  Green 
Mountain  G.  M.  Co.,  57  Cal.  20. 
A  superintendent  or  foreman  who 
sets  up  a  machine  with  an  unfas- 
tened pin,  rendering  it  unsafe  in 
the  absence  of  a  pin  to  hold  the  key 
in  place,  acts  as  the  representative 
of  the  master  in  performing  an  act 


personal  to  the  master.  His  knowl- 
edge of  such  defect  is  chargeable  to 
the  master,  rendering  the  latter 
liable  to  an  employee  injured  by 
reason  of  such  neglect.  Higgins  v. 
Williams,  114  Cal.  176,  45  Pac. 
1041.  It  was  held  to  be  a  non-del- 
egable  duty  of  the  owner  of  a  saw 
mill  to  furnish  suitable  machinery 
and  appliances  for  the  use  of  his 
employees  and  such  duty  included 
the  furnishing  a  sword  or  guide  used 
for  keeping  apart  pieces  of  logs 
being  cut  by  a  circular  saw  that 
was  properly  constructed  and  suit- 
able for  the  work.  The  one  fur- 
nished was  defective  in  construc- 
tion. Sanborn  v.  Madera  F.  &  T. 
Co.,  70  Cal.  261,  11  Pac.  710. 

868.  Superintendent  or  foreman 
who  neglects  to  give  proper  instruc- 
tion to  an  inexperienced  servant 
is  vice-principal.  Ingerman  v. 
Moore,  90  Cal.  410,  25  Am.  St. 
Rep.  138. 

869.  Beeson  v.  Green  Moun- 
tain, etc.,  Co.,  57  Cal.  20;  Mat- 
thews V.  BuU,  47  Pac.  (Cal.)  773; 
Cragg  V.  Los  Angeles  Trust  Co., 
154  Cal.  663,  98  Pac.  1063. 

870.  So  where  the  superintend- 
ent was  testing  a  new  machine  and 
directed  the  engineer  to  increase 
the  speed,  and  it  was  so  increased, 
without  disconnecting  the  other 
machinery,  whereby  the  emery 
wheel  burst,  caused  by  excessive 
speed,  injuring  an  employee,  the 
superintendent  was  a  vice-principal. 
Skelton  v.  Pacific  Lbr.  Co.,  140 
Cal.  507,  74  Pac.  13. 


1630  Master  and  Seevastt.  §  610 

But  where  the  master  or  those  who  act  in  his  stead, 
furnish  suitable  materials  out  of  which  appliances  are  to 
be  constructed  by  the  servants  themselves,  aU  the  em- 
ployees, iaoludiug  the  superintendent,  are  feUow-servants, 
irrespective  of  rank,  as  to  any  defect  or  negligence  in  their 
construction  or  adjustment.""^ 

As  to  the  duty  to  give  warning,  as  in  case  of  blasting 
operations,  it  is  held,  however,  that  the  employment  of 
a  competent  man  to  give  such  warnings  terminates  the 
liabihty  of  the  master,  such  an  employee  being  a  fellow- 
servant  of  the  injured  servant. *^^ 

Illustrations  of  persons  held  fellow-servants. 

The  following  have  been  held  fellow-servants:  brake- 
man  and  conductor  on  a  railroad  train  ;"^  fireman  on  one 
train  and  a  conductor  of  another  train,  where  former 
injured  by  the  neghgence  of  the  latter  ;^''^  laborer  employed 
by  a  raihoad  company  to  remove  snow  and  other  ob- 
structions from  its  track,  and  a  track  walker  and  train 
conductor,  injury  being  caused  to  the  former  by  the 
combined  negligence  of  the  latter;"^  helper  in  a 
foundry  injured  by  neghgence  of  a  driver  of  a 
cart;*"  carpenter  injured  while  repairing  an  elevator 
shaft,  and  the  elevator  operator;"^  engineer  and  brake- 
man;*'*  engineer  and  conductor;*'^  fireman  and  engineer 

871.  CaUan  v.  BuU,  113  Cal.  874.  StiU  v.  San  Francisco  & 
593,  45  Pac.  1017;  Leiskman  v.  N.  W.  R.  Co.,  154  Cal.  559,  98  Pao. 
Union  Iron  Works,  148  Cal.  274,  83  672,  129  Am.  St.  Rep.  177,  20  L. 
Pac.  30,  113  Am.  St.  Rep.  243,  3  R.  A.  322,  n.  s. 

L.  R.  A.  500,  n.  s.  875.     Fagundes  v.  Central  Pao. 

872.  A  foreman  employed  in  a  R.  Co.,  79  Cal.  97,  21  Pac.  437,  3 
stone  quarry,  whose  duty  it  was  to      L.  R.  A.  824. 

give  warning  to  servants  engaged  876.     Hogan  v.  Central  Pacific 

in  performing  a  blast  in  one  tunnel  R.  Co.,  49  Cal.  128. 

of  a  quarry,  to  come  out  before  877.    Maim  v.   O'Sullivan,   126 

blasts  in  another  tunnel  are  fired,  Cal.  61,  58  Pao.  375,  77  Am.  St. 

is  a  feUow-servant  of  such  servants  Rep.  149. 

under  the  Code.     Donovan  v.  Fer-  878.     Holmes   v.    Southern   Pa- 
ris, 128  Cal.  48,  79  Am.  St.  Rep.  25.  cific  Co.,  120  Cal.  357,  52  Pae.  650. 

873.  Brown  v.  Central  Pac.  R.  879.     Long  v.  Coronado  R.  Co., 
Co.,    72    Cal.    523;  Congrave    v.  96  Cal.  269,  31  Pac.  170. 
Southern  Pac.  R.  Co.,  88  Cal.  360, 

26  Pae.  175. 
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of  a  ferry  boat;**"  engineer  of  a  mining  company  em- 
ployed to  operate  an  engine  and  hoisting  tackle,  used  to 
hoist  rocks  and  debris  from  the  mine  and  to  raise  and 
lower  miners,  and  workman  in  the  mine,  injured  by  th.e 
negligence  of  the  engineer  in  hoisting  him;^"  foreman 
of  a  carpenter  shop,  part  of  master's  molding  department, 
and  molder;^*^  foreman  in  charge  of  the  construction  of  a 
building  and  carpenters  employed  in  the  building  in  the 
construction  of  a  scaffold  ;^*^  foreman  of  a  mine  and  a 
miner  employed  to  work  under  his  direction.^** 

Other   illustrations   are   given   in   the   note    below. **^ 


880.  The  fact  that  the  engineer 
employs  and  discharges  the  firemen 
■who  work  under  him,  at  will,  does 
not  alter  their  relation  as  such. 
Stevens  v.  San  Francisco  &  N.  P. 
R.  Co.,  100  Cal.  554,  35  Pac.  165. 

881.  Hogan  v.  Central  Pac.  R. 
Co.,  49  Cal.  128. 

882.  Leishman  v.  Union  Iron 
Works,  148  Cal.  274,  83  Pac.  30, 
113  Am.  St.  Rep.  243,  3  L.  R.  A. 
500,  n.  s. 

883.  McDonald  v.  Hoffman,  10 
Cal.  App.  515,  102  Pac.  673. 

884.  Stephens  v.  Doe,  73  Cal. 
26,  14  Pao.  378. 

885.  Foreman  op  tool  hoom 
AND  EMPLOYEE.  It  was  held  that 
the  boss  of  a  tool  room  connected 
with  a  boiler  shop  was  the  fellow- 
servant  of  a  child  twelve  years  old, 
placed  at  work  under  his  control, 
where  it  appeared  that  such  boss, 
(vithout  any  direct  authority,  di- 
rected the  boy  to  perform  work  in 
another  department,  and  was  set 
to  work  by  an  employee  thereof  to 


assist  in  working  upon  a  dangerous 
machine,  whereby  he  was  injured. 
Fisk  V.  Central  Pac.  R.  Co.,  72  Cal. 
38,  13  Pac.  144,  1  Am.  St.  Rep.  22. 

Mate  and  employee  on  vessel. 
A  mate  of  a  vessel  engaged  in  car- 
rying passengers  and  freight  upon 
the  ocean,  and  a  servant  employed 
in  the  steward's  department  of  the 
same  vessel,  are  feUow-servants, 
employed  within  the  meaning  of 
the  law,  by  the  same  employer,  in 
the  same  general  business,  and 
hence  the  owner  of  the  vessel  is  not 
responsible  for  any  injury  caused 
to  such  servant  by  falling  down  an 
open  hatchway  which  the  mate  had 
neglected  to  guard  while  taking  in 
cargo.  Livingston  v.  Kodiak  Pack- 
ing Co.,  103  Cal.  258,  37  Pac.  149. 

Student  acting  as  bbakeman 
AND  TRAINMEN.  A  studcut  acting 
as  a  brakeman  upon  a  train,  though 
without  compensation,  was  held  a 
feUow-servant  of  the  other  train- 
men. Weisser  v.  Southern  Pac.  Co., 
148  Cal.  126,  83  Pac.  439. 
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XII.  Colorado. 


See. 
611. 
612. 


Statutory  provisions. 
Common  law  rule. 
Manager  of  a  distinct  de- 
partment whose  sole  duty 
that  of  superintendence. 
Superior  in  rank. 
Car  repairer. 
Conductor. 


See. 


Foreman. 
Superintendent . 
Timbermen  in  mine. 
Mine  boss  and  miners. 
Teamster  and  employees. 
Theatrical  company,  mem- 
bers. 


§  611.  Statutory  provisions. 

In  1893  an  Employer's  Liability  Act,  copied  from  that 
of  Massaclmsetts,  was  adopted. ^^* 


886.  Laws  1893,  p.  129.  Sec- 
tion 1.  Where  after  the  passage  of 
this  act,  personal  injury  is  caused 
to  an  employee  who  is  himself  in 
the  exercise  of  due  care  and  dili- 
gence at  the  time  (1)  by  reason  of 
any  defect  in  the  condition  of  the 
ways,  works  or  machinery  connect- 
ed with  or  used  in  the  business  of 
the  employer  which  arose  from  or 
had  not  been  discovered  or  rem- 
edied owing  to  the  negligence  of  the 
employer  or  of  any  person  in  the 
service  of  the  employer  and  in- 
trusted by  him  with  the  duty  of 
seeing  that  the  ways,  works  and 
machinery  were  in  proper  condi- 
tion; or  (2)  by  reason  of  the  negli- 
gence of  any  person  in  the  service 
of  the  employer  intrusted  with  and 
exercising  superintendence  whose 
sole  or  principal  duty  is  that  of  su- 
perintendence; (3)  by  reason  of  the 
negUgence  of  any  person  in  the 
service  of  the  employer  who  has 
charge  or  control  of  any  switch, 
signal,  locomotive  engine  or  train 
upon  a  railroad,  the  employee  or  in 
ease  the  injury  results  in  death,  the 
parties  entitled  by  law  to  sue  and 


recover  for  such  damages,  shall 
have  the  same  right  of  compensa- 
tion and  remedy  against  the  em- 
ployer as  if  the  employee  had  not 
been  an  employee  of  or  in  the  serv- 
ice of  the  employer  or  engaged  in 
his  or  its  works. 

It  was  held  that  clauses  one  and 
two  create  no  new  cause  of  action 
nor  deprive  the  employer  of  any  de- 
fense that  existed  at  common  law. 
Clause  three  gives  a  right  to  re- 
cover compensation  for  the  death 
of  or  injury  to  an  employee  caused 
by  the  act  or  omission  of  a  class  of 
persons  for  whose  negligence  the 
master  was  not  answerable  at  com- 
mon law,  and  abolishes  the  defense 
that  the  negligence  causing  the  in- 
jury was  that  of  a  fellow-servant. 
It  was  said  this  was  the  construc- 
tion given  by  the  Supreme  court 
of  Massachusetts  from  which  the 
act  in  question  was  copied,  and 
hence  adopted  the  construction  the 
Massachusetts  court  had  given 
it.  Colorado  MiUing  &  Elevator 
Co.  V.  Mitchell,  26  Colo.  284,  58 
Pac.  28. 
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In  1901,  this  state  became  the  pioneer  and  wholly 
abolished  the  fellow-servant  rule  as  to  all  employees,**^ 
and  such  statute  was  held  constitutional.^** 

However,  it  was  held  that  the  later  statute  did  not 
repeal  the  provisions  in  the  earlier  statute  requiring  the 
giving  of  notice  of  the  accident  within  sixty  days  after 
the  injury,**'  nor,  it  would  seem,  the  provision  limiting 
the  amount  of  recovery  to  $5,000.*'° 

Therefore  if  the  attorney  for  the  injured  party  is  confi- 
dent that  the  negligent  servant  was  not  a  fellow-servant, 
it  may  be  advisable  to  bring  an  action  as  at  common  law 
and  not  under  the  statute. 

§  612.  Common  law  rule. 

In  stating  and  defining  the  duties  personal  to  the 
master  the  court  lay  down  the  following  propositions: 

First:  In  the  purchase  of  safe  machinery  and  appli- 
ances for  use  in  his  business,  the  master  is  required  to  use 
ordinary  care  and  diligence ;  such  care  and  diUgenee  having 
reference  to  the  hazards  of  the  employment  and  being 
proportioned  to  the  danger  of  the  service.  If  through 
the  want  of  ordinary  care  in  this  respect,  unsafe  or 
defective  machinery  is  procured,  and  the  servant,  without 
fault  on  his  part,  is  injured,  the  master  is  hable. 

Second:  The  master  is  Ukewise  charged  with  the 
further  duty  of  maintaining  in  suitable  condition  the  ma- 
chinery and  apphances  used  in  his  business.  In  this 
regard  he  is  also  required  to  exercise  ordinary  care  and 
diligence  and  is  liable  for  injuries  resulting  from  his 
ordinary  negUgence  to  the  servant  without  fault  on  the 
latter's  part ;  the  question  as  to  what  shall  constitute  such 
ordinary  care  having  reference  likewise  to  the  danger 
which  the  service  naturally  imposes  upon  the  employee. 

887.  Sess.    Laws    1901,    c.    67,      Min.  Co.  v.  Firstbrook,  36  Colo, 
-whieh  became  §  2065  of  Rev.  St.      498.  86  Pac.  313. 

1908.  889.     Lange  v.  Union  Pac.   R. 

888.  Vindicator    Consol.    Gold      Co.,  126  Fed.  338. 

890.    Id. 
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Third:  Agents  charged  with  the  duty  of  procuring 
safe  machinery  or  agents  charged  with  the  duty  of  inspect- 
ing and  keeping  machinery  and  apphances  in  suitable  re- 
pair are  not  to  be  regarded  as  feUow-servants  with  those 
employed  to  labor  in  the  business  wherein  such  machinery 
or  apphances  are  used,  or  in  some  cases,  even  with  those 
engaged  to  operate  the  same.  The  master  is  hable  for 
injuries  resulting,  without  contributory  negUgence,  to 
other  servants,  through  the  ordinary  negUgence  of  his 
employee  or  agent,  thus  charged  with  the  duty  of  procur- 
ing or  repairing,  whether  such  neghgence  be  in  originally 
failing  to  purchase  safe  machinery  or  apphances  or  in 
faihng  to  keep  the  same  in  proper  condition  for  use.^^^ 

After  referring  to  the  rule  estabhshed  in  several  of  the 
states,  it  is  said:  The  better  rule,  as  we  extract  it  from 
the  best  reasoned  cases,  is  that  for  the  acts  of  the  vice 
principal  done  within  the  scope  of  his  employment,  and 
such  as  properly  devolve  upon  the  master  in  his  general 
duty  to  his  servants,  the  master  is  hable;  whUe  for  aU  such 
acts  as  relate  to  the  common  employment  and  are  on  a 
level  with  the  acts  of  the  feUow-laborer,  except  such  acts 
done  by  the  vice  principal  against  the  reasonable  objec- 
tion of  the  injured  servant,  the  master  is  responsible.  In 
other  words,  the  test  of  the  UabUity  is  the  character  of  the 
act  rather  than  the  relative  rank  of  the  servant.*'^ 

Manager  of  a  distinct  department  whose  sole  duty 
that  of  superintendence. 
One  clothed  with  the  control  and  management  of  a 
distinct  department  in  which  his  duty  is  entirely  that  of 
direction  and  superintendence,  is  an  agent  and  the  per- 
sonal representative  of  the  corporation  for  whose  negli- 
gence it  is  responsible  to  subordinate  servants.  The 
conductor  of  a  train  is  such  an  agent..  This  conclusion 
is  reached  by  reason  of  such  an  employee  performing  the 
master's  duty  of  supervision  and  direction,  rather  than  by 

891.  WeUs  V.  Coe,  9  Colo.  159,      Co.  v.  Fitzgerald,  21  Colo.  633,  43 
11  Pae.  50.  Pac.   10;  Novelty  Theatre  Co.  v. 

892.  Deep  Mining  &  Drainage      WMtcomb,  47  Colo,  110. 
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reason  of  his  powers  of  control.     The  court  aflfirms  the 
doctrine  of  the  Ross  case,  112  U.  S.  390,  5  Sup.  Ct.  Rep. 

Superior  in  rank. 

The  mere  fact  that  the  servant  whose  neghgence  pro- 
duces the  injury  is  superior  in  rank  to  the  servant  injured, 
does  not  alone  fix  the  master's  hability.  The  general 
powers  vested  in  the  superior  servant,  and  the  character 
of  the  specific  act  in  connection  with  which  his  negh- 
gence occurs,  are  considerations  rarely,  if  ever,  omitted  in 
pursuing  the  inquiry.  The  rule  is  that  when  the  negligent 
agent  or  servant  can  fairly  be  said  to  take  the  place  of  the 
master,  and  represent  him  so  as  to  become  in  reality  a  vice 
principal,  and  the  negligence  occurs  in  the  discharge  of  his 
representative  duties,  the  master's  liability  may  attach. 
What  influence  the  power  vested  in  a  servant  to  hire  and 
discharge  servants  has  in  determining  the  question  is  not 
stated,  though  the  question  is  mentioned.*^* 

Car  repairer. 

A  car  repairer  with  respect  to  the  condition  and  repair 
of  a  car  upon  which  he  has  worked,  represents  the  company 
and  for  his  negligence  in  that  regard  whereby  a  conductor 
is  injured,  the  company  is  Uable.*'^ 

Conductor. 

The  conductor  of  a  train  is  an  agent  of  the  master  in 
respect  to  his  duties  as  such,  and  where  one  such  failed 
to  provide  or  display  the  proper  hghts  upon  his  train  and 
an  engineer  was  killed  in  a  collision  as  a  result  of  such 
neglect  the  company  was  liable. ^^^ 

893.  Colorado  Midland  R.  Co.      v.  Naylon,  17  Colo.  501,  30  Pac. 
V.  Naylon,  17  Colo.  501,  30  Pac.      249,  31  Am.  St.  Rep.  335. 

249,  31  Am.  St.  Rep.  335;  Denver,  895.     Denver  Tramway   Co.  v. 

etc.,  R.  Co.  V.  Driseoll,  12  Colo.  Crumbaugh,  23  Colo.  363,  48  Pac. 

620,  21  Pac.  708,  13  Am.  St.  Rep.  503. 

243.  896.     Denver  &  R.  G.  R.  Co.  v. 

894.  Colorado  Midland  R.  Co.  Sipes,  25  Colo.  226,  55  Pac.  1093. 
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Foreman. 

Where,  in  the  absence  of  the  superintendent  of  con- 
struction of  a  Une  of  road,  the  workmen  employed  in  con- 
structing it  are  performing  their  labor  under  the  supervi- 
sion and  direction  of  a  general  foreman,  who  has  full 
power  and  authority  to  employ  and  discharge  them,  such 
foreman  is,  in  relation  to  such  men,  the  representative  of 
the  company,  and  not  their  feUow-servant.**^ 

But  a  foreman,  as  to  the  act  of  examining  a  drill  hole 
in  a  mine  to  ascertain  whether  there  remained  an  xmex- 
ploded  blast,  was  a  fellow-servant.*'^ 

Superintendent. 

The  defendant  in  extending  its  line  of  railroad  placed 
the  fuU  charge  of  laying  the  track  in  charge  of  an  em- 
ployee. He  had  two  foremen  and  quite  a  number  of  men 
at  work  under  him,  whom  he  employed  and  discharged 
at  pleasure.  He  also  had  charge  of  the  cars  and  tools.  One 
of  the  workmen  was  injured,  caused  by  the  appKance  used 
to  check  the  speed  of  a  car,  upon  which  he  was  working, 
being  removed  on  a  steep  grade,  by  the  direct  command 
of  such  superintending  employee,  whereby  the  speed 
of  the  car  could  not  be  checked,  and  it  came  in  contact 
with  another  car.  It  was  held  that  such  superior  servant 
was  a  vice  principal,  and  the  company  was  hable.*'' 

Timbermen  in  mine. 

A  person  employed  by  a  mine  owner  to  timber  a 
drift,  so  as  to  provide  a  safe  place  for  the  miners  running 
the  shaft  to  work  in,  is  performing  duties  personal  to  the 
master,  and  hence  is  not  a  feUow-servant  of  the  miners.'"" 

897.  Colorado  Midland  R.  Co.  Colorado  Midland  R.  Co.  v.  Nay- 
V.  O'Brien,  16  Colo.  219,  27  Pae.  Ion,  17  Colo.  501,  30  Pae.  249,  31 
701.  Am.  St.  Rep.  335. 

898.  Poorman  Silver  Mines  v.  900.  Grant  v.  Varney,  21  Colo. 
DevUng,  34  Colo.  37,  81  Pae.  252.  329,  40  Pae.   771;  Cripple  Creek 

899.  Denver  S.  P.  &  P.  R.  Co.  Mining  Co.  v.  Brabant,  37  Colo. 
V.  DriscoU,  12  Colo.  520,  21  Pae.  423,  87  Pae.  794. 

708,  13  Am  St.  Rep.  243.   See  also 
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Mine  boss  and  miners. 
Where  it  appeared  that  a  workman  in  a  mine  was 
killed,  by  the  negligence  of  a  mine  boss,  appointed  under 
the  coal  mining  act  of  1885,  which  compels  his  appoint- 
ment, makes  it  his  duty  to  attend  to  the  mine  and  make 
it  safe  to  work  in,  and  subjects  him  to  pimishment  in  case 
of  failure,  and  it  does  not  appear  that  he  had  any  authority 
over  the  workmen  other  than  that  prescribed  by  the 
statute,  he  and  such  workmen  are  fellow-servants,  and  the 
company  is  not  hable  for  his  neghgence.'" 

Teamster  and  employees. 

A  teamster  engaged  in  hauling  coal,  and  an  employee 
in  charge  of  the  boilers  for  a  tramway  company,  were 
held  to  be  fellow-servants.'"^ 

Theatrical  company,  members. 

Members  of  a  theatrical  company  are  fellow-servants, 
precluding  recovery  for  injuries  to  one  of  them  in  a  frolic 
which  they  held  during  their  closing  performance.'"' 

XIII,   Connecticut. 

Seo.  See. 

613.  Common  law  rule.  son    exercising    it    a  vice- 

614.  Massactusetts  rule  as  to  serv-  principal. 

ants  using   appliances   not      616.  Character  of  act  determines 
approved  in  fuU.  relation. 

615.  Superintendence  required;  per-      617.  Illustrations  of  rules. 

§  613.  Common  law  rule. 

It  is  stated  by  the  court  that  the  rule  which  exempts 
the  master  from  hability  for  the  neghgence  of  a  fellow- 
servant  appUes  not  only  in  cases  in  which  the  servant 
injured  is  engaged  in  the  same  grade  of  employment  as  the 

901.  Colorado  Coal  &  Iron  Co.      O'Brien,  8  Colo.  App.  74,  44  Pac. 
V.  Lamb,  6  Colo.  App.  255,  40  Pac.      766. 

251.  903.    Novelty    Theatre    Co.    v. 

902.  Denver  Tramway  Co.  v.      Whitcomb,  47  Colo.  110,  106  Pac. 

1012. 
M.  &  S.— 45 
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servant  whose  negligence  occasioned  the  injury,  but 
also  in  cases  in  which  the  two  servants  are  engaged  in 
different  grades  of  employment,  if  the  services  of  each  are 
directed  to  the  same  general  end.  It  also  apphes  to  cases 
where  the  injured  servant  is  of  a  grade  of  the  service  infe- 
rior to  that  of  the  servant  whose  neghgenee  occasioned  the 
injury,  though  the  inferior  in  grade  is  subject  to  the  orders 
of  the  superior.  And  it  is  not  essential,  in  order  to  exempt 
the  master  from  liabUity,  that  the  injured  servant  at  the 
time  of  receiving  the  injury  should  be  engaged  in  the  same 
particular  work  as  the  servant  by  whose  negligence  the 
injury  was  occasioned.  If  both  servants  are  in  the  employ- 
ment of  the  same  master,  work  under  the  same  control 
and  in  the  same  general  business,  and  derive  authority 
and  compensation  from  the  same  common  source,  the 
master  is  not  liable.  But  this  rule  has  no  application 
where  the  servant  sustains  an  injury  through  the  master's 
negligence  alone,  or  through  the  negligence  of  the  master 
combined  with  the  negligence  of  a  fellow-servant.  In 
respect  to  appliances  furnished  for  use  of  his  employees, 
the  master's  duty  is  that  of  reasonable  care  to  provide 
such  as  are  suitable.  This  duty  is  for  the  master  to  do  by 
himself  or  some  other.  When  it  is  done,  and  not  tiU  then, 
his  duty  is  met  or  his  contract  kept.'"* 

The  court,  in  a  later  case,  reviews  at  some  length  the 
irreconcilable  decisions  of  different  states  and  also  con- 
cludes that  in  respect  to  furnishing  safe  place  for  the 
employee  to  perform  his  work  and  safe  machinery  and 
appliances  for  his  use  and  to  maintain  them  in  a  reason- 
ably safe  condition,  for  such  purpose,  these  are  duties 
personal  to  the  master.^"^ 

The  performance  of  this  duty  cannot  be  affected  by  the 
simple  giving  of  an  order,  its  execution  being  intrusted  to 
another.    Until  the  agent  thus  selected  in  fact  acts  up  to 

904.    Wilson     v.      Willimantie  905.     Darrigan  v.  New  York  & 

Linen  Co.,  50  Conn.  433,  47  Am.  N.  E.  R.  Co.,  52  Conn.  285,  62  Am. 

Rep.  653;  Girard  v.  Grosvenordale  Rep.  590. 
Co..  82  Conn.  271,  73  Atl.  747. 
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the  limit  of  the  duty  of  his  master  to  act,  the  master's 
duty  is  not  done.  The  master's  duty  requires  perform- 
ance.'"^ 

§  614.  Massachusett's  rule  as  to  servants  using  appliances 
not  approved  in  full. 

As  to  those  engaged  in  the  use  of  such  premises,  ma- 
chinery or  appliances,  this  court  dechnes  to  follow  the  rule 
of  the  Massachusetts  court.  That  rule,  they  say,  "unduly 
enlarges  the  exemption  and  confines  the  liability  of  em- 
ployers within  too  narrow  Limits.  It  does  not  sufficiently 
recognize  the  distinction  between  agents,  managers  and 
even  superintendents,  on  the  one  hand,  and  mere  serv- 
ants and  common  laborers,  on  the  other ;  between  duties 
which  the  master  is  required  to  perform  and  the  work 
which  is  ordinarily  performed  by  employees.  It  makes 
little  allowance  for  emergencies,  and  does  not  sufficiently 
regard  the  obvious  fact  that  cases  are  constantly  arising, 
especially  in  the  operation  of  raihoads,  which  no  general 
rule  can  provide  for,  in  which  the  master  must  be  regarded 
as  constructively  present,  and  in  which  some  one  must  be 
invested  with  a  discretion  and  a  right  to  speak  and  com- 
mand in  his  name  and  authority.  Such  right  carries  with 
it  the  corresponding  duty  of  obedience.  Some  one  must 
hear  and  obey.  To  make  no  discrimination,  but  in  all 
cases  to  place  those  who  are  invested  with  authority  to 
direct  and  control  on  the  same  footing  with  those  whose 
duty  it  is  merely  to  perform  as  directed,  without  discre- 
tion and  without  responsibility,  seems  to  us  unwise 
and  impolitic."'"' 

The  court,  in  the  case  referred  to,  held  that  the  train 
dispatcher  was  not  a  fellow-servant  with  those  employed 
in  operating  a  train  on  the  defendant  road;  that  there  was 
a  wide  and  manifest  difference  between  the  duties  of 
such  agent  and  the  duty  of  a  locomotive  engineer — the  duty 
of  the  former  pertains  to  management,  and  that  of  the 

906.    McEUigott   v.    Kandolpli,  907.     Darrigan  v.  N.  Y.  &  N.  R. 

61  Conn.  157,  22  Atl.  1094,  29  Am.  Co.,  52  Conn.  285,  52  Am.  Rep.  590. 
St.  Rep.  181. 


1640  Master  and  Servant.  §§  615,  616 

latter  to  obedience ;  that  it  was  immaterial  that  those  men 
are  hired  and  paid  by  a  common  employer,  and  that 
their  employment  is  designed  to  accompUsh  one  common 
result. 

§  615.  Superintendence  required;  person  exercising  it  a 
vice  principal. 

The  court  recognizes,  as  one  of  the  duties  to  be  per- 
formed by  the  master,  that  of  bringing  to  the  accom- 
plishment of  a  dangerous  work  requisite  skill  and  superin- 
tendence,— to  provide  and  keep  present  one  possessed 
of  such,  to  superintend  and  direct  the  work, — and  held, 
where  one  such  was  provided,  who  did  not  continue 
present,  exercising  skill  and  knowledge  in  such  direction 
and  control,  but  temporarily  left  the  direction  thereof 
to  one  unskilled,  whereby  injury  was  caused  to  one 
of  the  workmen,  the  master  was  responsible  in  dam- 
ages  to  him.'"* 

§  616.  Character  of  act  determines  relation. 

In  speaking  of  the  position  of  foreman,  the  court  say: 
"If  it  is  an  act  that  the  law  impUes  a  contract  duty  upon 
the  part  of  the  employer  to  perform,  so  that  the  person 
performing  it  is  acting  as  a  vice  principal  quoad  that 
particular  act,  then  the  latter  is  not  a  feUow-servant  of 
his  co-laborers."'"' 

908.    McElligott   V.    Randolph,  nisHng  of  suitable  material  for  the 

61  Conn.  157,  22  Atl.  1094,  29  Am.  work,  from  which  the  servants  were 

St.  Rep.  181.     It  was  further  held  to  select  such  as  were  fit;  yet  this 

that  the  person  so  selected  under  question   only   became   important 

such  conditions,  was  not  a  fellow-  in   connection   with   the   question 

servant,  but  represented  the  mas-  actually  decided,  it  not  being  held 

ter;  that  the  character  of  the  work  that  in  a  proper  case,  where  the 

for  which  he  was  engaged  deter-  master  had  furnished  such  materials 

mined  the  relation;  and  that  the  and  sufficient  competent  servants, 

work  of  supervision,  where  skiU  and  he  would  not  have  fuUy  met  his 

experience  were  required,  was  the  obligation. 

work  properly   pertaining   to   the  909.     SuUivan  v.  N.  Y.,  N.  H. 

employer.      Other     questions    are  &  H.  R.  Co.,  62  Coim.  209,  26  Atl. 

discussed,  among  them  that  of  fur-  711. 
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The  character  of  the  act  determines  the  question  of 
whether  a  vice  principal  or  fellow-servant.  If  the  offending 
servant  is  engaged  in  the  performance  of  duties  personal 
to  the  master,  he  is  a  vice  principal;  otherwise  a  fellow- 
servant.  Neither  the  rank  or  grade  of  the  offending  serv- 
ant in  the  master's  business  or  the  department  of  it,  in 
which  he  is  employed,  are  of  primary  importance."" 

§  617.  Illustrations  of  rules. 

An  employee  put  in  charge  of  a  number  of  presses 
and  whose  duty  it  is  to  lace  the  belts,  is  not  a  fellow- 
servant  of  operatives,  but  a  vice  prtncipal.^^^ 

A  superintendent  represented  the  master  in  directing 
employees  to  make  fast  a  tackle  to  certain  timbers  for  the 
raising  of  iron  trusses,  and  where  one  such  timbers 
broke  by  being  insufficient  to  withstand  the  strain,  injur- 
ing an  employee,  it  was  held  the  master  was  neghgent 
in  faihng  to  provide  a  safe  apphance."^ 

The  following  have  been  held  to  be  fellow-servants: 
brakeman  upon  a  freight  train  and  an  assistant  road 
master  upon  a  special,  working  a  snow  plow;^^'  conduc- 
tor and  motorman  upon  a  street  car;^^*  men  in  charge  of  a 
derrick  on  the  roof  of  a  building  in  course  of  construction, 
and  a  mason's  helper  and  general  laborer;"^  errand  boy 
in  a  factory  for  the  manufacture  of  fire  arms,  and  other 

910.  Kelley  v.  New  Haven  as  the  rules  required,  to  go  tte 
Steamboat  Co.,  74  Conn.  343,  50  proper  distance  and  flag  the  spe- 
Atl.  871,  92  Am.  St.  Rep.  220,  57  cial,  whereby  a  collision  occurred, 
L.  R.  A.  494;  same  case,  75  Conn,  resulting  in  the  injury  to  the  road 
42.  master.    Nolan  v.  N.  Y.  &  N.  H. 

911.  Gilmore  v.  American  Tube  &  H.  R.  Co.,  70  Conn.  159,  39  Atl. 
&  Stamping  Co.,  79  Conn.  498,  66  115,  43  L.  R.  A.  305. 

Atl.  4.  914.    Hinckley  v.  Danbury,  City 

912.  Swain  v.    O'Loughlin,   80  of,  81  Conn.  241,  70  Atl.  286. 
Conn.  200,  67  Atl.  480.  915.    McQueeney  v.    Norcross, 

913.  Latter  was  injured  by  the  75  Conn.  381,  53  Atl.  780. 
negligence  of  the  former  in  failing, 
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employees  employed  in  testing  rifles  by  firing  ;*^^  foreman 
and  laborers;'"  mate  of  a  vessel  and  a  deck  hand  there- 
on;'" section  foreman  and  crew."' 

XIV.  Delaware. 

§  618.  Common  law  rule. 

The  duties  personal  to  the  master  are  practically  the 
same  as  in  New  York,  as  to  fm-nishing  safe  place  of  work, 
safe  instrumentalities  to  work  with,  and  the  employment 
and  retention  of  competent  servants.  Those  servants 
who  perform  such  duties  are  vice  principals.'^" 

The  superintendent  of  a  division  of  a  railroad  is  a  vice 
principal.'^' 

Employees  in  a  quarry  exploding  a  blast,  injuring  an 
employee  engaged  in  other  work  about  the  quarry,  are 
fellow-servants.'  ^  ^ 

A  yardmaster  in  charge  of  a  yard,  and  a  conductor 
and  brakeman,  it  was  held,  were  fellow-servants  of  an 

916.  Church  v.  Winchester  Re-  918.  Kelly  v.  New  Haven 
peating  Arms  Co.,  78  Conn.  720,  Steamboat  Co.,  74  Conn.  343,  50 
63  Atl.  510.  Atl.  871,  92  Am.  St.  Rep.  220,  57 

917.  A  foreman  whose  duty  it  L.  R.  A.  494. 

is  to  prepare  dynamite  cartridges  919.    A  railroad  company  having 

for  blasting,  and  to  direct  the  work  provided  its  section  crew  with  prop- 

of  certain  laborers,  though  not  to  er    means    to    signal    approaching 

hire  and  discharge,  was  held  to  be  a  trains,  the  neglect  to  use  them  by 

feUow-servant  of  such  laborers.     It  the  foreman,  whereby  one  of  the 

is  not  the  rank  or  grade  of  the  of-  crew  was  injured,  was  that  of  a 

fending  servant,  but  the  character  feUow-servant.    Whittlesey  v.  New 

of  the  particular  act  or  omission  York,  N.  H.  &  H.  R.  Co.,  77  Conn, 

to  which  the  injury  is  attributable,  100,  58  Atl.  459,  107  Am.  St.  Rep. 

that  determines  the  question  ot  the  21. 

master's  responsibility.   Sullivan  v.  920.    Foster  v.  Pussey,  8  Hous- 

N.  Y.,  N.  H.  &  H.  R.  Co.,  62  Conn,  ton  (Del.)  168,  14  Atl.  545. 

209,  25  Atl.  711.    A  foreman's  neg-  921.     Shuster  v.  Philadelphia,  B. 

ligenoe  in  the  operation  of  a  ma-  &  W.  R.  Co.,  6  Permew  (Del.)  4, 

chine    causing   injury    to    another  62  Atl.  689,  4  L.  R.  A.  407,  n.  s. 

employee,  is  the  negUgence  of  a  922.    McMahon    v.    Bangs,    5 

fellow-servant.    Leonard   v.   Mai-  Pennew  (Del.)  178,  62  Atl.  1098. 
lory,  75  Conn.  433,  53  Atl.  778. 
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injured  car  inspector,  employed  in  the  yard  to  examine 
cars  and  determine  their  condition  for  use.®^' 

A  "watchman  in  a  railroad  yard  whose  duty  it  is  to  warn 
car  repairers  working  on  cars  on  tracks  whenever  other 
cars  are  shifted  onto  such  tracks,  is  a  fellow-servant  of 
such  repairers.^ ^* 

XV.  Florida. 


Sec. 

619.  Statutory  provisions. 

620.  Common  law  rule. 


See. 


Engineer  and  engine  -wiper. 
Engineer,  fireman  and  brake- 


§  619.  Statutory  provisions. 

The  statute  was  copied  from  Georgia,  apphes  only  to 
railroads,  and  abolishes  the  rule  of  feUow-servants  as  to 
railroad  employees.^ ^^ 


923 .  Shuster  v.  Philadelphia,  B . 
&  W.  R.  Co.,  6  Pennew  (Del.)  4,  62 
Atl.  689,  4  L.  R.  A.  407,  n.  s. 

924.  Rex  v.  Pullman's  Palace 
Car  Co.,  2  Marv.  (Del.)  337,  43 
Atl.  246. 

925.  Laws  1891,  c.  4071  (Gen. 
St.  1906,  §§  3148-3150). 

Sec.  1.  A  railroad  company  shall 
be  liable  for  all  damages  done  to  per- 
sons, stock  or  other  property  by  the 
running  of  the  locomotives  or  ears  or 
other  machinery  of  such  company,  or 
for  damages  done  by  any  person  in 
the  emplojrment  and  service  of 
such  company,  unless  the  company 
shall  make  it  appear  that  their 
agents  have  exercised  all  ordinary 
and  reasonable  care  and  diligence, 
the  presumption  in  all  cases  being 
against  the  company. 

Sec.  2.  No  person  shall  recover 
damages  from  a  railroad  company 
for  injury  to  himself  or  his  property 
when  the  same  is  done  by  his  con- 


sent or  is  caused  by  his  own  negli- 
gence. If  the  complainant  and  the 
agents  of  the  company  are  both 
at  fault,  the  former  may  recover, 
but  the  damages  shall  be  increased 
or  diminished  by  the  jury  in  pro- 
portion to  the  amount  of  fault  at- 
tributable to  him. 

Sec.  3.  If  any  person  is  injured 
by  a  railroad  company  by  the  run- 
ning of  the  locomotives  or  cars,  or 
other  machinery  of  such  company, 
he  being,  at  the  time  of  such  injury, 
an  employee  of  such  company,  and 
the  damage  was  caused  by  the  neg- 
ligence of  another  employee,  and 
without  fault  or  negligence  on  the 
part  of  the  person  injured,  his  em- 
ployment by  the  company  shall  be 
no  bar  to  a  recovery.  No  contract 
which  restricts  such  habUity  shall 
be  legal  or  binding. 

Under  chapter  3734  of  the  Laws 
of  1887,  which  act  was  repealed  by 
the  statutes  of  1891,  section  1  of  the 
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Under  this  statute,  a  corporation  or  oompany  engaged 
in  phosphate  mining,  and  as  an  incident  thereto  operates 
trolley  engines  and  cars  for  hauling  the  phosphate,  is 
not  "a  raUroad  company"  within  the  terms  and  meaning  of 
the  statute.9  2« 

The  conductor  in  charge  of  a  train  is  not  a  fellow-serv- 
ant with  the  brakeman  and  flagman  on  such  train,  but  a 
vice  principal.'" 

§  620.  Common  law  rule. 

A  feUow-servant  is  one  engaged  with  another  under  a 
common  master  and  in  the  same  common  employment, 


act  of  1887  being  tlie  same  as  sec- 
tion 2  of  the  present  statute,  and 
section  3  of  the  act  reading:  "If 
the  person  injured  is  himself  an 
employee  of  the  oompany,  and  the 
damage  was  caused  by  another 
employee  of  the  company,  and 
■without  fault  on  the  part  of  the 
person  injured,  his  employment  by 
the  company  shall  be  no  bar  to  a 
recovery,  and  no  contract  which 
restricts  such  liability  shall  be  legal 
or  binding",  it  was  held  that  this 
act  having  been  borrowed  from 
Georgia,  and  having  received  a 
construction  there  in  effect  that 
the  right  of  an  employee  to  recover 
depends  upon  his  being  entirely 
free  from  fault  or  negligence,  such 
construction  became  a  part  of  the 
law  of  Florida.  Duval  v.  Hunt, 
34  Fla.  85,  15  So.  876.  An  Em- 
ployers' Liability  Act  was  passed 
May  4,  1891,  ch.  4071.  The  sec- 
ond and  third  sections  of  the  act 
are  substantially  re-enactments  of 
the  act  of  1887.  The  fourth  sec- 
tion repeals  the  act  of  1887.  The 
first  section  is  new  and  is  the  same 
as  a  part  of  the  statute  of  Georgia. 
Under  the  provision  of  that  act 
the   employee,   where  injured   by 


the  alleged  negligence  of  a  co-em- 
ployee, in  an  act  in  which  the  plain- 
tiff was  participating,  must  himself 
have  been  free  from  fault.  Upon 
proof  that  the  plaintiff  was  free  from 
fault  the  statutory  presumption 
arises  that  the  servants  of  defend- 
ants were  at  fault  and  it  devolves 
upon  the  defendant  to  make  it  ap- 
pear to  the  contrary.  If  the  act 
resulting  in  injury  was  one  being 
performed  by  the  other  employees, 
the  plaintiff  not  participating,  then 
the  presumption  of  negligence  on 
the  part  of  the  servant  of  the  de- 
fendant, and  that  plaintiff  was 
free  from  fault,  arises  imder  the 
statute  to  the  same  extent  as  if 
plaintiff  was  not  an  employee,  and 
it  devolves  on  the  defendant  to 
show  that  the  plaintiff  was  at  fault 
or  that  its  servants  were  not  neg- 
ligent. Florida  Cent.  &  P.  R,  Co. 
V.  Mooney,  40  Fla.  17,  24  So.  148, 
110  Am.  St.  Rep.  72;  Ryland  v. 
Atlantic  Coast  Line  R.  Co.,  57  Fla. 
143,  49  So.  745. 

926.  Taylor  v.  Prairie  Pebble 

Phosphate  Co., Fla. ,  54  So. 

904. 

927.  Atlantic  Coast  Line  R.  Co. 
V.  Beazley,  64  Fla.  311,  45  So.  761. 
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so  that  they  are  brought  into  contact  with  each  other, 
notwithstanding  they  are  subject  to  the  orders  and  under 
the  exclusive  control  of  separate  bosses  and  foremen  and 
at  different  work  in  the  same  service.  For  illustration:  If 
one  was  engaged  as  a  common  laborer  to  work  on  the  road 
bed  or  a  gravel  train,  he  could  not  be  a  feUow-servant 
with  the  engineer  or  conductor  on  a  passenger  train, 
but  would  be  a  fellow-servant  with  all  employed  on  the 
road  bed  or  gravel  train,  if  his  employment  was  in  a  com- 
mon work  and  brought  him  in  immediate  contact  with 
them  and  risk  through  them,  although  working  under 
orders  of  a  different  boss  or  foreman  in  the  said  common 
work.  It  was  held  that  one  of  the  shovelers  upon  a  gravel 
train  and  the  engineer  were  feUow-servants  in  respect  to 
the  act  of  the  engineer  in  putting  the  handling  of  his  engine 
into  the  hands  of  his  fireman,  who  was  either  careless  or 
unskUled  in  the  management  of  such  machines.^ ^^ 

The  duty  to  furnish  employees  reasonably  safe  apph- 
ances  and  reasonably  safe  place  to  work  and  to  warn  an 
inexperienced  servant  of  special  dangers,  is  personal  to  the 
master.'^* 

At  common  law,  whenever  the  master  delegates  to  an 
officer,  agent  or  employee,  high  or  low,  the  performance 
of  any  duty  which  really  devolves  upon  the  master  himself, 
then  such  officer,  servant,  agent  or  employee  stands  in  the 
place  of  the  master,  and  becomes  a  substitute  of  the 
master  and  the  master  is  liable  for  his  acts  of  negligence.^'" 

It  is  not  necessary  to  bring  a  case  within  the  rule  that 
the  employer  is  not  responsible  to  those  in  his  employ 
for  injuries  caused  by  the  negUgence  or  misconduct  of  his 
fellow-servants,  that  the  one  who  causes  and  the  one 
who  suffers  the  injury  should  be  at  the  same  time  working 
together  in  the  same  particular  work.  It  is  sufficient  if 
they  are  in  the  employment^of  the  same  master,  engaged 
in  the  same  common  enterprise  and  both  employed  to 

928.  Parrisli  v.  Pensacola  &  A.         930.    Duval  v.  Hunt,  34  Fla.  85, 
R.  Co.,  28  Fla.  251,  9  So.  696.  15  So.  876;  Camp  v.  Hall,  supra. 

929.  Camp  v.  Hall,  39  Fla.  535, 
22  Fla.  792. 
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perform  duties  tending  to  aeeomplisli  the  same  general 
purpose.'" 

Engineer  and  engine  wiper. 
Where  an  engine  wiper  was  injured  while  wiping  an 
engine  upon  a  track  (which  act  he  was  requested  to  do  by 
the  engineer)  by  cars  attached  to  another  engine  under  the 
control  of  the  said  engineer  being  moved  against  it,  it 
was  held  that  no  recovery  could  be  had,  as  they  were 
fellow-servants.'  ^  ^ 

Engineer,  fireman  and  brakeman. 

The  engineer,  fireman  and  brakeman  of  the  same  train 
are  fellow-servants,  and  the  defendant  company  was  held 
not  liable  in  damages  to  one  of  such  fellow-servants  for 
injuries  sustained  in  the  line  of  his  employment,  in  conse- 
quence of  the  negligence  of  the  engineer  in  putting  his 
unskilled  or  careless  fireman  in  the  performance  of  his 
duty  in  temporarily  handling  the  engine.' '^ 

XVI.   Geoegia. 

Sec.  Sec. 

621.  Statutory  provisions.  Different  department  rule. 

Provisions  relating  to  rail-  Superior  servant  rule, 

road  employees.  Dual  capacity. 

622.  Common  law  rule.  Applications  of  rules. 

§  621.  Statutory  provisions. 

There  are  certain  statutes  in  this  state,  appli- 
cable to    all    employees    except    railroad  employees,'^* 

931.  South  Florida  R.  Co.  v.  for  injuries  arising  from  the  negU- 
Weese,  32  Fla.  212,  13  So.  436.  gence  or  misconduct  of  other  serv- 

932.  South  Florida  R.   Co.  v.  ants  about  the  same  business. 
Weese,  32  Fla.  212,  13  So.  436.  Section  2611.    Master  must  ex- 

933.  South  Florida  R.  Co.  v.  ercise  ordinary  care  in  selection  of 
Price,  32  Fla.  46,  13  So.  638.  servants,  not  to  retain  them  after 

934.  Code  1895,  §  2610  (same  knowledge  of  their  incompetency, 
as  sec.  2202,  Code  1882.)  Except  Must  use  like  care  in  furnishing 
in  oases  of  railroad  companies,  the  machinery  equal  in  kind  to  that  in 
master  is  not  liable  to  one  servant  general   use,   and   reasonably   safe 
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■which,  are  merely  a  reiteration  of  common  law  rules.' '^ 
Provisions  relating  to  railroad  employees. 
Georgia  was  the  first  state  in  this  country  to  entirely 
abolish  the  feUow-servant  rule  as  to  employees  of  rail- 
roads, and  this  statute  of  1855  still  remains  the  same.'^* 


for  all  persons  who  operate  it  with 
ordinary  care  and  diligence.  If 
there  are  latent  defects  in  machin- 
ery or  dangers  incident  to  an  em- 
ployment unknown  to  the  servant 
or  which  the  master  knows  or 
ought  to  know,  he  must  give  the 
servant  warning  in  respect  thereto. 

Section  2612.  A  servant  as- 
sumes the  ordinary  risks  of  his  em- 
ployment, and  is  bound  to  exer- 
cise his  own  skill  and  diligence  to 
protect  himself.  In  suits  for  in- 
juries arising  from  the  negligence 
of  the  master  in  failing  to  comply 
with  the  duties  imposed  by  the 
preceding  section,  it  must  appear 
that  the  master  knew  or  ought  to 
have  known  of  the  incompetency 
of  the  other  servant,  or  of  the  de- 
fects or  danger  in  the  machinery 
supplied,  and  it  must  also  appear 
that  the  servant  injured  did  not 
know  and  had  not  equal  means  of 
knowing  such  fact  and  by  the  ex- 
ercise of  ordinary  care  could  not 
have  known  thereof. 

Section  2613.  All  contracts  be- 
tween master  and  servant,  made 
in  consideration  of  employment 
whereby  the  master  is  exempted 
from  liability  to  the  servant,  arising 
from  the  negligence  of  the  master 
or  his  servants,  as  such  hability  is 
now  fixed  by  law,  shall  be  null  and 
void  as  against  public  policy. 

935.    As   to   other  corporations 


than  railroads,  and  as  to  natural 
persons,  the  common  law  rule  was 
specially  enacted  and  adopted  by 
the  provision  that  the  master 
is  not  liable  to  an  agent  for 
injuries  arising  from  the  negligence 
or  misconduct  of  other  servants 
about  the  same  business.  Keith 
V.  Walker  Iron  &  Coal  Co.,  81  Ga. 
49,  7  S.  E.  166,  12  Am.  St.  Rep. 
292;  McGovern  v.  Columbus  Mfg. 
Co.,  80  Ga.  227,  5  S.  E.  492. 

936.  Code  1895,  Section  2333. 
If  the  person  injured  is  himself  an 
employee  of  the  company  (rail- 
road) and  the  damage  was  caused 
by  another  employee,  and  without 
fault  or  negligence  on  the  part  of 
the  person  injured,  his  employment 
by  the  company  shall  be  no  bar  to 
the  recovery. 

Section  2297.  Railroad  compa- 
nies are  common  carriers  and  liable 
as  such,  as  such  companies  neces- 
sarily have  many  employees  who 
cannot  possibly  control  those  who 
should  exercise  care  and  diligence 
in  the  running  of  trains,  such  com- 
panies shall  be  Uable  to  such  em- 
ployees as  to  passengers  for  injuries 
arising  from  the  want  of  such  care 
and  diligence. 

Section  3033,  old  Code  (Section 
2321,  new  Code).  A  railroad  com- 
pany shall  be  liable  for  any  damage 
done  to  persons,  stock  or  property, 
by  the  running  of  locomotives  or 
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However,  prior  to  the  1909  amendrQent,  to  authorize 
a  servant  to  recover  for  personal  injuries  resulting  from  the 
negligence  of  a  co-servant,  he  must  affirmatively  show 
as  a  part  of  his  case  that  he  was  free  from  fault.*" 

The  statute  apphes  to  all  servants  ia  the  employ  of  a 
railroad  company,  and  is  not  restricted,  as  in  Iowa  and 
Minnesota,  to  those  who  are  engaged  in  operating  trains.*'^ 

It  does  not  apply  to  railroads  ia  the  hands  of  re- 
ceivers,''* nor  to  corporations  operating  trains  which  have 
no  charter  as  a  railroad  company,*^"  such  as  lumber 


cars  or  other  maeliiiiery  of  such 
company,  or  tor  damages  done  by 
any  person  in  the  employment  and 
service  of  such  company,  unless  the 
company  shall  make  it  appear  that 
their  agents  have  exercised  all  or- 
dinary and  reasonable  care  and 
diligence,  the  presumption  in  all 
cases  being  against  the  company. 
History  of  statutes,  see  East  Ten- 
nessee, V.  &  G.  R.  Co.  V.  Duggan, 
51  Ga.  212. 

937.  See  Western  &  Atlantic  R. 
Co.  V.  Adams,  55  Ga.  279;  East 
Tennessee,  V.  &  G.  R.  Co.  v.  Dug- 
gan, 61  Ga.  212.  See  also  supra, 
§  516. 

938.  Georgia  R.  &  B.  Co.  v. 
Miller,  90  Ga.  571,  16  S.  E.  939; 
Georgia  R.  &  B.  Co.  v.  Hicks,  95 
Ga.  301;  Georgia  R.  &  B.  Co.  v. 
Goldwire,  56  Ga.  196;  Thompson 
v.  Central  R.  &  B.  Co.,  54  Ga.  509; 
Railroad  Co.  v.  Ivey,  73  Ga.  499; 
Georgia  R.  &  B.  Co.  v.  Brown,  86 
Ga.  320,  12  S.  E.  812.  That  in- 
jured employee  could  control  negli- 
gent employee  by  reporting  him  is 
immaterial.  Georgia  Ry.  &  B. 
Co.  V.  Goldwire,  56  Ga.  196. 

939.  Receivers    of    a    railroad 


holding  possession  for  a  court  of 
chancery,  and  operating  the  road 
under  the  orders  of  that  court,  are 
not  subject  to  suit  in  their  official 
capacity  for  a  personal  injm-y  to 
one  of  their  employees,  resulting 
from  the  negligence  of  other  of 
their  employees  in  the  same  serv- 
ice. It  was  said:  "The  general 
rule  of  the  common  law  remains  in 
force  in  Georgia,  that  the  principal 
is  not  liable  to  an  agent  for  injuries 
arising  from  the  negligence  or  mis- 
conduct of  other  agents  about  the 
same  business.  (Code  sec.  2202.) 
An  exception  prevails  by  statute  in 
case  of  railroad  employees.  (Code 
sees.  2083,  3033,  3036.)  The  plain- 
tiff, however,  is  not  such  an  em- 
ployee. The  road,  being  in  the 
hands  of  a  receiver,  had  no  em- 
ployees. The  company  was  not  in 
possession  of  the  road.  Receivers 
do  not  represent  the  company,  but 
the  court."  Henderson  v.  Walker, 
55  Ga.  481.  Under  special  act, 
same  rule  applies  to  receivers.  Bar- 
ry V.  McGhee,  100  Ga.  769,  28  S. 
E.  466. 

940.     Taylor  v.  Georgia  Marble 
Co.,  99  Ga.  612,  27  S.  E.  768. 
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companies,' *i   but   it  does  apply   to   street  railways.^ *^ 
The  statute  is  held  not  obnoxious  to  the  14th  amend- 
ment of  the  federal  constitution.'*^ 

§  622.  Common  law  rule. 

The  rule  that  one  who  is  performing  a  personal  duty  of 
the  master  is  not  a  fellow-servant  is  the  main,  if  not  the 
sole  test  in  this  state.'** 


941.  Ellington  v.  Beaver  Dam 
Lumber  Co.,  93  Ga.  53,  19  S.  E. 
21;  Mills  V.  Bartow  Lumber  Co., 
—  Ga.  — ,  70  S.  E.  984.  The  laws 
of  this  state  applicable  to  actions 
by  employees  agaiast  railroad  com- 
panies, as  such,  are  not  applicable 
to  lumber  companies,  but  the  gen- 
eral law  applicable  to  actions  for 
personal  injuries  by  a  servant 
against  his  master  must  control. 
The  fact  that  such  company  did  on 
some  occasions  transport  passen- 
gers and  freight  for  hire  did  not 
make  it  a  railroad  company  as  to 
one  of  its  employees  who  was  in- 
jured by  the  movement  of  the  loco- 
motive at  a  time  and  upon  an  occa- 
sion when  the  company  was  in  no 
sense  engaged  in  transacting  busi- 
ness as  a  carrier  of  the  public.  El- 
lington V.  Beaver  Dam  Lumber 
Co.,  93  Ga.  53,  19  S.  E.  21. 

942.  A  chartered  street  rail- 
way was  held  to  be  a  railroad  com- 
pany within  the  meaning  of  sees. 
2297  and  2323  of  the  Civil  Code  of 
1895,  and  therefore  liable  for  in- 
juries inflicted  by  one  servant  upon 
a  co-servant.  The  eases  involving 
the  question  in  the  different  courts 
of  the  county,  are  reviewed  in  an 
elaborate  opinion.  Savannah,  T. 
&  I.  of  H.  Ry.  V.  Williams,  117  Ga. 
414,  43  S.  E.  751,  61  L.  R.  A.  249. 

943.  That  a  rule  of  liability, 
not  applied  to  other  classes  of  em- 


ployers, is  thus  imposed  upon  rail- 
road companies,  does  not  render 
this  statute  obnoxious  to  the  four- 
teenth amendment  to  the  consti- 
tution of  the  United  States,  as 
denying  to  such  companies  the 
equal  protection  of  the  laws.  Geor- 
gia R.  &  B.  Co.  V.  MiUer,  90  Ga. 
571,  16  S.  E.  939. 

944.  As  to  who  are  feUow-serv- 
ants  the  court  state:  "If  any  doubt 
existed  formerly  as  to  who  are  fel- 
low-servants, the  decision  in  Hough 
V.  Railway  Co.,  100  U.  S.  214,  re- 
solves the  doubt."  Keith  v.  Walk- 
er Iron  &  Coal  Co.,  81  Ga.  49,  7 
S.  E.  166,  12  Am.  St.  Rep.  292. 
The  duty  of  the  master  was  stated 
to  be:  "To  properly  select  and  su- 
perintend its  operatives,  its  ma- 
chinery, appliances  and  appoint- 
ments of  every  sort  used  in  its  bus- 
iness. It  is  a  guarantor  that  all 
reasonable  and  proper  care  has 
been  and  shall  be  exercised  in  the 
performance  of  these  duties,  and 
its  liability  should  be  limited  to  a 
failure  to  meet  its  obligations  in 
this  respect."  Atlanta,  etc.,  R. 
Co.  V.  Ray,  70  Ga.  678.  Under  the 
Georgia  statutes  (sec.  2612,  Code 
1895),  which  provides  that  it  must 
appear  not  only  that  the  master 
knew  or  ought  to  have  known  of 
the  defects  or  dangers  in  the  ma- 
chinery, but  it  must  also  appear 
that  the  servant  injured  did  not 
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Thus,  a  servant  wliose  duty  it  is  to  provide  a  safe  place 
to  work,'*^  or  safe  appliances,'"  or  to  inspect  and  repair,* ^^ 
is  not  a  fellow-servant  where  another  employee  is  injured 
by  the  former's  negligence  in  respect  to  such  duty. 

So  the  giving  of  orders  as  to  the  system  of  work  is 
held  a  non-delegable  duty.*** 

But  the  duty  to  give  warnings  as  the  work  progresses 
is  delegable.**' 

Different  department  rule. 

At  one  time  it  was  apparently  held  that  servants  en- 
gaged in  separate  departments  were  not  fellow-servants,*^" 


know  and  had  not  the  means  of 
knowing  such  fact,  and  by  the 
exercise  of  ordinary  care  could 
not  have  known  thereof  a  charge  as 
to  the  master's  duty,  not  embrac- 
ing this  element,  was  held  errone- 
ous. Manchester  Mfg.  Co.  v. 
Polk,    115  Ga.  542,  41  S.  E.  1015. 

945.  Central  R.  Co.  v.  Mitch- 
eU,  63  Ga.  173. 

946.  Blackman  v.  Thompson- 
Houston  E.  Co.,  102  Ga.  64,  29  S. 
E.  120. 

947.  East  Tennessee,  etc.,  R. 
Co.  V.  Smith,  90  Ga.  558,  16  8.  E. 
950. 

948.  It  is  stated:  "The  courts 
of  this  state  axe  now  thoroughly 
committed  to  the  proposition  that 
any  employee,  regardless  of  rank 
or  title,  who  performs  with  the 
master's  consent,  a  non-delegable 
duty,  is  not  a  feUow-servant  with 
the  laborers  who  do  the  work.  It 
being  the  duty  of  the  master,  where 
a  large  number  of  men  are  employed 
to  maintain  a  system  by  which  the 
work  can  be  done  with  reasonable 
safety,  the  giving  of  orders  as  to 
the  system  of  work,  even  though 
they    affect    but    a    single    piece 


of  work,  is  a  duty  of  the  master, 
and  is  to  be  distinguished  from 
the  giving  of  work  signals,  which 
merely  aid  the  successful  and 
satisfactory  execution  of  the  labor 
at  hand."  McDuffie  v.  Ocean  S. 
S.  Co.,  5  Ga.  App.  125,  63  N.  E. 
1008;  Moore  v.  Dublin  Cotton 
Mills,  127  Ga.  609,  56  S.  E.  839, 
10  L.  R.  A.  772,  n.  s. 

949.  Ocean  Steamship  Co.  v. 
Cheeney,  86  Ga.  278,  12  S.  E.  315; 
Hagins  v.  Southern  Bell  Tel.  Co., 
134  Ga.  641. 

950.  It  was  said:  "Although 
two  persons  were  employed  by  the 
same  master,  yet,  where  one  of 
them  was  employed  as  a  blaster 
for  the  purpose  of  removing  cer- 
tain rocks  on  the  master's  prop- 
erty, and  alone  had  charge  of  the 
work  of  blasting,  and  the  other  had 
nothing  to  do  with  it,  but  was  em- 
ployed as  a  wood  workman  in  the 
foundry  of  the  master,  they  were 
not  feUow-servants  in  the  legal 
sense  of  the  term,  and  a  charge 
based  on  that  assumption  was  er- 
roneous, though  it  may  have  been 
a  correct  abstract  statement." 
Bain  v.  Athens  Foundry  &  Ma- 
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but  this  limitation  of  the  fellow-servant  rule  does  not  now 
exist  in  this  state.^" 

Superior  servant  rule. 
While  the  superior  servant  rule  does  not  seem  to  have 
been  expressly  rejected,   yet  in  a  number  of   cases  a 
negligent    superior    has    been    held    a    fellow-servant.'^^ 


chine  Works,  76  Ga.  719.  See  also 
Kjogg  V.  Atlanta  &  W.  P.  R.  Co., 
77  Ga.  214,  4  Am.  St.  Rep.  79; 
Cooper  V.  MuUins,  30  Ga.  146. 

951.  Employees  in  the  service 
and  subject  to  the  same  general 
control  and  direction  of  a  common 
master  and  whose  labor  conduces 
to  the  same  general  purpose,  are 
fellow-servants,  although  they  may 
be  employed  in  different  depart- 
ments of  duty,  and  so  far  removed 
from  each  other  as  that  one  can  in 
no  degree  control  or  influence  the 
conduct  of  the  other.  CaUey  v. 
Southern  Cotton  Oil  Co.,  120  Ga. 
258,  47  S.  E.  932.  Thus,  where  a 
master  operated  a  saw  mill  and  a 
private  railroad  in  connection 
therewith,  the  employees  in  the 
miU  and  those  upon  the  train  were 
held  to  be  fellow-servants.  Roland 
V.  Tift,  131  Ga.  683,  63  S.  E.  133. 
A  corporation  building  a  structure 
composed  in  part  of  brick  work 
and  in  part  of  wood  work  is  not 
responsible  for  the  fall  of  the  ma- 
sonry upon  a  carpenter,  whereby 
he  was  killed,  where  due  care  was 
exercised  in  selecting  the  mason, 
and  there  was  no  reason  why  he 
should  not  be  trusted  as  an  expert 
in  his  business,  though  his  work 
proved  defective  and  the  carpenter 
thereby  lost  his  life,  the  two  work- 
men being  employees  of  the  com- 
mon master,  and  co-operating  in 
their    respective    departments    of 


labor  to  the  common  end,  to-wit, 
the  erection  and  completion  of  the 
temporary  structure.  Keith  v. 
Walker  Iron  &  Coal  Co.,  81  Ga.  49, 
7  S.  E.  166,  12  Am.  St.  Rep.  292. 
The  manager  of  a  vehicle,  used  lo- 
cally by  a  lumber  company  to 
transport  its  supplies  and  products, 
and  another  servant  of  the  com- 
pany whose  business  it  is  to  repair 
and  keep  in  proper  condition  the 
track  upon  which  the  vehicle  is 
run,  and  who,  according  to  the 
custom  of  the  company,  was  trans- 
ported to  and  from  his  work  on 
this  vehicle,  are  fellow-servants, 
both  being  in  the  employment  of 
the  company,  and  the  work  of 
both,  whenregularly  carried  on,  con- 
ducing to  the  accomplishing  of  the 
common  object,  to-wit,  the  trans- 
portation of  the  company's  sup- 
plies and  products.  Elhngton  v. 
Beaver  Dam  Lumber  Co.,  93  Ga. 
53,  19  S.  E.  21. 

952.  It  was  held  that  two  per- 
sons subject  to  the  control  and  di- 
rection of  the  same  general  master, 
in  the  same  common  object,  are 
fellow-servants,  and  if  one  is  in- 
jured by  the  neghgence  of  the  other, 
the  master,  save  when  by  statute 
otherwise  provided,  is  not  liable, 
although  the  negUgent  servant  has 
the  right  to  direct  the  work  of  the 
other.  Hamby  v.  Union  Paper 
MiUs  Co.,  110  Ga.  1,  35  S.  E.  297; 
Shepherd   v.    Southern   Pine   Co., 
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On  the  other  hand  there  are  cases  where  a  superior 
has  been  held  not  a  fellow-servant,  although  it  would  seem 
that  he  was  not  exercising  any  non-delegable  duty  of  the 
master.'^  ^ 


118  Ga.  292,  45  S.  E.  220.  It  is 
not  the  grade  or  title  or  the  posi- 
tion in  the  service  that  determines 
whether  a  person  is  a  feUow-serv- 
ant  or  a  vice-principal,  but  it  is 
the  duty  which  the  servant  per- 
forms toward  the  other  servants. 
Moore  v.  Dublin  Cotton  Mills,  127 
Ga.  609,  56  S.  E.  839,  10  L.  R.  A. 
772,  n.  s.  A  distinction  is  made 
between  a  mere  foreman  of  a  job 
and  one  having  more  extended  au- 
thority, and  control,  it  having  been 
distinctly  held  that  a  mere  foreman 
of  a  job  is  a  fellow-servant;  that  to 
give  a  foreman  the  character  of  a 
vice-principal,  he  must  have  gen- 
eral superintendence.  McDonald 
V.  Eagle  &  Phoenix  Mfg.  Co.,  68 
Ga.  844. 

953.  It  was  stated  that  an  em- 
ployee employed  for  special  duties, 
but  placed  under  the  authority  of 
another,  who  has  power  tempora- 
rily to  withdraw  him  from  his  reg- 
ular duties,  and  to  assign  him  to 
other  inconsistent  duties,  is  not  a 
fellow-servant  of  such  superior. 
Neither  is  he  a  volunteer  while  en- 
gaged in  such  new  work.  Black- 
man  V.  Thomas-Houston  Electric 
Co.,  102  Ga.  64,  29  S.  E.  120.  A 
girl  fifteen  years  old,  who  was  em- 
ployed in  a  cotton  factory,  was  in- 
jured at  night  by  stepping  into  an 
unguarded  elevator  hole.  The  em- 
ployee had,  as  was  the  custom,  quit 
work  at  3  o'clock  on  Sunday  morn- 
ing. Some  of  the  children,  in- 
cluding the  plaintiff,  awaited  day- 
light, and  were  taken  by  their  im- 


mediate overseer  out  of  the  room 
in  the  basement  where  they  were 
usually  kept  under  such  circum- 
stances, to  another  room,  on  ac- 
count of  the  former  room  being 
damp  and  cold.  It  appeared  that 
the  orders  from  the  superintendent 
were  not  to  permit  the  children  or 
others  to  go  into  any  other  room 
than  the  one  in  the  basement.  The 
girls  commenced  to  play,  and  the 
plaintiff  went  into  the  passageway, 
where  she  met  her  misfortune.  It 
was  held  that  the  foreman  or  over- 
seer who  took  the  children  to  the 
room  represented  the  master,  and 
was,  as  to  such  act,  a  vice-princi- 
pal, and  it  did  not  change  the  rule 
that  his  act  was  in  violation  of  the 
orders  of  his  superiors  or  master. 
That  the  agent  who  represents  the 
master  over  other  employees  for 
the  time  occupies  the  position  of 
master  for  such  time  as  to  such  sub- 
ordinates. Atlanta  Cotton  Fac- 
tory V.  Speer,  69  Ga.  137,  47  Am. 
Rep.  750. 

FOEEMAN  HAVING  GENERAL 

CHAEGE  OP  SHOP.  A  foreman  hav- 
ing general  charge  of  a  shop  and 
who  superintends  the  work  there- 
in, was  said  to  be  a  vice-principal 
as  to  employees  therein.  Moore 
V.  C.  L.  King  Mfg.  Co.,  124  Ga.  676, 
53  S.  E.  107. 

Peeson  in  charge  of  distinct 
BRANCH.  An  agent  or  employee 
of  a  corporation  who  in  the  dis- 
charge of  his  general  duties  has 
charge  of  a  particular  branch  of  the 
corporation's  business,  as  to  which 
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Dual  capacity. 

The  rule  in  this  state  is  that  an  employee,  though  a  vice 
principal,  whUe  engaged  in.  performing  the  duties  of  a 
servant,  is,  as  to  such  work,  a  fellow-servant  with  other 
employees  so  engaged.  Thus,  where  a  superintendent  of  a 
mO  was  engaged  with  workmen  over  whom  he  had 
direction  in  doing  a  particular  work,  it  was  held  he  was  not 
a  vice  principal  but  a  feUow-servant  of  such  workmen.'^* 

Applications  of  rules. 
The  following,  among  others,  have  been  held  to  be 
fellow-servants:  engineer  at  power  house  and  a  lineman 
employed  by  an  electric  light  company;'^*  engineer  and  a 
night  watchman  in  defendant's  miU,  where  the  latter  was 
killed  by  the  explosion  of  the  boiler,  caused  by  the  negli- 
gence of  the  latter  ;'^^  teamster,  in  assisting  in  removing 
a  boUer,  and  the  engineer  and  fireman,  employed  to  operate 
about  a  furnace  plant;'"  wood  cutter  and  a  locomotive 


he  acts  in  the  capacity  of  a  vice- 
principal,  and  as  such  employee 
and  has  control  of  aU  the  subordi- 
nate servants  who  are  to  work 
under  him,  is,  as  to  one  of  these 
whose  duty  it  is  to  obey  his  orders 
and  who  takes  his  orders  from  no 
other  source,  a  quasi  master  and 
not  a  feUow-servant  in  the  sense 
that  the  subordinate  will  have  no 
right  of  action  against  the  corpora- 
tion for  personal  injuries  caused 
without  fault  on  his  part  by  the 
negligence  of  the  superior.  Taylor 
V.  Georgia  Marble  Co.,  99  Ga.  512, 
27  S.  E.  768,  59  Am.  St.  Rep.  238. 
Walking  bobs.  A  walking  boss, 
in  the  matter  of  loading  ships,  hav- 
ing authority  to  hire  and  discharge 
laborers,  and  who  exercised  a  gen- 
eral superintendence  over  such  la- 
borers, was  held  a  vice-principal 
where  an  employee  was  injured  by 
the  negligent  manner  in  which  he 
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conducted  the  work.  Woodson  v. 
Wm.  Johnston  &  Co.,  109  Ga.  454, 
34  S.  E.  587. 

954.  Shepherd  v.  Southern  Pine 
Co.,  118  Ga.  292,  45  S.  E.  220; 
Gunn  V.  WiUingham,  111  Ga.  427, 
36  S.  E.  804.  It  was  stated  that 
a  co-employee,  however  important 
be  his  official  title,  who  is  doing 
mere  servant's  work,  or  is  engaged 
merely  with  the  ordinary  details  of 
the  labor,  is  to  be  regarded  as  a 
feUow-servant  in  the  business  at 
hand.  Standard  Cotton  MiUs  v. 
Collum,  6  Ga.  App.  426,  65  S.  E. 
195. 

955.  Brush  Electric  L.  &  P.  Co. 
V.  WeUs,  110  Ga.  192,  35  S.  E.  365. 

956.  McCosker  v.  Hilton  & 
Dodge  Lbr.  Co.,  110  Ga.  328,  35 
S.  E.  369. 

957.  Georgia  Coal  &  Iron  Co. 
V.  Bradford,  112  Ga.  620,  62  S.  E. 
193,  127  Am.  St.  Rep.  228. 
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engineer  upon  a  private  logging  road;"*  laborer  engaged  in 
loading  a  vessel  and  placed  at  the  hatchway  to  give 
warning  when  bales  were  thrown  down,  and  those  engaged 
in  throwing  bales,  and  injured  laborer  employed  to 
receive  and  store  them  below  ;"^  members  of  a  crew  load- 
ing rails  on  to  a  car;'™  and  engineer  and  laborer.'" 

XVII.  Idaho. 

§  623.  General  rule. 

If  the  act  or  omission  that  caused  the  injury  was  one 
pertaining  to  the  duty  the  master  owed  to  his  servant,  he 
is  responsible  for  the  manner  of  its  performance  without 


958.  Railey  v.  Garbutt,  112  Ga. 
288,  37  S.  E.  360. 

959.  Latter  cannot  recover  from 
the  master  for  injuries  received 
from  being  struck  by  a  bale  thrown 
down  without  warning,  whether 
the  negligence  was  that  of  the 
hatch  tender  or  of  those  who  throw 
the  bale  down.  Ocean  Steamship 
Co.  V.  Cheeney,  86  Ga.  278,  12  S. 
E.  315. 

960.  Whitfield  v.  Louisville  & 
N.  R.  Co.,  7  Ga.  App.  268,  66  S. 
E.  973;  Prather  v.  Richmond  &  D. 
R.  Co.,  80  Ga.  427,  9  S.  E.  430,  12 
Am.  St.  Rep.  263. 

961.  In  an  action  for  damages 
for  injuries  sustained  by  the  negli- 
gence of  defendant,  the  complaint 
alleged  that  plaintiff  had  charge  of 
the  track  of  defendant's  tramroad, 
which  it  was  his  duty  to  repair;  that 
it  was  in  a  fearfully  bad  condition; 
that  he  could  not  repair  all  the 
road  within  the  time  he  worked, 
but  had  improved  it  so  as  to  be 
safe;  that  after  resuming  work 
after  a  week's  illness  he  was  em- 
ployed near  the  saw  miU  and  had 
not  been  over  the  entire  track  for 


two  weeks  or  more;  that  when 
going  out  on  a  load  of  ties  the  train 
ran  into  a  bad  place  in  the  track, 
throwing  him  from  the  cars  and 
severely  injuring  him;  that  the 
engineer,  whose  duty  and  habit 
was  to  notify  him  of  bad  places  in 
the  track,  knew  of  this  one,  and 
that  plaintiff  was  ignorant  of  it, 
and  such  engineer  did  not  notify 
him  thereof  until  just  as  the  acci- 
dent occurred,  and  too  late  for  him 
to  avoid  injury.  It  was  held  that 
the  demurrer  was  properly  sus- 
tained, and  that  plaintiff  knew  or 
ought  to  have  known  of  the''condi- 
tion  of  the  track.  It  was  held  fur- 
ther that  the  law  of  this  state  con- 
cerning actions  of  this  sort  against 
railroads,  was  not  applicable  to  the 
case,  but  it  was  controlled  by  the 
principles  of  the  rule  of  law  between 
master  and  servant;  and  that  the 
engineer  was  a  fellow-servant  with 
the  plaintiff,  and  therefore  the  de- 
fendants were  not  liable  for  in- 
juries sustained  by  reason  of  the 
negligence  on  the  part  of  such  en- 
gineer. White  V.  Kennon,  83  Ga. 
343,  9  S.  E.  1082. 
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regard  to  the  rank  of  the  servant  or  employee  to  whom  it  is 
intrusted.  But  if  it  is  one  pertaining  to  the  duty  of  an 
operative,  the  employee  performing  it  is  a  feUow-servant 
with  his  colaborers,  whatever  his  rank,  for  whose  neglect 
the  master  is  not  Uable.''^ 

Thus  a  shift  boss  whose  negligence  in  inspecting  the 
place  where  plaintiff  was  set  to  work  was  the  cause  of  the 
injury  is  not  a  fellow-servant  of  the  injured  employee.'" 

But  a  forenaan  having  charge  of  blasting  and  drilUng 
in  connection  with  raUroad  construction  work,  is  a 
fellow-servant  of  a  common  laborer  engaged  in  shoveling 
dirt  into  cars  in  a  cut  in  process  of  construction.'^* 

A  carpenter  riding  on  one  of  the  trains  of  the  defendant 
company  and  in  its  employ  was  injured  through  the 
derailment  of  the  train,  caused  by  a  defective  track.  It  was 
alleged  that  the  station  agent  knew  of  the  defect,  and  that 
his  duty  required  him  to  notify  the  proper  officers  of  the 
company,  and  also  the  trainmen,  which  he  failed  to  do. 
The  question  was  whether  he  was  under  the  circumstances 
a  fellow-servant  or  vice  principal.  It  was  held  that  he 
was  a  representative  of  the  master;  that  the  deceased  car- 
penter was  employed  in  a  distinct  department  of  the 
business,  and,  within  the  doctrine  of  the  Ross  case,  was 
not  a  feUow-servant  of  the  agent.'^^ 

Where  a  miner,  while  ascending  the  ladder  in  a  mine, 
was  injured  bv  being  struck  with  a  drill  being  lowered 
down  the  shaft  by  the  blacksmith,  it  was  held  that  he 
could  not  recover;  that  they  were  fellow-servants.'*^ 

962.     Tte  court  state  that  in  the  963.    Maloney  v.  Winston  Bros, 

absence  of  legislative  action,   the  Co.,  18  Idaho,  740,  111  Pac.  1080. 

rule  known  as  the  New  York  rule,  964.     Ongaro     v.     Twohy,     57 

and  stated  in  Baltimore  &  Ohio  R.  Wash.  668,  107  Pac.  834,  decided 

Co.  V.  Baugh,  by  the  United  States  under  law  of  Idaho. 

Supreme  Court,  is  more  consistent  965.    Palmer  v.  Utah  &  N.  R. 

with  reason  and  justice  than  the  Co.,  2  Idaho,  290,  13  Pae.  425. 

rules   declared   elsewhere.     Larsen  966.     Snyder  v.  Viola  Mining  & 

V.  Le  Doux,  11  Idaho,  49,  81  Pac.  S.  Co.,  2  Idaho.  771,  26  Pac.  127. 
600. 
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XVIII.  Illinois. 


See. 
624. 
625. 


Common  law  rule  prevails. 
"Superior  servant"  rule. 

Dual  relation. 

Power  to  hire  and  discharge 
men. 

626.  "Consociation"  rule. 

Personal  acquaintance. 

627.  Different  departments. 

628.  Non-delegable  duties. 

Employees  whose  duties  re- 
late to  supplying  safe  ap- 
pliances. 


Sec. 

Employees  whose  duties  re- 
late to  furnishing  place  of 
work. 

Employees  whose  duties  are 
to  Inspect  or  repair. 

General  manager  or  head  of 
department. 

629.  Mine  manager  and  mine  ex- 

aminer, and  miners. 

630.  Application  of  rules. 

631.  As  question  of  fact  or  of  law. 


§  624.  Common  law  rule  prevails. 

In  this  state  there  is  no  statute.  The  rules  applied 
are  (1)  non-delegable  duties,  (2)  consociation,  and  (3) 
a  modified  "superior  servant"  rule. 

§  62S.  "Superior  servant"  rule. 

A  servant  upon  whom  the  m.aster  has  conferred  author- 
ity to  control  and  direct  the  movements  of  other  servants 
is  not,  "while  exercising  such  authority,"  their  fellow- 
servant.'" 


967.  The  rule  in  this  state  is 
that  where  a  master  confers  author- 
ity upon  one  of  its  employees  to 
take  charge  of  and  control  a  cer- 
tain class  of  workmen  in  carrying 
on  some  particular  branch  of  his 
business,  such  employee,  in  giving 
and  directing  the  movements  of 
the  men  under  his  charge  with  re- 
spect to  that  branch  of  the  busi- 
ness, is  a  direct  representative  of 
the  master  and  not  a  fellow-serv- 
ant. Eraser  &  Chalmers  v.  Schroe- 
der,  163  lU.  459,  45  N.  E.  288;  La 
Salle,  City  of  v.  Kostka,  190  111. 
130,  60  N.  E.  72;  Missouri  MaUe- 
able  Iron  Co.  v.  Dillon,  206  111.  145, 


69  N.  E.  12;  East  St.  Louis  Con- 
necting R.  Co.  V.  Meeker,  229  III. 
98,82N.E.202;  Chicago  Terminal 
Transfer  Co.  v.  Riddick,  230  111. 
105,  82  N.  E.  598.  The  foreman 
in  charge  of  the  bam  of  a 
street  raUway  company  and  an 
employee,  a  member  of  the  barn 
crew,  were  not  feUow-servants  as 
to  the  act  in  directing  the  crew, 
but  the  foreman  was  a  vice- 
principal,  and  hence  an  instruc- 
tion that  where  a  master  confers 
authority  on  an  employee  to 
take  charge  of  a  class  of  workmen, 
such  employee,  in  directing  the 
men,  is  not  a  fellow-servant  but  a 
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Under  this  rule  one  member  of  a  switching  crew  is  not 
necessarily  a  fellow-servant  of  the  other  members  of  the 
crew,  but  if  he  is  negligent  in  connection  with  the  power 
conferred  on  him  to  direct  the  other  members  of  the  crew 
he  is  not  their  feUow-servant.'^^ 

The  superior  servant  rule  as  it  exists  in  this  state  is  dif- 
ferent from  the  rule  which  prevails  in  some  other  states  in 
that  in  this  state  the  superior  and  the  inferior  are  fellow- 
servants  except  whUe  the  superior  is  "exercising  his 
authority"  as  such.^*^ 


vice-principal,  was  not  error.  North 
Chicago  St.  R.  Co.  v.  Aufman,  221 
lU.  614,  77  N.  E.  1120,  112  Am.  St. 
Rep.  207.  The  "pit  boss"  of  a 
mine,  who  has  authority  to  direct 
the  men  to  do  certain  work  or  quit, 
is  a  vice-principal.  Consolidated 
Coal  Co.  V.  Wombaoher,  134  lU. 
57,  24  N.  E.  627.  An  assistant  su- 
perintendent is  the  representative 
of  the  company  and  not  a  feUow- 
servant  of  a  conductor  injured  in 
consequence  of  obedience  to  his 
order,  negligently  given.  C.  B.  & 
Q.  R.  Co.  V.  McLaUen,  Admr.,  84 
111.  109.  The  superintendent,  dur- 
ing the  construction  of  a  platform 
or  staging,  in  directing  a  servant 
to  work  under  it,  was  a  vice-prin- 
cipal. Frost  Mfg.  Co.  V.  Smith, 
197  lU.  253,  64  N.  E.  305.  An  as- 
sistant track  repairer  in  a  mine, 
having  full  charge  of  the  track,  in 
that  portion  of  the  mine,  in  which 
an  employee  injured  therein  was  at 
work,  directed  to  repair  a  curtain, 
hung  across  a  gallery  as  part  of 
the  ventilating  appliances,  was  as 
to  such  act,  a  vice-principal,  not  a 
feUow-servant  of  such  employee. 
Wilmington  &  Springfield  Coal  Co. 
V.  Sloan,  225  lU.  467,  80  N.  E.  265. 
968.  Chicago,  Rock  Island  & 
Pac.  R.  Co.  V.  Strong,  228  111.  281. 


969.  Chicago  &  A.  R.  Co.  v. 
Keefe,  47  IE.  108;  Meyer  v.  IIU- 
nois  Cent.  R.  Co.,  177  lU.  591.  One 
servant  of  a  corporation  to  whom  is 
delegated  the  power  of  hiring  and 
discharging  other  servants,  and  in 
whom  the  corporation  vests  the 
sole  control  and  direction  of  such 
other  servants,  in  and  about  the 
work  which  they  may  ordinarily 
be  required  to  do,  is,  as  to  such  serv- 
ants whom  he  so  hires,  discharges 
and  controls,  the  representative  of 
the  master  when  exercising  such 
power  or  control,  and  not  a  feUow- 
servant,  nor  is  he  in  the  same  Kne 
of  emplojrment  as  the  servant  he 
so  controls.  The  mere  fact  that 
one  of  a  number  of  servants  who 
are  in  the  habit  of  working  together 
in  the  same  line  of  employment, 
for  a  common  master,  has  power  to 
control  and  direct  the  actions  of 
others  with  respect  to  such  em- 
ployment, wiU  not  of  itself  render 
the  master  liable  for  the  negHgence 
of  the  governing  servant,  resulting 
in  an  injury  to  one  of  the  others, 
without  regard  to  other  circum- 
stances. If  the  negligence  consists 
of  some  act  done  or  omitted  by  the 
servant  having  such  authority, 
which  relates  to  his  duty  as  a  co- 
laborer  with  those  under  his  con- 
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Dual  relation. 

A  foreman  may  occupy  a  dual  position.  Some  of  his 
acts  may  be  those  of  a  mere  fellow-servant,  while  as  to 
others  he  may  be  a  vice  principal.  Where  he  is  authorized 
to  control  other  workmen,  he  is  not  a  fellow-servant  in 
respect  to  his  commands.'™ 

Thus  where  the  foreman  directed  a  servant  to  occupy 
a  place  on  a  board  one  foot  wide,  at  an  elevation  of 
eighteen  feet,  and  to  hold  with  tongs  a  pipe  from  turning, 
which  was  being  unscrewed  by  workmen  below,  one  of 
which  was  such  foreman,  the  former  falUng  or  being 
twisted  from  the  insecure  position  he  occupied,  it  was  said 
the  deceased  was  injured  because  sent  into  a  dangerous 
place  by  such  foreman,  and  the  fact  that  such  foreman  was 
temporarily  acting  as  a  co-laborer  at  the  time  of  the  injury 
did  not  relieve  the  master  on  the  ground  they  were  fellow- 
servants.'^^ 

Where,  however,  such  a  foreman  was,  at  the  time  of  the 
injury,  performing  the  duty  of  a  servant,  it  was  held 
the  master  was  not  Uable.'" 

trol,  and  which  might  as  readily  itself,  and  all  commands  given  by 
happen  with  one  of  those  having  him  within  the  scope  of  his  author- 
no  such  authority,  the  common  ity  are  in  law  the  commands  of  the 
master  will  not  be  liable.  But  corporation;  and  the  fact  that  he 
where  the  negligent  act  arises  out  may  have  an  immediate  superior 
of,  and  is  the  direct  result  of,  the  between  him  and  the  company 
exercise  of  authority  conferred  makes  no  difference  in  this  respect, 
upon  him  by  the  master  over  his  This  rule  applied  where  a  laborer 
co-laborers,  the  master  will  be  in  a  lumber  yard  was  injured  in 
liable.  In  such  case  the  governing  consequence  of  the  giving  of  a  neg- 
servant  is  not  the  feUow-servant  of  Ugent  order  by  the  foreman  of  the 
those  under  his  charge  with  respect  yard.  Chicago  &  Alton  R.  Co.  v. 
to  the  exercise  of  such  powers.  May,  108  111.  288. 
Where  a  corporation  confers  au-  970.  Casey  v.  Kelly-Atkinson 
thority  upon  one  of  its  employees  Const.  Co.,  240  111.  416,  88  N.  E. 
to   take   charge   and   control   of  a  982. 

gang  of  men  in  carrying  on  some  971.    WiUiams    Graver    Tank 

particular  branch  of  the  business.  Works  v.  O'DonneU,  191  111.  236, 

such  employee,  in  governing  and  60  N.  E.  831. 

directing    the    movements    of    the  972.     Fitzgerald    v.    Houkomp, 

men  under  his  charge,  is  the  direct  44  111.  App.  365. 
representative  of   the   corporation 
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The  rule  that  a  master  is  not  Uable  for  injuries  received 
by  a  fellow-servant,  through  the  neghgence  of  a  vice 
principal  while  acting  as  a  co-laborer  with  the  injured, 
servant,  and  where  the  injury  is  not  the  result  of  the 
exercise  of  the  authority  of  the  vice  principal,  does  not 
exempt  the  master  from  habihty  where  the  injury  results 
from  the  negligence  of  the  vice  principal  as  such  in 
combination  with  his  neghgence  in  the  capacity  of  a 
f eUo  w-ser  vant . "  * 

The  mere  fact  that  an  assistant  foreman  who  was  vice 
principal,  engages  in  some  labor  as  a  common  workman, 
does  not  make  him  any  less  a  vice  principal,  and  where  he 
left  a  pUe  of  bales  of  hair,  six  bales  high,  in  such  condition 
that  they  leaned  over,  the  top  bale  extending  half  the 
width  of  a  bale  over  the  bale  at  the  bottom,  and  an 
employee  was  injured  by  the  faU  of  such  bales,  it  was  a 
question  for  the  jury  whether  he  sustained  the  relation 
of  fellow-servant  to  such  employee.'^* 

One  may  be  a  vice  principal  as  to  certain  acts  and  a  fel- 
low-servant as  to  others.  Thus  a  foreman,  in  giving 
commands  to  his  men  is  a  vice  principal,  but  when  he  joins 
with  the  men  in  doing  the  common  labor  which  they  are 
doing,  he  is,  as  to  such  work,  a  fellow-servant.'^^ 

But  the  act  of  a  co-employee,  being  a  vice  principal  as 
to  directing  another  to  remove  a  substance  from  a  ma- 
chine, in  starting  the  machiae  while  such  employee 
was  engaged  in  removing  such  substance,  was  held  also 
the  act  of  a  vice  principal."^ 

And  the  mere  fact  that  a  pit  boss  in  a  mine  who  was 
directing  the  conduct  of  an  employee  at  the  time  the  latter 
was  injured,  also  assisted  in  the  work  as  a  common  hand, 
did  not  make  him  a  fellow-servant  of  such  employee.^" 

973.  Roebling    Const.    Co.    v.  976.    Norton  Bros.  v.  Nadebok, 
Thompson,  229  lU.  42, 82  N.  E.  196.      190  lU.  595,  60  N.  E.  843,  54  L.  R. 

974.  Chicago    Hair    &    Bristle      A.  842. 

Co.  V.  Mueller,  203  111.  558,  68  N.  977.     Consolidated  Coal  Co.  v. 

E.  51.  Fleisehbein,  207  lU.  596,  69  N.  E. 

975.  Chenoweth   v.   Burr,   242  963. 
m.  312,  89  N.  E.  1008. 
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A  foreman  is  not  tlie  fellow-servant  of  a  laborer  under 
Mm,  where  the  former  failed  to  take  proper  precautions 
for  the  protection  of  the  men,  as  for  instance,  not  using 
a  tag  line  to  steady  a  heavy  body  being  moved,  but  instead 
attempted  to  steady  it  with  his  hands.  It  is  immaterial  in 
this  state  that  the  act  the  foreman  was  performing  at 
the  time  was  that  of  a  fellow-servant."* 

Foreman  of  a  switching  crew,  m  ordering  an  employee 
to  make  a  flying  switch,  is,  as  to  such  act,  a  vice  princi- 
pal."" 

Power  to  hire  and  discharge  men. 
The  power  to  hire  and  discharge  men  is  not  essential 
to  make  a  superior  servant  a  vice  principal.'*" 

§  626.  "Consociation"  rule. 

In  order  to  constitute  servants  of  the  same  master  fel- 
low-servants, it  is  necessary  that  (1)  they  should  be 
directly  co-operating  with  each  other  in  a  particidar 
business  in  the  same  line  of  employment,  or  (2)  that 
their  duties  be  such  as  to  bring  them  into  habitual 
association  so  that  they  may  exercise  a  mutual  influence 
upon  each  other  promotive  of  proper  caution.'*^ 

978.  Pittsburg  Bridge  Co.  v.  this  state,  where  the  business  is 
Walker,  170  111.  550,  48  N.  E.  915.  divided  into  separate  departments. 

979.  Chicago  Terminal  Trans-  A  laborer  in  one  is  not  necessarily 
fer  Co.  V.  Riddick,  230  lU.  105,  82  a  fellow-servant  of  a  laborer  in  an- 
N.  E.  598.  other.     To  become  such  their  du- 

980.  An  employee  directing  a  ties  must  bring  them  into  habitual 
gang  of  men  engaged  in  loading  association  so  that  they  may  ex- 
iron  rails  on  a  flat  car,  and  con-  ercise  a  mutual  influence  upon  each 
troUing  the  manner  of  performing  other  promotive  of  proper  caution, 
the  work,  was  held  a  viee-prin-  It  is  usually  a  question  for  the 
oipal,  though  he  had  no  power  jury.  lUinois  Steel  Co.  v.  Bau- 
to  employ  or  discharge  the  men.  man,  178  111.  351,  63  N.  B.  107,  69 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Am.  St.  Rep.  316;  Gathman  v. 
Rathneau,  225  lU.  278,  80  N.  E.  City  of  Chicago,  236  lU.  9,  86  N. 
119.  E.  152, 19  L.  R.  A.  1178,  n.  s.;  Ald- 

981.  Linquist  v.  Hodges,  248  rich  v.  Illinois  Cent.  R.  Co.,  241 
lU.  491;  Chicago  &  N.  R.  Co.  v.  lU.  402,  89  N.  E.  393.  Servants 
Moranda,  93  lU.  302.  The  doc-  of  the  same  employer,  directly  co- 
trine   of   consociation   prevails   in  operating  in  the  particular  busi- 
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This  rule,  called  the  "consociation"  rule  and  ■which 
is  not  the  same  as  the  "different  department"  rule,  has 
prevailed  in  this  state  for  many  years,  and  has  been  devel- 
oped to  a  greater  extent  than  ia  any  other  state,  if  it  can 


ness  in  hand  or  whose  usual  duties 
bring  them  into  habitual  associa^ 
tion,  are  feUow-servants  though 
they  are  employed  in  different  de- 
partments of  the  service.  See  infra, 
§  627.  In  order  to  constitute  serv- 
ants of  the  same  master  "feUow- 
servants"  within  the  rule  of  re- 
spondeat superior,  it  is  not  enough 
that  they  were  doing  parts  of  the 
same  work  or  in  the  promotion  of 
some  enterprise  carried  on  by  the 
master  not  requiring  co-operation, 
nor  bringing  the  servants  together 
or  into  such  personal  relation  that 
they  could  have  exercised  an  in- 
fluence one  upon  the  other,  pro- 
motive of  proper  caution  in  respect 
to  their  mutual  safety,  but  it  is  es- 
sential either  that  they  were  ac- 
tually co-operating  at  the  time  of 
the  injury  in  the  particular  busi- 
ness in  hand,  or  that  their  duties 
should  bring  them  into  habitual 
consociation,  so  that  such  proper 
caution  would  be  likely  to  result. 
The  language  used  in  defining  what 
shall  constitute  feUow-servants  in 
Chicago  &  A.  R.  Co.  v.  Murphy, 
53  lU.  336,  5  Am.  Rep.  48,  and 
Valtez  V.  Ohio  &  Miss.  R.  Co.,  85 
lU.  500,  was  regarded  as  laying 
down  the  rule  too  broadly,  and  dis- 
approved. The  facts  upon  which 
the  decision  was  based  were  that 
the  plaintiff  was  foreman  of  a  sec- 
tion gang  and  was  injured  by  the 
careless  act  of  a  fireman  upon  a 
passing  engine  in  throwing  a  large 
lump  of  coal  from  the  tender  at- 
tached   to    the    engine.    All    the 


cases  are  reviewed  in  the  opinion 
which  is  the  leading  ease  in  this 
state.  Chicago  &  N.  W.  R.  Co.  v. 
Moranda,  93  111.  302,  34  Am.  Rep. 
168.  The  statement  of  the  rule 
in  the  foregoing  case  was  repeated, 
yet  it  is  said  it  was  not  intended  to 
be  decided,  as  a  matter  of  law,  that 
a  section  foreman  of  a  gang  of  track 
repairers,  and  the  engineer  and 
fitreman  of  an  engine  drawing  a 
train,  all  employees  of  the  defend- 
ant, were  not  du-eetly  co-operating 
with  each  other  in  their  respective 
labors,  and  that  their  usual  duties 
did  not  bring  them  into  habitual 
consociation  so  that  they  might 
exercise  influence  upon  each  other 
promotive  of  proper  care,  but  this 
was  merely  assumed  as  a  hypoth- 
esis for  the  purpose  of  evolving 
from  previous  decisions  the  proper 
rule  of  law.  That  it  could  not  be 
asserted  as  a  universal  truth.  It 
became  a  question  for  the  jury. 
Chicago  &  N.  W.  R.  Co.  v.  Moran- 
da, 108  lU.  576.  Where  it  was  the 
duty  of  one  employee  to  watch  and 
report  the  conduct  of  a  foreman  of 
a  crew  in  making  up  trains,  and  his 
duty  could  only  be  performed  by 
constantly  watching  the  engine 
and  cars  operated  by  such  crew, 
this  constituted  such  consociation 
within  the  rule  as  to  make  the  fore- 
man of  such  crew  and  the  night 
watcher  fellow-servants,  where  the 
latter  was  injured  by  the  negligent 
manner  in  which  the  former  per- 
formed his  duties.  Chicago  &  E. 
I.  R.  Co.  V.  Geary,  110  lU.  383. 
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be  said  that  any  other  state  has  adopted  this  rule  as  dis- 
tinguished from  the  different  department  rule. 

Personal  acquaintance. 

FeUow-servants,  within  the  consociation  rule,  need 
not  necessarily  be  personally  acquainted.'*^ 

§  627.  Different  departments. 

In  other  states  the  "different  department  rule  existing 
in  Illinois"  is  often  spoken  of.  However,  in  this  state, 
the  mere  fact  that  servants  are  in  different  departments 
does  not  necessarily  take  them  out  of  the  f eUow-servant 
class.'*' 


982.  Chicago  &  E.  I.  R.  Co.  v. 
White,  209  lU.  124,  70  N.  E.  588. 

983.  Joliet  Steel  Co.  v.  Shields, 
146  lU.  603;  Abends  v.  Terra 
Haute  &  Ind.  R.  Co.,  Ill  111.  202. 
Persons  may  be  fellow-servants 
although  not  strictly  in  the  same 
line  of  employment.  One  person 
may  be  employed  to  transact  one 
department  of  business,  and  an- 
other may  be  employed  by  the  same 
master  to  transact  a  different  and 
distinct  branch  of  business,  but  if 
their  usual  duties  bring  them  into 
habitual  association,  so  that  they 
may  exercise  a  mutual  influence 
upon  each  other  promotive  of 
proper  caution,  such  persons  might 
be  regarded  as  fellow-servants. 
RoUicig  Mill  Co.  v.  Johnson,  113 
111.  64;  Joliet  Steel  Co.  v.  Shields, 
146  lU.  603,  34  N.  E.  1108.  The 
earlier  cases,  however,  incUned  to 
the  department  theory  and  the  doe- 
trine  of  "consociation''  was  not 
adopted  until  later.  Thus,  it  was 
said  that  where  an  employee  is  hurt 
in  an  employment  wholly  separate 
and  disconnected  from  that  of  the 
servant  who  causes  the  injury,  a 
recovery  may  be  had,  where  there 


is  negligence,  the  same  as  in  other 
eases.  A  clerk  in  a  depot,  a  car- 
penter employed  in  constructing 
or  repairing  ears  in  a  shop,  or  other 
persons  disconnected  with  the  man- 
agement of  the  trains  and  its  of- 
ficers, may  recover  where,  by  care- 
lessness of  those  running  a  train, 
he  is  injured.  The  rule  only  ap- 
plies that  a  fellow-servant  cannot 
recover  for  the  injury  occasioned 
by  a  feUow-servant  where  they  are 
engaged  in  the  same  department  of 
business.  Pittsburg,  F.  W.  &  C. 
R.  Co.  V.  Powers,  74  lU.  341.  Also 
that  those  who  are  engaged  in  the 
service  of  the  same  master,  in  car- 
rying on  and  conducting  the  same 
business  in  which  the  usual  instru- 
mentalities are  employed,  may  just- 
ly be  called  fellow-servants.  A 
proper  test  of  this  relation  is  wheth- 
er the  negligence  of  one  is  likely  to 
inflict  injury  on  the  other.  This 
was  said  with  reference  to  a  car 
repairer,  injured  upon  the  track 
by  the  act  of  an  engine  driver  mis- 
taking the  signal  of  the  yard  mas- 
ter. Valtez  V.  0.  M.  &  M.  R.  Co., 
85  111.  500.  It  was  also  said  the 
object  of  this  rule  was  to  make  each 
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As  said  in  one  ease:  "In  one  sense,  switching  crews 
at  different  places  remote  from  each  other  are  in  the 
same  department,  and  yet,  if  they  do  not  directly  co- 
operate with  each  other  and  their  usual  duties  are  not 
such  as  to  bring  them  into  habitual  association,  they  are 
not  feUow-servants;  and  on  the  other  hand,  where  there  is 
association  between  the  servants  in  the  performance 
of  their  duties,  they  are  feUow-servants,  although  in 
some  sense  employed  in  different  departments."'^* 

§  628.  Non-delegable  duties. 

A  vice-principal  is  a  servant  who  represents  the  master 
in  the  discharge  of  those  primary  and  personal  duties 
which  every  master  owes  to  his  servant,  and  which  the 
master  cannot  delegate  so  as  to  reheve  himself  from 
responsibihty  for  their  due  and  proper  performance.  Such 
duties  include  the  exercise  of  reasonable  care  to  furnish 
reasonably  safe  machinery  and  apphances,  to  fmmish 
and  maintain  a  reasonably  safe  place  to  work,  and  to 
make  reasonable  and  proper  inspection  of  such  machinery 
and  appliances. '^^ 

Employees   whose    duties   relate   to    supplying  safe 
appliances. 

Where  an  employee  was  injured,  as  was  alleged,  by 
reason  of  a  defective  car  coupUng  upon  a  foreign  car, 
upon  the  question  of  the  neglect  of  duty  on  the  part  of 
those  persons  whose  duty  it  was  to  attend  to  such  matter 
it  was  said:  The  neghgence  of  fellow-servants  is  one 
of  the  ordinary  perils  of  the  service,  which  one  takes  the 
hazard  of  in  entering  into  any  employment.  But  the 
master's  own  duty  to  the  servant  is  always  to  be  per- 
formed. The  neglect  of  that  duty  is  not  a  peril  which  the 
servant  assumes,  and  where  the  performance  of  that  duty 

servant  vigilant  in  seeing  that  the  burg,  &  Ft.  W.  &  C.  R.  Co.  v.  Pow- 

others    are    careful,    prudent    and  ers,  74  lU.  341. 
faithful  in  the  discharge  of  their  984.     Chicago  &  E.  I.  R.  Co.  v. 

duties,  and  if  not,  that  it  shall  be  White,  209  Ih.  124,  70  N.  E.  688. 
to  their  interest  to  report  all  dere-  985.     Schillinger    Bros.    Co.    v. 

lictions  that    may    occur.     Pitts-  Smith,  225  III.  74,  80  N.  E.  65. 
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is  devolved  upon  a  fellow-servant  the  master's  liability 
in  respect  thereto  stiU  remains.  Care  in  the  supplying  of 
safe  instrumentalities  in  the  doing  of  the  work  undertaken 
is  the  duty  of  the  master  to  the  servant.  Hence,  the  rule  of 
non-Uabihty  on  the  part  of  the  employer  for  the  negli- 
gence of  a  fellow-servant  has  no  application  in  this  case, 
where  the  negligence  in  question  is  the  master's  neglect 
of  duty  in  providing  safe  apphances.^^' 

Employees  whose  duties  relate  to  furnishing  place  of 
work. 

Although  the  particular  place  in  a  mine  where  an 
employee  was  working  when  injured  was  selected  at  the 
instance  of  a  feUow-servant,  this  did  not  have  the  effect 
to  reUeve  the  master  from  habiUty  for  neglect  ia  failing 
to  repair  the  roof  of  an  entry  to  prevent  the  faUing  of  coal 
upon  such  employee  and  others. ^^^ 

And  a  common  laborer  who  spUced  the  horses  for  a 
scaffold,  on  which  the  employees  worked,  was  held  a  vice 
principal,  since  he  performed  a  duty  personal  to  the 
master.  ^^' 

And  on  the  theory  that  the  duty  to  provide  a  safe 
place  to  work  is  a  continuing  one,  it  has  been  held  that 
the  failure  of  a  foreman  to  give  warnings  was  the  act  of 
a  vice-principal  and  not  of  a  feUow-servant.'*^ 

986.  Chicago,  B.  &  Q.  R.  Co.  v.  989.  An  employee  in  a  steel 
Avery,  109  III.  314.  manufactory,  whose  duties  are  to 

987.  Chicago,  W.  &  V.  Coal  superintend  and  direct  other  em- 
Co.  V.  Moran,  210  111.  9,  71  N.  E.  ployees  in  the  process  of  convert- 
38.  ing  iron  into  steel,  and  giving  a 

988.  Schillinger  Bros.  Co.  v.  warmng  when  a  blast  or  heat  was 
Smith,  225  lU.  74,  80  N.  E.  65.  about  to  be  blown,  is  not  a  fellow- 
Where  the  master  leaves  it  to  an-  servant  of  another  employee,  not 
other  to  perform  his  duty  in  respect  under  the  former's  immediate  con- 
to  furnishing  a  safe  place  for  work,  trol,  whose  duties  are  confined 
he  is  responsible  for  the  manner  in  strictly  to  taking  care  of  stoppers 
which  that  duty  is  performed,  with-  used  in  the  vessels  in  which  the 
out  regard  to  his  personal  knowl-  steel  is  blown,  so  as  to  exempt  the 
edge  or  notice  of  dangerous  condi-  employer  from  Kabihty  for  injuries 
tions.  Hess  v.  Rosenthal,  160  lU.  to  the  latter,  resulting  from  failure 
621,  43  N.  E.  743.  of  the  former  to  give  such  warning. 
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Employees  whose  duties  are  to  inspect  or  repair. 
The  duties  of  inspection  and  repair  are  non-delegable."" 

General  manager  or  head  of  department. 
A  superintendent  of  a  mine  who  has  entire  charge  of  the 
work,  and  the  men,  is  a  vice  principal.'" 

§  629.  Mine  manager  and  mine  examiner,  and  miners. 

While  the  law  is  to  the  contrary  in  some  other  states, 
it  is  held  in  this  state  that  a  certified  mine  manager 
and  mine  examiner,  required  by  statute  to  be  employed, 
is  not  a  fellow-servant  of  the  miners.''^ 

§  630.  Application  of  rules. 

The  following,  among  others,  have  been  held  to  be 
fellow-servants:   brakemen;'''   carpenter   gangs;''*    con- 


lUinois  Steel  Co.  v.  ZiemkowsH, 
220  lU.  324,  77  N.  E.  190,  4  L.  R. 
A.  1161,  n.  s.  A  foreman  who  has 
the  authority  to  determine  what 
cars  shall  be  brought  in  upon  the 
track  for  cleaning  and  inspection, 
is,  as  to  such  act,  and  in  the  bring- 
ing in  the  cars  personally,  a  vice- 
principal  as  to  the  workmen  en- 
gaged in  repairing  other  cars  upon 
said  track,  who  is  injured  by  the 
foreman's  neglect  to  give  them 
warning.  Metropolitan  W.  S.  E. 
R.  Co.  V.  Skola,  183  111.  454,  56 
N.  E.  171,  75  Am.  St.  Rep.  120.  A 
foreman  of  a  railroad  construction 
gang,  employed  in  unloading  cin- 
ders from  cars  and  preparing  the 
road  bed,  with  power  to  hire  and 
discharge  the  laborers  and  direct 
their  movements,  and  also  to  di- 
rect the  movements  of  a  train  crew, 
employed  in  placing  the  cars  where 
they  were  to  be  loaded,  was  not  a 
fellow-servant  of  the  gang  but  a 
vice-principal,  and  his  neglect  to 
give  the  men  timely  warning  that 
a  car  was  about  to  strike  the  car 
on  which  they  were  working,  was 
chargeable  to  the  master.     Chicago 


&  E.  I.  R.  Co.  V.  Kimmel,  221  lU. 
547,  77  N.  E.  936. 

990.  Toledo,  W.  &  W.  R.  Co. 
V.  Moore,  77  lU.  217;  Tudor  Iron 
Works  V.  M^eber,  129  lU.  535,  21 
N.  E.  1078;  Illinois  Third  Vein 
Coal  Co.  V.  Cioni,  215  lU.  583,  74 
N.  E.  751;  Wilmington  &  Spring- 
field Coal  Co.  V.  Sloan,  225  lU.  467, 
80  N.  B.  265.  A  machine  boss 
whose  particular  duty  it  is  to  re- 
pair defects  in  the  machinery,  is  a 
vice-principal  and  notice  to  him 
of  a  defect  therein  is  notice  to  the 
master.  Odin  Coal  Co.  v.  Tad- 
lock,  216  lU.  624,  75  N.  E.  332. 

991.  Chicago  Anderson  Pressed 
Brick  Co.  v.  Sobkowiak,  148  lU. 
573,  36  N.  E.  572. 

992.  Henrietta  Coal  Co.  v.  Mar- 
tin, 221  111.  460,  77  N.  E.  902. 

993.  Brakemen  upon  a  train 
are  fellow-servants,  where  one  who 
is  attending  a  switch  negligently 
gives  a  signal  to  the  engineer  too 
soon,  whereby  his  feUow-brake- 
man  is  injured.  Chicago  &  Alton 
R.  Co.  V.  Rush,  84  111.  570. 

994.  A  gang  of  carpenters  and 
a  gang  of  tinners  employed  in  the 
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ductor  of  a  train  and  the  fireman  on  the  same  train  ;''^ 
conductor  and  gripman  on  the  different  ears  of  a 
street  railway  company;''^  conductor  and  train  crew;**" 
locomotive  engineers ;  '^^  foreman  of  a  switching  crew  and 
the  fireman  and  engineer  in  charge  of  the  engine  upon 
which  he  is  riding;'^'  engineer  upon  a  switch  engine  and  a 
helper  or  switchman  working  with  him;^  engineer  and 
wrecking  crew;^  engineer  employed  by  a  mining  company 
to  operate  an  engine  used  in  letting  down  a  cage  to  the 
bottom  of  the  shaft,  and  a  track  layer  in  the  bottom  of 
the  mine;^  engine  crew  and  laborers;*  laborer  upon  a 
construction  train  and  the  conductor  and  engineer;^ 
fireman  on  a  passenger  train  and  a  brakeman  on  a  freight 


same  construction  work,  are  fellow- 
servants  if  they  are  habitually  as- 
sociated with  each  other  in  the  per- 
formance of  the  particular  work 
in  such  a  way  that  they  could  ex- 
ercise an  influence  on  each  other 
promotive  of  proper  caution. 
Voight  V.  Angle,  American  Pro- 
vision Co.,  202  lU.  462,  66  N.  E. 
1054. 

995.  Meyer  v.  Illinois  Cent.  R. 
Co.,  177  lU.  591,  52  N.  E.  848. 

996.  Chicago  City  R.  Co.  v. 
Leach,  208  lU.  198,  70  N.  E.  222. 

997.  Where  a  conductor  of  a 
train  was  killed  by  a  collision  of 
two  trains  at  the  intersection  of 
two  railroads,  in  consequence  of 
the  negligence  of  the  station  agent 
in  giving  signals  when  the  several 
trains  might  pass  with  safety,  no 
recovery  can  be  had  by  his  personal 
representative  where  his  co-em- 
ployees in  charge  of  the  train  under 
him  were  guilty  of  negligence  which 
contributed  to  his  death.  Their 
negligence  is  imputed  to  him.  Chi- 
cago &  N.  W.  R.  Co.  V.  Snyder,  117 
111.  376,  7  N.  E.  604. 


998.  Ohio  &  Miss.  R.  Co.  v. 
Robb,  36  lU.  App.  627. 

999.  Chicago  &  A.  R.  Co.  v. 
Wise,  208  lU.  453,  69  N.  E.  500. 

1.  Stafford  v.  Chicago,  B.  &  Q. 
R.  Co.,  114  lU.  244,  2  N.  B.  185. 

2.  Where  a  head  blacksmith, 
while  proceeding  with  a  number  of 
other  employees,  upon  a  train,  to 
remove  a  wreck,  was  injm-ed  by 
the  negUgence  of  the  engineer  who 
also  acted  as  conductor,  it  was  held 
aR  such  employees  were  fellow- 
servants.  Abend  v.  T.  H.  &  I.  R. 
Co.,  Ill  lU.  202,  53  Am.  Rep.  616. 

3.  Niantic  Coal  &  Min.  Co.  v. 
Leonard,  126  lU.  216,  19  N.  E.  294. 

4.  Members  of  an  engine  crew 
engaged  in  removing  a  car  from  a 
railroad  yard,  are  fellow-servants 
of  an  employee  engaged  in  removing 
an  iron  plate  therefrom,  where  the 
latter  is  injured  by  the  action  of 
the  former  in  moving  a  car  without 
first  ascertaining  whether  any  one 
was  at  work  within  it.  Crane  Co. 
V.  Hogan,  228  lU.  338,  81  N.  E. 
1032. 

5.  MiUer  v.  Railway  Co.,  24 
lU.  App*  326. 
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train,  where  former  injured  in  a  collision  of  the  trains 
caused  by  tlie  negligence  of  the  latter;^  foreman  in  a 
factory  engaged  with  a  laborer  in  lifting  a  barrel  of  salt 
from  a  wagon,  where  not  a  part  of  his  duties,  injury 
resulting  to  the  laborer  from  the  sUpping  of  the  barrel;^ 
second  helper  m  and  about  a  furnace  of  one  crew  injured 
by  the  negligence  of  a  second  helper  of  another  crew,  both 
having  the  same  work  to  perform,  one  operating  at  night 
and  the  other  by  day;*  hostler  and  a  helper  in  the  employ 
of  a  railroad  company,  each  performing  duties  in.  the  care 
of  engines  at  a  roiind  house;'  painters  working  in  gangs  of 
two  or  three  upon  separate  stagings,  doing  the  same  kind 
of  work  and  all  under  the  same  foreman  ;^°  switching  crews 
engaged  in  the  same  raihoad  yard,  the  one  in  delivering 
cars  and  the  other  in  receiving  them." 

On  the  other  hand  the  following  have  been  held  not 
fellow-servants:  baggage  man  and  the  engineer  of  the 
train ;^ 2  boiler  repairers  and  engineer ;i'  switchman  in 
employ  of  a  railroad  company  and  other  persons  employed 

6.  Swisher  v.  IHinois  Cent.  R.  10.    World's  Columbian  Exposi- 
Co.,  182  111.  533,  55  N.  E.  555.          tion  v.  Lehigli,  196  lU.  612,  63  N. 

7.  GaU  V.   Beckstein,   173   III.      E.  1089. 

187,  50  N.  E.  711.     The  evidence  11.     O'Leary  v.  Wabash  R.  Co., 

was  to  the  effect  that  whenever  any  52  lU.  App.  641;  Chicago  &  E.  I. 

workman  used  a  part  of  the  ma-  R.  Co.  v.  Drisooll,  176  lU.  330,  52 

chinery  in  a  brewery,  he  was  to  N.  E.921;  Yeastes  v.  Illinois  Cent, 

throw  the  clutch,  which  would  set  R.  Co.,  241  lU.  205,  89  N.  E.  338. 

in  motion,  and  disconnect  it  when  12.     Chicago  &  Alton  R.  Co.  v. 

he    got    through.     There    was   no  Swan,  176  111.  424,  52  N.  E.  916. 

evidence  that  it  was  the  duty  of  13.     Those  whose  duties  relate 

the  foreman  as  such,   to  connect  to  the  furnishing  of  appliances  for 

the  machinery.     It  was  held  that  the  use  of  operatives  are  engaged 

his  act  in  connecting  the  machin-  in  a  different  department  of  the 

ery  whereby  an  employee  without  service  from  such  operatives,  and 

notice  was  injured,  was  the  act  of  are    not     fellow-servants.      Thus, 

a  fellow-servant.    Baier  v.  Selke,  where  an  engineer  was  MUed  by  the 

211  lU.  612,  71  N.  E.  1074,  103  Am.  explosion  of  a  boiler,  caused  by  the 

St.  Rep.  208.  negHgenoe  of  those  whose  duty  it 

8.  Illinois  Steel  Co.  v.  Coffey,  was  to  build  and  repair  the  same, 
205  111.  206,  68  N.  E.  751.  the  master  was  held  liable.  Toledo, 

9.  Chicago  &  W.  I.  R.  Co.  v.  W.  &  W.  R.  Co.  v.  Moore,  Admx., 
Massig,  50  111.  App.  666.  77  lU.  217. 
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by  anotlier  company  using  the  track  of  the  latter;" 
bridge  tender  and  employee;"  car  inspector  and  engi- 
neer;" contractor  and  employee;"  electrician  and  em- 
ployee;" employees  whose  duties  relate  to  the  care  and 


14.  Pittsburg,  C.  C.  &  St.  Ry. 
Co.  V.  Bovard,  223  lU.  176,  79  N. 
E.  128. 

15.  A  city  is  liable  for  injuries 
resulting  from  the  operation  of  a 
lift  bridge  wMcb  formed  a  part  of  a 
public  street,  and  was  under  the 
city's  control,  in  the  same  manner 
as  for  negligence  in  respect  to  its 
streets,  and  where  an  employee 
■whUe  at  work  taking  measurements 
under  such  a  bridge,  was  injured  by 
the  neghgence  of  the  bridge  tender 
in  lifting  the  bridge  without  signal 
from  him,  the  city  was  liable. 
Gathman  v.  City  of  Chicago,  236 
lU.  9,  86  N.  E.  162,  19  L.  R.  A. 
1178,  n.  s. 

16.  It  was  the  duty  of  a  car  in- 
spector to  inspect  freight  cars  on 
their  arrival  at  the  yards  of  the 
company.  As  soon  as  a  train  ar- 
rived the  superintendent  of  that 
department  directed  the  inspector 
to  go  upon  the  ears  and  begin  the 
work  of  inspection,  which  he  did 
on  this  occasion  as  soon  as  the  train 
came  to  a  full  stop,  and  when  about 
to  step  from  one  car  to  another  the 
engineer  without  warning  suddenly 
started  the  engine  with  such  un- 
usual force  that  the  train  parted, 
and  the  inspector  feU  upon  the 
track  and  was  injured.  The  proof 
showed  that  when  the  freight  train 
came  to  a  certain  place,  as  it  did  on 
a  particular  occasion,  the  engi- 
neer's duty  in  respect  to  the  train 
ceased,  and  it  was  his  duty  to  take 
his  locomotive  to  the  engine  house, 
and  after  the  inspection  the  train 
would  be  broken  by  a  switch  en- 


gine and  set  apart.  It  was  held 
that  the  engineer  and  inspector 
were  not  feUow-servants,  engaged 
in  the  same  emplosrment.  It  was 
said:  "In  the  very  nature  of  the 
business  each  was  engaged  in,  it  was 
impracticable  for  one  to  have  any 
influence  over  the  other  promotive 
of  proper  caution  or  otherwise. 
They  were  strangers  to  each  other, 
and  might  have  remained  so  for 
an  indefinite  time  so  far  as  any- 
thing in  their  business  relations 
would  have  brought  them  together. 
It  is  true  they  might  have  been  fel- 
low-servants in  the  strictest  sense, 
and  yet  might  not  have  been  asso- 
ciated an  hour  before  the  happen- 
ing of  the  injury.  What  is  meant 
is,  if  the  parties  continue  to  be  en- 
gaged in  a  common  service,  they 
will  be  habitually  associated,  so 
that  they  may  exercise  an  influence 
over  each  other  promotive  of  com- 
mon safety.  That  never  could 
have  occurred  in  this  case,  for  the 
obvious  reason  that  the  duties  of 
the  engine  driver  ceased  at  or  be- 
fore plaintiff's  would  begin,  so  that 
it  would  be  impossible  for  one  to 
exercise  any  influence  over  the 
other."  Chicago  &  Alton  R.  Co. 
V.  Hoyt,  122  111.  369,  12  N.  E.  225. 

17.  A  contractor  engaged  in 
changing  the  gauge  of  a  railroad 
is  a  servant  of  the  company,  and 
the  company  is  chargeable  with  his 
neghgence  in  causing  an  injury  to 
one  of  his  employees.  Toledo,  etc., 
R.  Co.  V.  Conroy,  39  III.  App.  351. 

18.  Where  a  workman  in  a  mUl 
was  instructed  to  stop  an  electric 
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deposit  of  certain  molds  or  appliances,  and  those  who  are 
engaged  ia  repairing  other  appliances  used  in  the  busi- 
ness;" employee  making  repairs  and  one  removing  mate- 
rial;^" employee  engaged  in.  hauling  dirt  cars  in  a  tunnel 
being  excavated,  to  the  shaft,  to  be  elevated  to  the  surface 
by  an  engine,  and  the  engineer  in  charge  of  such  engine ;^^ 
employee  on  vessel  and  lumber  yard  men;^^  employee 
operating  for  the  purpose  of  testing  a  defective  machine 
and  ascertaining  its  defects,  and  one  employed  about 
the  machine;^'  employee  unloading  brick  and  train- 
men ;2^  foreman   of  a   switching   crew   and  a  gate  ten- 


motor,  and  it  would  not  start  until 
fixed  by  the  electrician,  the  fore- 
man having  refused  to  so  order  it, 
but  after  a  conversation  between 
the  foreman  and  the  electrician 
(its  piu'port  not  appearing)  the 
latter  gave  the  instruction  and  as- 
surance, it  was  held  such  assurance 
was  not  that  of  a  fellow-servant, 
but  of  one  having  authority,  even 
though  the  two  men  at  times 
worked  together  as  fellow-serv- 
ants. Marquette  Cement  Mfg. 
Co.  V.  WiUiams,  230  111.  26,  82  N. 
E.  424. 

19.  Joliet  Steel  Co.  v.  Shields, 
146  111.  603,  34  N.  E.  1108. 

20.  Employees  making  repairs 
in  raising  the  floor  of  a  building  and 
a  common  laborer  directed  by  a 
vice-principal  to  move  debris  out 
of  the  way  of  those  making  re- 
pairs, were  not  feUow-servants, 
where  the  latter  was  injured  by  the 
negligent  manner  in  which  the 
work  of  making  the  repairs  was 
done.  Williams  v.  Morris,  237 
111.  254,  86  N.  E.  729. 

21.  Duffy  V.  Kivilin,  195  111. 
630,  63  N.  E.  503. 

22.  An  employee  whose  only 
duties  are  to  pass  lumber  over  the 
rail  of  a  vessel  to  yard  men,  who 
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pile  it,  is  not  the  latter's  fellow- 
servant  where  injured  while  pass- 
ing from  the  vessel  to  a  water 
closet,  by  a  pile  of  lumber  falling 
upon  him,  nor  does  he  assume  such 
risk.  John  Spry  Lbr.  Co.  v.  Dug- 
gan,  182  lU.  218,  54  N.  E.  1002. 

23.  Consolidated  Coal  Co.  v. 
Gruber,  188  111.  584,  59  N.  E.  254. 

24.  An  employee  in  one  depart- 
ment of  defendant's  business,  while 
engaged  in  unloading  brick  from  a 
car  on  one  of  defendant's  tracks, 
was  injured  by  other  cars  being 
pushed  against  the  ear  upon  which 
he  was  engaged,  and  without  notice 
to  him.  This  was  held  to  be  the 
negligence  of  the  defendant;  that 
its  duty  was  to  bring  no  peril  upon 
him  without  first  giving  him  time- 
ly notice.  The  court  again  state 
the  rule  or  test  of  fellow-servants, 
— that  is,  they  should  be  in  the 
same  line  of  employment,  or  their 
usual  duties  shall  bring  them  into 
habitual  association,  so  that  they 
may  exercise  a  mutual  influence 
upon  each  other  promotive  of 
proper  caution.  The  idea  is  that 
the  relation  between  the  servants 
must  be  such  that  each  as  to  the 
other,  by  the  exercise  of  ordinary 
caution,  can  either  prevent  or  rem- 
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der  at  a  highway  crossing  ;^^  coal  miners  and  employees 
in  charge  of  the  elevator  cage  used  in  lowering  the  former 
into  and  bringing  them  out  of  the  mine;^*  coal  miner  and 
engineer  whose  duty  was  the  moving  of  the  cage  upon 
which  the  miners  were  carried  to  and  from  their  place 
of  work  in  the  mine,  and  to  control  the  brake  which 
regulated  the  speed  of  the  cage;^'  servant  employed  to 
keep  and  put  machinery  in  proper  order  and  one  whose 
duty  it  is  to  use  it;^^  foreman  of  a  section  gang  failing 
to  warn  the  men  under  him  of  approaching  trains,  and 
such  employees ;^^  section  foreman  and  trainmen;'"  track- 
men and  trainmen;"   track  repairer  in  mill  and   em- 


edy  the  negligent  acts  of  the  other, 
or  protect  himself  against  the  con- 
sequences. And  of  course  where 
there  is  no  right  or  opportunity  of 
supervision,  or  where  there  is  no 
independent  will,  and  no  right  or 
opportunity  to  avoid  the  negligent 
acts  of  another  without  disobedi- 
ence to  the  orders  of  his  immediate 
superior,  the  doctrine  can  have  no 
application.  Rolling  Mill  Co.  v. 
Johnson,  113  111.  64. 

25.  Chicago  &  A.  R.  Co.  v. 
Wise,  208  111.  453,  69  N.  E.  500. 

26.  Illinois  Third  Vein  Coal  Co. 
v.  Cioni,  216  lU.  583,  74  N.  E.  751. 

27.  Spring  Valley  Coal  Co.  v. 
Patting,  210  111.  342,  71  N.  E.  371. 

28.  Tudor  Iron  Works  v.  Web- 
er, 129  lU.  535,  21  N.  E.  1078. 

29.  C,  St.  L.  &  P.  R.  Co.  V. 
Gross,  133  111.  37,  24  N.  E.  563. 

30.  The  fact  that  a  section 
foreman,  who  is  injured  by  a  train 
running  upon  him  contrary  to  sig- 
nal, was  the  one  who  ordered  the 
signal  to  be  given,  does  not  tend 
to  show  that  he  was  co-operating 
with  those  in  charge  of  the  train  so 
as  to  render  them  his  fellow-serv- 
ants. Peoria  D.  &  E.  R.  Co.  v. 
Rice,  144  lU.  227,  33  N.  E.  951. 


31.  A  servant  employed  upon 
the  track,  and  an  engineer  operat- 
ing an  engine,  are  engaged  in  dif- 
ferent departments  of  the  service, 
and  are  not  fellow-servants,  where 
the  former  is  injured  by  neghgenee 
of  the  latter.  Pittsburg,  Ft.  W.  & 
C.  R.  Co.  V.  Powers,  74  111.  341; 
Toledo,  W.  &  W.  R.  Co.  v.  O'Con- 
nor, 77  111.  391 ;  Ft.  W.  &  W.  R.  Co. 
V.  DurMn,  76  111.  395.  Where  an 
employee,  working  under  the  di- 
rection of  a  section  boss  in  unload- 
ing iron  rails  from  a  car  upon  a 
side  track,  was  injured  by  a  car  of 
a  construction  train  being  negli- 
gently thrown  against  the  car  upon 
which  he  was  at  work,  it  was  held 
that  he  was  not  a  feUow-servant 
of  the  men  operating  the  train.  It 
was  said:  "He  had  no  connection 
whatever  with  the  construction 
train  or  those  who  had  charge  of 
that  train.  The  construction  train 
was  under  the  control  of  a  con- 
ductor to  whom  he  owed  no  duty 
of  any  character.  What  co-opera- 
tion was  there  at  the  time  of  the 
injury  between  him,  the  conductor 
and  the  engineer?  None  whatever. 
Under  the  facts  shown  we  think  it 
plain  that  he  was  not  a  fellow-serv- 
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ployees;^^  trainmen  of  different  roads  using  same  track;'' 
trainmen  and  the  foreman  of  a  section  crew; '^  and  train- 
men of  a  freight  train  and  fireman  on  a  passenger  train.  '^ 

§  631.  As  question  of  fact  or  of  law. 

Where  the  facts  are  in  dispute  or  the  relation  proved 
is  such  that  reasonable  minds  would  differ  on  the  question 
as  to  whether  the  relation  of  fellow-servant  exists,  the 
question  is  one  for  the  jury.'^ 

For  instance,  the  question  of  fellow-servants  has  been 
held   one   of  fact   as   between    the  following   servants. 


ant  with  those  in  charge  of  the  con- 
struction train."  The  rule  stated 
in  Railway  Co.  v.  Moranda,  108 
111.  580,  was  restated  and  appKed. 
Chicago  &  Alton  R.  Co.  v.  KeUy, 
127  111.  637,  21  N.  E.  203.  A  rail- 
road laborer  employed  to  unload 
rails  from  cars  is  not  a  fellow-serv- 
ant of  the  engineer  on  the  locomo- 
tive attached  to  the  train,  where 
the  defect  or  cause  of  the  injury  was 
the  failure  of  such  engineer  to  re- 
port to  the  master  mechanic  the 
detective  condition  of  the  engine. 
Peoria,  etc.,  R.  Co.  v.  Johns,  43  111. 
App.  83. 

32.  Men  employed  by  a  steel 
manufacturing  company  to  keep 
In  repair  the  railroad  tracks  in  the 
mill,  who  do  their  work  while  the 
workmen  who  make  steel  in  the 
mill  are  away,  are  not  the  fellow- 
servants  of  such  workmen.  The 
duties  of  the  two  sets  of  men  never 
brought  them  together  in  the  dis- 
charge of_  their  respective  duties. 
Their  duties  were  as  disconnected 
as  if  they  were  employed  by  differ- 
ent masters  and  performed  their 
labors  in  shops  having  no  connec- 
tion whatever  with  each  other. 
Joliet  Steel  Co.  v.  Shields,  146  111. 
603,  34  N.  E.  1108. 


33.  The  train  men  in  the  em- 
ploy of  a  railroad  using  the 
tracks  of  another  road  are  not  the 
fellow-servants  of  the  trainmen  of 
the  latter  road,  and  where  an  em- 
ployee of  the  latter  is  injured  by 
the  negligence  of  an  employee  of 
the  former,  as  in  leaving  a  switch 
open,  the  doctrine  of  the  fellow- 
servant  has  no  application,  where 
an  action  is  brought  against  the 
former  company.  Chicago  &  A. 
R.  Co.  V.  Harrington,  192  111.  9, 
61  N.  E.  622;  Chicago  &  E.  I.  R. 
Co.  V.  O'Connor,  119  III.  586,  9 
N.  E.  263. 

34.  Although  the  master  or  one 
who  directly  represents  it  as  an  of- 
ficer, did  not  have  notice  of  a  defect 
in  the  fastening  of  the  ear  door,  if 
the  trainmen  did,  and  failed  to  re- 
pair the  same  or  remove  the  dan- 
ger, and  as  a  result  it  swung  clear 
of  the  train  killing  a  section  fore- 
man, the  company  is  liable  for  such 
injury.  Chicago  &  A.  R.  Co.  v. 
Cullen,  187  10.  523,  58  N.  E.  455. 

35.  Chicago  &  A.  R.  Co.  v. 
House,  172  111.  601,  50  N.  E.  151. 

36.  Metropolitan  West  Side  El. 
R.  Co.  V.  Fortin,  203  111.  454,  67  N. 
E.  977. 
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among  others:  conductor  of  a  cable  car  and  a  motorman 
on  an  electric  car,  both  operated  by  the  same  company 
but  under  different  superintendents,  having  different  car 
barns,  though  the  cars  of  the  respective  Hues  may  meet  at 
a  crossing,  not  by  schedule,  and  the  former,  by  rules  pre- 
scribed, have  the  right  of  way;"  engineer  in  charge  of  an 
elevator  and  one  operating  it;'^  employee  in  charge  of  an 
engine  and  a  section  hand,  the  latter  being  injured  through 
the  negligence  of  the  former;''  molder  and  his  helper, 
where  it  appeared  that  molders  were  authorized  to  direct 
their  helpers  in  the  work;^"  carpenter  and  bricklayers 
working  under  different  foremen  ;*i  mule  driver  and  miner, 
where  evidence  was  to  the  effect  that  the  duties  of  each 
were  independent  of  each  other ;*^  members  of  two  switch- 
ing crews  working  in  the  same  yard  but  independently 
of  each  other  and  at  different  ends  of  the  yard;*'  members 
of  a  train  or  switching  crew,  where  one  gave  a  signal  for 
the  train  to  move,  and  question  was  whether  the  signal 
was  given  in  his  capacity  as  a  vice-principal  or  fellow- 
servant;**  timberman  in  a  mine  and  a  driver  hauling  coal 
therein;*^  yard  master  and  switching  crew;*^  servant  in 

37.  Bennett  v.  Chicago  City  R.  the  timbermen  in  a  mine  engaged 
Co.,  243  III.  420,  90  N.  E.  735.  in  making  and  keeping  the  roof  in 

38.  Slack  V.  Harris,  200  111.  a  safe  condition,  are  vice-principals 
96,  65  N.  E.  669.  for  whose  negligence  in  exploding 

39.  Indiana,  I.  &  I.  R.  Co.  v.  a  shot  in  the  roof  without  notice 
Otstot,  212  lU.  429,  72  N.  E.  387.  to  a  driver,  resulting  in  injury  to 

40.  Leighton  &  Howard  Steel  him,  the  master  is  liable.  The 
Co.  V.  Snell,  217  111.  152,  75  N.  B.  timbermen  were  engaged  in  per- 
462.  forming    duties    personal    to    the 

41.  Linguist  v.  Hodges,  248  master.  Douk  Bros.  Coal  &  Coke 
111.  491.  Co.  V.  Thil,  228  111.  233,  81  N.  B. 

42.  Spring  Valley  Coal  Co.  v.  857. 

Robizas,  207  111.  226,  69  N.  E.  925.  46.    The  question  whether  an  as- 

43.  Hartley  v.  Chicago  &  A.  R.  sistant  railroad  yard  master  while 
Co.,  197  III.  440,  64  N.  E.  382.  giving  an  order  to  a  switching  crew 

44.  Chicago,  R.  I.  &  P.  R.  Co.  for  the  movement  of  a  train  on  a 
V.  Strong,  228  111.  281,  81  N.  E.  stub  switch,  was  a  fellow-servant 
1011.  with  the  members  of  the  crew  or  a 

45.  Consolidated  Coal  Co.  v.  vice-principal,  was  held  for  the 
Scheiber,  167  111.  539,  47  N.  E.  jury.  Chicago  &  E.  I.  R.  Co.  v. 
1052.     It  was  held,  however,  that  DriseoIL,  207  111.  9,  69  N.  E.  620. 
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mine  employed  to  grease  and  keep  in  repair  the  cable 
rollers,  and  the  eager  and  engineer.*^ 

On  the  other  hand,  where  all  the  facts  as  to  the  relation 
of  fellow-servants  are  undisputed  and  are  so  conclusive 
that  all  reasonable  men  must  reach  the  same  conclusion, 
it  is  a  question  of  law  for  the  court.  ^* 


The  question  whetlier  the  injury 
to  a  yard  master  while  riding  on  the 
foot  board  of  a  yard  engine,  caused 
by  the  engine  coming  in  contact 
■with  a  piece  of  the  draw  bar  of  a 
car  lying  on  the  track,  it  being 
shown  that  the  draw  bar  was 
broken  some  hours  before  by  the 
force  with  which  cars  had  been 
forced  together,  but  not  shown 
whether  such  result  was  due  alone 
to  such  force  or  to  some  defect  in 
the  draw  bar,  was  the  act  of  a  fel- 
low-servaJit,  was  for  the  jury,  as 
well  as  whether  the  defect  had  ex- 
isted for  such  a  length  of  time  that 
the  company  should  be  charged 
with  knowledge.  Chicago  &  N. 
W.  R.  Co.  V.  Delaney,  169  lU.  581, 
48  N.  E.  476. 

47.  Sturm  v.  Consohdated  Coal 
Co.,  248  lU.  20. 

48.  The  question  whether  two 
servants  in  the  employ  of  a  com- 
mon master  are  fellow-servants,  is 
usually  a  question  of  fact.  If 
there  is  no  controversy  as  to  the 
facts  and  the  conclusions  to  be 
drawn  therefrom,  it  may  become  a 
question  of  law.  Chicago  Termi- 
nal Transfer  Co.  v.  Riddick,  230 
III.  105,  82  N.  E.  598;  Illinois  Steel 
Co.  V.   Coffey,    206    lU.    206,    68 


N.  E.  751.  Whether  a  servant  of 
a  railroad  company  killed  by  a  con- 
struction train  was  a  fellow-servant 
of  those  in  charge  of  the  train  at 
the  time  of  the  accident,  was  held 
to  be  a  question  of  fact  and  not  one 
of  law  for  the  court,  and  the  find- 
ing of  the  appellate  com-t  as  to 
such  fact  is  conclusive.  So  in  an 
action  against  a  raUway  company 
to  recover  damages  for  the  killing 
of  plaintiff's  intestate,  while  en- 
gaged as  a  laborer  in  loading  iron 
upon  a  car  on  a  side  track,  by  a 
construction  train,  the  defendant 
asked  the  court  to  instruct  the 
jury  that  under  the  facts  detailed 
in  the  evidence,  showing  the  relation 
of  the  train  crew  and  the  deceased, 
and  their  associations  with  him  at 
the  time  of  the  injury,  the  deceased 
and  such  crew  were  fellow-servants, 
and  being  such  the  jury  should  find 
for  the  defendant,  which  was  re- 
fused. It  was  held  properly  re- 
fused, as,  if  given,  the  instruction 
would  have  invaded  the  province 
of  the  jury,  it  being  a  question  of 
fact  whether  the  crew  of  the  train 
and  the  deceased  were  fellow-serv- 
ants. Chicago  &  Alton  R.  Co.  v. 
Kelly,  127  lU.  637,  21  N.  E.  203. 
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Statutory  provisions. 

Statute  applied  only  to  rail- 
roads. 

Railroad  need  not  be  a  cor- 
poration. 

Railroad  employees  within 
statute. 
Common  law  rule. 

Character  of  act  is  test. 

Agents  supplying  appliances 
vice-principals. 

Employee  charged  with  duty 
of  furnishing  place  of 
work. 

Duty  to  instruct  and  warn. 

Employees  who  provide 
temporary  appliances. 


Employees  charged  with 
duty  of  inspection  and 
repair. 

Inspectors  of  foreign  ears. 

Superintendent ,  general 
manager,  head  of  depart- 
ment or  the  like. 

Dual  capacity. 

Particular  employees  held 
fellow-servants. 

Employees  different  roads 
using  same  track. 

Employees  of  different  de- 
partments. 

Employees  of  different  mas- 
ters. 


§  632.  Statutory  provisions. 

The  Employers'  Liability  Act  in  this  state,  first  enacted 
in  1893,  is  based  on  the  EngUsh  act  of  1880,  and  is  similar 
to  the  Massachusetts  and  Alabama  statutes. 

The  statute  provides  that  every  railroad  or  other 
corporation,  except  municipal,  operating  in  this  state,  shall 
be  liable  for  damages  for  personal  injuries  suffered  by  any 
employee  while  in  its  service,  the  employee  so  injured 
being  in  the  exercise  of  due  care  and  diUgence,  in  the 
following  cases:" 


49.  Bums'  Rev.  St.  1908, 
§§  8017-8020;  Homer's  Rev.  St. 
1897,  §§5206-5210.  The  following 
provision  which  was  section  2  of  the 
original  act,  was  repealed  by  Acts 
1895,  p.  148:  "Neither  an  em- 
ployee, nor  his  legal  representative 
shaR  be  entitled  under  this  act  to 
any  right  of  compensation  or  rem- 
edy against  the  corporation  in  any 
case  where  the  injury  results  from 


obedience  to  an  order  which  sub- 
jects the  employee  to  palpable 
danger,  nor  where  the  injury  was 
caused  by  the  incompetency  of  the 
co-employee,  and  such  incompe- 
tency was  known  to  the  employee 
injured;  or  such  injured  employee, 
in  the  exercise  of  reasonable  care, 
might  have  discovered  such  incom- 
petency, unless  the  employee  so  in- 
jured gave,  or  caused  to  be  given, 
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First.  Wliere  sucli  injury  is  suffered  by  reason  of  any 
defect  in  the  condition  of  ways,  works,  plant,  tools  and 
machinery  connected  with  or  in  use  in  the  business  of 
such  corporation,  when  such  defect  was  the  result  of  neg- 
ligence on  the  part  of  the  corporation,  or  some  person 
intrusted  by  it  with  the  duty  of  keeping  such  way,  works, 
place  or  machinery  in  proper  condition/" 

Second.  Where  such  injury  resulted  from  the  negli- 
gence of  any  person  in  the  service  of  such  corporation  to 
whose  order  or  direction  the  injured  employee  at  the  time 
of  his  injury  was  bound  to  conform  and  did  conform.*^ 

Third.  Where  such  injury  resulted  from  the  act  or 
omission  of  any  person,  done  or  made  in  obedience  to  any 
rule,  regulation  or  by-law  of  such  corporation,  or  in  obe- 
dience to  the  particular  instructions  given  by  any  person 
delegated  with  the  authority  of  the  corporation  in  that 
belief."'' 

Fourth.  Where  such  injury  was  caused  by  the  negli- 
gence of  any  person  in  the  service  of  such  corporation 
who  has  charge  of  any  si^al,  telegraph  of&ce,  switch 
yard,  shop,  round  house,  locomotive  engine  or  train  upon  a 

information  thereof  to  the  corpora-  some  function  and  produce  a  cer- 

tion    or    some    superior    intrusted  tain    effect    or    result.     Green    v. 

■with  the  general  superintendence  American  Car  &  Foundry  Co.,  163 

of  such  co-employee,  and  such  cor-  Ind.  135,  71  N.  E.  268. 

poration  failed  or  refused  to  dis-  51.     Construction  of  this  clause, 

charge  such  incompetent  employee  see  supra,  §542  et  seq.     The  pres- 

■within  a  reasonable  time  to  inves-  ident  of  a  corporation  was  held  to 

tigate  the  alleged  incompetency  of  have  authority  to  order  gas  turned 

the  co-employee  or  superior,  and  on  under  a  boiler,  when  he  had  no 

discharge  him  if  found  incompe-  reason  to  anticipate  an  injury  to 

tent."  flow  therefrom,  there  having  been 

50.    A  steel    hammer  weighing  a  failure  of  gas  supply  for  some 

1,500  pounds,  resting  in  the  center  hours  owing  to  a  break  iu  the  pipe 

of  a  floor,  with  attachments  to  a  line.     This  was  prior  to  the  court 

power  for  the  purpose  of  elevating  holding    the    act    unconstitutional 

it  to  the  top  of  the  frame  and  let-  except  as  to  railroads.     Consumers 

ting  it  drop,  is  a  machine.     The  Paper  Co.  v.  Eyer,  160  Ind.  424, 

term  machine  includes  every  me-  66  N.  E.  994. 

ehanieal  or  combination  of  meehan-  51a.     See  supra,  §  568. 
ieal  powers  and  devices  to  perform 
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railway,  or  where  sucli  injury  was  caused  by  the  negligence 
of  any  person,  co-employee  or  feUow-servant  engaged  in 
the  sanae  common  service  in  any  of  the  several  depart- 
ments of  the  service  of  any  such  corporation,  the  said 
person,  co-employee  or  feUow-servant  at  the  time  acting 
in  the  place  and  performing  the  duty  of  the  corporation  in 
that  behalf,  and  the  person  so  injvired  obeying  or  con- 
forming to  the  order  of  some  superior  at  the  time  of  such 
injury,  having  authority  to  direct;  but  nothing  herein 
contained  shall  be  construed  to  abridge  the  Uability  of  the 
corporation  under  existing  laws.^^ 

The  remaining  provisions  relate  to   the  m.easure  of 
damages,^'  prohibiting  the  pleading  the  law  of  the  state 


52.  Construction  of  first  part  of 
tMs  paragraph,  see  supra,  §§  574- 
583.  This  last  clause  as  to  the  in- 
jured servant  obeying  or  conform- 
ing to  the  order  of  some  superior 
at  the  time  of  the  injury  limits  and 
qualifies  only  the  second  part  of 
this  subdivision  and  does  not  apply 
to  the  first  clause;  and  hence  rail- 
road companies  are  answerable  to 
their  employees  for  the  negligence 
of  engineers  and  trainmen  the  same 
as  to  strangers.  Indianapolis  Union 
R.  Co.  V.  Houlihan,  157  Ind.  494,60 
N.  E.  943,  54  L.  R.  A.  787.  In  an 
earlier  case,  however,  the  clause 
as  to  obedience  or  conformity  to 
order  of  superior  was  considered 
as  to  be  construed  in  connection 
with  each  of  the  two  preceding 
clauses  describing  the  persons  by 
whose  fault  the  injury  happened. 
R.  Co.  V.  Montgomery,  152  Ind. 
1,  49  N.  E.  582,  71  Am.  St.  Rep. 
301.  The  requirement  that  the 
injured  person  should  be  acting  in 
conformity  to  the  order  of  some 
superior  is  equivalent  to  a  require- 
ment that  he  should  be  acting  in 
the  line  of  his  duty  as  an  employee. 


Id.  And  hence  a  railroad  engineer, 
while  in  charge  of  his  engine  at  a 
time  and  place  where  required,  is  not 
the  fellow-servant  of  those  in  charge 
of  another  train  by  whose  negli- 
gence he  was  injured,  since  he  must 
be  presumed  to  have  been  at  the 
time  discharging  the  regular  du- 
ties of  his  employment.  Cincin- 
nati, H.  &  D.  R.  Co.  V.  Thieband, 
114  Fed.  918. 

53.  §  3.  The  damages  recover- 
able under  this  act  shall  be  com- 
mensurate with  the  injury  sus- 
tained unless  death  results  from 
such  injury,  when  in  such  case  the 
action  shall  survive  and  be  governed 
in  all  respects  by  the  law  now  in 
force  in  respect  to  such  actions. 
Provided,  that  where  any  such  per- 
son recovers  a  judgment  against  a 
railroad  or  other  corporation,  and 
such  corporation  takes  an  appeal 
and  pending  such  appeal  the  in- 
jured person  dies,  and  the  judg- 
ment in  the  court  below  is  there- 
after reversed,  the  right  of  action 
of  such  person  shall  survive  to  his 
legal  representatives. 
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where  the  injury  occurred,^*  and  making  contracts  of 
release  void/^ 

Statute  applies  only  to  railroads. 
This  statute,  by  its  terms,  applies  to  all  corporations. 
But  in  1907  the  supreme  court  held  it  unconstitutional 
as  to  corporations  other  than  railroads,  ^^  on  the  ground 
that  the  act  imposed  burdens  on  private  corporations  not 
placed  upon  individuals  or  partnerships  engaged  in  a 
similar  business  under  Uke  circumstances  and  conditions. 

Railroad  need  not  be  a  corporation. 
Railroads  are  embraced  in  this  statute  without  regard 
to  whether  operated  by  individuals,  firms,  companies  or 
corporations." 

Railroad  employees  within  statute. 
In  order  to  keep  this  statute  from  offending  against 
the  fourteenth  amendment  of  the  federal  Constitution, 
the  supreme  court  has  felt  obliged  to  so  construe  it  as  to 


54.  §  4.  In  case  any  railroad 
corporation  which  owns  or  operates 
a  line  extending  into  or  through  the 
state  of  Indiana  and  into  or  through 
another  or  other  states,  and  a  per- 
son in  the  employ  of  such  corpora- 
tion, a  citizen  of  this  state,  shall 
be  injured  as  provided  in  this  act, 
in  any  other  state  where  such  rail- 
road is  owned  or  operated,  and  a 
suit  for  such  injury  shall  be  brought 
in  any  of  the  courts  of  this  state, 
it  shall  not  be  competent  for  such 
corporation  to  plead  or  prove  the 
decisions  or  statutes  of  the  state 
where  such  person  shall  have  been 
injured  as  a  defense  to  the  action 
brought  in  this  state.  Provision 
held  unconstitutional  in  Baltimore 
R.  Co.  V.  Reed,  158  Ind.  25,  62  N. 
E.  488. 

55.  §  5.  All  contracts  made  by 
a  railroad  or  other  corporation  with 
their  employees,  or  rules  or  regu- 


lations adopted  by  any  corpora- 
tion, releasing  it  or  reheving  it 
from  liability  to  any  employee  hav- 
ing a  right  of  action  under  the  pro- 
visions of  this  act,-  are  hereby  de- 
clared null  and  void. 

56.  Bedford  Quarries  Co.  v. 
Bough,  168  Ind.  171,  14  L.  R.  A. 
418,  n.  s.  The  statute  having  been 
declared  unconstitutional  so  far  as 
it  relates  to  corporations  other  than 
railroads,  an  action  cannot  be 
maintained  under  it  against  a  man- 
ufacturing corporation.  The  fact 
that  there  were  tracks  and  build- 
ings in  its  yard  on  which  cars  were 
constructed  and  moved,  which 
tracks  connected  with  those  of  a 
railroad,  does  not  make  it  a  rail- 
road in  fact.  American  Car  & 
Foundry  Co.  v.  Inzer,  172  Ind.  56, 
87  N.  E.  722. 

57.  Pittsburgh,  etc.,  R.  Co.  v. 
Lightheiser,  168  Ind.  438. 
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exclude  from  its  benefits  all  employees  of  railroad  cor- 
porations except  those  whose  occupations  expose  them  to 
danger  incident  to  the  use  and  operation  of  trains  and 
whose  injuries  result  therefrom.** 

However,  in  a  later  ease,  the  supreme  court  of  the 
United  States  has  held  the  contrary  in  regard  to  the 
Indiana  statute,*'  and  the  Indiana  court  of  appeals  in  a 
a  stiU  later  case  deemed  itseK  bound  by  the  federal  decision 
and  therefore  transferred  the  case  to  the  supreme  court 
for  a  final  settlement  of  the  question.*" 

§  633.  Common  law  rule. 

The  doctrine  that  a  principal  is  not  Hable  to  one  of  his 
servants  for  injuries  sustained  through  the  negUgence  of 
another  servant  when  both  are  engaged  in  the  same  busi- 
ness was  first  declared  in  Indiana  in  1855.  It  was  stated 
that  the  rule  was  based  upon  grounds  of  public  policy; 
that  the  safety  and  welfare  of  the  public  demands  the  es- 
tablishment of  non-liabHity  principle  on  the  part  of  the 
employer  in  such  cases.  When  estabhshed  it  can  work 
no  injury  to  the  servant,  because  his  entering  upon  the 
service  is  voluntary,  and  is  with  a  knowledge  of  its  hazards 

58.  Indianapolis   Traction   Co.  60.    Rictey  v.  Cleveland,  C.  C. 

V.  Kinney,  171  Ind.  612,  85  N.  B.      &  St.  L.  R.  Co., Ind.  App. , 

954,  23  L.  R.  A.  711,  n.  s.;  Cleve-  93  N.  E.  1028.  "We  therefore  re- 
land,  C.  C.  &  St.  L.  R.  Co.  V.  Fo-  spectfully  request  that  the  Supreme 

land,  Ind.  ,  91  N.  E.  594.  Court  of  this  state  take  over  this 

The  statute  only  appUes  to  those  case,  and  decide  it,  and  that  the 

exposed  to  the  particular  dangers  case  of  Indianapolis  Traction  Com- 

incident  to  the  use  and  operation  pany  v.  Kinney,  171  Ind.  612,  85 

of  trains,  and  hence  a  common  la-  N.  E.  954,  23  L.  R.  A.  (n.  s.)  711, 

borer  employed  with  a  construe-  and  Cleveland,  etc.,  Ry.  Co.  v.  Fo- 

tion  gang  injured  while  unloading      land, Ind. ,  91  N.  E.  594,  be 

rails  from  a  car,  was  held  not  to  overruled,  and  that  the  case  of  In- 

have  been  within  its  protection.  dianapoUs  Street  Railway  Co.  v. 

Indianapolis  Trae.  Co.  v.  Kinney,  Kane,  169  Ind.  25,  80  N.  E.  841, 

171  Ind.  612,  85  N.  E.  954,  23  L.  81  N.  E.  721,  be  foUowed,  and  the 

R.  A.  711,  n.  s.  rule  of  the  law  therein  announced 

59.  Louisville  &  N.  R.  Co.  v.  established."    Id. 
Melton,  218  U.  S.  36,  30  Sup.  Ct. 

682. 
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and  with  a  power  and  right  to  demand  such  wages  as 
shall  deem  compensatory." 

Character  of  act  is  test. 
Both  in  the  early  and  in  the  late  cases  the  "superior 
servant"  rule  is  rejected  and  the  character  of  the  act 
made  the  test.^^ 


61.  Madison,    Indianapolis    R. 
Co.  V.  Bacon,  6  Ind.  205. 

62.  Columbus  &  I.  C.  R.  Co.  v. 
Arnold's  Admr.,  31  Ind.  174,  99 
Am.  Dec.  615.  In  a  quite  recent 
case  it  was  declared  that  "it  is  the 
act  itself  that  characterizes  the 
performer  as  a  vice-principal  or 
feUow-servant,  and  not  the  title  of 
the  actor  or  the  fact  that  he  does 
superior  duties.  While  it  is  the 
master's  duty  to  provide  compe- 
tent servants,  safe  machinery  and 
make  reasonable  inspections  which 
cannot  be  delegated,  the  servant's 
duty  to  operate  the  machinery  may 
be  delegated  and  persons  perform- 
ing such  duties  are  fellow-servants 
of  those  engaged  in  the  common 
enterprise.  Accordingly  a  section 
foreman  and  engineer  were  held 
fellow-servants.  Chicago,  I.  &  L. 
R.  Co.  V.  Barker,  169  Ind.  670,  83 
N.  E.  369,  17  L.  R.  A.  542,  n.  s. 
The  fact  that  the  one  employed  is 
the  superior  of  the  other  makes  no 
difference,  for  the  question  is  not 
one  of  rank;  the  question  is,  are 
they  fellow-servants?  If  they  are, 
there  can  be  no  recovery  against 
the  master  for  injuries  caused  by 
the  negligence  of  the  co-employee. 
WhUe  the  foregoing  rule  was  stated, 
yet  where  the  master  mechanic  in 
a  railroad  company's  shops,  who 
had  fuU  authority  over  the  men, 
machinery  and  work,  and  was  the 
only  representative  of  the  company 


there  at  the  time,  ordered  a  work- 
man to  disconnect  the  equalizer  of 
one  of  the  locomotives,  and  while 
the  workman  was  so  engaged  under 
the  direction  of  such  master  me- 
chanic, the  latter  neghgently  moved 
the  equaUzer  so  that  it  fell  upon 
and  injured  the  workman,  it  was 
held  that  he  was  not  a  feUow-serv- 
ant.  The  precise  ground  upon 
which  this  exception  is  made,  ap- 
pears to  be,  that  in  giving  the  di- 
rection he  represented  the  master, 
and  in  giving  the  order  he  had  no 
right  to  increase  the  peril  by  his 
own  negligence.  Taylor  v.  Evans- 
viUe  &  R.  H.  Co.,  121  Ind.  124,  22 
N.  E.  876,  16  Am.  St.  Rep.  273,  6 
L.  R.  A.  584;  Pittsburg,  C.  &  St. 
L.  R.  Co.  V.  Adams,  105  Ind.  151, 
5  N.  E.  187.  A  difference  in  rank 
or  the  power  to  control  and  direct 
or  to  discharge  from  service  is  not 
the  test  as  to  whether  one  is  a  fel- 
low-servant or  vice-principal.  The 
controUing  inquiry  must  be  as  to 
whether  the  act  or  omission  result- 
ing in  injury  involved  a  duty  owing 
by  the  master  to  the  injured  serv- 
ant. The  rule  applied  where  a  ma- 
chinist ordered  an  employee  under 
him  to  lift  a  heavy  body  promising 
to  assist  him.  Thompson  v.  Chi- 
cago &  E.  R.  Co.,  146  Ind.  486,  45 
N.  E.  655.  It  will  be  observed, 
however,  that  the  court,  in  several 
instances,  have  held  that  an  em- 
ployee, from  the  fact  of  his  power  to 


1 680  Mastee  and  Servant.  §  633 

Agents  supplying  appliances  vice  principals. 

The  master  is  bound  to  use  care,  skill  and  prudence 
in  selecting  and  maintaining  macMnery  and  appliances, 
and  for  a  negligent  omission  of  this  duty  he  is  answerable 
to  the  servant  injured  by  the  omission.  Thus  duty  on  the 
part  of  the  master  is  one  which  he  cannot  rid  himself 
of  by  casting  it  upon  an  agent,  officer  or  servant  em- 
ployed by  him.  Where  the  duty  is  one  owing  by  the 
master  and  he  intrusts  its  performance  to  an  agent,  the 
agent's  neghgence  is  that  of  the  master.  In  authorizing  an 
agent  to  perform  such  an  act,  the  principal  is  in  legal 
contemplation  himself  acting  when  the  agent  acts,  since 
he  who  acts  by  an  agent  acts  by  himself.  The  rule  which 
absolves  the  master  from  Uabihty  for  the  negligence  of  the 
feUow-servant  has  no  appUcation  whatever  where  the 
agent  stands  in  the  master's  place.  Where  a  non-resident 
corporation  intrusts  to  a  superior  resident  officer  or  agent 
the  duty  of  superintending  the  machinery  of  its  factory 
and  of  managing  its  business,  it  is  responsible  to  a  servant 
who  suffers  an  injury  from  unsafe  or  defective  machinery 
upon  which  the  servant  is  employed  under  the  control  and 
direction  of  such  officer  or  agent.  ^' 

Employee  charged  with  duty  of  furnishing  place  of 
work. 

The  duty  of  the  master  to  provide  a  safe  working  place 
and  safe  machinery  for  his  employees  cannot  be  delegated 

direct   and   control   the   employee  a  hand  ear,  acts  as  the  company's 

under  him,  being  superior  in  rank,  vice-principal    as    regards    section 

was  a  vice-principal.    Nail  v.  RaU-  hands  using  the  car,  so  as  to  impute 

way  Co.,  129  Ind.  260,  28  N.  E.  his  neghgence  in  regard  to  defects 

183;  Taylor  v.  Railway  Co.,   121  in  the  wood  used  for  the  handles, 

Ind.  124,  22  N.  E.  876,  16  Am.  St.  to  the  company,  and  the  company 

Rep.  273,  6  L.  R.  A.  584;  Hoosier  is  Hable  for  injuries  to  a  section 

Stone  Co.  v.  McCain,  133  Ind.  231,  hand  caused  by  such  defects.     The 

31  N.  E.  966.  fact  that  the  lumber  used  for  the 

63.     Indiana  Car  Co.  v.  Parker,  handles  was  inspected  before  it  was 

100  Ind.  181;  Bradbury  v.  Good-  sent  to  the  shops  for  use  does  not 

win,  108  Ind.  286,  9  N.  E.  302.     A  relieve     the     company    from    ha- 

carpenter  in  a  railway  company's  bUity.     Indiana,  I.  &  I.  R.  Co.  v. 

repair  shops,  in  placing  a  handle  on  Snyder,  140  Ind.  647,  39  N.  E.  912. 
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so  as  to  absolve  the  master  from  liability;  and  where  a 
servant  is  charged  with  the  duty  of  providiD.g  safe  ma- 
chinery, he  acts  as  the  master  in  performing  the  duty, 
and  is  not  to  be  regarded  as  a  mere  f  eUow-servant  with  one 
engaged  in  the  service  of  the  common  master.''^ 


64.  This  rule  was  stated  where 
a  fireman  was  injured,  caused  by 
the  parting  of  the  engine  from  its 
tender  owing  to  the  uneven  height 
of  the  attachments.  Kruger  v. 
LouisviUe,  N.  A.  &  C.  R.  Co.,  Ill 
Ind.  51,  11  N.  E.  957;  Pennsylva- 
nia Co.  V.  Whitcomb,  111  Ind.  212, 
12  N.  E.  380. 

Foreman  as  to  protection  of 
CAR  REPACRER.  Where  a  ear  re- 
pairer was  injured  whUe  repairing 
cars  on  a  track,  and  the  com-t 
charged  that  if  the  foreman  ordered 
such  employee  to  repair  the  car  on 
the  track  where  it  stood,  in  the  ab- 
sence of  any  rules  on  the  subject, 
signals,  or  directions  to  the  employee 
on  the  subject,  if  the  place  could 
have  been  made  safe  by  placing  a 
flag  at  the  switch,  failure  of  the 
foreman  to  do  so  was  the  failure 
of  the  company;  but  if  the  em- 
ployee at  the  time  knew  that  it  was 
his  duty,  and  that  one  of  the  rules 
required  that  if  he  went  under  the 
car  he  must  himself  place  a  signal 
flag  at  the  switch,  and  by  neglect- 
ing to  do  so,  and  by  reason  of  his 
neglect,  he  was  injured,  the  com- 
pany was  not  liable.  It  was  held 
that  the  court  clearly  stated  the 
law.  Louisville,  E.  &  St.  L.  R.  Co. 
V.  Hanning,  131  Ind.  528,  31  N. 
E.  187. 

Foreman  as  to  place  of  work. 
A  foreman    employed    by   a   rail- 


road company,  having  exclusive 
charge  and  control  of  laborers 
working  under  him,  with  fuU  au- 
thority to  direct  where  they  shall 
work,  is  not  the  fellow-servant  of 
the  laborers,  and  the  railroad  com- 
pany will  be  Uable  for  his  negh- 
gence  in  ordering  them  to  work  in 
a  dangerous  place.  This  ruling 
was  based  upon  the  ground  that, 
it  being  the  master's  duty  to  pro- 
vide a  safe  place  for  his  servants  to 
work,  the  agent  to  whom  it  is  in- 
trusted acts  as  the  master.  The 
facts  were  that  a  foreman  ordered 
an  employee  to  work  in  a  tunnel 
which  such  foreman  knew  to  be 
dangerous  and  defective.  Louis- 
viUe, N.  A.  &  C.  R.  Co.  V.  Graham, 
124  Ind.  89,  24  N.  E.  668.  Where 
a  foreman  of  a  railroad  company, 
having  exclusive  control  over  a 
gang  of  men  employed  by  the  com- 
pany, with  fuU  power  to  direct 
their  movements,  orders  an  em- 
ployee to  work  at  a  certain  place, 
and  while  he  is  there  neghgently 
directs  another  to  start  a  locomo- 
tive whereby  the  employee  is  killed, 
he  cannot  be  considered  a  fellow- 
servant  so  as  to  reheve  the  com- 
pany from  liability.  (Taylor  v. 
Railway  Co.,  121  Ind.  124,  22  N. 
E.  876,  foUowed.)  NaU  v.  Louis- 
ville, N.  A.  &  C.  R.  Co.,  129  Ind. 
260,  28  N.  E.  183. 
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Duty  to  instruct  and  warn. 
If  the  master  subjects  the  servant  to  the  command  of 
another,  without  information  or  caution  with  respect  to 
such  obhgations  as  the  master  owes,  that  is,  without 
instruction  or  warning  as  to  or  of  dangers,  where  such  are 
needed,  and  such  superior  servant,  though  a  fellow-serv- 
ant within  the  rule,  in  directing  the  inferior,  fails  to  give 
him  notice  or  proper  caution,  then  his  omission  is  charge- 
able to  the  master,  upon  the  ground  that  it  is  one  of  the 
duties  of  the  master  not  to  expose  an  inexperienced  serv- 
ant, at  whose  hands  he  requires  a  dangerous  service,  to 
such  danger  without  giving  him  warning.  He  must  also 
give  him  such  instruction  as  will  enable  him  to  avoid 
injury,  unless  both  the  danger  and  means  of  avoiding  it  are 
apparent.  These  are  obligations  of  the  master,  and  he 
cannot  exempt  himself  from  liability  by  delegating  his 
power  to  command  the  servant  to  another,  upon  whom 
the  obligations  to  instruct  and  caution  is  also  imposed." 

Employees  who  provide  temporary  appliances. 
While  the  master  is  liable  to  his  servant  for  injuries  sus- 
tained by  reason  of  the  master's  failure  of  duty  in  respect 
to  his  appliances,  yet  his  duty  is  not  absolute,  nor  does  it 
include  the  furnishing  of  complete  apphances  in  all  cases. 
He  may  direct  certain  work  to  be  done,  leaving  it  to  the 
workman  to  provide  the  structures  and  appliances  re- 
quired for  its  prosecution,  and  in  such  a  case  his  duty 
is  performed  with  the  selection  of  suitable  men  and 
materials  for  the  work.  It  is  assumed,  however,  that  this 
rule  or  exception  has  no  apphcation  to  permanent  struc- 
tures or  machines  or  other  apphances.  It  was  applied 
where  a  frame  work  or  anchorage  in  a  buUding  was 
erected  to  be  used  in  the  removal  of  a  large  safe  down  the 
stairs  of  a  building.  ^^ 

65.    Atlas  Engine  Works  v.  Ran-  66.    Bradbury  v.  Goodwin,  108 

dall,  100  Ind.  293,  50  Am.  Rep.  798;      Ind.  286,  9  N.  E.  302. 
Keller  v.  GasMU,  20  Ind.  App.  502, 
50  N.  E.  363. 
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Employees  charged  with  duty  of  inspection  and  re- 
pair. 

The  employer  is  required  not  only  to  furnish  reasonably 
safe  and  suitable  tools  and  machinery,  or  to  exercise 
reasonable  care  to  that  end,  but  to  exercise  such  a  con- 
tinuing supervision  over  them  by  such  reasonable  and 
careful  inspection  and  repair  as  will  keep  the  implements 
which  the  em_ployee  is  required  to  use,  in  such  a  condi- 
tion as  not  unnecessarily  to  expose  him  to  unknown  and 
extraordinary  hazards.  The  consequences  of  a  neghgent 
performance  of  that  duty  must,  no  matter  to  whom  it  may 
have  been  committed,  be  visited  upon  the  employer  and 
not  upon  the  employee  who  has  suffered  injury." 

Inspectors  of  foreign  cars. 

The  com-t,  however,  makes  an  exception  in  respect  to 
foreign  cars.  In  such  case  it  is  held  that  car  inspectors  are 
feUow-servants  of  operatives  of  trains.  The  reasoning  is 
that  as  to  property  owned  and  furnished  for  use  by  a  rail- 
road company,  it  is  its  duty  to  furnish  such  and  such  only 
as  is  reasonably  suitable  and  safe,  and  maintain  the  same 
in  repair,  whUe  as  to  foreign  cars  they  are  not  so  furnished 
by  the  master,  but  he  is  under  obUgation  by  law  to  receive 
them  and  transport  them  over  its  road.  Its  duty  as  to 
such  is  to  make  reasonable  inspection  and  this  duty  is 
performed  by  the  selection  and  employment  of  a  sufficient 
number  of  competent  and  skilful  inspectors. ^^ 

67.     Louisville  &  N.  A.,  etc.,  &  duty  to  repair   sueli  defects,   the 

C  Ry.  Co.  V.  Buck,  116  Ind.  566,  feUow-servant  of  a  brakeman  who 

19  N.  E.  453,  9  Am.  St.  Rep.  883,  2  is  injured  because  of  such  defect. 

L.  R.  A.  520;  Ohio  &  M.  R.  Co.  v.  Ohio  &  M.  R.  Co.  v.  Stein,  140  Ind. 

Pearey,  128  Ind.  197,  27  N.  E.  479;  61,  39  N.  E.  246. 
Cincinnati,  H.  &  D.  R.  Co.  v.  Mc-  68.     Louisville  &  N.  A.,  etc.,  Ry. 

MuUen,   117   Ind.   439,  20  N.   E.  Co.  v.  Buck,  116  Ind.  566,  19  N. 

287,  10  Am.  St.  Rep.  67.     A  fore-  E.  453,  9  Am.  St.  Rep.  883,  2  L.  R. 

man  of  a  railroad  company's  ma-  A.  620.     See  also  Neutz  v.  Jackson 

chine  shop  who  neglects  to  repair  HiU  Coal  Coke  Co.,  139  Ind.  411, 

a  defect  in  an  engine  of  which  he  38  N.  E.  324. 
had  notice,  is  not,  as  respects  the 
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Superintendent,  general  manager,  head  of  depart- 
ment or  the  like. 

While  the  "superior  servant"  rule  is  rejected  in  this 
state,  yet  certain  officers  and  employees  have  been  held 
vice  principals  in  part  at  least  because  of  their  rank,  al- 
though the  court  has  strenuously  endeavored  to  bring 
the  most  of  such  cases  'within  the  non-delegable  duty 
theory. 

Thus,  it  was  held  that  if  the  master  be  not  present,  and 
conducts  a  business  by  a  superintendent,  who  employs 
and  discharges  the  laborers  and  employees,  such  superin- 
tendent is  not  a  feUow-servant,  but  represents  the  master. 
The  owner  of  mills  and  machinery  which  men  are  em- 
ployed to  operate,  owes  duties  to  the  employees  which  he 
cannot  escape  by  absenting  him.self  and  committing 
the  entire  charge  to  the  agent.  Such  agent,  in  respect  to 
furnishing  safe  m.achinery,  represents  the  master.*' 

So  where  a  foreman  was  given  exclusive  charge  of  a  gang 
of  men  with  full  power  to  direct  their  movements  and 
enforce  obedience,  he  was  held  a  vice  principal  as  to  one 
who  is  injured  in  a  place  where  directed  to  work  by  such 
foreman,  such  injury  being  caused  by  the  act  of  a  co- 
employee  acting  under  the  foreman's  negUgent  order.™ 

The  court  state:  "It  is  not  easy  to  conceive  how  it  can 
be  justly  asserted  that  one  who  commands  an  act  to  be 
done,  and  who  possesses  the  authority  to  command  and 
enforce  obedience  from  all  servants  employed  in  a  distinct 
department,  is  no  more  than  a  feUow-servant."  It 
states  further  and  without  reference  to  the  offending 
servant  being  in  charge  of  a  department,  "Nor  can  it  be 
held,  without  infringing  the  principles  of  natural  justice, 
that  if  he  who  is  authorized  to  give  the  command  makes 
its  execution  unsafe,  the  em.ployee  whose  duty  it  is  to 
obey  has  no  rem.edy  for  an  injury  received,  while  doing 
what  he  is  com.manded  to  do."  The  rule  proceeds  upon  the 
theory  that  the  foreman  directly  represents  the  master  in 

69.     Mitchell   v.    Robinson,    80  70.    Nail  v.   Railway  Co.,   129 

Ind.  281,  41  Am.  Rep.  812.  Ind.  260,  28  N.  E.  183. 
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performing  the  master's  duty  even  as  to  the  men  subordi- 
nate to  and  actiag  under  the  command  or  directions  of 
such  foreman,  and  it  will  be  found  that  generally  the  cases 
have  been  decided  upon  this  principle.  The  neghgent 
orders  stated  above  related  to  the  safety  of  the  place  of 
work.  It  must  be  so  as  the  rule  appears  to  be  as  firmly 
established  that  for  the  negUgence  of  a  foreman,  except 
where  the  master's  duties  are  delegated  to  him,  the  master 
is  not  liable  ia  damages  to  a  servant  iajiired  thereby, 
but  that  such  foreman  is  a  fellow-servant  with  those 
under  his  immediate  supervision.''^ 

Likewise,  a  master  mechanic  in  railway  shops  with  fuU 
authority  over  the  men,  machinery  and  work,  in  the 
absence  of  one  superior  in  authority,  was  said  to  be  a 
vice  principal.  ^^ 

So  a  superintendent,  intrusted  with  the  control  of  the 
business  and  the  other  employees,  represents  the  master 
and  his  acts  are  those  of  the  master.'^ 

And  a  train  dispatcher  is  a  vice  principal  as  respects 
the  employees  engaged  in  the  matter  of  the  operation 
of  trains.''* 

71.  Capper  v.  Railway  Co.,  103  73.  Mitchell  v.  Robinson,  80 
Ind.  305,  2  N.  E.  749;  Thompson  Ind.  281,  41  Am.  Rep.  812;  Indiana 
V.  Chicago  &  E.  R.  Co.,  146  Ind.  Car  Co.  v.  Parker,  100  Ind.  181; 
486,  45  N.  E.  655;  Ohio,  etc.,  R.  Krueger  v.  Railway  Co.,  Ill  Ind. 
Co.  V.  TindaU,  13  Ind.  366,  74  Am.  51,  11  N.  E.  957;  Pennsylvania  Co. 
Dec.  259;  Wilson  v.  Madison,  etc.,  v.  Whitcomb,  111  Ind.  212,  12  N. 
Railroad  Co.,  18  Ind.  226;  Slat-  E.  380.  Where  a  superintendent 
tery  v.  Railway  Co.,  23  Ind.  81 ;  was  present  and  ordered  a  foreman 
Ohio,  etc.,  R.  Co.  v.  Hammersley,  to  load  stone  on  a  certain  car,  and 
28  Ind.  371;  Columbus,  etc.,  R.  Co.  such  car  was  started  down  a  heavy 
V.  Arnold,  31  Ind.  174,  99  Am.  Dec.  grade,  coming  in  contact  with  other 
615;  Sullivan  v.  Railroad  Co.,  58  cars,  which  in  turn  were  forced 
Ind.  26;  Gormley  v.  Railway  Co.,  against  a  car  upon  which  plaintiff 
72  Ind.  31;  Robertson  v.  Terre  was  at  work,  it  was  held  that  the 
Haute  &  I.  R.  Co.,  78  Ind.  77,  41  act  was  that  of  the  superintendent, 
Am.  Rep.  552;  Boyce  v.  Fitzpat-  who  was  not  a  feUow-servant. 
rick,  80  Ind.  526;  Drinkout  v.  Ea-  Hoosier  Stone  Co.  v.  McCain,  133 
gle  Maeh.  Works,  90  Ind.  423.  Ind.  231,  31  N.  E.  956. 

72.  Taylor  v.  Railway  Co.,  121  74.  Louisville,  N.  A.  &  C.  R. 
Ind.  124,  22  N.  E.  876.  But  see  Co.  v.  Heak,  151  Ind.  292,  50  N. 
Columbus  &  I.  C.  R.  Co.  v.  Arnold,  E.  988.  In  an  earUer  case,  how- 
31  Ind.  174,  99  Am.  Dec.  615.  ever,  it  was  held  that  an  injury  to 

M.  &  S.— 48. 
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Dual  capacity. 

If  the  superior  is  acting  in  the  capacity  of  a  co-employee 
at  the  time  his  negligence  causes  the  injury,  no  action  can 
be  maintained  though  he  had  the  right  to  retain  or  dis- 
charge the  inferior  servant.  An  agent  of  high  rank  may  be, 
at  the  time  the  acts  are  done,  the  fellow-servant  of  the 
under  employee  occupying  the  subordinate  position.  If, 
for  instance,  the  general  superintendent  should  take  hold 
of  one  end  of  an  iron  rail  and  assist  an  employee  of  the 
company  in  loading  it  onto  a  car,  he  would  be  as,  to  that 
specific  act,  a  feUow-servant,  although  as  to  other  acts  he 
might  be  the  representative  of  the  master.  Where, 
however,  the  agent  whose  negligence  caused  the  injury 
is  at  the  time  in  the  master's  place,  then  he  is  not  a  co- 
employee,  but  the  representative  of  the  employer.  By 
whatever  name  the  position  which  the  agent  occupies 
may  be  called,  he  is  the  representative  of  the  master  if 
his  duties  are  those  of  the  master;  but  if  his  duties  are  not 
those  of  the  master,  then  he  is  no  more  than  a  fellow-em- 
ployee with  those  engaged  in  the  common  service,  no 
matter  what  may  be  his  normal  rank." 

The  distinction  seems  to  be  that  in  giving  a  negligent 
command  or  order,  the  foreman  represents  the  master; 
in  the  performance  of  a  negligent  act,  he  is  but  a  feUow- 
servant.  If  in  the  charge  of  a  department  of  the  business, 
he  is  a  vice  principal.  Thus  it  was  stated  in  another 
case:  "A  superior  agent  or  vice-principal  is  an  em- 
ployee who  is  intrusted  generally  with  the  performance  of 
the  master's  duties  or  with  some  of  them.  A  foreman  for 
the  construction  of  a  bridge  is  a  vice-principal  in  the 

a  brakeman  upon  one  train  by  rea-  nevertheless  co-servants  in  the  ac- 

son   of   a   collision   with    another  compKshment  of  the  same  general 

train,  caused  by  the  negligence  of  object.     Robertson  v.  Terre  Haute 

the  train  dispatcher,  whose  duties  &  I.  R.  Co.,  78  Ind.  77,  41  Am.  Rep. 

were  to  control  the  movements  of  652. 

trains,  afforded  no  right  of  action  75.     Taylor  v.  Evansville  &  R. 

against  the  raihoad  company  for  H.  Co.,  121  Ind.  124,  22  N.  E.  876, 

the    injury.     The    brakeman    and  16  Am.  St.  Rep.  273,  6  L.  R.  A. 

dispatcher,    though    many    miles  584. 
apart  and  with  distinct  duties,  were 
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hiring  and  discharging  of  men  where  he  has  such  powers. 
In  transporting  the  men  to  and  from  their  work  upon  a 
hand  car,  he  is  their  fellow-servant.  In  the  placing  of  a 
jack  screw  on  the  bridge  and  sending  an  employee  some 
ten  feet  to  fasten  the  braces  and  teUing  the  employee  the 
screw  was  safe,  that  he  would  watch  it,  and  in  the  act  of 
watching  it,  he  was  but  the  fellow-servant  of  such  em- 
ployee."^^ 

Particular  employees  held  fellow-servants. 
The  following,  among  others,  have  been  held  to  be 
feUow-servants:  brakemen  and  other  trainmen;"  car- 
penters changing  support  of  scaffold  and  employees  there- 
on;'^ conductor  and  car  couplers;''^  conductor  of  a  freight 
train  and  the  engineer  and  firem.an  of  another  engine 
with  which  he  colUded;*"  employee  misusing  proper  appli- 
ance,  and   another   employee;*^   em.ployee   piling   stone 


76.  Pierce  v.  Oliver,  18  Ind. 
App.  87,  47  N.  E.  485. 

77.  The  other  members  of  a 
train  crew,  engaged  with  a  brake- 
man  in  making  a  running  switch, 
under  orders  from  their  conductor, 
simply  to  side  track  certain  cars, 
are  his  fellow-servants.  Sheets  v. 
Chicago  &  1.  Coal  &  R.  Co.,  139 
Ind.  682,  39  N.  E.  154. 

78.  Carpenters  in  the  act  of 
changing  the  supports  of  a  scaffold 
under  the  direction  of  a  foreman, 
the  former  exercising  their  judg- 
ment as  to  the  manner  of  doing  the 
work,  are  fellow-servants  of  an  em- 
ployee remaining  upon  the  scaffold 
while  the  work  is  being  done,  and 
who  is  injured  by  the  fall  of  the 
scaffold.  Perigo  v.  Indianapolis 
Brewing  Co.,  21  Ind.  App.  338,  52 
N.  E.  462. 

79.  An  employee  whose  duties 
are  various,  consisting  among  other 
things  of  coupUng  and  uncoupUng 
trains,  was  held,  while  engaged  in 


uncoupling  cars,  to  be  engaged  in 
the  same  general  undertaking  as 
the  engineer  and  conductor  having 
charge  of  the  cars,  and  therefore 
they  were  his  feUow-servants.  Wil- 
son V.  Madison,  etc.,  R.  Co.,  18 
Ind.  226. 

80.  Wabash  R.  Co.  v.  Hassett, 
170  Ind.  630,  83  N.  E.  705. 

81.  A  misuse  of  proper  appli- 
ances is  not  attributable  to  the 
master,  nor  does  the  master's  duty 
extend  to  warning  his  servant 
against  the  improper  use  of  appli- 
ances, as  where  several  employees 
are  engaged  in  putting  a  spring 
into  a  locomotive  under  the  direc- 
tion of  the  master  mechanic,  and 
while  the  latter  is  holding  the  torch 
one  of  the  men  strikes  the  spring 
with  a  hammer  throwing  it  in  place, 
which  has  the  effect  to  cause  an 
iron  tool  to  strike  another  of  the 
workmen,  resulting  in  his  death. 
Kerner  v.  Baltimore  &  0.  S.  W.  R. 
Co.,  149  Ind.  21,  48  N.  E.  364. 
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slabs  and  co-employee;'^  engineer  and  brakeman;'' 
engineer  and  servant  riding  on  train;'*  engineer  and 
employee  on  construction  train  ;'^  engineer  and  em.ployee 
cleaning  engines;'®  engineer  and  trackmen;"  engineers 


82.  The  piling  of  slabs  of  stone 
in  a  yard  is  merely  a  detail  of  the 
work  which  may  be  performed  by 
employees,  and  if  negligently  piled 
so  as  to  fall,  causing  injury  to  an- 
other employee,  such  negUgence  is 
that  of  fellow-servants.  Perry 
Mathews  &  Busldrk  Stone  Co.  v. 
Fletcher,  168  Ind.  348,  80  N.  E. 
970. 

83.  A  brakeman  and  engineer 
upon  a  freight  train  prima  facie 
were  feUow-servants  where  the  al- 
leged negUgence  was  that  of  the 
engineer  in  backing  his  engine 
against  a  defective  car,  resulting 
in  injury  to  the  former.  The  acci- 
dent occurred  in  Illinois  and  hence 
the  rule  of  common  law  was  appUed. 
Southern  Railway  Co.  v.  Elliot, 
170  Ind.  273,  82  N.  E.  1051. 

84.  A  servant  of  a  railroad  com- 
pany, engaged  in  constructing  and 
repairing  defects  in  the  Hne  of  its 
road,  is  the  fellow-servant  of  an 
engineer  in  charge  of  a  train  which 
conveys  him  to  and  from  his  work, 
where  such  servant  is  injured 
through  the  negligence  of  such  en- 
gineer. Capper  v.  Louisville,  E.  & 
St.  L.  R.  Co.,  103  Ind.  305,  2  N.  E. 
749;  Ohio  &  M.  R.  Co.  v.  TindaU, 
13  Ind.  366,  74  Am.  Dec.  259;  Wil- 
son V.  Madison,  etc.,  Co.,  18  Ind. 
226;  Slattery  v.  Toledo,  etc.,  R. 
Co.,  23  Ind.  81;  Thayer  v.  St. 
Louis,  etc.,  R.  Co.,  22  Ind.  26,  85 
Am.  Dec.  409;  Ohio  &  M.  R.  Co. 
v.  Hammersley,  28  Ind.  371 ;  Gorm- 
ley  V.  Ohio  &  M.  R.  Co.,  72  Ind. 
31. 


85.  Employees  upon  a  gravel 
train  who  were  injured  by  the  neg- 
hgence  of  the  engineer  were  denied 
recovery  of  damages  from  the  mas- 
ter for  such  injuries  on  the  ground 
that  the  engineer  and  employees 
were  engaged  in  the  same  general 
undertaking  and  were  therefore 
fellow-servants.  Ohio  &  Miss.  R. 
Co.  V.  Tindall,  13  Ind.  366,  74  Am. 
Dec.  259.  A  laborer  employed  on 
a  construction  train  and  the  en- 
gineer of  such  train  are  feUow-serv- 
ants. EvansviUe,  etc.,  R.  Co.  v. 
Maddux,  134  Ind.  571,  33  N.  E. 
345. 

86.  Where  plaintiff  was  em- 
ployed by  defendant  to  clean  en- 
gines, and,  being  inexperienced,  was 
placed  under  the  charge  of  certain 
other  employees  untU  he  should 
learn  the  business,  and  he  was  in- 
jured while  cleaning  under  an  en- 
gine by  reason  of  the  engineer 
starting  the  engine,  it  was  said:  "If 
there  was  negUgence  on  the  part 
of  the  employees  of  the  company 
either  in  ordering  him  to  clean  the 
engine  or  of  the  engineer  in  start- 
ing it,  it  was  the  negUgence  of  a 
co-employee,  for  which  the  com- 
pany was  not  responsible."  Spen- 
cer V.  Ohio  &  M.  R.  Co.,  130  Ind. 
181,  29  N.  E.  915. 

87.  A  servant  of  a  railroad  com- 
pany employed  in  repairing  the 
track  thereof,  and  one  employed 
in  running  trains  thereon,  are  en- 
gaged in  the  same  general  under- 
taking, and  where  the  former  was 
injured  by  the  negUgence  of  the 
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on  different  trains;*^  foreman  and  crew;^^  mine  boss  and 
miner  i^"  motorman  and  construction  crew  in  work  car;*^ 
section  foreman  and  crew;'^  member  of  one  section  gang 
as  a  section  boss  of  another  employed  by  the  same  com- 


latter  the  company  is  not  liable. 
Gormley's  Admr.  v.  Ohio  &  Miss. 
R.  Co.,  72  Ind.  31. 

88.  Engineers  operating  differ- 
ent trains  upon  the  same  line  of 
road  and  in  the  employ  of  the  same 
company,  are  feUow-servants, 
where  the  neghgent  act  of  one  in 
placing  his  engine  too  near  a  track 
upon  which  the  other  has  to  pass 
causes  injury  to  the  latter.  Pitts- 
burg, C.  C.  &  St.  L.  R.  Co.  V.  Gipe, 

160  Ind.  360,  65  N.  E.  1034. 

89.  A  foreman  who  has  the 
authority  to  discharge  and  pay  the 
men  under  him,  is  their  fellow-serv- 
ant where  his  act  causing  one  of 
them  injury  is  the  act  of  a  servant, 
as  where  he  climbed  a  pole  which 
had  been  loosened,  causing  it  to 
fall  and  pull  down  wires  upon  such 
workman.  American  Tel.  &  Tel. 
Co.  V.  Bower,  20  Ind.  App.  32,  49 
N.  E.  182.  For  the  mere  negli- 
gence of  a  foreman  under  whom  an 
employee  is  at  work,  the  master  is 
not  liable.  Southern  Indiana  R. 
Co.  V.  Martin,  160  Ind.  280,  66  N. 
E.  886.  An  employee  acting  as 
foreman,  in  giving  a  general  order 
to  raise  a  stone  by  means  of  a  der- 
rick, was  held  a  fellow-servant  of 
the  employees  engaged  in  the  gen- 
eral work  of  constructing  a  bridge. 
Southern  Ind.  R.  Co.  v.  HarreU, 

161  Ind.  689,  68  N.  E.  262,  63  L.  R. 
A.  460.  A  master  is  not  liable  for 
the  act  of  a  mere  foreman  in  giving 
directions  concerning  the  work,  to 
a  servant  working  under  him,  where 


the  place  and  appliances  furnished 
by  the  master  are  proper  and  the 
master  has  otherwise  performed 
his  duty  in  the  premises.  Dill  v. 
Marmon,  164  Ind.  507,  73  N.  E. 
67,  69  L.  R.  A.  163. 

90.  The  rule  that  the  mere  fact 
of  superiority  or  difference  in  rank 
or  grade  of  co-employees  does  not 
affect  the  question  of  their  being 
fellow-servants  was  applied  where 
a  young  man,  under  the  direction 
of  the  mining  boss  who  had  charge 
of  a  coal  mine,  was  injured  through 
the  alleged  neghgence  of  such  boss. 
Brazil  &  Chicago  Coal  Co.  v.  Cain, 
98  Ind.  282. 

91.  An  employee  of  an  inter- 
urban  railroad,  one  of  a  construc- 
tion crew,  who  was  injured  while 
in  a  work  car  of  the  company  for 
the  purpose  ot  being  carried  to  his 
home  from  his  work,  is  a  fellow- 
servant  of  employees  of  the  com- 
pany operating  a  passenger  car, 
which  caused  his  injuries.  Indian- 
apolis &  C.  R.  T.  Co.  v.  Foreman, 
162  Ind.  85,  69  N.  E.  669,  102  Am. 
St.  Rep.  185. 

92.  The  boss  of  a  gang  of  four 
or  five  section  men  is,  when  not 
charged  with  duties  of  the  master, 
a  feUow-servant  of  those  under 
him,  notwithstanding  his  author- 
ity to  give  orders  to  those  under  him 
with  respect  to  the  performance 
of  their  duties.  Indianapolis  Trac- 
tion &  Terminal  Co.  v.  Kinnery, 
171  Ind.  612,  85  N.  E.  954,  23  L. 
R.  A.  711,  n.  s. 
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pany;^^  stone  masons  engaged  in  the  construction  of  a 
bridge  and  carpenters  at  work  on  the  same  bridge;'* 
superintendent  and  employee;'^  brakeman  on  a  train, 
and  one  whose  duty  and  business  it  was  to  attend  to  a 
switch;'^  trackmen  and  train  hands,  where  former  in- 
jured.*' 

Employees  different  roads  using  same  track. 
An  agreement  by  one  raihoad  company  with  another 
to  furnish  signalm.en  and  switchmen  for  the  latter's  trains 
in  passing  over  the  former's  tracks,  impUedly  bound  the 
former  to  discharge  the  service  with  reasonable  care, 
and  this  obligation  extended  to  the  employees  of  the 
latter  road  while  running  trains  over  such  tracks.  Such 
servants  are  not  fellow-servants  of  the  employees  of  the 
former,  and  hence  do  not  assume  the  risk  of  their  negU- 
genee.'^ 

Employees  of  different  departments. 

Employees  not  engaged  in  the  same  kind  of  work  nor 
co-operating  together,  are  not  feUow-servants,  as  for 
instance,  a  servant  engaged  in  putting  up  a  telephone  line, 
is  not  a  f  eUow-servant  of  other  employees  who  dug  a  hole 
in  the  master's  field,  into  which  the  former  fell.'' 

Employees  of  different  masters. 
A  steam  fitter,  employed  by  a  firm,  engaged  to  repair 
a  steam  boiler  belonging  to  a  corporation,  is  not  the  fellow- 
servant  of  the  em.ployee  of  the  corporation  having  charge 

93.  Clarke  v.  Pennsylvania  Co.,  lie  was  a  feUow-servant  of  the  plain- 
132  Ind.  199,  31  N.  E.  808,  17  L.  tiff.  Boyee  v.  Fitzpatrick,  80  Ind. 
R.  A.  811.  526. 

94.  Bier  v.  Jefferson,  M.  &  I.  96.  Slattery's  Admr.  v.  Toledo 
R.  Co.,  132  Ind.  78,  31  N.  E.  471.  &  Wabash  R.  Co.,  23  Ind.  81. 

95.  It  was  held  upon  demurrer,  97.  Gormley  v.  Railroad  Co., 
where  the  allegation  was  that  the  72  Ind.  31. 

plaintiff    was    injured    while    em-  98.     Cleveland,  C.  C.  &  St.  L.  R. 

ployed  under  the  direction  of  the  Co.  v.  Gossett,  172  Ind.  525,  87  N. 

superintendent    and    manager    in  E.  723. 

charge  of  the  machinery  in  defend-  99.     Indiana  Pile  L.  &  R.  Co.  v. 

ant's  factory,   through  the  negli-  Neusbaum,  21  Ind.  App.  361,  52 

gence  of  such  superintendent,  that  N.  E.  471. 
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of  the  boiler,  witli  authority  to  hire  men  to  repair  it; 
to  be  fellow-servants,  they  must  have  a  common  mas- 
ter."" 

XX.  Indian  Territory. 

§  634.  Common  law  rule. 

Firemen  and  switchmen  were  held  to  be  fellow-servants 
under  the  common  law,  the  injury  having  been  sustained 
in  the  Indian  Territory  where  the  common  law  was  in 
force.  "^ 

So  a  telegraph  operator  is  a  feUow-servant  of  a  fire- 
man."^ 

So  one  cleaning  ciaders  out  of  engines  in  a  cinder  pit 
is  a  fellow-servant  of  an  assistant  hostler."' 

However,  a  negUgent  train  dispatcher  and  a  fireman 
are  not  feUow-servants."* 

And  one  to  whom  the  duty  of  inspection  is  delegated 
is  not  a  vice-principal."^ 

100.  Winona  Technical  Insti-  103.  Atchison,  T.  &  S.  F.  R. 
tute  V.  Stolte,  173  Ind.  39,  89  N.  Co.  v.  Dickens,  7  Ind.  T.  16,  103 
E.  393.  S.  W.  750. 

101.  St.  Louis,  I.  M.  &  S.  R.  Co.  104.  Missouri,  K.  &  T.  R.  Co. 
V.  Brown,  67  Ark.  295,  54  S.  W.  v.  EUiott,  2  Ind.  T.  407,  51  S.  W. 
865.  1067. 

102.  Missouri,  K.  &  T.  R.  Co.  105.  Missouri,  K.  &  T.  R.  Co. 
V.  EUiott,  2  Ind.  T.  407,  51  S.  W.  v.  Wilhoit,  6  Ind.  T.  534,  98  S.  W. 
1067.  341. 
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Sec. 


Statutory  provisions. 

Employers  within   statute. 

Employees  ■within   statute. 

Representative  of  deceased 
employee  may  recover. 
Common  law  rule. 

Relation  depends  upon  char- 
acter of  act  not  rank  of 
servant. 

Non-delegable  duties. 

Head  of  business  or  depart- 
ment. 


Brakeman  as  vice-principal. 

Employee  in  mine,  and  an- 
other employee. 

Employee  loosening  guy 
rope  of  derrick  and  co- 
employee. 

Engineer  and  track  walker. 

Machinist  and  operator. 

Pit  boss  and  employees 
propping  roof. 

Pit  boss  and  miner. 


§  635.  Statutory  provisions. 

The  employer's  liability  statute  in  this  state  applies 
only  to  railway  corporations  as  employers. ^"^ 

It  merely  substitutes  the  act  of  the  servant  for  that 
of  the  master,  and  makes  the  carelessness  of  such  servant 
that  of  the  employer,  and  as  the  duty  of  the  master 
towards  his  servant  is  that  of  the  exercise  of  ordinary 


106.  The  statute  provides: 
"Every  corporation  operating  a 
railway  shall  be  liable  for  all  dam- 
ages sustained  by  any  person,  in- 
cluding employees  of  such  corpora- 
tion, in  consequence  of  the  neglect 
of  agents  or  by  any  mismanage- 
ment by  the  engineers  or  other  em- 
ployees of  the  corporation,  and  in 
consequence  of  the  wilful  wrongs, 
whether  of  commission  or  omission, 
of  such  agents,  engineers  or  other 
employees,  when  such  wrongs  are 
in  any  manner  connected  with  the 
use  and  operation  of  any  railroad 
on  or  about  which  they  shall  be 
employed,  and  no  contract  which 
restricts  such  liability  shall  be  legal 
or  binding."     The  foregoing  is  the 


statute  as  amended  in  1872  and 
1873.  The  original  statute,  sec- 
tion 7  of  the  act  of  1872,  was  as  fol- 
lows: "Every  railroad  company 
shall  be  liable  for  all  damages  sus- 
tained by  any  person,  including 
employees  of  the  company,  in  eon- 
sequence  of  any  neglect  of  the 
agents  or  by  any  mismanagement 
of  the  engineer  or  other  employees 
of  the  corporation,  to  any  person 
sustaining  such  damages."  The 
provisions  of  the  original  act  were 
held  not  to  be  in  violation  of  the 
state  constitution  (McAunish  v. 
Mississippi  &  Mo.  R.  Co.,  20  la. 
338),  nor  the  federal  constitution. 
Bucklew  V.  Central  la.  R.  Co.,  64 
la.  603,  21  N.  W.  103. 
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care,  only  the  same  standard  of  duty  measures  the  acts 
of  his  servants."'' 

Employers  within  statute. 

A  construction  company  putting  in  a  temporary  track 
is  "operatiag  a  railway"  within  the  statute."^ 

So  the  statute  apphes  to  a  receiver  operating  a  rail- 
road. i"» 

However,  it  does  not  apply  to  street  railroads.^" 

Employees  within  statute. 

The  question  most  htigated  thereunder  has  been  what 
employees  are  embraced  with  the  statutory  provision 
making  the  company  Uable  for  neghgence  of  other  servants 
when  it  is  "ia  any  manner  connected  with  the  use  and 
operation  of  any  railroad  on  or  about  which  they  shall  be 
employed." 

By  the  word  "railway"  as  employed  therein  is  meant 
all  those  facilities  made  use  of  in  the  movement  of  trains, 
cars,  vehicles,  and  the  like  on  the  track  constructed  for  the 
carriage  of  freight  and  passengers.     In  many  decisions, 

107.  Hunt  V.  Chicago  &  N.  W.  property  in  his  hands  is  liable  for 
R.  Co.,  26  la.  363;  Kroy  v.  C.  R.  the  claims  of  the  employees  for  in- 
I.  &  P.  R.  Co.,  32  la.  357.  juries   through   the   neghgence   of 

108.  Mace  v.  H.  A.  Boedker  &  co-employees.  Sloan  v.  Central 
Co.,  127  la.  721,  101  N.  W.  473.  A  Iowa  R.  Co.,  62  la.  728,  16  N.  W. 
company  engaged  in  the  construe-  331. 

tion  of  a  railway,  and  to  that  end  110.  The  statute  abrogating 
running  a  train  laden  with  gravel,  the  fellow-servant  rule  as  to  cer- 
is  operating  a  railroad  within  the  tain  employees  of  "every  corpora- 
meaning  of  the  statute,  and  an  em-  tion  operating  a  railway",  does  not 
ployee  engaged  in  shoveUng  gravel  apply  to  corporations  operating 
from  the  train  and  who  had  nothing  street  railroads  and  lines  extending 
to  do  with  the  operation  of  it,  was  to  other  towns  and  cities,  notwith- 
within  the  benefits  of  the  statute,  standing  the  statute  providing  that 
McKnight  v.  Iowa  &  Minn.  R.  Co.,  the  words  "railway"  and  "railway 
43  la.  406.  corporation",  "railroad"  and  "rail- 

109.  A  receiver  operating  a  rail-  road  corporation",  wherever  used 
road  under  the  appointment  and  in  the  statute,  shall  include  all  in- 
direction of  the  court,  is  included  terurban  railways,  etc.  McLeod 
under  the  term  "persons  owning  v.  Chicago  &  N.  W.  R.  Co.,  125  la. 
or  operating  railways",  in  contem-  270,  101  N.  W.  77. 

plation   of    the    statute,    and    the 
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the  court  has  declared  that  by  "operation"  of  a  railway- 
is  meant  the  moveraent  of  engines,  cars,  and  machinery 
on  the  tracks,  and,  to  be  within  the  protection  of  the  stat- 
ute, the  wrong  must  be  in  such  movement  or  connected 
therewith."^ 

The  following  employees  have  been  held  to  come 
within  the  statute:  detective  charged  with  duty  of 
walking  track ;"^  coal  shoveller  whose  duties  required 
him  to  assist  in  fiUing  the  tenders  of  locomotives  with 
coal,  where  injured  by  another    shoveller;"'     brakeman 


111.  Stroble  v.  Ry.,  70  Iowa 
560,  31  N.  W.  63,  59  Am.  Rep.  456; 
Smith  V.  Ry.,  78  Iowa,  583,  43  N. 
W.  546;  Larson  v.  Ry.,  91  Iowa, 
81,  58  N.  W.  1076;  Foley  v.  Ry., 
64  Iowa,  644,  21  N.  W.  124;  Red- 
dington  v.  Ry.,  108  Iowa,  96,  78 
N.  W.  800;  Dumi  v.  Ry.,  130  Iowa, 
580,  107  N.  W.  616,  6  L.  R.  A.  (n. 
s.)  452.  In  the  earlier  cases  the 
test  was  whether  the  employee  was 
engaged  in  the  discharge  of  a  duty 
which  exposed  him  to  the  perils 
and  hazards  of  the  business  of  rail- 
roads, and  it  did  not  affect  the 
question  that  the  employee's  in- 
juries did  not  arise  from  such  haz- 
ards so  long  as  it  embraced  them. 
Deppe  V.  Chicago,  R.  I.  &  P.  R. 
Co.,  33  la.  56;  Frandsen  v.  Chica- 
go, R.  I.  &  P.  R.  Co.,  33  la.  376; 
Pyne  v.  Chicago,  B.  &  Q.  R.  Co., 
54  la.  223,  6  N.  W.  281,  37  Am. 
Rep.  198. 

112.  In  Pyne  v.  Railroad  Co , 
54  la.  223,  6  N.  W.  281,  37  Am. 
Rep.  198,  it  is  said:  The  statute 
is  not  to  be  construed  to  mean  that 
an  action  can  be  maintained  by 
trainmen  only,  or  by  men  whose 
employment  is  such  as  pertains  to 
the  running  of  trains.  Trackmen, 
switch  tenders  and  others  whose 
duty  requires  them  to  be  upon  the 


track  are  more  or  less  exposed  to 
the  hazards  of  the  business  of  rail- 
roading, and  such  employees,  when 
injured  by  the  use  or  operation  of 
the  road,  and  by  the  negligence  of 
co-employees,  are  as  plainly  within 
the  provisions  of  the  statutes  as 
those  whose  duty  requires  them  to 
assist  in  the  running  of  the  trains. 
"We  think,''  say  the  court,  "the 
proper  test  in  determining  the 
question  is.  Does  the  duty  of  the 
employee  require  him  to  perform 
services  which  expose  him  to  haz- 
ards pecuhar  to  the  business  of 
using  and  operating  a  railroad?" 
It  was  accordingly  held  that  a  com- 
plaint which  alleged  that  a  de- 
tective employed  by  the  company 
was  ordered  to  walk  the  track  of 
the  road,  and  while  insensible  upon 
the  track  was  run  over  and  in- 
jured, caused  by  the  negligence  ot 
an  engineer  in  charge  of  the  train, 
stated  facts  which  brought  him 
within  the  provisions  of  the  stat- 
ute. 

113.  In  Akeson  v.  Chicago,  B. 
&  Q.  R.  Co.,  106  la.  54,  75  N.  W. 
676,  the  apparent  inconsistency  in 
many  of  the  previous  oases  is  ex- 
plained. The  court  reviews  most 
of  the  former  cases  and  state  that 
with  one  exception  recovery    has 
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assisting  coal  heaver;"*  brakeman  injured  through  negli- 
gence of  train  dispatcher;"^  car  cleaner;"^  car  inspector;"' 
car   repairers;"*   clinker   men;"'   employee   transferring 


rails; ^2"  employee  unloading  gravel  cars;^^^  employee 
unloading  rails ;^^^  employee  building  retaining  wall;^^^ 
employee  operating  ditching  machine ;^^*  employee  carry- 
ing water ;^"  engine  wiper ;^^^  section  foreman;^"  section 
hand;^^*  snow  shoveler;^^'  etc."^'" 


not  been  permitted  in  any  case  in 
this  state  other  than  Deppes,  where 
the  wrongful  act  causing  the  in- 
jury was  not  occasioned  by  the 
actual  movement  of  trains,  cars  or 
machinery  on  the  track.  That 
there  are  numerous  cases  holding 
that  although  the  complainant  was 
engaged  in  work  on  a  railroad,  he 
may  not  recover,  referring  to  Potter 
V.  Railway  Co.,  46  la.  399,  where 
the  injured  employee  was  injured 
in  moving  an  engine  driver  in  the 
shop;  Smith  v.  Railroad  Co.,  59 
la.  73,  12  N.  W.  763,  where  the  in- 
jured employee  was  engaged  in 
loading  a  car  on  the  track  with 
timber;  Malone  v.  Burlington,  C. 
R.  &  N.  R.  Co.,  65  la.  417,  21  N. 
W.  756,  54  Am.  Rep.  11,  where  the 
employee  was  injured  in  closing  the 
door  of  the  round  house;  Luce  v. 
Railway  Co.,  67  la.  75,  24  N.  W. 
600,  where  plaintiff  was  injured  in 
hoisting  coal  for  the  purpose  of 
filUng  a  car.  The  court  concludes 
by  saying:  "To  hold  that  the  in- 
jury must  have  been  occasioned  by 
the  actual  movement  of  the  cars, 
engines  or  machinery,  to  come 
within  the  protection  of  the  stat- 
ute, would  be  giving  too  narrow  a 
construction  to  the  words  'in  any 
manner  connected  with  the  use  and 
operation  of  any  railway.'  .  .  . 
The  peculiarity  of  the  railroad  bus- 
iness which  distinguishes  it  from 


any  other  is  the  movement  of  ve- 
hicles or  machinery  of  great  weight 
on  the  track  by  steam  or  other 
power  and  dangers  incident  to  such 
movement  are  those  the  statute  was 
intended  to  guard  against.  If  then 
the  injury  is  received  by  an  em- 
ployee whose  work  exposes  him  to 
the  hazards  of  moving  trains,  cars, 
engines  or  machinery  on  the  track, 
and  is  caused  by  the  negligence  of 
a  co-employee  in  the  actual  move- 
ment thereof,  or  in  any  manner 
directly  connected  therewith,  the 
statute  applies,  and  recovery  may 
be  had.  Beyond  this  the  statute 
affords  no  protection." 

114.  A  brakeman  whose  duty 
was  to  assist  a  coal  heaver  in  coal- 
ing an  engine  and  who  was  injured 
by  the  negligence  of  the  coal  heav- 
er, was  within  the  protection  of  the 
statute.  Reddington  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  108  la.  96,  75 
N.  W.  679.  But  one  employed  in 
a  railroad  coal  house  and  injured 
by  the  negligence  of  a  co-employee 
while  loading  coal  upon  a  car,  was 
not  within  the  protection  of  the 
statute,  the  distinction  being  that 
he  was  not  connected  with  the  use 
and  operation  of  a  railroad.  Luce 
v.  Chicago,  M.  &  St.  P.  R.  Co.,  67 
la.  75,  24  N.  W.  600. 

115.  Employee  injured  through 
the  negligence  of  a  train  dispatcher, 
which  results  in  a  threatened  col- 
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lision  and  in  the  attempt  to  avoid 
it  emergency  brakes  are  employed, 
throwing  the  former  irom  the 
train,  is  within  the  statute.  Phin- 
ney  v.  Illinois  Cent.  R.  Co.,  112 
la.  488,  98  N.  W.  358. 

116.  A  car  cleaner  working  in 
a  standing  car  on  a  side  traok,  where 
injured  by  the  negUgenee  of  a  hos- 
tler in  charge  or  an  engine,  in  fail- 
ing to  notice  that  a  switch  was  open, 
running  against  such  standing  car, 
was  within  the  statute.  Jensen  v. 
Omaha  &  St.  L.  R.  Co.,  116  la.  404, 
88  N.  W.  952. 

117.  A  car  inspector  whose  du- 
ties required  him  to  go  under  and 
between  cars,  other  cars  being 
shunted  against  the  one  being  in- 
spected. Canon  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  101  la.  613,  70  N.  W. 
755. 

118.  Hughes  V.  Iowa  Cent.  R. 
Co.,  128  la.  207,  103  N.  W.  339. 
It  was  previously  held  that  a  car 
repairer  whose  duties  was  to  repair 
cars  on  the  track  but  had  nothing 
to  do  with  the  cars  in  motion,  ex- 
cept to  ride  on  them  to  and  from  his 
place  of  work,  was  not  within  the 
statute.  Foley  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  64  la.  644,  21  N.  W. 
124. 

119.  Clinkerman,  whose  duty 
it  was  to  draw  the  fires  from  en- 
gines and  to  supply  them  with  sand 
and  water  <and  assist  in  moving 
tenders.  Butler  v.  Chicago,  B.  & 
Q.  R.  Co.,  87  la.  206,  64  N.  W. 
211. 

120.  An  employee  injured  by 
the  negligent  act  ot  a  co-employee 
while  transferring  rails  from  one 
car  to  another  by  the  use  of  a  loco- 
motive moving  along  the  track  and 
drawing  the  rails  by  means  of  an 
attached  rope,  was  within  the  pro- 


tection of  the  statute.  It  seems 
the  use  of  the  locomotive  was  de- 
cisive of  the  question.  Stebbins  v. 
Crooked  Creek  R.  &  Coal  Co.,  116 
la.  513,  90  N.  W.  355. 

121.  It  was  held  that  an  em- 
ployee of  a  company,  whose  duty 
it  was  to  assist  in  loading  and  un- 
loading gravel  cars,  and  to  per- 
form other  service  as  required  in 
and  about  the  work  in  hand,  and 
to  ride  back  and  forth  on  the  cars 
between  the  gravel  pit  and  places 
where  the  gravel  is  distributed,  was 
employed  in  the  operation  of  the 
road,  within  the  meaning  of  the 
statute,  though  his  injuries  were 
received  while  ujiloading  such  cars 
by  a  falling  bank  pressing  against 
the  wheels  of  the  engine  while  mov- 
ing slowly.  Handlelum  v.  Bur., 
C.  R.  &  N.  R.  Co.,  72  la.  709,  32 
N.  W.  4. 

122.  The  statute  was  held  to 
include  employees  who  were  en- 
gaged in  unloading  rails.  Williams 
V.  Iowa  Cent.  R.  Co.,  121  la.  270, 
96  N.  W.  774. 

123.  In  Keatley  v.  Illinois  Cen- 
tral R.  Co.,  94  la.  685,  63  N.  W. 
560,  it  is  said  that  the  statute  is 
applicable  to  those  engaged  in  em- 
ployment which  exposes  them  to  the 
peculiar  dangers  and  perils  of  the 
operation  of  a  railroad,  and  it  has 
not  been  limited  to  train  crews 
only.  That  it  had  been  held  in 
Pierce  v.  Railway  Co.,  73  la.  140, 
34  N.  W.  783,  that  it  was  not  ma- 
terial that  plaintiff  claiming  to  re- 
cover was  not  employed  in  the 
operation  of  the  road,  but  that  it 
is  sufficient  if  it  is  shown  that  he 
was  injured  by  the  operation  of  the 
road  and  by  the  negligence  of  the 
parties  operating  a  train,  and  in 
Smith  V.  Railway  Co.,  78  la.  584,  43 
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N.  W.  545,  where  plaintiff  was  a 
snow  shoveler  and  when  a  train 
was  standing  still  he  slipped  on 
some  ice  in  the  platform  of  a  car 
and  fell  through  a  bridge,  it  was 
held  the  company  was  liable  and 
that  the  test  of  liability  was:  Does 
the  duty  of  the  employee  require 
him  to  perform  service  which  ex- 
poses him  to  the  hazard  peculiar  to 
the  business  of  using  and  operating 
a  railroad?  It  was  held  a  railroad 
company  was  liable  for  the  death 
of  an  employee,  while  engaged  in 
building  a  retaining  wall,  from  the 
wreck  of  a  train,  caused  by  the 
negligence  of  the  engineer  in  run- 
ning his  train  at  a  high  rate  of 
speed  across  an  adjacent  unfinished 
bridge.  The  same  test  was  re- 
peated in  Butler  v.  Railway  Co., 
87  la.  213,  54  N.  W.  211. 

124.  Employee  operating  a 
ditching  machine,  the  machine 
being  moved  along  the  track  of  the 
train  of  which  it  formed  a  part.  The 
purpose  was  the  repair  of  the  road. 
Nelson  v.  Chicago,  M.  &  St.  P.  R. 
Co.,  73  la.  576,  35  N.  W.  611. 

125.  An  employee  whose  duty 
it  was  to  carry  drinking  water  to 
a  gang  of  men  working  upon  a 
bridge,  injured  by  a  wreck  caused 
by  excessive  speed  of  a  train.  Keat- 
ley  V.  Illinois  Cent.  R.  Co.,  94  la. 
685,  63  N.  W.  560;  103  la.  283,  72 
N.  W.  545. 

126.  It  was  held  that  a  wiper 
who  had  temporary  charge  of  an 
engine  making  up  a  train  was  en- 
gaged in  the  operation  of  the  road, 
and  the  company  was  liable  to  a 
brakeman  for  injury  received  while 
couphng  cars,  caused  by  such 
wiper's  negligence.  Whalen  v.  C, 
R.  I.  &  P.  R.  Co.,  75  la. 
563.     It  was  held,  however,    that 


one  whose  duty  it  was  to  wipe 
defendant's  engines,  and  do  other 
work  about  the  round  house,  and 
to  open  the  door  of  the  round 
house  so  as  to  aUow  the  en- 
gines to  pass  in  and  out,  and  who, 
while  endeavoring  to  shut  the  doors, 
was  injured  by  the  carelessness  of 
his  co-employees  who  were  at  the 
time  engaged  with  him  in  the  same 
effort,  was  not  within  the  provis- 
ions of  the  law.  Malone  v.  B.,  C. 
R.  &  N.  R.  Co.,  61  la.  326,  47  Am. 
Rep.  813.  And  this  notwithstand- 
ing he  may  have  other  duties  to 
perform  which  do  pertain  to  the 
operation  of  the  road.  The  court 
held  that  the  last  clause  of  the  stat- 
ute as  amended  created  a  hmita- 
tion  as  to  the  class  of  acts  for  which 
the  company  is  hable,  which  do  not 
exist  under  the  former  statute;  so 
that  to  entitle  an  employee  to  re- 
cover against  the  company  for  in- 
juries which  he  had  sustained  in 
consequence  of  the  negligence  or 
mismanagement  or  wilfulness  of  a 
co-employee,  he  must  show  (1)  that 
he  belonged  to  the  class  of  em- 
ployees to  whom  the  statute  af- 
fords a  remedy,  and  (2)  that  the  act 
which  occasioned  the  injury  was  of 
the  class  of  acts  for  which  remedy 
is  given.  Malone  v.  B.,  C.  R.  & 
N.  R.  Co.,  65  la.  417,  21  N.  W. 
756,  54  Am.  Rep.  11. 

127.  Section  foreman  where  run 
over  by  the  rear  of  a  divided  train. 
Haden  v.  Sioux  City  &  Pac.  R. 
Co.,  92  la.  226,  60  N.  W.  573. 

128.  It  was  held  that  a  person 
employed  as  a  section  hand,  whose 
daty  it  was,  with  others,  to  keep 
a  certain  distance  of  the  railroad 
in  repair,  and  to  go  with  them  on 
the  track  in  a  hand  car  for  that 
purpose,  and  who  was  injured  by 
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collision  with,  a  moving  train,  was 
within  the  statute.  Frandsen  v. 
C,  R.  I.  &  P.  R.  Co.,  36  la.  372. 
In  Haden  v.  Railway  Co.,  92  la. 
229,  60  N.  W.  537,  where  a  section 
foreman  was  injured,  the  court 
said:  "It  is  true  that  plaintiff  was 
not  engaged  in  the  operation  of 
trains  in  the  sense  of  being  an  em- 
ployee thereon,  but  his  work  was 
along  and  on  a  track  on  which 
trains  were  operated  and  had  spe- 
cial reference  to  train  movements 
in  the  way  of  keeping  the  track  in 
repair,  and  condition  therefor.  Lar- 
son V.  Railway  Co.,  91  Iowa,  81,  58 
N.  W.  1076,  involved  injury  to  a 
section  man  while  on  his  oar.  Sec- 
tion hand  required  by  his  foreman 
to  set  upon  a  moving  hand  car  with 
his  feet  hanging  over  and  to  hold 
a  shovel  so  as  to  throw  snow  from 
one  of  the  rails,  his  feet  being 
caught  while  in  such  position.  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Artery, 
137  U.  S.  507.  See  also  Rayburn 
V.  Central  Iowa  R.  Co.,  74  la.  637. 
Section  hand  while  operating  a 
hand  car  which  collided  with  an- 
other through  the  negligence  of  the 
section  foreman.  Larson  v.  Illi- 
nois Cent.  R.  Co.,  91  la.  81,  58  N. 
W.  1076.  Where  one  of  a  section 
crew  was  injured,  who  lost  his  hold 
upon  the  handle  bars  of  his  car  by 
reason  of  the  excessive  speed  which 
the  other  members  of  the  crew 
were  propelling  the  car,  causing 
him  to  fall  off.  The  excessive 
speed  of  the  car  was  not  necessary, 
but  was  in  fun  and  thoughtlessness. 
Soderlund  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  102  Minn.  240,  113  N.  W. 
449.  A  section  hand  while  injured 
by  the  negligence  of  another  in 
dropping  one  end  of  a  hand  car  in 
removing  it  in  face  of  an  approach- 


ing train,  was  within  the  statute. 
CahiU  V.  Illinois  Cent.  R.  Co.,  125 
N.  W.  (Iowa)  331. 

129.  Where  a  plaintiff  was  em- 
ployed by  a  railroad  company  as  a 
snow  shoveler  in  clearing  its  tracks 
of  obstructions  by  snow,  and  he  was 
required  to  ride  from  one  obstruc- 
tion to  another  in  the  caboose  of  a 
train,  it  was  held  that  he  was  an 
employee  engaged  in  the  operation 
of  a  railroad  within  the  meaning  of 
the  statute.  Smith  v.  Humeston 
&  S.  R.  Co.,  78  la.  683,  43  N.  W. 
545. 

130.  The  work  of  an  employee 
charged  with  the  repair  of  a  bridge 
(Locke  V.  R.  R.  Co.,  46  Iowa,  113); 
of  a  shoveler  loading  cars  from  a 
gravel  pit  (Deppe  v.  R.  R.  Co.,  36 
Iowa,  52;  McKnight  v.  R.  R.  Co., 
43  Iowa,  406);  of  a  shophand  re- 
pairing the  window  of  a  car  stand- 
ing at  a  station  platform  (Pierce  v. 
R.  R.  Co.,  73  Iowa,  140,  34  N.  W. 
783) ;  of  a  switchman  upon  a  tem- 
porary or  dummy  track  used  in  con- 
struction work  by  a  contractor 
(Mace  V.  Boedker,  127  Iowa,  721, 
104  N.  W.  475)— is  "connected 
with  the  operation  of  a  railway"  in 
the  statutory  sense  of  that  phrase. 
In  the  very  recent  case  of  Sloats  v. 

Chicago,  M.  &  St.  P.  R.  Co.,  

Iowa,  ,  129  N.  W.  63,  a  ma- 
chinist's helper  in  the  machine  shop 
of  a  railway,  injured  by  the  start- 
ing of  a  dismantled  engine  therein, 
was  held  not  within  the  statute.  It 
was  said:  "In  a  sense,  everything 
such  a  corporation  does  is  in  some 
manner  connected  with  the  use 
and  operation  of  its  railway,  for 
that  is  the  piu-pose  of  its  existence. 
Thus,  the  work  of  those  who  solicit 
freight  or  passengers  for  transpor- 
tation or  enter  into  trafiie  arrange- 
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ments  with  otter  roads,  or  prociire 
rolling  stock  or  fuel  for  the  engines 
and  the  like,  is  connected  with  the 
successful  operation  of  the  enter- 
prise, but  no  one  pretends  that  work 
in  any  of  these  lines  is  within  the 
purview  of  this  statute.  See  Malone 
V.  Railway,  61  Iowa,  326,  16  N. 
W.  203,  47  Am.  Rep.  813.  It  has 
reference,  as  we  think,  to  the  physi- 
cal use  and  operation  of  the  rail- 
way, and  the  question  for  determi- 
nation is  whether  the  accident 
occurred  on  or  about  a  railway  or 
in  the  operation  thereof.  The  rec- 
ord leaves  no  doubt  but  that  the 
engines  were  in  the  machine  shop, 
as  distinguished  from  a  round 
house.  In  the  latter,  engines  in 
service  are  run  for  repair  and  clean- 
ing necessary  to  their  continued 
use  on  the  road.  Round  houses 
are  constructed  along  the  way  for 
this  purpose,  and  are  made  use  of 
in  connection  with  the  actual  use 
of  the  road.  Their  relation  thereto 
is  somewhat  like  the  stable  to  the 
livery.  But  the  machine  shops  are 
the  hospitals.  The  engines,  oars,  and 
the  like  are  only  taken  there  when 
disabled  and  withdrawn  from  use 
when  this  is  essential  to  reflt  them 
for  actual  service  in  the  operation 
of  the  railway.  Manifestly,  when 
so  withdrawn  and  in  course  of  re- 
construction or  repair,  they  are  in 
no  wise  connected  with  the  opera- 
tion of  the  railway.  As  well  say 
the  steam  shovels,  pile  drivers,  and 
the  like  being  repaired  in  the  same 
shop  are  so  connected.  Such  re- 
construction and  repair  might  pro- 
ceed as  well  were  the  shop  that  of 
an  individual  or  other  corporation 
and  located  apart  from  the  rail- 
road. Over  the  shop  in  question 
the   operating  department  of  the 


railroad  exercised  no  control. 
Tracks  were  laid  on  the  floor,  and 
on  these  the  engines  and  cars  were 
stripped,  and  so,  too,  the  different 
parts  were  assembled  and  put  to- 
gether, and  the  engines  or  cars 
moved  about  thereon  during  repair 
or  construction.  These  tracks 
were  connected  with  those  in  the 
yard  and  then  with  the  railway,  but 
does  this  make  the  tracks  in  the 
shop  a  part  of  the  railroad  in  the 
sense  in  which  that  word  is  em- 
ployed in  section  2071?  If  so,  then 
the  tracks  in  a  manufacturing  plant 
on  which  locomotives  are  construct- 
ed by  individuals  or  corporations 
other  than  railways  constitute  rail- 
roads, and  employees  working 
thereon  are  within  the  protection 
of  the  above  section.  The  mere 
lajdng  of  tracks  on  the  floor  does 
not  make  a  railway,  nor  does  the 
movement  of  an  engine  or  car  there- 
on necessarily  constitute  the  opera/- 
tion  of  a  railway.  If  so,  this 
might  be  affected  by  the  use 
of  a  pinch  bar  or  a  moving 
crane  or  any  kind  of  electric 
device.  A  company  or  individ- 
ual, engaged  solely  in  manufac- 
turing or  repairing,  might  make 
such  use  of  tracks  entirely  within 
plant  in  the  convenient  perform- 
ance of  its  work  and  without  con- 
nection with  a  railroad,  as  that 
term  is  understood.  .  .  .  But 
we  have  discovered  no  decision  to 
the  effect  that  a  railroad  is  operated 
save  when  in  use  for  the  transpor- 
tation of  freight  of  some  kind  or 
passengers  or  both.  Such  is  the 
use  of  all  railways,  and,  when  not 
so  employed,  they  are  not  in  use. 
It  is  the  use  the  rails  are  put  to  and 
not  the  form  of  rails  which  deter- 
mines whether  they  constitute  a 
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On  the  other  hand,  in  the  following  cases  the  em- 
ployee was  held  not  within  the  protection  of  the  statute; 
member  of  construction  gang;^"  employee  tearing  down 


railway.  The  mere  moving  of  tte 
dismantled  engine  which  had  been 
withdrawn  from  service  and  sent 
to  the  hospital  for  remedy  by  the 
live  engine  was  neither  connected 
with  the  use  nor  the  operation  of 
the  railway,  but  was  in  the  prepara- 
tion for  use  in  that  connection. 
The  work  of  these  shops  may  as 
well  have  been  carried  on  apart 
from  the  defendant  and  without 
interfering  with  the  operation  of 
its  road.  The  elimination  of  the 
fellow-servant  rule  effected  by  this 
statute  repeatedly  has  been  justified 
against  the  charge  of  discrimina- 
tion on  the  ground  that  the  hazards 
of  the  employment  are  peculiar  to 
railroading.  Akeson  v.  Railway, 
106  Iowa,  54,  75  N.  W.  676.  These 
hazards  are  not  only  from  the  na- 
ture of  the  work  in  movement  of 
vehicles  and  machinery  of  great 
weight  and  velocity  by  steam  on 
tracks,  but  because  of  the  co-em- 
ployees being  widely  separated  and 
not  in  a  situation  directly  to  influ- 
ence the  actions  of  one  another. 
The  hazard  in  performing  other 
work  may  be  quite  as  great,  but  is 
of  a  different  kind,  and,  on  this 
ground,  the  classification  has  been 
upheld  and  the  legislative  intent 
declared.  Other  courts  may  have 
interpreted  similar  statutes  more 
broadly,  and  possibly  in  doing  so 
correctly  expressed  the  designs  of 
the  respective  legislatures  in  enact- 
ing them.  See  Chicago,  R.  I.  & 
P.  Ry.  V.  Stahley,  62  Fed.  363,  11 


C.  C.  A.  88;  dissenting  opinion  in 
Dunn  V.  Ry.,  130  Iowa,  580,  107 
N.  W.  616,  6  L.  R.  A.  (n.  s.)  452. 
But  this  court,  since  Deppe  v.  Rail- 
way, 36  Iowa,  52,  has  adhered  to 
the  proposition  that  the  General 
Assembly,  in  framing  the  several 
statutes,  did  not  purpose  to  afford 
protection  to  railway  employees 
not  extended  to  others  in  Uke  situ- 
ation. "The  purpose  of  the  law- 
makers," as  said  in  the  Akeson 
Case,  was  "evidently  not  to  make 
men,  because  employed  by  railroad 
companies,  favorites  of  the  law, 
but  to  afford  protection  owing  to 
the  pecuhar  hazards  of  their  situ- 
ation." In  what  way  do  the  haz- 
ards of  work  in  a  railroad  machine 
shop  differ  from  those  incident  to 
employment  in  other  shops  where 
heavy  machinery  is  handled?  None 
whatever. 

131.  It  was  held  that  a  plaintiff, 
who  was  a  member  of  a  construc- 
tion gang  on  defendant's  railway, 
whose  duties  required  him  to  go 
and  ride  upon  and  to  work  upon 
and  about  defendant's  cars  and 
tracks,  who  was  injured  by  the  neg- 
hgence  of  a  co-employee  in  throw- 
ing a  heavy  stone  upon  his  hand 
while  engaged  in  placing  stones 
under  the  end  of  ties,  was  not  with- 
in the  provisions  of  the  law,  be- 
cause the  injury  was  not  in  any 
manner  connected  with  the  use  or 
operation  of  a  railway.  Matson  v. 
C,  R.  I.  &  P.  R.  Co.,  68  la.  22,  25 
N.  W.  911. 
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bridge ;^'^  employee  elevating  coal  to  platform ;^'^  em- 
ployee   loading    car;^'^    employee   in   maeliine    shop;^^^ 


132.  It  was  held  that  an  em- 
ployee engaged  in  the  work  of  tear- 
ing down  and  removing  an  old 
bridge,  and  who  at  the  time  of  the 
injury  was  directed  to  go  upon  a 
train  of  cars  loaded  with  timber 
of  the  old  bridge  for  the  purpose  of 
assisting  in  unloading  it,  and,  while 
such  cars  were  in  motion,  the  tim- 
bers, by  reason  of  the  negligent 
manner  in  which  it  was  loaded,  were 
thrown  off  the  cars,  carrying  plain- 
tiff with  it,  causing  him  injury,  was 
not  within  the  provisions  of  the 
act.  It  was  said  that  this  change 
of  the  rule  of  the  common  law  ex- 
tends no  further  than  to  employees 
engaged  in  the  business  of  operat- 
ing railroads,  and  not  to  aU  persons 
employed  by  the  corporation  with- 
out regard  to  their  employment. 
The  removal  of  an  abandoned 
bridge  certainly  had  ordinarily  no 
connection  with  running  railway 
trains  or  the  use  of  a  railroad. 
Schroeder  v.  C,  R.  I.  &  P.  R.  Co., 
41  la.  344.     See  s.  c,  47  la.  375. 

133.  In  Stroble  v.  Chic,  M.  & 
St.  P.  R.  Co.,  70  la.  555,  31  N.  W. 
63,  59  Am.  Rep.  456,  it  was  held 
that,  in  order  to  render  a  railroad 
company  liable  for  injuries  to  an 
employee  by  reason  of  the  negli- 
gence of  a  co-employee,  the  negli- 
gence complained  of  must  be  that 
of  an  employee,  and  affect  co-em- 
ployees who  are  in  some  manner 
performing  work  for  the  purpose 
of  moving  a  train;  as  loading  or 
unloading  it,  or  superintending, 
directing  or  aiding  its  movements. 


The  persons  must  be  connected  in 
some  manner  with  the  moving  of 
trains.  Work  preparatory  thereto 
which  may  be  done  away  from  the 
train  is  not  connected  with  its 
movements.  The  court  say:  "What 
is  the  use  and  operation  of  a  rail- 
way? It  is  constructed  for  the 
sole  purpose  of  the  movement  of 
trains.  That  is  its  sole  use.  What 
is  the  operation  of  a  railway?  It 
can  be  operated  in  no  other  way 
than  by  the  movement  of  trains." 
It  was  held  that  one  whose  sole 
duty  was  to  elevate  coal  to  a  plat- 
form, convenient  for  delivering  it 
to  the  tender  of  engines,  was  not 
employed  in  the  use  and  operation 
of  a  railway,  not  being  in  any  way 
connected  with  the  moving  and 
operation  of  trains.  Foley  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  64  la.  644, 
21  N.  W.  124;  Malone  v.  Bur.,  C. 
R.  &  N.  R.  Co.,  65  la.  417,  21  N. 
W.  756,  64  Am.  Rep.  11. 

134.  In  Smith  v.  B.,  C.  R.  & 
N.  R.  Co.,  69  la.  75,  12  N.  W.  763, 
the  plaintiff  was  engaged  in  load- 
ing a  car  and  it  was  held  that  the 
service  did  not  pertain  to  the  oper- 
ation of  a  railway. 

135.  It  was  held  that  a  laborer 
in  a  machine  shop  of  a  railway 
company,  who  was  injured  by  a 
locomotive  driving  wheel  which 
plaintiff  and  other  employees  were 
moving  by  hand,  was  not  within  the 
benefits  of  the  act,  and  that  he  was 
in  no  manner  connected  with  the 
operation  of  the  raUroad.  Potter 
v.  C,  R.  I.  &  P.  R.  Co.,  46  la.  400. 
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member    of    section    crew;!^"    and    sweeper    in    round- 
house.^" 

Representative  of  deceased  employee  may  recover. 

The  representatives  of  a  person  who  suffers  death 
by  reason  of  the  neghgenee  of  the  agents  or  employees  of  a 
raikoad  company,  under  the  Iowa  statute,  are  entitled 
to  recover  the  damages  sustained  by  reason  of  such 
negUgence.^^^ 

§  636.  Common  law  rule. 

Unless  the  case  comes  within  the  railroad  statute 
already    considered,    the    common    law   rules    apply.  ^'' 


136.  The  ordinary  work  of  a 
section  gang  along  a  railway  track, 
not  connected  with  the  control  of 
trains,  is  not  connected  with  the 
use  and  operation  of  a  railway. 
One  of  the  crew  left  a  cross  bar  too 
near  the  track  which  was  caught  by 
an  engine  and  thrown,  injuring 
another  member  thereof.  Dunn  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  130  la. 
580,  107  N.  W.  616,  6  L.  R.  A.  452. 
An  employee  on  a  hand  car  who  is 
pushed  off  the  car  by  another,  in 
the  attempt  of  such  other  to  avoid 
a  blow  from  a  third,  cannot  re- 
cover from  the  company  for  in- 
juries thus  received,  though  the  in- 
jured employee  was  operating  the 
car.  The  injury  is  not  wilful. 
Kincaide  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  107  la.  682,  78  N.  W.  698. 

137.  It  was  said  that  an  em- 
ployee, whose  occupation  was  that 
of  sweeper  in  the  round  house  of 
a  railroad  company,  who  was  in- 
jured by  falling  into  a  hole  which 
had  been  carelessly  uncovered  by 
other  employees,  was  not  within 
the  provisions  of  the  law.  Man- 
ning V.  B.,  C.  R.  &  N.  R.  Co.,  64 
la.  240. 


138.  Philo  V.  Illinois  Cent.  R. 
Co.,  33  la.  47. 

139.  It  was  held  that  where  dif- 
ferent persons  are  employed  by  the 
same  principal  in  a  common  enter- 
prise, no  action  can  be  brought 
against  their  employer  on  account 
of  injuries  sustained  by  one  em- 
ployee through  the  negligence  of 
another.  This  doctrine  is  founded 
upon  public  policy,  and  had  its 
origin  in  the  idea  that  the  employee 
has  the  means  of  knowing,  equally 
as  well  as  the  employer,  of  aU  the 
ordinary  risks  incident  to  the  serv- 
ice in  which  he  is  about  to  engage, 
and  that  these,  including  the  perils 
that  might  arise  from  the  negli- 
gence of  other  servants  in  the  same 
business,  entered  into  the  contem- 
plation of  the  parties  in  making  the 
contract,  on  account  of  which  the 
law  implies  the  servant  or  employee 
insisted  upon  a  rate  of  compensa- 
tion which  would  indemnify  him 
for  the  hazards  of  the  employment. 
And  again,  the  law  supposes  that 
the  relation  which  the  several  em- 
ployees sustain  to  each  other,  and 
the  business  in  which  they  are  en- 
gaged, would  enable  them  better 
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Relation  depends  upon  character  of  act  not  rank  of 
servant. 

It  is  said  the  mere  fact  that  one  employee  had  authority 
over  others,  does  not  make  him  a  vice-principal  or 
superior  so  as  to  charge  the  master  with  his  negligence. 
The  liability  of  the  master  is  made  to  depend  upon  the 
character  of  the  act  in  the  performance  of  which  the  injury 
occurs  and  not  upon  the  rank  of  the  employee  who  per- 
forms it.  1^0 


to  guard  against  such  risks  than 
could  the  employer.  Besides,  the 
moral  effect  of  devolving  these 
risks  upon  the  employees  them- 
selves would  be  to  induce  greater 
degree  of  caution,  prudence  and 
fidelity  than  would  in  all  proba- 
bility be  otherwise  exercised  by 
them.  Sullivan  v.  Mississippi  & 
Mo.  R.  Co.,  11  la.  421. 

140.  Newbury  v.  Getchel  & 
Martin  Lbr.  &  Mfg.  Co.,  100  la. 
441,  69  N.  W.  743,  62  Am.  St.  Rep. 
682;  Beresford  v.  American  Coal 
Co.,  1241a.  34,  98  N.  W.  902,  70  L. 
R.  A.  256;  Miniter  v.  Chicago  &  N. 
W.  R.  Co.,  122  la.  469,  96  N.  W. 
1108.  The  court  state  that  in  that 
state  it  does  not  treat  the  relative 
rank  of  two  employees  as  of  eon- 
trolling  importance,  and  do  not 
recognize  the  so-called  superior 
servant  rule.  That  one  who  is  for 
some  purposes  a  superior  servant 
or  foreman,  and  authorized  to  di- 
rect the  work  of  the  employee  who 
is  injured,  is  nevertheless  a  feUow- 
servant  as  to  acts  which  do  not  in- 
volve the  exercise  of  such  author- 
ity. The  court  applied  this  rule 
where  an  employee  was  injured 
while  in  a  pit  by  the  act  of  his  fore- 
man in  starting  the  machinery  and 
held  he  was  a  fellow-servant,  and 
also  that  as  to  a  promise  by  him  to 


such  employee,  not  to  start  the 
machinery,  while  the  employee  was 
in  the  pit,  was  that  of  a  fellow-serv- 
ant.   Peterson  v.   Chicago,   R.   I. 

&  P.  R.  Co., la. ,  128  N.  W. 

932. 

FoBEMAN  AND  LABOEBR.  A  mere 
foreman,  as  the  word  is  generally 
understood,  that  is  a  laborer  with 
the  power  to  superintend  the  labor 
of  those  working  with  him,  is  a  co- 
employee.  Baldwin  v.  St.  L.,  K. 
&  N.  R.  Co.,  68  la.  37,  25  N.  W. 
918;  Foley  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  64  la.  644,  21  N.  W.  124; 
Peterson  v.  Whitebreast  C.  &  M. 
Co.,  50  la.  673,  32  Am.  Rep.  143. 
And  when  one  who  otherwise  is  a 
vice-principal,  undertakes  the  du- 
ties of  an  operative,  he  is  to  be  re- 
garded as  to  such  work,  and  his 
negligence  in  performing  it,  where- 
by injury  is  caused  to  an  employee, 
a  feUow-servant.  CoUingwood  v.  II- 
Hnois  &  I.  Fuel  Co.,  125  la.  537, 
101  N.  W.  283.  A  foreman  direct- 
ing an  employee  in  the  moving  of 
a  column,  teDing  such  employee 
to  let  go  and  do  something  else, 
himself  taking  the  servant's  place 
in  doing  the  servant's  work,  was 
held  a  fellow-servant,  the  employee 
being  injured  by  the  column  roll- 
ing, striking  the  employee  as  he 
was  about  to  leave.     Barniele  v. 
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And  also  that  the  employer  is  liable  for  the  negligence 
of  a  vice  principal  only  when  the  latter  is  engaged  in  the 
performance  of  some  of  the  employer's  personal  duties.^" 

It  is  di£6.cult  to  reconcile  some  of  the  former  as  well  as 
later  decisions  of  this  court  with  such  declaration.^*^ 


A.  H.  Conner  &  Co.,  110  la.  238, 
81  N.  W.  452.  Also  the  foreman 
of  a  gang  engaged  in  removing 
piles  is  a  fellow-servant  of  one  of 
the  number  injured  by  a  pile,  upon 
being  pulled  over,  rebounding  from 
the  ground  and  coming  in  contact 
with  such  workman.  Seesen  v. 
Saguin,  115  la.  7.  Also  the  fore- 
man of  the  master's  shipping  de- 
partment, in  picking  up  a  broken 
bottle  and  leaving  it  in  a  particular 
place,  was  the  feUow-servant  of  an 
employee  who,  while  sweeping  the 
floor,  slipped  and  fell  upon  the 
bottle,  resulting  in  his  injury.  Free- 
bourn  v.  Chamberlain  Medicine 
Co.,  136  la.  434,  113  N.  W.  918. 
And  also  a  foreman  in  charge  of  a 
steam  shovel,  while  assisting  in 
placing  a  chain  upon  a  steam 
shovel,  was  the  fellow-servant  of  a 
laborer  engaged  in  the  same  act. 
McQueeney  v.  Chic,  M.  &  St.  P. 
R.  Co.,  120  la.  522,  94  N.  W.  1124. 
The  doctrine  was  repeated  that  the 
mere  fact  that  one  whose  negligence 
caused  the  injury  is  higher  in  au- 
thority than  the  one  receiving  the 
injury  does  not  constitute  him  a 
vice-principal.  And  it  was  held, 
where  it  appeared  that,  in  the  ab- 
sence of  the  superintendent  of  a 
mine,  one  of  the  employees  who 
worked  wherever  he  was  directed, 
though  he  had  charge  of  the  tools 
and  kept  the  time  of  the  men,  and 
at  times  may  have  given  directions 
to  the  men  in  regard  to  their  work, 
directed    an    employee    to    get    a 


scraper,  which  he  did,  and  he  got 
upon  a  car  and  put  the  scraper  on 
also,  and  in  the  attempt  to  descend 
he  was  injured  by  reason  of  the 
apphances  used  to  let  down  the 
cars  being  defective,  but  which 
appliances  were  constructed  by  the 
employees  in  the  absence  of  the 
superintendent,  that  the  servant 
giving  such  order  was  but  a  co-em- 
ployee. Wilson  V.  Dunreath  R.  S. 
Q.  Co.,  77  la.  429,  42  N.  W.  26,  14 
Am.  St.  Rep.  304.  Where  an  em- 
ployee upon  a  pile  driver  was 
killed  by  the  falling  of  a  cross  bar 
in  use  by  another  servant,  the  neg- 
ligence, if  any,  was  that  of  a  feUow- 
servant,  and  the  fact  that  the  of- 
fending servant  was  ordered  to 
use  it  by  the  foreman,  did  not  make 
the  employer  liable.  Minitor  v. 
Chic.  &  N.  W.  R.  Co.,  122  la.  46, 
96  N.  W.  1108. 

141.  Scott  V.  Chicago  Great 
West.  R.  Co.,  112  la.  381,  85  N. 
W.  631. 

142.  The  negligent  act  of  a 
foreman  in  weakening  a  staging 
by  removal  of  some  of  the  planks 
during  the  temporary  absence  of 
a  workman  thereon,  was  held  to 
be  not  the  act  of  a  feUow-servant 
but  that  of  one  representing  the 
master.  Foley  v.  Cudahy  Pack- 
ing Co.,  119  la.  246,  93  N.  W.  284. 
Where  it  was  alleged  in  a  petition, 
in  an  action  by  an  employee  to  re- 
cover for  injuries  received  while 
working  for  a  city  in  the  capacity 
of  a  shoveler,  that  the  person  whose 
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Non-delegable  duties. 

As  in  other  states  the  duty  to  fiiniish  a  safe  place  to 
work  and  safe  appliances  is  non-delegable.^^'  So  is 
the  duty  to   employ    competent   servants/**  as  weU  as 


alleged  negligence  was  the  cause 
of  the  injury  was  by  the  board  of 
pubKo  works  authorized  in  the 
name  of  the  city  to  employ  and  dis- 
charge men  and  manag3  the  work, 
and  was  given  entire  charge  of  all 
employees  thus  engaged,  and  of 
the  manner  of  doing  the  work,  and 
that  under  such  authority  and  in 
behalf  of  the  city  he  assumed  con- 
trol of  the  work  and  employed 
plaintiff  to  work  under  his  control 
for  the  city  in  performing  the  work, 
it  was  held  that  the  petition  suflB- 
ciently  alleged  that  such  person 
was  a  vice-principal.  Hathaway  v. 
City  of  Des  Moines,  97  Iowa,  333, 
66  N.  W.  188. 

143.  The  superintendent  of  a 
mill  in  charge  of  the  raising  of 
beams  therein,  a  part  of  the  work 
of  changes  being  made  in  the  miU, 
who  directed  an  employee  to  move 
the  end  of  a  beam  wnieh  had  been 
caught,  the  chain  supporting  it 
breaking  and  letting  the  beam  fall 
injuring  such  employee,  was  a  vice- 
principal  and  not  a  fellow-servant 
of  such  employee.  McGuire  v. 
Waterloo  &  C.  F.  N.  M.  Co.,  137 
la.  447,  113  N.  W.  850.  Also  a 
superintendent  directed  to  obtain 
and  set  up  a  pile  driver  was  held  a 
vice-principal  of  an  employee  who 
was  injured  by  the  negligence  of 
such  superintendent  in  failing  tD 
properly  stay  the  pile  driver.  Wild- 
er V.  Great  Western  Cereal  Co.,  134 
la.  451,  109  N.  W.  789.  A  super- 
intendent in  charge,  as  to  the 
act  of  directing  that  a  building 
which   had   been   elevated   be   let 


down  upon  piers  which  had  been 
constructed  to  support  it,  before 
the  cement  had  fuUy  set,  thereby 
resulting  in  injury  to  an  employee, 
represented  the  master.  Nugent 
v.  Cudahy  Packing  Co.,  126  la. 
517,  102  N.  W.  442. 

Dual  eelation.  A  foreman  or 
other  servant  may  occupy  a  dual 
relation  towards  other  servants. 
While  performing  duties  personal 
to  the  master,  he  is  a  vice-princi- 
pal; yet  as  to  acts  or  conduct  not 
involving  the  exercise  of  superior 
authority  he  is  but  a  fellow-serv- 
ant.    Peterson  v.  Chicago,  R.  I.  & 

P.  R.  Co., la. ,  128  N.  W. 

932. 

144.  The  superintendent  of  a 
mine,  while  operating  the  engine 
lifting  a  cage  carrjring  employees, 
in  place  of  the  regular  engineer 
whom  he  had  sent  away  from  his 
post,  was  held  to  be  a  vice-princi- 
pal for  whose  negligence  in  the 
manner  of  operating  the  engine 
causing  injury  to  an  employee,  the 
master  was  liable.  This  follows 
upon  the  theory  that  having  the 
authority  to  put  a  competent  man 
in  the  place  of  the  engineer,  and  he 
having  placed  an  incompetent  man 
there,  resulting  in  the  injury,  the 
master  would  be  liable,  since  such 
was  an  act  personal  to  the  master, 
and  the  situation  is  not  changed  if 
he  himself,  an  incompetent,  at- 
tempts to  perform  the  service  him- 
self. Beresford  v.  American  Coal 
Co.,  124  la.  34,  98  N.  W.  902,  70 
L.  R.  A.  256. 
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the  duty  of  inspection  and  the  making  of  repairs.  ^^^ 
The  duty  to  give  warning,  however,  seems  to  be  dele- 
gable. ^^^ 

Head  of  business  or  department. 

In  this  state  the  rule  has  been  declared  to  be  that 
where  the  m.aster  commits  the  entire  charge  of  his  business 
to  another,  with  power  to  choose  his  own  assistants  and  to 


145.  This  court,  with  respect 
to  the  furnishing  of  appKances  and 
safe  place  for  his  servant  to  per- 
form his  work,  is  in  accord  with  the 
courts  in  New  York,  Michigan, 
Wisconsin  and  most  of  the  states, 
and  is  to  the  effect  that  the  master 
must  exercise  reasonable  care  to 
provide  his  servant  with  a  reason- 
ably safe  place  to  work  in  and  fur- 
nish him  with  suitable  machinery 
and  appliances  with  which  to  per- 
form such  work,  and  to  keep  such 
appUances  in  suitable  repair.  If 
he  cannot  do  this  himself,  he  must 
provide  some  other  to  take  his 
place  in  this  respect;  and  the  per- 
son to  whom  the  master's  duty  is 
thus  delegated,  no  matter  what  his 
rank  or  grade,  nor  by  what  name 
he  may  be  designated,  is  not  a 
servant  in  the  sense  or  under  the 
rule  applicable  to  injuries  caused 
by  fellow-servants,  but  rather  he 
is  an  agent  and  the  rules  appli- 
cable to  principal  and  agent  must 
apply.  Fink  v.  Des  Moines  Ice 
Co.,  84  la.  321,  61  N.  W.  155; 
Cushman  v.  Carbondale  Fuel  Co., 
116  la.  618,  88  N.  W.  817.  This 
rule  includes  those  servants  who 
are  charged  with  the  duty  of  in- 
spection of  appliances  and  they  are 
not  fellow-servants  of  those  who 
are  engaged  in  their  operation  or 
use;  and  for  neglect  or  failure  of 
duty   to   discover    defects,    which 


ought  to  be  ascertained  in  the  ex- 
ercise of  proper  care  and  diligence, 
whereby  an  employee  is  injured  by 
reason  of  such  defects,  the  master 
wiU  be  liable.  Brann  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  53  la.  596,  6  N. 
W.  5,  36  Am.  St.  Rep.  243;  Thele- 
man  v.  MoeUer,  73  la.  108,  34  N. 
W.765,  5  Am.  St.  Rep.  663.  But  one 
who,  besides  being  charged  with 
the  duty  of  inspection  of  appli- 
ances and  care  of  machinery,  is  also 
charged  with  the  duty  of  operating 
the  engine  which  propels  the  ma- 
chinery, was  held  to  be  a  co-em- 
ployee of  the  employee  operating 
the  machinery.  Theleman  v.  Moel- 
ler,  73  la.  108,  34  N.  W.  765,  5  Am. 
St.  Rep.  663. 

146.  In  an  action  governed  by 
the  rule  of  the  common  law,  where 
a  motorman  was  injured  by  the 
alleged  negligence  of  the  conduc- 
tor, in  failing  to  properly  warn  him 
of  the  approach  of  a  train  at  a  rail- 
road crossing,  and  it  appeared  it 
was  the  duty  of  such  motorman  to 
look  out  for  himself  before  attempt- 
ing to  cross  and  also  the  duty  of 
the  conductor  to  signal  him  when 
to  cross,  it  was  held  that  the  con- 
ductor, under  the  evidence,  was  not 
a  vice-principal  as  to  the  motor- 
man.  McLeod  V.  Chicago  &  N.  W. 
R.  Co.  &  Sioux  City  Trac.  Co.,  125 
la.  270,  101  N.  W.-  77, 
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control  and  discharge  them  as  fully  and  freely  as  the 
principal  himself  could,  such  person  to  whom  he  has  dele- 
gated his  authority  and  duty  is  not  a  feUow-servant 
with  those  employed  under  him,  and  the  master  is 
answerable  to  all  under  servants  for  the  negligence  of  such 
manager,  either  in  his  personal  conduct  or  in  his  selection 
of  other  servants,  thus  evidently  making  him  the  alter 
ego  of  the  master. ^^' 

It  would  seem  that  the  doctrine  in  this  state  is  not 
confined  to  one  having  general  charge  of  the  entire  business 
of  the  master,  iu  order  to  constitute  him  a  vice-principal 
or  representative  of  the  m.aster,  but  that  it  includes  per- 
sons who  have  charge  of  a  department  or  branch  of  the 
general  business.  Thus  it  was  held  that  one  who  has 
charge  of  a  timber  yard  of  a  railroad  company,  and  em.- 
ploys  and  discharges  men,  is  a  vice-principal,  and  also  that 
one  who  takes  his  place  when  absent  was  temporary  vice- 
principal,  for  whose  negUgence  causing  injury  to  an 
employee,  the  master  is  liable.^** 

Brakeman  as  vice-principal. 

A  brakeman  who  has  charge  of  the  switching  of  cars  and 
signalling  the  engineer,  and  who  gave  orders  to  another 
brakeman  to  get  upon  and  stop  a  moving  car,  was  held  a 
vice-principal,  where  one  of  the  cars  had  not  been  switched 
on  to  a  track  so  as  to  permit  a  car  coming  on  a  parallel 
track  to  pass,  and  the  brakeman,  in  the  attem.pt  to  stop  the 
car,  came  in  contact  with  such  other  car  and  was  injured. ^^* 

The  ground  for  this  decision  is  not  apparent,  unless  it 
was  decided  under  the  statute. 

Employee  in  mine  and  another  employee. 

An  employee  in  a  mine,  whose  duty  it  was  to  loosen  the 
cover  by  blasting,  was  held  to  be  a  fellow-servant  with  an 
employee  engaged  in  removing  the  loosened  cover.    The 

147.  Houser  v.  CHcago,  R.  I.  W.  R.  Co.,  75  la.  297,  39  N.  W. 
&  P.  R.  Co.,  60  la.  230,  14  S.  W.      507,  9  Am.  St.  Rep.  479. 

778,  46  Am.  Rep.  652.  149.     Struble  v.  Burlington  R. 

148.  Baldwin  v.  St.  L.  R.  &  N.      &  N.  R.  Co.,  128  la.  158,  103  N. 

W.  142. 
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employer,  therefore,  was  not  liable  for  an  injury  to  the 
latter  caused  by  the  negligence  of  the  former.  ^^'' 

Employee  loosening  guy  rope  of  derrick  and  co- 
employee. 
It  was  held,  where  it  appeared  an  employee  was  injured 
by  the  fall  of  a  derrick  used  in  raising  timbers  to  a  build- 
ing, and  the  cause  of  such  accident  was  the  act  of  another 
workman  in  loosening  a  guy  rope,  that  such  workmen 
were  feUow-servants,  and  the  master  was  not  responsible 
for  theinjmy."^ 

Engineer  and  track  walker. 
A  track  inspector  or  walker,  and  an  engineer,  when  the 
former  was  injured  by  the  negligence  of  the  engineer  while 
operating  his  train,  were,  at  common  law,  fellow-serv- 
ants."* 

Machinist  and  operator. 

An  employee  operating  a  machine  in  defendant's  ma- 
chine shop,  was  held  to  be  a  fellow-servant  of  a  machinist 
engaged  in  placing  shafting,  though  the  same  foreman 
did  not  have  control  over  them.  In  this  case,  however,  the 
injury  was  caused  by  the  negligence  of  such  machinist 
in  improperly  placing  a  ladder  which  was  selected  from 
many,  upon  a  scaffold,  whereby  one  of  the  planks  upon  the 
scaffold  shpped  off  the  trestle  and  fell  upon  the  plaintiff. 
The  doctrine  of  the  case  is  that  where  the  master  has  fur- 
nished appliances  reasonably  safe,  he  is  not  Hable  for  an 
improper  selection  or  improper  use  by  his  servant."* 

Pit  boss  and  employees  propping  roof. 

Where  it  appeared  that  a  workman  in  a  mine  was 
injured  by  a  rock  falling  upon  him  from  the  roof,  and  that 
the  pit  boss  knew  that  the  roof  was  unsafe,  and  that  he 
directed  the  road  men  to  put  it  in  safe  condition,  which 
was  a  part  of  their  regular  duties,  and  the  road  men  imder- 

150.  Hendriekson  v.  U.  S.  Gyp-  152.  Sullivan  v.  Mississippi  & 
sum  Co.,  105  N.  W.  (Iowa)  503.  Mo.  R.  Co.,  11  la.  421. 

151.  Neilson  v.  Gilbert,  69  153.  Trieka  v.  Burlington,  C. 
Iowa,  691,  23  N.  W.  666.  R.  &  N.  R.  Co.,  100  la.  205. 
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took  to  make  it  safe  and  secure  by  propping,  and  informed 
the  workman  who  received  such  injury  that  it  was  in  a 
safe  and  good  condition,  who  was  thereby  induced  to  work, 
it  was  held  that  the  company  was  not  hable ;  that  such  road 
men  and  the  deceased  were  fellow-servants."^ 

Pit  boss  and  miner. 

The  pit  boss  assisting  a  miner  to  re-rail  a  derailed  car, 
such  miner  employed  at  a  specified  price  per  ton  to 
deliver  the  coal  at  the  mouth  of  the  pit,  was  the  fellow- 
servant  of  such  miner,  where  the  latter  was  injured  in  the 
attempt  to  re-raU  the  car."^ 

XXII.  Kansas. 

Sec.  Sec. 

637.  Statutory  provisions.  638.  Common  law  rules. 

Statute  applies  to  railroad  Superior  servant  rule. 

"corporations"  only.  Different   department   rule 

Constitutionality    of    stat-  repudiated  in  part, 

utes. 

§  637.  Statutory  provisions. 

In  Kansas,  there  is  a  statute  which  applies  only  to 
railroad  companies.  As  originally  enacted  in  1874,  it  was 
a  copy  of  the  first  Iowa  statute,"*  and  the  statute  now  in 
force  is  practically  the  same  but  is  much  broader  than  the 
Iowa  statute  now  in  force,  and  includes  employees  not 
included  in  the  Iowa  statute."' 

154.  Troughear  v.  Lower  Vein  ployees  of  the  corporation  to  any 
Coal  Co.,  62  la.  576,  17  N.  W.  775.  person  sustaining  such  damage." 

155.  Cavanaugh  v.  Centerville  157.  The  statute  in  force  (Laws 
Block  Coal  Co.,  131  la.  700,  109  1903,  c.  393,  §  1)  provides:  "Every 
N.  W.  303,  7  L.  R.  A.  907,  n.  s.  railroad  company  organized  or  do- 

156.  The  1874  co-employee  act  ing  business  in  this  state,  shall  be 
provided  that:  "Every  railroad  liable  for  all  damages  done  to  any 
company  shall  be  liable  for  all  dam-  employee  of  such  company  in  con- 
ages  sustained  by  any  person,  in-  sequence  of  any  negligence  of  its 
eluding  employees  of  the  company,  agents,  or  by  mismanagement  of 
in  consequence  of  any  neglect  of  its  engineers  or  other  employees, 
the  agents,  or  by  any  mismanage-  to  any  person  sustaining  such  dam- 
ment  of  the  engineers  or  other  em-  age.'! 
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The  court  declined  to  follow  the  decisions  of  the  courts 
of  Iowa,  which  held  that  employees  of  a  railroad  company- 
could  recover  from  the  company  for  injuries  received  in 
the  service,  from  the  negligence  of  co-employees,  only 
when  such  wrongs  were  in  any  manner  connected  with  the 
"use  and  operation"  of  the  railroad  so  owned  and  oper- 
ated, on  or  about  which  they  are  employed,"*  but  did 
hold  that  the  statute  applies  to  all  those  employees  who 
are  exposed  to  the  hazards  of  the  business  of  railroading, 
but  not  to  other  employees."' 

The  following  employees  have  been  held  to  be  within 
the  protection  of  the  statute:  bridge  carpenters;"" 
employee  loading  rails  ;"i  em.ployee  carrying  water  to  men 
on  train;"^  employees  in  round  house;"^  sectionmen;"* 


158.  Union  Pae.  R.  Co.  v.  Har- 
ris, 33  Kan.  416,  6  Pac.  571. 

159.  Missouri,  K.  &  T.  R.  Co. 
V.  Medaris,  60  Kan.  151,  55  Pac. 
875;  Union  Trust  Co.  v.  Thomas- 
on,  25  Kan.  1;  Missouri  Pae.  R. 
Co.  V.  Haley,  25  Kan.  35.  Thus, 
a  stone  mason  injured  by  a  stone 
falling  upon  him  while  engaged  in 
setting  a  curbstone  which  was  left 
in  a  dangerous  position  by  a  co- 
employee,  it  was  held  was  not 
within  the  protection  of  the  statute. 
Missouri,  K.  &  T.  R.  Co.  v.  Me- 
daris, 60  Kan.  151,  55  Pae.  875. 

160.  A  bridge  carpenter,  em- 
ployed by  a  railroad  company  in 
loading  timbers  onto  a  railroad  car 
for  transportation  to  another  point 
on  the  company's  line,  was  held  to 
be  within  the  provisions  of  the 
statute.  C.  K.  &  W.  R.  Co.  v. 
Pontius,  52  Kan.  264,  34  Pac.  739, 
157  U.  S.  209. 

161.  Where  an  employee  of  a 
railroad  company  was  injured  while 
in  the  act  of  loading  rails  upon  a 
car,  by  the  act  of  other  employees 
in  letting  the  rail  fall  from  a  pile 


upon  him,  it  was  held  the  charac- 
ter of  the  employment  placed  him 
within  the  provisions  of  the  act 
of  1874.  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Koehler,  37  Kan.  463,  15 
Pac.  567. 

162.  It  was  held  that  a  person 
employed  upon  a  construction 
train  to  carry  water  for  the  men 
working  with  the  train,  and  to 
gather  up  tools  and  put  them  in  the 
caboose  or  tool  car,  was  within  the 
statute.  Railway  Co.  v.  Haley, 
25  Kan.  35. 

163.  The  statute  was  held  to 
apply  where  one  employee  was  in- 
jured by  the  negHgenee  of  another 
while  both  were  engaged  in  the 
round  house  in  putting  a  recently 
arrived  engine  in  condition  for  im- 
mediate use.  C,  R.  I.  &  P.  R.  Co. 
V.  Stahley,  62  Fed.  363. 

164.  Where  engaged  in  track 
repairing.  Smith  v.  Missouri  Pac. 
R.  Co.,  82  Kan.  248;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Vincent,  56  Kan. 
344.  A  section  man  employed  by 
a  railroad  company  to  prepare  its 
road  bed  and  take  up  old  rails  out 
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trackman  being  carried  on  train  ;"^  and  trackman  riding 
on  a  hand  car."* 

Statute  applies  to  railroad  "corporations"  only. 
The  Act  of  1874  was  held  to  apply  to  every  raikoad 
company  organized  in  the  state,  and  to  every  raUroad 
company  doing  business  in  the  state,  but  its  provisions 
did  not  include  firms,  partnerships  or  individuals  having 
servants  or  em.ployees  engaged  in  work  upon  the  road  or 
trains  of  a  railroad  corporation.  A  firm  or  partnership 
composed  of  private  persons,  not  being  a  railroad  corpor- 
ation, or  a  de  facto  raihoad  corporation  having  a  sub- 
contract to  construct  a  part  of  the  road  of  a  railroad 
corporation,  organized  under  the  laws  of  the  state  and 
operating  ears  and  trains  on  the  road,  and  employees  at 
work  upon  the  road  and  in  charge  of  their  trains,  are  not 
within  the  terms  of  the  law."' 

Constitutionality  of  statute. 

The  statute  does  not  deny  to  raih-oad  corporations 
equal  protection  of  the  law  guaranteed  by  the  fourteenth 
amendm.ent  to  the  constitution  of  the  United  States,  and  is 
not  in  conflict  therewith.  ^^^ 

of  its  track  and  put  in  new  ones,  act.     Atchison,  T.  &  S.  F.  R.  Co. 

■who  was  injured,  without  fault  on  v.  Brassfleld,  51  Kan.  167,  32  Pae. 

his  part,  by  the  negligence  of  other  814. 

employees  in  permitting  an  iron  165.  Under  the  statute,  a  rail- 
rail,  intended  to  be  placed  in  the  road  trackman  injured  in  a  collision 
track,  to  fall  on  him  while  he  was  between  trains  while  being  carried 
assisting  to  remove  the  iron  rail  by  the  company  to  and  from  his 
from  a  push  car  on  the  track,  was  place  of  work,  is  within  the  pro- 
held  to  be  within  the  terms  of  the  tection  of  the  statute.  Missouri 
statute.  Union  Pac.  R.  Co.  v.  Pac.  R.  Co.  v.  Larussi,  161  Fed.  66, 
Harris,  33  Kan.  416,  6  Pac.  571.  88  C.  C.  A.  230. 
To  same  effect,  Atchison,  T.  &  S.  166.  Union  Trust  Co.  v.  Thom- 
F.  R.  Co.  V.  Vincent,  56  Kan.  344,  ason,  25  Kan.  1. 
43  Pac.  251.  A  section  hand  em-  167.  Beesen  v.  Busenbark,  44 
ployed  by  a  railroad  company,  in-  Kan.  669,  25  Pac.  48,  10  L.  R.  A. 
jured'  whUe  unloading  ties  from  a  839. 

car  for  the  purpose  of  repairing  the  168.     Missouri  Pac.   R.   Co.   v. 

company's    track,    caused   by   the  Maekey,  33  Kan.  298,  6  Pac.  291, 

DegUgence  of  a  co-employee,  was  citing  Railway  Co.   v.   Haley,   25 

held  to  be  within  the  terms  of  the  Kan.  35  [affirmed  in  127  U.  S.  205]. 
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§  638.  Common  law  rules. 

If  the  employer  is  not  a  railroad  company,  the  common 
law  rules  apply."' 

The  general  rule  as  to  non-delegable  duties  is  appUed."" 


169.  The  common  law  rule  in 
this  state  appears  in  part  from  a 
statement  of  the  court  as  follows: 
"There  are  two  classes  of  cases  in 
which  the  employees  of  the  master 
are  not  such  co-employees,  that 
one  of  them  may  not  recover  for 
injuries  caused  by  the  neghgenee 
of  another,  while  all  are  engaged 
in  transacting  some  portion  or  por- 
tions of  the  master's  business.  The 
first  class  is  where  the  negligent 
employee  is  one  who  has  the  gen- 
eral management  of  or  control  over 
some  portion  or  hne  of  the  master's 
business,  and  has  control  over  the 
injured  employee  and  the  other 
employees  engaged  in  that  portion 
or  line  of  business.  The  other 
class  of  cases  is  where  two  or  more 
sets  of  employees  are  engaged  in 
different  hnes  of  emplojonent;  as 
for  instance,  where  one  set  of  em- 
ployees has  charge  of  a  railroad 
train  and  its  operation,  while  the 
other  set  is  to  keep  the  road  in 
proper  condition  and  repair." 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Mc- 
Kee,  37  Kan.  592,  15  Pae.  489. 

170.  Whenever  the  master  del- 
egates to  any  offieer,  servant  or 
agent,  high  or  low,  the  performance 
of  any  of  the  duties  which  really 
devolve  upon  the  master,  then  such 
servant  stands  in  the  place  of  the 
master,  and  becomes  a  substitute 
for  the  master,  a  vice-principal, 
and  the  master  is  liable  foe  his  acts 
or  neghgenee  to  the  same  extent 
as  though  the  master  had  himself 
performed  the  acts  or  was  guilty 


of  the  neghgenee.  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Moore,  29  Kan.  633. 
The  duties  imposed  upon  the  mas- 
ter towards  his  servant  is  the  use 
of  reasonable  care  to  provide  the 
servant  with  a  reasonably  safe 
place  to  work,  with  reasonably  safe 
materials  to  work  with  and  with 
suitable  and  competent  servants 
to  work  with  him.  Atcnison,  T.  & 
S.  F.  R.  Co.  V.  Moore,  29  Kan.  633. 
Speaking  with  reference  to  officers, 
agents  and  servants  of  a  railroad 
company,  with  power  to  furnish 
proper  implements,  machinery  and 
materials  for  the  employees  to  op- 
erate, it  was  said:  "These  higher 
officers,  agents  or  servants,  cannot 
with  any  degree  of  propriety  be 
termed  fellow-servants  with  other 
employees,  who  do  not  possess  any 
such  extensive  power  and  have  no 
choice  but  to  obey  such  superior  or 
officer,  agent  or  servant.  They  must 
be  deemed,  in  all  cases,  when  they 
act  within  the  scope  of  their  author- 
ity, to  act  for  their  principals,  in  the 
place  of  the  principal,  and  in  fact 
be  the  principal.  If  an  employee 
performs  the  duties  of  one  of  the 
higher  officers,  agents  or  servants 
mentioned,  the  company  is  gen- 
erally responsible  for  his  negh- 
ence,  whatever  maybe  his  grade." 
Kansas  Pac.  R.  Co.  v.  Salmon,  14 
Kan.  390.  It  wiU  be  observed 
that  this  was  said  with  ref- 
erence to  those  agents  or  serv- 
ants representing  the  master  in  re- 
spect to  his  appUanoes.  The  lan- 
guage,   however,    is    general    and 
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Thus,  the  duty  to  provide  a  safe  place  to  work  cannot 
be  delegated,"^  nor  can  the  duty  of  inspection  and  repair 
of  appliances,"^  or  the  duty  to  give  warnings."' 


seems  to  place  the  liability  upon 
the  ground  of  the  authority  of  such 
officers  to  command,  instead  of  on 
the  ground  of  their  representing  the 
master  in  the  performance  of  his 
personal  duties. 

171.  Good  Eye  Min.  Co.  v. 
Robinson,  67  Kan.  510,  73  Pac. 
102;  Hannibal  &  St.  Joseph  R.  Co. 
V.  Fox,  31  Kan.  586,  3  Pac.  320. 
An  employee  in  a  planing  mill  was 
injured  while  guiding  a  board 
through  a  planing  machine,  the 
board  striking  a  timber  placed  by 
another  employee  in  a  boring  ma- 
chine. The  board  was  so  disar- 
ranged that  one  of  the  plaintiff's 
hands  came  in  contact  with  the 
knives  in  the  planing  machine.  It 
was  claimed  the  machines  were 
placed  too  close  together.  It  was 
held  that  those  employees  to  whom 
was  assigned  the  duty  of  making 
the  place  of  work  safe,  were  vice- 
principals,  and  the  question  should 
have  been  submitted  to  the  jury. 
Griffin  v.  O'NeiU,  48  Kan.  117,  29 
Pac.  144. 

172.  A  car  repairer  or  inspector 
in  the  employment  of  a  railroad 
company  is  not  the  co-employee  or 
feUow-servant  of  a  truckman  in 
operating  a  truck,  and  the  company 
is  Uable  to  the  truckman  for  in- 
juries received  in  the  performance 
of  his  duties  through  the  neghgence 
of  the  company's  inspector  of  ma- 
chinery in  faiUng  to  discover  and 
remedy  the  defect,  when  the  de- 
fect, by  the  exercise  of  ordinary 
and  proper  dihgence,  might  have 
been  known  before  the  infliction  of 


the  injury.  Missouri  Pac.  R.  Co. 
V.  Dwyer,  36  Kan.  58,  12  Pac.  352; 
Atchison,  T.  &  S.  P.  R.  Co.  v.  Mc- 
Kee,  37  Kan.  592,  15  Pac.  489.  A 
foreman  or  boss  car  repairer  of  the 
defendant  company  was  put  in 
charge  of  three  subordinate  car 
repairers,  whose  duty  it  was  to 
repair  said  cars  while  standing  on 
the  track.  The  company  left  every- 
thing concerning  the  work  of  re- 
pairing cars,  controlling  of  the  em- 
ployees and  their  protection  while 
engaged  in  their  work  to  such  fore- 
man or  boss  car  repairer.  No  no- 
tice or  warning  was  given  to  such 
laborers  while  engaged  in  their 
work  of  the  approach  of  cars,  nor 
were  signal  flags  furnished.  It  was 
held  that  it  was  the  duty  of  the 
foreman  or  boss  ear  repairer,  as  a 
representative  of  the  company,  to 
see  that  reasonable  precautions 
were  taken  to  protect  and  guard  his 
subordinates  while  engaged  in  the 
discharge  of  their  duties,  and  for 
his  neglect  in  this  respect  the  com- 
pany was  hable.  Hannibal  &  St. 
J.  R.  Co.  V.  Fox,  31  Kan.  586,  3 
Pac.  320.  A  section  foreman  or 
section  boss  in  the  employment  of 
a  railroad  company  is  not  a  co-em- 
ployee or  fellow-servant  with  a  a 
engineer  having  charge  of  a  loco- 
motive engine  drawing  a  railroad 
train,  within  the  meaning  of  the 
rule  of  common  law,  which  exempts 
the  master  from  liability  for  negli- 
gence between  co-employees  or 
feUow-servants.  In  this  case  the 
engineer  was  injured  by  reason  of 
the  neglect  of  the  section  boss  in 
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Superior  servant  rule. 
In  a  late  case  it  is  said  that  the  superior  servant  rule  is 
not  adopted  in  this  state,  "^  but  it  is  held  in  an  earUer 


respect  to  repair  of  the  track,  St. 
Louis  &  S.  F.  R.  Co.  v.  Weaver,  35 
Kan.  412,  11  Pac.  408,  57  Am.  Rep. 
176.  An  employee  was  Injured  In 
Missouri,  and  In  the  action  brought 
In  Kansas  it  appeared  that  an  open 
ear  In  a  construction  train  was 
loaded  with  coal,  and  upon  the  top 
of  the  load  two  smoke  stacks  were 
loosely  placed.  The  duty  of  load- 
ing such  cars  devolved  upon  the 
station  agent  and  not  upon  the 
trainmen,  and  it  was  the  duty  of 
the  yard  master,  and  in  his  absence 
the  station  agent,  to  see  that  open 
cars  were  properly  Inspected  and 
prepared  to  be  put  into  a  train  for 
transportation.  A  brakeman,  while 
upon  the  car,  was  Injured  by  the 
loose  smoke  stacks  pushing  for- 
ward, throwing  him  under  the  ear. 
It  was  held  that  it  was  the  duty  of 
the  company  to  properly  prepare 
and  inspect  a  car  before  it  was 
turned  over  to  the  trainmen,  and 
they  did  not  stand,  as  a  rule,  in  the 
relation  of  feUow-servants,  and  that 
the  company  was  liable  for  the 
neghgence  of  such  inspectors.  Atch- 
ison, T.  &  S.  F.  R.  Co.  V.  Seeley,  54 
Kan.  21,  37  Pac.  104.  See  also 
Railway  Co.  v.  Earner,  44  Kan. 
612,  24  Pac.  969.  The  road  master 
of  a  railroad  company,  upon  whom 
was  Imposed  the  duty  of  directing 
the  repairs  of  the  road  and  keeping 
the  road  in  a  safe  condition,  is  in 
the  line  of  his  duty  the  representa- 
tive of  the  master,  and  where  he 
fails  to  direct  repairs  and  keep  the 
road  in  a  safe  condition,  it  was  held 
that    the    railroad    company    was 


liable  to  one  of  its  servants  who  was 
Injured  by  reason  of  such  neglect. 
The  facts  were  that  he  received 
word  from  a  conductor  that  the  wa- 
ter was  rising  in  some  of  the  creeks, 
and  if  the  rain  continued  it  was 
liable  to  wash  the  road.  He  left  a 
message  with  a  telegraph  operator 
for  the  train  dispatcher,  telling 
him  not  to  send  any  trains  over 
that  division  until  he  could  go  over 
it  in  the  morning  with  a  work 
train.  He  did  not  wait  to  see  that 
it  was  sent,  and  in  fact  it  was  not 
sent.  He  had  subject  to  his  orders 
an  engine,  a  hand  car  and  section 
men.  The  reason  the  message 
could  not  be  sent  was  that  the 
wires  were  down,  and  the  road  mas- 
ter testified  that  if  he  had  known 
that  his  message  had  failed  to  reach 
its  destination,  he  could  have  taken 
an  engine  or  hand  car  and  gone 
down  that  night  over  the  road. 
The  jury  found  there  was  a  failure 
of  duty  on  his  part.  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Moore,  31  Kan. 
197,  1  Pac.  644. 

173.  Coffeyville  Vitrified  Brick 
&  Tile  Co.  V.  Shanks,  69  Kan.  306, 
76  Pac.  856.  A  driller  of  pop  holes 
in  a  quarry  held  not  the  fellow- 
servant  of  an  employee  charged 
with  the  duty  of  discovering  unex- 
ploded  blasts,  and  of  warning  other 
workmen  of  their  locality.  Harper 
V.  lola  Portland  Cement  Co.,  76 
Kan.  612,  93  Pac.  179,  343. 

174.  Lunn  v.  Morris,  81  Kan. 
94.  A  foreman  under  whom  work- 
men are  employed  is  a  fellow-serv- 
ant with   them   when   engaged   in 
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case  that  a  negligent  conductor  and  a  brakeman  are 
not  fellow-servants,  and  that  "whoever  has  fuU  and 
unrestricted  authority  to  direct  and  command  is  a  vice- 
principal.""^ 


accomplishing  -with  them  the  com- 
mon task  or  object;  but  when  dis- 
charging or  assuming  to  discharge 
the  duties  toward  the  workmen 
which  the  law  imposes  upon  the 
master,  he  is  a  vice-principal. 
Christ  V.  Wichita  Gas,  Electric 
Light  &  Power  Co.,  72  Kan.  13,  83 
Pac.  199.  Thus,  a  foreman  who 
has  merely  the  charge  of  operating 
some  particular  part  of  the  work  is 
a  fellow-servant  of  employees  under 
him.  St.  Louis  &  S.  F.  R.  Co.  v. 
Weaver,  35  Kan.  412,  11  Pac.  408, 
67  Am.  Rep.  176. 

175.  Walker  v.  GiUett,  59  Kan. 
214,  52  Pac.  442.  The  court  in 
reaching  the  conclusion  that  at 
common  law  a  conductor  is  a  vice- 
principal  and  not  a  fellow-servant 
of  a  brakeman  approve  the  Ross 
case,  though  decided  subsequent 
to  the  Bauer  case  in  the  United 
States  Supreme  Court,  the  latter  in 
fact  overturning  the  doctrine  upon 
which  the  former  was  decided.  Not 
upon  the  department  theory  as 
held  in  the  Ross  case,  but  upon  the 
distinct  ground  of  the  authority  of 
the  conductor  to  command  obedi- 
ence. The  statement  is  made  by 
the  court:  "Where  the  general 
power  to  manage  and  command  is 
given  to  one  and  the  duty  of  the 
others  is  merely  to  execute  and 
obey,  he  who  directs  stands  in  the 
place  of  the  principal,  and  the  prin- 
cipal must  respond  to  those  under 
him  for  his  misconduct.  This 
statement  must  be  so,  else  it  is  im- 
possible to  see  how  at  common  law 


a  railroad  corporation  can  ever  be 
responsible  for  the  misconduct  of 
any  officer  occupying  a  superior 
station  in  the  same  line  of  service, 
for  all  are  servants  and  the  master 
is  only  an  intangible  corporate  en- 
tity. Where  the  injured  employee 
and  the  one  whose  negligence  oc- 
casions the  injury  are  engaged  in 
different  branches  of  corporate 
service,  it  seems  to  be  now  quite 
generally  held  that  the  common 
law  rule  exempting  the  master 
from  liability  does  not  apply.  It 
may  be  that  a  mere  matter  of  dif- 
ference in  the  grade  of  service  of 
the  employees  is  not  controUing, 
but  where  one  is  under  the  direct 
and  personal  supervision  and  con- 
trol of  the  other,  it  does  control." 
The  court  refers  to  the  Ross  case 
and  some  others  and  state:  "We 
agree  with  them  in  holding  (and 
the  present  case  requires  no  fur- 
ther decision)  that  the  conductor 
of  the  railway  train  who  com- 
mands its  movements,  directs  when 
it  shall  start,  at  what  stations  it 
shall  stop,  at  what  speed  it  shaU 
run  and  has  the  general  manage- 
ment of  it  and  control  over  the 
persons  employed  upon  it,  repre- 
sents the  company."  Walker  v. 
Gillette,  59  Kan.  214,  52  Pac.  442. 
It  was  formerly  held  that  a  con- 
ductor and  brakeman  upon  same 
train  were  fellow-servants.  Dow  v. 
Kansas  R.  Co.,  8  Kan.  642.  In  a 
subsequent  case  the  court  not  only 
approved  the  foregoing,  but  applied 
the  rule  therein  declared  to  a  fore- 
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Different  department  rule  repudiated  in  part. 

What  is  meant  by  the  general  statement  heretofore 
given  with  respect  to  the  status  of  employees,  engaged 
in  different  departments  of  the  business  or  line  of  duty, 
is  made  more  clear  by  what  was  stated  in  a  recent  case: 
"It  is  not  essential  to  the  fellow-servant  relation  between 
employees  that  they  should  have  an  opportunity  to  be- 
come acquainted  with  each  other  or  to  observe  each 
other's  conduct  or  to  take  precautions  against  each 
other's  neghgence  or  to  influence  each  other  in  the  forma- 
tion of  habits  or  forethought  and  care.  That  they  are 
employed  in  different  departments  of  the  same  business 
does  not  affect  their  relation  to  each  other  as  fellow-serv- 
ants, unless  such  departments  are  so  far  disconnected 
that  each  may  be  regarded  as  a  separate  undertaking." 
A  member  of  a  pile  driving  crew  engaged  in  driving  piles 
for  the  erection  of  falsework  essential  to  the  reconstruction 
of  a  bridge,  was  held  a  fellow-servant  with  the  machinist 
employed  to  repair  a  stationary  engine  used  in  and  about 
the  work."^ 

XXIII.  Kentucky. 

Sec.  See. 

639.  Rule  stated.  643.  Non-delegable  duties. 

640.  What  constitutes  gross  negli-  Conductor  as  vice-prineipal. 

gence.  Foreman  as  vice-principal. 

641.  Who  are  superior  servants.  644.  Effect  of  contract. 

642.  "Consociation"  or  "different      645.  Dual  relation. 

department"  theory. 

§  639.  Rule  stated. 

In  Kentucky  there  is  no  statute,"^  but  the  courts  have 
never  adopted  the  feUow-servant  rule  in  its  entirety,  as 
laid  down  by  the  leading  Massachusetts  case  at  an  early 

man  directing  the  work  of  putting  176.    Atchison  &  Eastern  Bridge 

in  car  scales  and  held  he  was  not  Co.  v.  MiUer,  71  Kan.  13,  80  Pao. 

a    fellow-servant    of    a    carpenter  18,  1  L.  R.  A.  682,  n.  s. 

working  under  him.    Kansas  City  177.    The    statute    and    consti- 

Car  &  Foundry  Co.  v.  Sechrist,  59  tutional    provision    authorizing    a 

Kan.  778,  54  Pac.  688.  recovery  for  the  death  of  a  servant 
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day,"*  but  have  recognized  two  exceptions  to  the  rule: 
First,  where  the  servant  is  injured  by  the  "gross"  negli- 
gence of  another  servant  superior  in  authority  to  him,"' 


through  the  negligence  of  the  mas- 
ter does  not  affect  the  defense  of 
fellow-servants.  Linck's  Adm'r  v. 
Louisville  &  N.  R.  Co.,  21  Ky.  L. 
Rep.  1097,  54  S.  W.  184;  Casey's 
Adm'r  v.  Louisville  &  N.  R.  Co., 
84  Ky.  79.  Where  the  two  servants 
are  in  the  same  field  of  labor  and 
in  the  same  grade  of  employment, 
the  one  not  superior  or  subordinate 
to  the  other,  neither  can  recover  of 
the  master  for  an  injury  caused  by 
the  neglect  of  his  co-laborer,  either 
in  an  action  under  the  statute  for 
wilful  neglect  or  in  an  action  at 
common  law  for  negligence. 

178.  See  infra,  §652.  The 
fellow-servant  doctrine  in  Kentucky 
obtains  only  among  servants  of 
equal  grade  or  whose  work  is  the 
same  or  of  similar  kind  and  in  the 
common  employment.  Where  an 
adult  miner  was  placed  over  two 
boys  working  in  a  mine,  controlled 
the  manner  and  place  of  their  work, 
gave  them  orders  and  to  whom 
they  looked  for  directions,  they 
were  not  fellow-servants  with  him. 
North-East  Coal  Co.  v.  Preston, 
132  Ky.  262,  116  S.  W.  704.  Serv- 
ants of  the  same  grade  and  engaged 
in  a  common  field  of  labor,  are  not 
agents  of  the  company  with  respect 
to  each  other.  Southern  R.  Co.  v. 
Clifford,  110  Ky.  727,  23  K.  L. 
Rep.  Ill,  62  S.  W.  514.  Thus, 
brakemen  in  the  common  service 
are  fellow-servants.  Matthews' 
Adm'r  v.  Louisville  &  N.  R.  Co., 
130  Ky.  551,  113  S.  W.  459. 

179.  Milton's  Adm'x  v.  Frank- 
fort &  V.  Traction  Co.,  139  Ky. 


53,  129  S.  W.  322;  Louisville  & 
N.  R.  Co.  V.  Brantley's  Adm'r, 
96  Ky.  297,  28  S.  W.  477,  49 
Am.  St.  Rep.  291.  But  this  doe- 
trine  is  limited  in  its  appUeation  to 
cases  in  which  the  servant  is  injured 
by  the  negligence  of  the  superior 
officer  who  has  "immediate  control 
of,  or  supervision  over,  him." 
Louisville  &  N.  R.  Co.  v.  Brown, 
127  Ky.  732,  106  S.  W.  795,  13  L. 
R.  A.  1135,  n.  s.  The  doctrine  early 
established  in  this  state  and  which 
has  continued  without  material 
change,  is  peculiar  in  many  re- 
spects, peculiar  because  it  em- 
braces an  element  of  so  called  gross 
negligence,  which,  under  some  defi- 
nitions given,  is  different,  and  in 
others  the  same  as,  ordinary  neg- 
ligence. The  rule  first  declared 
in  Louisville  &  N.  R.  Co.  v. 
ColUns,  2  Duv.  114,  87  Am. 
Dec.  486,  was  that  subordinates 
in  the  same  service  could  re- 
cover for  the  gross  negligence  of 
agents,  who  had  the  right  and  power 
to  direct  and  control  him,  or  who 
were  his  superiors,  with  reference 
to  the  discharge  of  the  duties 
pertaining  to  the  work.  Those 
employees  who  have  control  over 
any  portion  of  the  master's  work 
with  authority  to  direct  subordi- 
nates as  to  the  manner  of  its  per- 
formance, are  considered  agents 
and  the  master  is  responsible  for 
their  grossly  negligent  acts,  where- 
by another  is  injured.  Say  the 
court  in  Louisville  &  N.  R.  Co.  v. 
Collins,  supra:  "He  is  responsi- 
ble for  the  neghgence  or  unskilful- 
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wMcli  exception  is  recognized  in  no  other  state;  second, 
where  the  servant  is  injured  by  the  neghgence  of  another 
servant  in  a  different  department.^™ 

In  considering  whether  servants  are  fellow-servants,  it 
is  advisable  to  first  determine  if  the  negligent  servant  was 
a  superior  servant.  If  so,  the  question  then  arises  as  to 
whether  the  negligence  of  the  superior  servant  was  gross, 
since  unless  it  was  gross  no  recovery  can  be  had  on  the 
theory  of  superior  servant.  On  the  other  hand,  if  the 
negligent  servant  be  considered  not  a  superior  of  the 


ness  of  such  an  employee  and  that 
responsibility  is  graduated  by  the 
classes  of  persons  injured.  As  to 
strangers,  ordinary  negligence  is 
suflcient;  as  to  subordinate  em- 
ployees associated  with  such  supe- 
rior servant  in  conducting  the 
employment,  the  negligence  must 
be  gross;  but  as  to  employees  in 
different  departments  of  service 
unconnected  with  the  running  oper- 
ations, ordinary  negligence  may  be 
sufBcient."  Among  common  labor- 
ers constituting  a  distinct  class,  all 
standing  on  the  same  platform  of 
equality  and  power,  and  engaged 
in  a  merely  incidental  but  inde- 
pendent service,  no  one  of  them  as 
between  himself  and  his  co-equals, 
is  the  master's  agent.  They  are 
agents  of  each  other.  The  implied 
understanding  between  the  master 
and  servant  in  the  same  class  of 
service  does  not,  however,  exoner- 
ate the  company  from  liability 
for  damages  resulting  to  one  of  such 
co-agents  from  the  extraordinary 
or  gross  negligence  of  another  of 
them.  LouisviUe  &  N.  R.  Co.  v. 
Collins,  2  Duv.  117,  87  Am.  Dec. 
486;  Louisville  &  N.  R.  Co.  v. 
Robinson,  14  Bush.  509;  Louis- 
ville, C.  &  L.  R.  Co.  V.  Cavens,  9 
Bush.  559;  LouisviUe  &  N.  R.  Co. 


V.  Filbem,  6  Bush.  574,  99  Am. 
Dec.  690.  Recovery  for  injuries, 
though  caused  by  the  negligence  of 
a  superior,  not  resulting  in  death, 
can  only  be  had  where  the  negli- 
gence is  gross,  and  is  limited  to 
compensatory  damages.  Kentucky 
Distilleries  &  Warehouse  Co.  v. 
Schrieber,  24  Ky.  L.  Rep.  2236, 
73  S.  W.  769.  The  rule  was  de- 
clared that  where  a  number  of 
persons  contract  to  perform  service 
for  another,  the  employees  not 
being  superior  or  subordinate  the 
one  to  another  in  its  performance, 
and  one  is  injured  through  the  neg- 
ligence of  another,  they  are  regarded 
as  the  agents  of  each  other,  and  no 
recovery  can  be  had  against  the 
employer.  But  a  subordinate  in 
the  same  service  can  recover  against 
the  employer  for  the  negligence 
of  other  employees  who  had  the 
right  to  control  and  direct  him,  or 
who  were  his  superiors  with  refer- 
ence to  the  discharge  of  the  duties 
pertaining  to  the  work,  or  over 
whose  actions  he  had  no  control  or 
right  to  advise.  Louisville,  C.  & 
L.  R.  Co.  V.  Caven'sAdmr.,9Bush. 
(Ky.)  559;  Fort  HiU  Stone  Co.  v. 
Orm,  Admr.,  94  Ky.  183. 
180.    See  infra,   §  642. 
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injured  servant,  the  only  chance  to  recover  is  to  show 
that  the  offending  and  injured  servants  were  in  different 
departments,  i.  e.,  not  able  to  protect  themselves  from  the 
negligence  of  the  other,  to  show  that  the  negligence  of  the 
offending  servant  related  to  a  non-delegable  duty. 

§  640.  What  constitutes  gross  negligence. 

Gross  neglect  is  either  an  intentional  wrong  or  such  a 
reckless  disregard  of  security  and  right  as  to  imply  bad 
faith  and  therefore  squints  at  fraud,  and  is  tantamount 
to  the  "magna  culpa"  of  the  civil  law,  which  in  some 
respects  is  quasi  criminal.  ^^^ 

WUftd  neglect,  equivalent  to  intentional  wrong  or  a 
recklessness  evidencing  the  absence  of  all  care  and 
precaution  for  the  safety  and  protection  of  others,  is 
quasi  criminal.  ^^^ 

Whether  or  not  wHful  neglect  is  the  same  as  gross 
neglect,  in  any  case  more  or  less  culpable,  it  must  involve 
either  an  intentional  wrong  or  such  a  reckless  disregard 
of  secixrity  and  right  as  to  imply  bad  faith.  ^^' 

Where  it  appeared  that  plaintiff,  a  brakeman,  was 
directed  by  the  conductor  to  uncouple  two  cars  whUe  the 
train  was  moving,  and  the  conductor  signalled  and  then 
went  about  other  work,  and  the  plaintiff,  thinking  the 
conductor  was  near  to  protect  him,  stepped  into  uncouple 
the  cars,  inside  the  track,  and  his  foot  caught  in  a  sphnter 
in  the  guard  rail  and  he  was  run  over,  and  it  appeared 
that  the  engine  was  operated  by  the  fireman,  who  had 
not  been  declared  competent  to  handle  an  engine  as 
required  by  rule,  it  was  said:  "There  was  some  negli- 
gence on  the  part  of  the  employer's  superior  to  the  plain- 
tiff in  point  of  employment  and  control  of  the  train.  It  is 
true  that  there  must  have  been  gross  negligence  before  the 
plaintiff  could  recover,  but,  as  was  stated  in  another  case, 
certainly  the  absence  of  slight  care  in  the  management  of 

181.  Louisville    &   N.    R.    Co.  183.     Louisville  &  N.  R.  Co.  v. 
V.  Robinson,  4  Busli.  609.  Filbern,  6  Bush.  574,  99  Am.  Dee. 

182.  LouisviUe  &  N.  R.  Co.  v.  690. 
Murphy,  9  Bush.  531. 
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so  dangerous  an  agency  as  a  railroad  train  is  gross  negli- 
gence. The  instruction  that  if  the  risk  and  danger  of  going 
between  the  cars  was  apparent  to  the  plaintiff  when  he 
went  in  to  do  the  uncoupling  he  could  not  recover  was  erro- 
neous, for  if  the  engineer  and  conductor  deserted  him  at 
such  time,  the  company  would  not  be  reheved  of  the 
consequences  of  their  negligence. "^^* 

Gross  negUgence  was  subsequently  defined  to  be 
"the  failure  to  take  such  care  as  a  person  of  common 
sense  and  reasonable  skill  in  like  business,  but  of  careless 
habits,  would  observe  in  avoiding  injury  to  his  person  or 
life  under  circumstances  of  equal  or  similar  danger." 
It  was  held  gross  neghgence  for  an  engineer  to  attempt 
to  run  his  engine  upon  a  switch  without  a  signal  from  a 
switchman  (the  injured  employee)  to  move  forward,  and 
also  such  engineer  was  guilty  of  gross  neghgence  in  backing 
his  engine  when  such  switchman  was  under  it,  without 
knowing  where  he  was,  especially  after  other  switohm.en 
had  told  him  the  injured  employee  was  under  the  en- 
gine. ^*^ 

So  the  action  of  the  conductor  in  ordering  a  new 
movement  of  the  train  before  aUowiag  his  brakeman  to 
get  from  between  the  cars  to  make  a  coupling, ^^^  has  been 
held  gross  negligence. 

§  641.  Who  are  superior  servants. 

Within  the  rule  that  a  superior  servant  whose  negUgence 
is  gross  is  not  the  feUow-servant  of  the  injured  inferior 
servant,  the  following  have  been  held  superior  servants  as 
to  other  servants:  engineer  as  to  brakeman  on  same 
train ;^"  engineer  as  to  porter i^^^  engineer  as  to  switch- 

184.  Greer  v.  Louisville  &  N.  186.  Louisville  &  N.  R.  Co.  v. 
R.  Co.,  94  Ky.  169,  21  S.  W.  649.  MitoheU,  87  Ky.  327,  8  S.  W.  706. 
See  also  Louisville  &  N.  R.  Co.  v.  187.  Louisville  &  N.  R.  Co.  v. 
Moore,  83  Ky.  675,  7  Ky.  L.  Rep.  Brooks,  83  Ky.  189,  4  Am.  St.  Rep. 
346.  135. 

185.  Illinois  Cent.  R.  Co.  v.  188.  A  porter  upon  a  train,  in- 
Stewart,  23  Ky.  L.  Rep.  637,  63  jured  while  engaged  with  the  engi- 
S.  W.  596.  neer  in  making  up  a  train,  through 
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man;^^^  engineer  and  conductor  of  train  as  to  fireman  and 
brakeman;""  railroad  yard  foreman  as  to  switchman. ^'^ 

A  section  foreman  whose  duty  it  was  to  control  brakes 
on  a  hand  car,  is  the  superior  and  not  the  fellow-servant 
of  the  men  on  the  car,  and  hence  his  negligence  causing 
injury  is  chargeable  to  the  master.  ^'^ 

A  girl  employed  in  a  woolen  mill  was  held  not  a  fellow- 
servant  of  the  weavers  who  alone  directed  her  in  her 
work.i'' 

The  fact  that  a  truckman  was  accustomed  to  give  sig- 
nals for  the  starting  of  cars  does  not  make  him  the  supe- 
rior of  a  shoveller.  ^'^ 

The  following  have  been  held  co-equals:  servant 
hauling  rock,  and  one  carrying  it  from  where  unloaded,"^ 
shoveler  and  a  truckman  associated  with  him  in  work 


the  fault  of  such  engineer,  in  order 
to  recovermust  show  that  the  negli- 
gence of  the  engineer  was  gross. 
Cin.  N.  O.  &  P.  R.  Co.  v.  Palmer, 
17  Ky.  L.  Rep.  998,  33  S.  W.  199. 

189.  A  railroad  yard  switch- 
man and  a  locomotive  engineer  are 
not  fellow-servants,  where  a  switch- 
man is  injured  by  the  negUgence  of 
such  engineer.  The  engineer  is  his 
superior.  Louisville  &  N.  R.  Co.  v. 
Sheets,  11  Ky.  L.  Rep.  781, 13  S.  W. 
248;  Howard  v.  Chesapeake  &  O.  R. 
Co.,  28  Ky.  L.  Rep.  891,  90  S.  W. 
950. 

190.  Southern  R.  Co.  v.  Clif- 
ford, 110  Ky.  727,  23  Ky.  L.  Ill, 
62  S.  W.  514.  The  master  is  hable 
for  an  injury  to  one  servant  by  the 
neglect  of  another,  although  they 
may  be  engaged  in  the  same  com- 
mon employment,  provided  the 
negligent  one  is  superior  to  or  in 
control  of  the  injured  one.  Hence, 
it  was  held  that  a  railroad  company 
was  liable  for  an  injury  to  a  brake- 


man  caused  by  the  wilful  or  gross 
neglect  of  the  conductor  or  engineer 
in  charge  of  the  train.  Louisville 
&  N.  R.  Co.  V.  Moore,  83  Ky.  675. 
The  conductor  is  a  vice-principal 
where  the  fireman  is  injured  by 
his  negligent  management  of  the 
train.  Cincinnati,  N.  0.  &  T.  P. 
R.  Co.  V.  Haley's  Admr.,  25  K.  L. 
Rep.  690,  76  S.  W.  334. 

191.  Howard  v.  Chesapeake  & 
O.  R.  Co.,  28  Ky.  L.  Rep.  891,  90 
S.  W.  950. 

192.  Illinois  Cent.  R.  Co.  v. 
Josey's  Admr.,  22  Ky.  L.  Rep. 
1795,  61  S.  W.  703,  96  Am.  St. 
Rep.  455,  54  L.  R.  A.  78. 

193.  Mayfleld  Woolen  Mills  v. 
Frazier,  25  Ky.  L.  Rep.  2263,  80 
S.  W.  456. 

194.  8.  F.  Dana  &  Co.  v.  Black- 
bum,  28  Ky.  L.  Rep.  675,  90 
S.  W.  237. 

195.  Martin  v.  Mason  Hoge 
Co.,  28  Ky.  L.  R«p.  1333,  91  S.  W. 
1146. 
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about  a  coal  elevator  company  ;^°^  conductor  and  engineer 
on  a  train  ;^"  brakemen  and  firemen.  ^^^ 

Further  illustrations   of  servants  lield   co-equals  are 
given  in  the  note  below."' 


196.  S.  F.  Dana  &  Co.  v.  Black- 
burn, 28  Ky.  L.  Rep.  675,  90  S.  W. 
237. 

197.  Edmonson  v.  Kentucky 
Cent.  R.  Co.,  105  Ky.  479,  49 
S.  W.  200,  448.  A  conductor  and 
engineer  of  a  train  are  of  equal 
grace,  where  the  former  is  injured 
by  the  negligence  of  the  latter, 
even  though  the  former  at  the  time 
was  acting  as  brakeman.  It  was 
further  held  that  the  constitution 
and  the  statute  applied  only  to  the 
negligence  of  a  servant  represent- 
ing the  master,  and  that  as  between 
such  engineer  and  the  conductor 
the  former  did  not  represent  the 
master.  Lincks  v.  Louisville  &  N. 
R.  Co.,  21  Ky.  L.  Rep.  1097,  54  S. 
W.  184. 

198.  Southern  R.  Co.  v.  Clif- 
ford, 110  Ky.  727,  23  Ky.  L.  Rep. 
Ill,  62  S.  W.  514;  LouisviUe  &  N. 
R.  Co.  V.  Pearcy,  121  S.  W.  (Ky.) 
1037.  A  brakeman  and  fireman, 
the  latter  in  the  discharge  of  his 
ordinary  duty  of  receiving  signals 
from  the  brakeman  and  repeating 
them  to  the  engineer,  are  co-equal 
feUow-servants,  and  the  master  is 
not  Uable  for  an  injury  to  the 
brakeman  by  either  the  ordinary 
or  gross  negligence  of  the  fireman. 
Southern  Ry.  Co.  v.  Clifford,  110 
Ky.  727,  23  Ky.  L.  Rep.  Ill,  62  S. 
W.  514.  But  a  brakeman  and  a 
fireman  acting  temporarily  as  engi- 
neer upon  a  train,  are  not  fellow- 
servants.  Louisville  &  N.  R.  Co.  v. 
SuUivan's  Admr.,  25  Ky.  L.  Rep. 
854,  76  S.  W.  625.    And  vice  versa 


where  brakeman  acts  as  engineer. 
Louisville  &  N.  R.  Co.  v.  Moore, 
83  Ky.  675,  7  Ky.  L.  Rep.  646. 

199.  Where  laborers  at  work 
on  a  railroad  in  transporting  dirt 
on  small  truck  cars  a  short  dis- 
tance, they  were  in  the  same  grade 
of  employment,  and  recovery  could 
not  be  had  for  injury  to  one  by 
neglect  of  the  other,  although  the 
neghgent  laborer  was  at  the  time 
acting  as  brakeman  and  the  injured 
laborer  was  not,  the  one  being  as 
much  a  brakeman  as  the  other. 
Casey  v.  Louisville  &  N.  R.  Co.,  84 
Ky.  79.  Where  the  foreman  over 
plaintiff  and  other  railroad  hands 
ordered  them  to  throw  down  a 
rail  they  were  lifting,  and  the 
plaintiff,  as  he  testified,  not  being 
ready  to  put  it  down,  was  injured 
when  it  was  dropped  by  the  men  at 
the  other  end,  it  was  held  the 
railroad  company  was  not  liable  for 
such  injuries,  as  they  were  not 
due  to  any  negligence  on  the  fore- 
man's part,  but  resulted  either  from 
plaintiff's  disobedience  of  the  order 
or  the  carelessness  of  his  fellow- 
servants  in  dropping  the  rail  too 
soon.  Coflman  v.  Louisville  &  N. 
R.  Co.,  13  Ky.  L.  Rep.  866,  18  S. 
W.  1012. 

Employees  about  stone 
CBUSHEK.  Where  an  employee  at 
work  in  connection  with  the  oper- 
ation of  a  stone  crusher  at  the  foot 
of  an  incjine  was  injured  by  a  car 
loaded  with  stone  coming  down  the 
incline  uncontrolled,  caused  by  the 
neglect  of  some  of  the  employees 
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§  642.  "Consociation"  or  "different  department"  theory. 

The  "consociation"  or  "different  department"  theory 
which  prevails  in  lUinois  is  adopted  in  Kentucky.  ^'"' 

The  rule  is  thus  stated:  "When  the  servant  is  injured 
by  employees  of  the  same  master,  who  are  not  directly 
associated  with  him,  and  with  whom  he  is  not  immediately 
employed,  and  whose  qualifications  for  the  place  they 
occupy  he  has  no  means  of  knowing,  and  in  whose  selection 
he  has  no  voice,  and  over  whose  conduct  and  action  he  has 
no  control,  and  against  whose  neghgence  and  carelessness 
he  cannot  protect  himself,  he  may  recover  damages  from 
the  master  for  injuries  received  through  their  negligence, 
whether  it  be  ordinary  or  gross,  and  without  any  reference 
to  the  position  or  place  the  servant  causing  the  injury 
holds."  2" 


to  attach  the  cable  to  it,  it  was 
held  there  could  be  no  recovery 
against  the  employer,  as  the  negli- 
gent servants  were  co-equals  or 
feUow-servants  of  those  injured. 
Fort  Hill  Stone  Co.  v.  Orm,  Admx., 
84  Ky.  183. 

Employbbs  operating  dipfek- 
BNT  HAND  CABS.  Where  two  truck 
cars  moving  by  their  own  gravity 
collided,  from  being  started  in  too 
close  proximity  to  each  other,  in- 
juring the  employee  on  the  forward 
car,  it  was  held  the  negligence,  if 
any,  was  that  of  fellow-servants. 
Potter  V.  Louisville  &  N.  R.  Co., 
20  Ky.  L.  Rep.  1842,  60  S.  W.  1. 

Emplotebs  fastening  wires 
AND  linemen.  An  employee  en- 
gaged in  fastening  and  stretching 
telephone  wires  held  a  fellow- 
servant  of  a  lineman.  Eastern  Ken- 
tucky Home  Telephone  Co.  v. 
Mellon,  116  S.  W.  (Ky.)  709. 

Engineers  double  header.  The 
engineers  of  each  engine,  where 
there  are  two  hauling  a  train,  are 


fellow-servants  and  no  recovery 
can  be  had  for  negligence  of  one 
causing  injury  to  the  other.  It 
seems  to  be  held  that  the  engineer 
of  an  approaching  train  was  not 
their  fellow-servant,  where  guilty 
of  gross  neghgence.  Cincinnati, 
N.  0.  &  T.  R.  Co.  V.  Roberts,  24 
Ky.  L.  Rep.  264,  62  S.  W.  901. 
Engineer  and  employee.  An 
engineer  in  charge  of  an  engine  used 
to  raise  girders  in  a  building,  and 
an  employee  placing  such  girders 
in  position,  are  fellow-servants. 
Cooper's  Admrs.  v.  Oscar  Daniels 
Co.,  29  Ky.  L.  Rep.  1172,  76  S.  W. 
1100. 

200.  Louisville  R.  Co.  v.  Hib- 
bitt,  139  Ky.  43,  129  S.  W.  319. 

201.  Louisville  &  N.  R.  Co.  v. 
Brown,  32  Ky.  L.  Rep.  652,  106 
S.  W.  795,  13  L.  R.  A.  1135,  n.  s. 
It  was  held  that  certain  miae  em- 
ployees were  not  feUow-servants, 
under  this  rule,  so  as  to  exempt 
the  employer  from  liability  for 
injury  to  one  caused  by  the  other's 
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As  illustrating  the  "different  department"  rule,  or 
"consociation"  rule,  whichever  it  may  be  called,  it  is  held 
that  an  employee  on  a  train  is  not  a  feUow-servant  of  an 
employee  on  another  train,  ^"^  and  that  a  street  car 
motorman  is  not  the  feUow-servant  of  a  motorman  on 
another  car.^"^ 


negligence.  Black  Diamond  Coal  & 
Mining  Co.  v.  Parker,  115  S.  W. 
(Ky.)  215.  It  was  held  the  defend- 
ant's plant  had  but  one  departmient 
and  hence  all  the  employees  except 
the  superintendent  were  on  an 
equality.  S.  F.  Dana  &  Co.  v. 
Blackburn,  28  Ky.  L.  Rep.  675. 
90  S.  W.  237. 

202.  Louisville  &  Nashville  R. 
Co.  V.  Brown,  127  Ky.  732,  106 
S.  W.  795,  13  L.  R.  A.  1135,  n.  s. 
The  employees  of  a  railroad  com- 
pany controlling  and  directing  the 
movements  of  one  train  must,  with 
reference  to  those  controlling  an- 
other, be  regarded  as  agents  of  the 
company,  and  the  company  is  re- 
sponsible for  injuries  to  a  person 
of  the  one  class  resulting  from  the 
negligence  of  one  of  the  other. 
Louisville,  C.  &  L.  R.  Co.  v.  Ca- 
vens,  Admx.,  9  Bush  (Ky.)  569. 
Employees  on  trains  upon  different 
divisions  are  not  fellow-servants. 
Louisville  &  N.  R.  Co.  v.  Edmonds 
Admr.,  23  Ky.  L.  Rep.  1049,  64 
S.  W.  727.  It  was  held  that  an  en- 
gineer of  a  passenger  train  who  was 
injured  in  a  colUsion  with  a  freight 
train  could  recover  from  the  de- 
fendant company,  where  the  acci- 
dent was  caused  by  the  negligence 
of  those  in  charge  of  the  freight 
train.  Kentucky  Cent.  R.  Co.  v. 
Ackley,  87  Ky.  278,  8  S.  W.  691, 
12  Am.  St.  Rep.  480.  The  engi- 
neer, conductor  and  brakeman  on 


one  train  were  not  fellow-servants 
of  the  brakemen  upon  another 
train,  where  the  former  negligently 
permitted  their  train  to  stand  on  the 
main  track  on  the  other  train's 
time,  and  a  collision  resulted  be- 
tween the  two  trains.  Louisville  & 
N.  R.  Co.  V.  Brown,  32  Ky.  L.  Rep. 
522,  106  S.  W.  705,  13  L.  R.  A. 
1135,  n.  s.  Cases  to  the  contrary 
must  be  regarded  as  overruled. 
Thus  a  holding  that  engineers  and 
brakemen  are  in  the  same  class  or 
line  of  service,  and  the  fact  that  the 
engineer  served  on  a  passenger  and 
the  brakeman  on  a  freight  train 
does  not  affect  the  reason  and  pohcy 
of  implying,  as  between  them- 
selves, such  association,  knowl- 
edge and  trust  as  to  have  induced  an 
undertaking  mutually  to  assume 
the  risks  which  the  ordinary  skill 
and  care  of  each  other  in  his  line 
of  service  could  not  avert.  (Louis- 
ville &  N.  R.  Co.  V.  Robinson,  4 
Bush  (Ky.)  407),  is  not  now  the 
law.  So  Uke  holdings  in  Robinson  v. 
Louisville  &  N.  R.  Co.,  15  Ky.  L. 
Rep.  626,  24  S.  W.  625,  and  Louis- 
viUe  &  N.  R.  Co.  v.  Rains,  15  Ky. 
L.  Rep.  423,  23  S.  W.  505,  are  over- 
ruled by  the  later  cases. 

203.  Louisville  R.  Co.  v.  Hib- 
bitt,  139  Ky.  43,  129  S.  V^.  319; 
Milton's  Adm'x  v.  Frankfort  &  V. 
Traction  Co.,  139  Ky.  53, 129  S.  W. 
322. 
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So  a  work  train  employee  in  the  track  department  of  a 
railroad,  is  not  in  the  same  department  of  service  with  an 
engineer,  fireman  and  conductor  employed  in  the  trans- 
portation department.^"* 

And  members  of  a  switching  crew  in  charge  of  a  dif- 
ferent train  from  that  on  which  a  brakeman  was  em- 
ployed, are  not  his  feUow-servants.^"^ 

A  track  walker  on  a  railroad  and  trainmen  are  not 
feUow-servants.  They  are  in  distinct  and  separate  de- 
partments of  the  service.  ^"^ 

Employees  whose  duties  are  to  load  tenders  with  coal, 
and  brakemen  upon  trains,  are  not  fellow-servants,  where 
one  of  the  latter  is  injured  from  coal  falling  from  the 
tender.  ^""^ 

An  employee  upon  the  carriage  in  a  saw  miU  is  not  the 
fellow-servant  of  one  whose  duty  was  to  inspect  the  logs 
for  spikes  and  remove  them.^"* 

Other  illustrations  of  the  rule  are  given  in  the  note 
below.  209 


204.  Illmois  Cent.  R.  Co.  v. 
Tandy,  32  Ky.  L.  Rep.  962,  107 
S.  W.  715. 

205.  Cincimiati,  N.  O.  &  T.  P. 
R.  Co.  V.  HiU's  Admr.,  28  Ky.  L. 
R«p.  530,  89  S.  W.  523. 

206.  Louisville  &  N.  R.  Co.  v. 
Davis,  24  Ky.  L.  Rep.  1415,  71  S. 
W.  658. 

207.  LouisviUe  &  N.  R.  Co.  v. 
Clark,  32  Ky.  L.  Rep.  736,  106  S. 
W.  1184. 

208.  Covington  Saw  Mill  & 
Mfg.  Co.  V.  Clark,  116  Ky.  461, 
25  Ky.  L.  Rep.  694,  76  S.  W.  348. 

209.  Employees  in  mill  dif- 
ferent FLOORS.  An  employee  en- 
gaged on  the  first  floor  of  a  saw 
mill  in  oiling  and  caring  for  the 
machinery  and  an  employee  on  the 
second  floor  charged  with  the  duty 
of  looking  after  the  logs  and  re- 
moving the  staves,  are  not  fellow- 


servants,  neither  having  an  oppor- 
tunity to  observe  the  other  in  the 
performance  of  his  duty.  Swann- 
Day  Lumber  Co.  v.  Thomas,  129 
Ky.  799,  112  S.  W.  907. 

Employees  thawing  dynamite 
AND  foreman.  An  employee  whose 
duty  was  to  keep  up  a  furnace  fire 
held  not  to  assume  the  risk  of 
explosion  of  dynamite  placed  near 
the  fire  by  other  employees  to  thaw. 
They  were  operating  in  distinct 
departments  of  the  service.  Angel 
V.  Jehco  Coal  Min.  Co.,  25  Ky. 
L.  Rep.  108,  74  S.  W.  714. 

Engineer  and  dispatcher.  The 
engineer  of  a  train  and  those  serv- 
ants who  are  charged  with  the  duty 
of  notifying  him  that  there  is  a 
second  section  of  the  train,  are  not 
feUow-servants.  Cincinnati,  N.  0. 
&  T.  P.  R.  Co.  V.  Silvers,  126 
S.  W.  <Ky.)  120. 


1726  Master  and  Servant.  §  643 

§  643.  Non-delegable  duties. 

If  the  negligence  of  the  servant  is  in  connection  with  a 
duty  which  the  master  cannot  delegate,  the  rule  of  fellow- 
servants  does  not  apply. 

Thus,  the  duty  of  furnishing  reasonably  safe  appliances 
and  reasonably  safe  place  in  which  to  work  is  a  duty 
personal  to  the  master,  and  those  employees  who  are 
performing  the  master's  duty  in  this  respect  are  not 
feUow-servants  of  those  whose  duties  require  the  use 
of  them,  and  such  duty  of  the  master  extends  to  and 
includes  the  maintaining  of  a  reasonable  safe  track.  ^^^ 

So  failure  of  an  employee  in  charge  of  repairing  a  roof, 
to  warn  an  assistant  of  dangerous  conditions  created 
dioring  his  absence,  was  imputed  to  the  master.  ^^^ 

Conductor  as  vice-principal. 

The  train  parted,  and  the  engineer  ran  ahead  with  the 
front  section  and  whistled  for  brakes,  repeating  it  so  often 
as  to  alarm  the  people  along  the  road.  He  ran  on  thus  two 
and  one-half  miles,  passing  one  station,  then  checking  the 
front  section,  and  almost  as  soon  as  he  did  so  the  rear  sec- 
tion ran  into  it,  injuring  a  brakeman  who  was  on  the 
engine  so  that  he  died  after  nine  hours,  during  which  time 
he  was  unconscious.  The  other  brakeman  and  the  con- 
ductor were  in  the  caboose  and  did  not  discover  the  train 
had  parted.   It  was  held  that  the  conductor,  in  such  case, 

FlKBMAN      STEAM      BHOVBL      AND  INSPECTOR  OP  CARS  AND  HOSTLER. 

TRAINMEN.     An    employee    whose  A  car  inspector  at  a  junction  and  a 

duty  it  is  to  fire  a  steam  shovel  used  hostler   of   a   switch   engine   were 

in  the  construction  of  a  railroad,  is  not  feUow-servants   where  former 

not  a  fellow-servant  of  employees  injured.    Louisville  &  N.  R.  Co.  v. 

engaged  in  operating  a  train  on  Lowe,  118  Ky.  260,  25  Ky.  L.  Rep. 

such  railroad.    Oliver  v.  Roach,  31  2317,  80  S.  W.  768,  65  L.  R.  A.  122. 

Ky.  L.  Rep.  284,  102  S.  W.  274.  210.     Chesapeake  &  N.  R.  Co.  v. 

Inspector  and  men  in  charge  Denable,  23  Ky.  L.  Rep.  427,  63 

OF  ENGINE.     A  car  inspector  and  S.   W.   35;   Angel  v.  JeUico   Coal 

men  in  charge  of  engine  are  not  Miu.  Co.,  25  Ky.  L.  Rep.  108,  74 

fellow-servants.      They  are  in  dif-  S.  W.  414. 

ferent  departments  of  the  service.  211.    Anderson  v.  Republic  Iron 

LouisviUe  &  N.  R.  Co.  v.  Lowe,  66  &  Steel  Co.,  32  Ky.  L.  Rep.  723, 

S.  W.  (Ky.)  736.  995,  107  S.  W.  220. 
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was  the  representative  of  the  company,  and  not  a  fellow- 
servant  of  the  injured  brakeman:  that  such  conductor 
was  wilfully  negligent,  and  the  case  justified  the  award  of 
exemplary  damages. "  ^ 

Where  the  conductor  of  a  train  which  was  about  to  start 
directed  the  foreman  of  the  car  repairers  to  go  under  it  and 
fix  a  brake,  and  such  car  repairer  was  run  over  by  the  back- 
ing of  the  train  while  he  was  known  by  the  conductor  to  be 
there,  the  railroad  company  was  held  liable  under  the  rule 
of  respondeat  superior.  This  upon  the  ground  that  the 
train  and  its  movements  were  then  subject  to  the  order 
of  the  conductor,  and  he  was  therefore  pro  hae  vice 
the  superior  of  the  deceased  and  a  representative  or 
alter  ego  of  the  company.  If  a  superior  orders  a  subordi- 
nate into  a  place  of  danger,  it  is  his  duty  to  protect  him, 
and  in  the  performance  or  omission  of  this  duty  the 
superior  represents  the  principal.  ^^^ 

Foreman  as  vice-principal. 

A  foreman  of  a  gravel  crew  was  held  negligent  in  start- 
ing a  train  while  one  of  the  side  boards  upon  a  gravel  car 
was  insecm-ely  fastened  and  fell  upon  one  of  the  members 
of  his  crew;  and  hence  the  master  was  hable."* 

The  act  of  the  foreman,  as  to  directing  the  dropping  of  a 
log  when  it  was  several  feet  above  the  truck  on  which  it 
was  being  loaded,  was  the  act  of  a  vice-principal  over  the 
injured  employee."^ 

A  foreman  of  a  section  crew  represented  the  master  in 
the  province  of  imminent  danger  from  an  approaching 
train,  in  ordering  the  hand  car  quickly  removed  from  the 
track,  and  the  master  was  hable  for  the  injury  to  one  of  the 

212.  Newport  News  &  M.  V.  R.  214.  LouisviUe  &  N.  R.  Co.  v. 
Co.  V.  Dentzels,  Admr.,  91  Ky.  Hawkins,  21  Ky.  L.  Rep.  354,  51 
42,  14  S.  W.  958.  S.  W.  426. 

213.  Ritt's  Adm'r  v.  Louis-  215.  Gould  Const.  Co.  v.  Chil- 
viUe  &  N.  R.  Co.,  9  Ky.  L.  Rep.  der's  Admr.,  129  Ky.  536, 112  S.  W. 
307,  4  S.  W.  796.  622, 130  Am.  St.  Rep.  473. 
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crew  (a  rupture)  caused  by  such  quick  movement  and 
sudden  strain.^" 

A  section  foreman  is  not  a  fellow-servant  of  members 
of  Ms  crew,  when  he  fails  to  give  them  timely  warning  of 
the  approach  of  a  train.  ^" 

§  644.  Effect  of  contract. 

Under  a  contract  between  a  mine  owner  and  his  em- 
ployees, members  of  a  local  organization,  providing  that 
they  shaU  employ  a  man  to  "shoot  the  mines,"  and  that 
no  one  shall  be  allowed  to  shoot  out  of  turn,  aU  of  the 
employees  who  are  parties  to  the  agreement,  are  fellow- 
servants,  although  working  in  different  rooms.  ^^* 

§  645.  Dual  relation. 

The  rule  is  that  when  the  superior,  though  a  vice- 
principal,  is,  at  the  time  of  the  injury  to  an  employee, 
engaged  in  the  work  of  a  servant,  his  negligence  causing 
such  injury  is  that  of  a  fellow-servant."' 

XXIV.  Louisiana. 

Sec.  See. 

646.  General  rule.  duty  of  supplying  or  repair- 

647.  Employees  charged  with  the  ing  appliances  and  place  of 

work. 

§  646.  General  rule. 

There  is  no  statute  in  Louisiana.  The  decisions  are, 
to  some  extent,  confusing,  and  it  is  dif&cult  to  state 
precisely  what  the  law  is  in  this  state,  except  that  it  is 
very  favorable  to  the  employee.  ^^^ 

216.  Illinois  Cent.  R.  Co.  v.  219.  Illinois  Cent.  R.  Co.  v. 
Mcintosh,  26  Ky.  L.  Rep.  347,  Elliott,  26  Ky.  L.  Rep.  669,  82 
118  Ky.  145,  81  S.  W.  270.  S.  W.  374. 

217.  Chesapeake  &  O.  R.  Co.  v.  220.  "It  is  very  evident  that 
Richards,  Admr.,  126  S.  W.  (Ky.)  this  court  has  not  gone  to  extremes 
1105.  as    relates    to    the    fellow-servant 

218.  Edwards'  Adm'r  v.  Lam,  doctrine.  It  has  gone  as  far  as 
132  Ky.  32,  116  S.  W.  283,  119  S.  possible  of  late  years,  in  keeping 
W.  176, 131  S.  W.  795.  that  doctrine  within  due  bounds. 
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The  different  department  rule  is  adopted,  ^^^  and  the 
superior  servant  rule  has  been  applied  in  many  cases, ^^^ 
and  a  manager  has  been  held  not  a  fellow-servant.^" 


To  limit  it  still  further  would  be 
equivalent  to  abolishing  it  alto- 
gether. In  a  number  of  decisions 
of  recent  years,  although  conserva^ 
tive  upon  the  subject,  still  that 
rule  has  to  some  extent  been  main- 
tained." LinemueUer  v.  Arthur, 
127  La.  500,  53  So.  732. 

221.  LinemueUer  v.  Arthur,  127 
La.  500,  53  So.  732;  Levins  v. 
Bancroft,  Ross  &  Sinclair,  114  La. 
104,  38  So.  72.  In  order  to  consti- 
tute employees  fellow-servants,  it 
must  appear  that  the  servants 
engaged,  one  of  whom  is  injured  or 
killed,  are  in  the  same  common 
employment  and  engaged  in  the 
same  common  work,  under  that 
common  employment.  Where  en- 
gaged in  different  duties  in  the 
same  estabUshment,  the  rule  of 
fellow-servant  does  not  apply.  Mer- 
ritt  V.  Victoria  Lbr.  Co.,  Ill  La. 
159,  35  So.  497.  To  constitute  a 
feUow-service,  the  servants  must 
be  fellow-laborers  in  the  same  work 
of  the  same  department  of  the  com- 
mon emplojrment.  Stucke  v.  Or- 
leans R.  Co.,  60  La.  Ann.  172,  23 
So.  342. 

222.  Vicars  v.  Cumberland  T.  & 
T.  Co.,  52  La.  Ann.  2153,  28  So. 
367;  Wilson  v.  Banner  Lumber 
Co.,  108  La.  590,  32  So.  460  (water 
boy  not  feUow-servant  of  section 
foreman).  A  laborer  working  in 
discharging  the  vessel,  is  not  the 
fellow-servant  of  the  one  who  has 
charge  of  the  laborers  and  who  is 
to  see  to  tne  unloading  of  the  ship. 
Ingham  v.  John  B.  Honor  Co.,  113 
La.  1040,  37  So.  963.     The  court 


quite  recently  said  of  a  sawyer  in  a 
miU,  that  he  occupies  the  most 
responsible  position  in  the  mill 
and  there  is  no  one  in  the  mill  whose 
acts  should  more  directly  be  held 
to  be  the  acts  of  the  corporation 
than  his.  Evans  v.  Louisiana  Lbr. 
Co.,  Ill  La.  534,  35  So.  736.  The 
determination  does  not  appear  to 
have  been  based  upon  the  principle 
of  the  personal  duty  of  the  master 
in  respect  to  his  apphanees  nor 
upon  the  other  principle  held  by 
some  courts  and  by  this  court  of 
superior  and  subordinate,  but  upon 
soma  new  principle  adopted  by  this 
court,  which  can  only  be  conceived 
to  be,  though  not  so  stated  in  ex- 
press terms,  that  an  employee 
placed  in  charge  of  dangerous  ma- 
chinery or  appUances,  where  the 
safety  of  others  depend  upon  his 
sMU  and  caution,  represents  the 
master  in  these  respects. 

223.  Bonnin  v.  Town  of  Crow- 
ley, 112  La.  1026,  36  So.  842.  The 
court  evidently  adopts  the  doctrine 
laid  down  in  the  Ross  case  (112  TJ. 
8.  377)  as  the  court  states  that  case 
has  made  an  inroad  on  juris- 
prudence in  the  right  direction 
and  "we  have  apphed  the  new 
principle  there  estabhshed  at  the 
present  term."  (Referring  to  the 
case  of  Towns  v.  Railroad  Co.,  37 
La.  Ann.  630,  55  Am.  Rep.  508.) 
Van  Amburg  v.  Railroad  Co.,  37 
La.  Ann.  650,  55  Am.  Rep.  517. 
It  was  said,  however,  in  a  case 
where  the  question  was  whether 
the  engineer  in  a  factory  and  the 
fireman  therein  under  his  control 
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A  conductor  has  been  held  a  vice-principal.^^* 

A  locomotive  engineer,  a  member  of  a  switching  crew, 


were  fellow-servants:  "It  is  not 
the  mere  fact  that  the  chief  engi- 
neer had  control  over  the  fireman 
and  the  coal  passer  that  destroys 
the  relation  of  feUow-servants,  but 
the  additional  fact  that  he  suc- 
ceeded the  superintendent  and 
vice-principal;  that  he  had  full 
authority  to  provide  for  the  safety 
of  the  servants  and  had  the  man- 
agement of  the  factory,  and  in  view 
of  the  further  fact  that  it  is  the 
duty  of  the  master  to  supply  ma- 
chinery and  tools  and  to  see  to 
their  repair,  and  that  they  are 
kept  in  good  repair.  Mattise  v. 
Consumers  Ice  Mfg.  Co.,  46  La. 
Ann.  1535,  49  Am.  St.  Rep. 
356.  A  laborer  engaged  as  a  passer 
of  coal  at  the  boilers  of  defendant's 
ice  factory,  was  killed  by  the  explo- 
sion of  one  of  the  boilers.  The  ex- 
plosion was  caused  by  the  forma- 
tion of  a  "bag"  on  the  boilei". 
About  three  hours  prior  to  the  ex- 
plosion the  fireman  notified  the  en- 
gineer and  superintendent  in  charge 
of  the  formation  of  the  "bag,"  who, 
in  turn,  ordered  the  fireman  to  put 
out  the  fires  and  put  the  boiler  out 
of  service.  It  did  not  appear  that 
the  fireman  complied  with  the 
order.  Such  engineer  had  charge  of 
the  whole  factory,  with  authority  to 
employ  and  discharge  the  fireman 
and  other  employees,  including 
the  deceased.  It  was  held  that  such 
engineer  was  a  vice-principal  in 
respect  to  the  deceased.  That  the 
giving  of  the  order  to  the  fireman 
to  cut  off  the  boiler  was  not  suffi- 
cient to  reheve  the  master.  That 
the  rule  referred  to  by  Bailey  in  his 
work  on  "Master's  Liability,"  page 


129,  as  prevaiUng  in  particular 
states,  in  substance  that  the  mas- 
ter (as  to  repairs)  is  personally 
present  all  the  time,  even  in  the 
performance  of  actual  labor,  is 
adopted  to  the  extent  only  that  the 
knowledge  of  the  vice-principal, 
who  is  present,  that  machinery  is 
dangerously  defective,  is  the  knowl- 
edge of  the  principal.  Mattise  v. 
Consumers  Ice  Mfg.  Co.,  46  La. 
Ann.  1535,  49  Am.  St.  Rep.  356. 

224.  An  engineer  of  a  construc- 
tion train  was  killed  by  the  break- 
ing of  a  bridge  not  completed,  but 
used  in  connection  with  the  con- 
struction of  the  road.  The  insufB- 
ciency  of  the  bridge  for  such  use, 
and  the  rate  of  speed  at  which  the 
engineer  propelled  the  engine,  were 
the  alleged  causes  of  the  disaster. 
While  it  must  have  appeared  that 
the  engineer  knew  and  appreciated 
the  danger  of  passing  over  the 
bridge  at  an  unsafe  rate  of  speed,  it 
was  held  that  the  conductor  in 
charge  was  negUgent  in  not  signal- 
ing him  to  slacken  the  speed  of  the 
train  at  that  place,  and  practically 
that  the  engineer  was  free  from 
contributory  negligence  in  not  do- 
ing so  without  signal.  It  was  fur- 
ther held  that  the  conductor  was  a 
vice-principal.  Van  Amburg  v. 
Raihoad  Co.,  37  La.  Ann.  650, 
55  Am.  Rep.  517.  A  foreman  of  a 
gang  of  men  hauling  dirt  on  flat 
cars,  held  not  a  fellow-servant  of 
the  conductor  of  the  train.  The 
court  adheres  to  the  doctrine  of 
consociation  and  the  separate  de- 
partment theory.  Dobson  v.  New 
Orleans  &  W.  R.  Co.,  52  La.  Ann. 
1127,  27  So.  670. 
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is  a  fellow-servant  with  the  other  members  of  such  crew.  ^^' 
Where  it  was  alleged  that  the  injury  to  a  brakeman 
while  engaged  in  couphng  cars  was  due  to  the  neghgenee 
of  the  engineer  ia  the  manner  in  which  he  moved  the  train 
against  a  stationary  car,  it  was  said  (the  case  being 
decided  upon  other  grounds),  in  the  particular  operation 
of  couphng  trains,  doubtless  the  relation  between  engineer 
and  brakeman  have  aU  the  features  of  fellow-service;  and, 
as  already  intimated,  if  the  engineer's  neghgenee  was  the 
sole  cause  of  the  injury,  the  overwhelming  weight  of 
authority  would  exempt  the  company  from  Uability.^^^ 

§  647.  Employees  charged  with  the   duty  of  supplying 
or  repairing  appliances  and  place  of  work. 

The  rule  in  this  state  in  respect  to  supplying  reasonably 
safe  appliances  and  maintaining  them  in  a  suitable  condi- 
tion of  repair,  is  that  they  are  duties  personal  to  the 
master.^" 

XXV.  Maine. 

Sec.  Sec. 

648.  General  rule.  Foreman  in  ctarge  of  con- 

649.  Illustrations.  stnietion  train. 

Foreman  and  employees.  Switch  tender  and  fireman. 

§  648.  General  rules. 

In  Maine  there  is  no  statute.  The  general  rule  that  a 
master  is  not  Hable  for  an  injury  caused  to  a  servant  by 
the  carelessness  of  another  servant  in  the  same  common 
employment,    unless   the   master   is   neghgent   in   som.e 

225.  Day  v.  Louisiana  Western  charge  of  loading  a  vessel,  in  failing 
R.  Co.,  121  La.  180,  46  So.  203.  to  remove  or  mouse  a  block  at- 

226.  Towns  v.  Vicksburg  S.  &  tached  to  the  boom,  upon  Ms 
P.  R.  Co.,  37  La.  Ann.  630,  55  attention  being  called  to  its  dan- 
Am.  Rep.  508.  gerous  position,  it  not  being  in  use, 

227.  Mattise  v.  Consumers  Ice  represented  the  personal  duty  of 
Mfg.  Co.,  46  La.  Ann.  1535,  49  the  master.  Anderson  v.  Elder,  105 
Am.  St.  Rep.  356.     A  foreman  in  La.  672,  30  So.  120. 
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matter   he   expressly   or   impliedly   contracts   with   the 
servant  to  do,  is  the  well-settled  law  of  the  state.  ^^* 

Servants   superior  in   grade   are   nevertheless   fellow- 
servants,^^'  except  where  exercising  non-delegable  duties, 


228.  The  court  state:  "Who  is 
a  fellow-servant  withiii  the  mean- 
ing of  the  rule  is  a  question  much 
discussed  upon  which  the  authori- 
ties very  essentially  disagree.  Dif- 
ferent courts  entertain  different 
theories  and  views.  This  general 
rule  had  been  extracted  from  the 
authorities;  the  decided  weight  of 
authority  is  to  the  effect  that  all 
who  serve  the  same  master,  work 
under  the  same  control,  derive 
authority  and  compensation  from 
the  same  source,  and  are  engaged 
in  the  same  general  business,  though 
it  may  be  in  different  grades  or  de- 
partments of  it,  are  fellow-servants 
who  take  the  risks  of  each  other's 
negligence.  This  seems  to  be  an 
unobjectionable  definition;  but  be- 
ing general,  difficulty  arises  in 
applying  it  to  cases.  The  fact  that 
the  negligent  servant  in  his  grade 
or  employment,  is  superior  to  the 
servant  injured,  does  not  in  the 
opinion  of  most  courts,  take  the 
case  out  of  the  rule ;  they  are  equally 
fellow-servants  and  the  master 
is  not  liable.  Within  the  mean- 
ing of  this  rule,  a  mere  foreman 
of  work  is  generally  regarded  as  a 
fellow-servant  with  those  under  his 
control.  But  if  the  master  has  dele- 
gated to  the  foreman  or  superin- 
tendent the  care  and  management 
of  the  entire  business  or  a  distinct 
department  thereof,  then  the  rule 
may  be  different.  These  views  are 
in  general  acceptable  to  us  and  we 
think  our  own  cases  are  in  accord 
with  them.   It  is  said  in  some  cases 


that  the  exception  to  the  rule 
presses  more  strongly  against  cor- 
porations than  against  natural 
persons.  This  is  not  generally  ad- 
mitted. We  do  not  see  why  the 
principle  would  not  be  the  same. 
But  corporations  are  more  likely  to 
deal  through  general  agents,  than 
individuals  or  firms  are."  Doughty 
V.  Penobscot  Log  Driving  Co.,  76 
Me.  145. 

229.  Small  v.  AUington  &  Cur- 
tis Mfg.  Co.,  94  Me.  551;  Doughty 
V.  Penobscot  Log  Driving  Co.,  76 
Me.  145;  Cowan  v.  Umbagog  Pulp 
Co.,  91  Me.  26.  "The  master's 
liability  to  one  servant  for  the 
negligence  of  another  in  no  way 
depends  upon  the  superior  rank  of 
the  negligent  servant.  Those  per- 
forming duties  personal  to  the 
master  such  as  providing  appli- 
ances and  safe  places  for  the  servant 
to  work,  etc.,  represent  the  master 
and  for  whose  neglect  in  the  per- 
formance of  these  duties  he  is 
responsible.  In  the  performance 
of  those  duties  which  relate  to  a 
servant,  they  are  fellow-servants 
whatever  their  grade  or  rank." 
Small  V.  AUington  &  Curtis  Mfg. 
Co.,  94  Me.  551.  The  court  on  a 
prior  occasion,  gave  expression  to 
the  doctrine  in  this  state  as  re- 
spects the  relation  of  superior  and 
subordinate  as  follows:  "Where 
there  is  one  general  object  in  ob- 
taining which  a  servant  is  exposed 
to  risks,  if  he  is  injured  by  the 
negligence  of  another  whilst  en- 
gaged  in   furthering   of   the   same 
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although  the  general  manager  and  head  of  department 
rule  is  recognized.^'" 

The  non-delegable  duties  iaclude  those  of  iaspection,^'i 
and  repair, ^'^  as  well  as  furnishing  safe  and  suitable 


object,  hie  is  not  entitled  to  sue  the 
master,  and  it  does  not  matter 
that  they  are  not  engaged  in  the 
same  kind  of  work.  Nor  is  the  rule 
altered  by  the  fact  that  the  serv- 
ant guilty  of  neghgenee  is  a  servant 
of  superior  authority,  whose  lawful 
directions  the  other  is  bound  to 
obey."  Blake  v.  Maine  Central  R. 
Co.,  70  Me.  60,  35  Am.  Rep.  297. 
Foreman  when  not  a  vice- 
principal.  A  foreman,  superin- 
tendent or  overseer  of  a  job  of  work 
is  not  on  that  account  to  be  re- 
garded other  than  as  a  fellow- 
servant.  Whether  an  employee 
occupies  the  position  of  a  fellow- 
servant  to  another  depends  upon 
whether  the  person  whose  status  is 
in  question,  is  charged  with  the 
performance  of  a  duty  which  prop- 
erly belongs  to  the  master.  What  he 
is  employed  to  do  is  a  question  of 
fact.  Where  the  facts  are  not 
disputed  the  question  is  one  of  law. 
Duve  V.  Lewiston,  83  Me.  211,  22 
Atl.  112.  It  is  settled  law  in  this 
state  that  an  employer  is  not  re- 
sponsible to  an  employee  for  an 
injury  received  through  the  care- 
lessness of  a  fellow-servant,  and  it  is 
equally  well  settled  that  the  fore- 
man, superintendent,  or  overseer 
of  a  job  of  work  is  not  on  that 
account  to  be  regarded  as  other 
than  a  fellow-laborer  with  those 
who  are  at  work  under  him.  Such 
an  employment  does  not  elevate 
him  to  the  dignity  of  a  vice- 
principal.  Hence  it  was  held  that  a 
oity  was  not  liable  for  an  injury  to 
M.  &  S.— 51 


a  laborer  employed  in  .constructing 
a  sewer,  when  caused  by  the  care- 
lessness of  one  who  had  the  over- 
sight and  direction  of  the  work. 
Conley  v.  Portland,  78  Me.  217,  3 
Atl.  658. 

230.  Doughty  v.  Penobscot  Log 
Driving  Co.,  76  Me.  145.  See  also 
Mayhew  v.  SuUivan  Mining  Co., 
76  Me.  100.  The  superintendent  of 
a  railroad  company  is  to  such  an 
extent  in  the  charge  of  a  depart- 
ment of  the  business  of  a  railroad 
company,  that  his  act  wiU  be 
chargeable  to  the  company.  His 
negligence  is  its  negUgenee.  And  a 
train  dispatcher  or  other  officer 
acting  in  his  place  or  performing 
his  duties,  stands  in  the  same  rela^- 
tion.  Laskey  v.  Canadian  Pao.  R. 
Co.,  83  Me.  461,  22  Atl.  367. 

231 .  Donnelly  v.  Booth  Bros.  & 
Hurricane  Isle  Granite  Co.,  90 
Me.  110.  See  also  next  note. 

232.  It  is  the  settled  law  of 
Maine  that  those  servants  of  the 
master  who  are  employed  in  the 
furnishing  or  repair  of  machinery 
and  appliances  are  not  the  feUow- 
servants  of  those  who  are  employed 
in  their  use.  Thus  it  is  said:  "To 
provide  machinery  and  keep  it  in 
repair  and  to  use  it  for  the  purpose 
intended,  are  very  distinct  mat- 
ters. They  are  not  employment 
in  the  same  common  business, 
tending  to  the  same  common  re- 
sults. The  one  can  properly  be 
said  to  begin  only  where  the  other 
ends.  The  two  persons  may  indeed 
work  under  the  same  master  and 
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appliances,^''  and  instruction  and  warning  as  to  inex- 
perienced servants,  or  as  to  experienced  servants  where 
the  defect  is  latent. ^'^ 

However,  where  safe  and  suitable  appliances  are  fur- 
nished, one  negligent  in  setting  them  up  is  a  fellow- 
servant  of.  one  injured  by  such  negUgence.^'^ 

So  if  the  master  fiu-nishes  a  sufficient  supply  of  suitable 
appliances,  to  take  the  place  of  those  becoming  defective, 
the  negligence  of  a  servant  whose  duty  it  is  to  make  the 
selection,  in  selecting  an  unsafe  one,  is  that  of  a  fellow- 
servant.^'^ 

As  to  scaffolds,  if  the  master  undertakes  to  furnish 
them  as  completed  appliances  the  duty  to  see  that  they 
are  safe  is  non-delegable,  but  if  he  merely  furnishes  the 
material  the  rule  of  fellow-servant  applies  where  the 
material  is  suitable  and  the  negligence  is  that  of  the  serv- 
ants building  the  scaffold.^" 


receive  their  pay  from  the  same 
source,  but  this  is  not  sufficient. 
They  must  be  engaged  at  the  same 
time  in  a  common  purpose  or  em- 
ployed in  the  same  general  business. 
A  servant  engaged  in  the  use  of  ma- 
chinery, so  far  as  regards  the  repair 
of  the  machinery  used,  stands  in 
the  same  position  as  any  person  not 
a  servant,  but  who  was  rightfully 
in  his  or  her  position,  and  the  same 
responsibility  and  liabilities  rest 
upon  the  master  for  acts  of  him- 
self or  his  servants  as  would  in  such 
case.  Shanney  v.  Androscoggin 
MiUs,  66  Me.  420,  426.  However, 
in  Twombly  v  .Consolidated  Elec- 
tric Light  Co.,  98  Me.  353,  it  is  said 
that  "doubtless  there  are  some 
duties  respecting  the  repair  of  ap- 
pliances which  the  master  may  so 
delegate  to  a  servant  as  to  escape 
responsibility  for  the  negligence  of 


the  servant  in  performing  them; 
and  doubtless  there  are  some  duties 
which  the  master  may  not  thus  dele- 
gate. The  line  between  these 
classes  of  duties  must  necessarily  be 
shadowy,  and  any  rule  stating  them 
must  be  indefinite." 

233.  Beal  v.  Bryant,  99  Me. 
112,  Hall  V.  Emerson-Stevens  Mfg. 
Co.,  94  Me.  445. 

234.  Wyman  v.  Berry,  106  Me. 
43;  Hume  v.  Fort  Halifax  Power 
Co.,  106  Mich.  78. 

235.  Loud  V.  Lane  &  Libby, 
103  Me.  309. 

236.  Amburg  v.  International 
Paper  Co.,  97  Me.  327.  See  also, 
to  same  effect,  Rounds  v.  Carter, 
94  Me.  535. 

237.  McCarthy  v.  Claflin,  99 
Me.  290;  Pellerin  v.  International 
Paper  Co.,  96  Me.  388. 
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§  649.  Illustrations. 

The  conductor  and  engineer  operating  a  train  are  fellow- 
servants,  and  hence  one  cannot  recover  from  the  company 
for  injuries  caused  by  the  negUgence  of  the  other.  ^^^ 

So  an  em.ployee  who  rem.oves  a  plank  over  a  drain  in  a 
mill  and  neglects  to  replace  it,  whereby  another  employee 
is  injured,  is,  as  to  such  act,  a  fellow-servant,  the  plank 
being  held  an  appUance  furnished  by  the  master.^'' 

Where  a  sectionman  was  kUled  by  the  alleged  negli- 
gence of  the  engineer  upon  a  train,  in  the  manner  in  which 
he  ran  his  engine,  he  could  not  recover,  since  the  negli- 
gence, if  any,  was  that  of  his  feUow-servant.^^" 

Foreman  and  employees. 

Where  a  foreman  had  knowledge  that  a  loose  timber  was 
so  placed  that  injury  was  imminent  to  employees  working 
under  it,  and  he  failed  to  remove  it,  his  conduct  was  that 
of  a  feUow-servant.  ^*^ 

So  where  a  crew  of  m.en  were  engaged  under  a  forem.an 
or  superintendent  in  repairing  a  dam  for  a  log  driving  com- 
pany, incorporated  by  the  laws  of  the  state,  and  one  of  the 
laborers  was  injured  by  the  carelessness  of  another,  who 
acted  under  the  direction  and  imjnediate  observation  of 
the  foreman  in  doing  the  particular  act  complained  of, 
such  foreman  and  such  injured  employee  was  held  to  be 
fellow-servants.  ^  *  ^ 

Foreman  in  charge  of  construction  train. 

A  person  in  charge  of  a  raihoad  construction  train 
ordered  an  employee  to  jump  upon  a  car  from  a  station 
platform,  while  the  train  was  in  motion.  He  caught  hold 
of  a  stake  in  a  platform  ear,  the  stake  at  the  time  not  being 
properly  secured  by  the  dog  or  pawl  which  serves  to  keep 
the  stake  in  a  firm  and  upright  position,  and  thereby 

238.  Laskey  v.  Canadian  Pac.  R.  Co.,  70  Me.  60,  35  Am.  Rep. 
R.  Co.,  83  Me.  461,  22  Atl.  367.  297. 

239.  Stewart    v.    International  241.    Beaulieu  v.  Portland,  48 
Paper  Co.,  96  Me.  30,  51  Atl.  237.  Me.  291. 

240.  Blake   v.    Maine    Central  242.     Doughty  v.  Penobscot  Log 

Driving  Co.,  76  Me.  145. 
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fell  under  the  wheels  and  was  injured.  It  was  held  the 
conductor  who  gave  the  order  and  the  employee  who 
neglected  to  put  the  pawl  in  place  were  feUow-servants  of 
the  inJTu-ed  employee.^** 

Switch  tender  and  fireman. 

A  switch  tender  in  charge  of  a  semaphone,  and  a 
locomotive  fireman,  are  feUow-servants,  where  the  negli- 
gence of  the  former  in  not  properly  adjusting  the  hghts 
resulted  in  a  colUsion  ia  which  the  fireman  sustained 
injuries.^** 

XXVI.  Maeyland. 

§  650.  General  rule. 

There  is  no  employer's  liability  statute  in  Maryland, 
and  in  no  state  in  this  country  is  the  defense  of  fellow- 
servants  less  broken  in  upon  by  exceptions  than  in 
Maryland.  2" 


243.  Cassidy  v.  Maine  Cen- 
tral R.  Co.,  76  Me.  488. 

244.  Tillson  v.  Maine  Central 
R.  Co.,  102  Me.  463,  67  Atl.  407. 

245.  Tte  doctrine  in  this  state 
is  fuUy  stated  by  the  court  as 
follows:  "It  is  now  settled  there  is 
no  contract  obligation  imposed 
upon  the  master  from  the  mere 
relation  he  bears  to  his  servant,  to 
provide  machinery  of  any  particu- 
lar character  or  description  to  be 
operated  by  the  latter.  Nor  is  there 
any  implied  undertaking  on  the 
part  of  the  former,  resulting  from 
the  mere  relation  of  employer,  that 
the  machinery  shall  be  kept  free 
from  defects,  such  as  may  expose 
the  servant  to  danger.  The  servant 
is  a  free  agent  to  select  the  em- 
ployment into  which  he  enters 
and  in  contracting  for  the  wages  he 
is  to  receive,  must  be  supposed  to 
take  into  accoxmt  the  risks  to  which 


the  employment  may  expose  him, 
and  among  those  risks  are  the  de- 
fects and  accidents  of  the  machin- 
ery and  the  negligence  and  want  of 
caution  of  fellow-servants  in  the 
common  employment.  To  hold  the 
master  liable  to  the  servant  for  all 
the  injuries  resulting  to  the  latter 
from  defects  in  the  machinery  or 
materials  upon  which  he  may  be 
employed,  or  from  the  negligence  of 
fellow-servants  engaged  in  the 
common  employment,  would  go  far 
to  impede,  if  not  to  make  it 
impossible  to  carry  on  many  of  the 
great  works  of  the  country.  All 
that  can  be  required  of  the  master, 
and  for  the  neglect  of  which  he  is 
responsible  to  the  servant,  is  that  he 
shall  use  due  care  and  reasonable 
diligeace  in  providing  safe  and 
sound  machinery  and  in  the  selec- 
tion of  fellow-servants  of  compe- 
tent sMU  and  prudence,  so  as  to 
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Neither  the  superior  servant^"  nor  the  different  de- 


make  it  reasonably  probable  that 
injury  -will  not  occur  in  the  exer- 
cise of  the  employment.  He  is 
required,  also,  as  far  as  he  can  by 
reasonable  care,  to  avoid  exposing 
his  servant  to  extraordinary  risks 
which  could  not  have  been  reason- 
ably anticipated  at  the  time  of  the 
contract  of  service,  though  as  to 
such  extraordinary  risks  the  master 
does  not  guarantee  against  them. 
.  .  .  From  these  general  prin- 
ciples it  follows  that  the  master 
is  not  Hable  to  his  servant  for  any 
injury  occasioned  by  a  defect  of 
machinery  furnished  to  the  latter 
to  operate,  unless  he  was  negligent 
in  providing  such  machinery,  or, 
if  he  knew  of  the  defect,  in  omitting 
to  warn  the  servant  of  its  existence. 
And,  where  the  defect  producing 
the  injury  complained  of,  was  the 
consequence  of  the  incompetency 
or  neglect  of  a  fellow-servant,  or 
where  the  origin  of  the  defect  did 
not  appear,  it  has  been  held  that 
the  master  was  not  liable  to  his 
servant,  it  not  appearing  that  he 
had  been  guilty  or  negligent  either 
in  selecting  the  fellow-servant  or 
in  providing  the  machinery  in 
which  the  defect  occurred."  Won- 
der V.  Bait.  &  O.  R.  Co.,  32  Md. 
411,  3  Am.  Rep.  143.  As  to  who 
are  fellow-servants,  the  court  say: 
"The  decided  weight  of  authority 
is  to  the  effect  that  all  who  serve 
the  same  master,  work  under  the 
same  control,  deriving  authority 
and  compensation  from  the  same 
source,  and  are  engaged  in  the  same 
general  business,  though  it  may  be 
in  different  departments  of  it,  are 
fellow-servants,  each  taking  the 
risks    of    the    other's    neghgenee. 


Or,  to  state  the  rule  more  generally, 
.  .  .  all  who  are  engaged  in 
accomplishing  the  ultimate  pur- 
pose in  view, — that  is,  the  running 
of  the  road, — must  be  regarded  as 
engaged  in  the  same  general  busi- 
ness within  the  meaning  of  the 
rule.  ...  It  follows,  there- 
fore, that  the  brakeman  on  the 
train  is  in  the  same  common  em- 
ployment with  the  mechanics  in 
the  shops  to  repair  and  keep  in 
order  the  machinery,  and  with  the 
inspector  of  machinery  and  rolling 
stock  of  the  road,  and  the  superin- 
tendent of  the  movement  of  trains." 
Wonder  v.  Baltimore  &  O.  R.  Co., 
32  Md.  411,  3  Am.  Rep.  143;  See 
also  Hanrathy  v.  Railway  Co.,  46 
Md.  286;  Yates  v.  McCullough  Iron 
Co.,  69  Md.  370,  16  Atl.  280. 

246.  State  v.  Schwind  Quarry 
Co.,  97  Md.  696,  55  Atl.  366  (fore- 
man). The  doctrine  of  superior  and 
subordinate  is  not  recognized  in 
this  state,  except  where  the  middle 
man  or  superintendent  is  intrusted 
with  the  discharge  of  the  duty  in- 
cumbent upon  the  master,  as  be- 
tween the  latter  and  the  servant. 
If  the  master  relinquishes  all  super- 
vision of  the  work  and  intrusts 
not  only  the  supervision  and  direc- 
tion of  the  work,  but  the  selection 
and  employment  of  laborers  and 
the  procuring  of  materials,  ma- 
chinery and  other  instrumentalities 
necessary  for  the  service,  to  the 
judgment  and  discretion  of  a  man- 
ager or  superintendent,  in  such  case 
the  latter  becomes  a  vice-principal 
and  for  his  omission  or  negligence 
in  the  discharge  of  those  duties  the 
principal  will  be  hable.  It  was  said : 
"All  the  cases  agree  in  holding  that 


1738 


Master  and  Sebvant. 


§650 


partment^*'  rule  is  recognized,  and  wMle  the  duty  to 


there  is  no  obligation  on  the  part  of 
the  master  to  give  his  own  personal 
supervision  to  the  execution  of  the 
work,  but  that  he  may  delegate 
that  power  to  a  superintendent  or 
foreman,  and  it  is  held  by  aU  the 
English  eases  and  by  a  decided  pre- 
ponderance of  those  of  this  coun- 
try, that  such  superintendent  or 
foreman  is  a  fellow-servant  within 
the  rule,  and  that  the  omission  or 
negligence  of  such  superintendent 
or  foreman  is  among  the  incidents 
of  the  service,  the  risks  of  which 
the  servant  takes  upon  himself  as 
between  him  and  the  master  when 
he  enters  the  employment."  State 
to  use  of  Hamlin  v.  Malster  & 
Reany,  57  Md.  287.  Thus  where  an 
employee  was  engaged  in  shoveUng 
grain  from  the  cars  into  the  hop- 
pers of  an  elevator,  and  being  so 
employed  he  was  ordered  by  the 
foreman,  whose  orders  he  was 
required  to  obey,  to  assist  in  hauling 
in  and  fastening  to  the  pier  of  the 
elevator  a  vessel  to  be  loaded,  and 
the  vessel  had  been  brought  to  the 
pier  by  a  steam  tug  commanded 
by  an  employee  of  the  defendant, 
and  the  specific  act  of  neghgence 
charged  was  that  the  captain  of  the 
tug  neglected  to  have  the  yards  of 
the  vessel  properly  stayed,  so  as  to 
avoid  contact  with  the  elevator 
building,  and  as  a  result  the  yards 
came  in  contact  with  the  building, 
knocking  off  a  piece  of  slate,  which 
fell  upon  the  plaintiff,  injuring  him. 
It  was  said:  "The  Uabihty  of  the 
master  is  not  enlarged  or  made  dif- 
ferent by  the  fact  that  the  injured 
servant  is  inferior  in  grade,   nor 


that  the  offending  servant  and  the 
one  injured  should  be  at  the  same 
time  engaged  in  the  same  particular 
work."  Hence,  it  was  held  that  the 
captain  of  the  tug  and  the  employee 
injured  were  fellow-servants.  Balti- 
more Elevator  Co.  v.  Neal,  65 
Md.  438,  5  Atl.  338.  It  was  held 
that  an  employee  at  a  monthly  sal- 
ary, acting  as  chief  manager  in 
charge  of  extensive  works,  without 
authority  to  buy  new  articles  or  to 
repair  machinery,  but  who  some- 
times made  slight  repairs  without 
orders,  who  hired  and  discharged 
employees,  kept  and  reported  their 
time  to  the  oflBeers  of  the  company, 
and  who  frequently  inspected  the 
works,  was  but  a  feUow-servant  of  a 
workman  who  was  injured  by  a  car- 
riage in  the  factory  leaving  the 
track,  caused  by  the  track  being 
worn  and  uneven,  and  the  wheels 
of  the  carriage  being  also  worn; 
that  his  injury  was  caused  by  the 
neghgence  of  the  manager  in  the 
care  of  the  machinery.  Yates  v. 
McCuUough  Iron  Co.,  69  Md. 
370,  16  Atl.  280. 

247.  The  different  department 
rule  is  expressly  repudiated.  Won- 
der V.  Baltimore  &  O.  R.  Co.,  32 
Md.  411,  3  Am.  Rep.  143.  Where  a 
laborer  of  a  city  working  in  a  sewer 
was  injured  by  the  negligence  of  an 
engineer  in  charge  of  a  steam 
hoisting  apparatus  in  permitting 
the  cage  to  drop,  it  was  held  that 
they  were  fellow-servants,  though 
engaged  in  different  grades  or  de- 
partments of  the  service.  Mayor, 
etc.,  of  Baltimore  v.  War,  77  Md. 
593,  27  Atl.  85. 
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'furnish."  a  safe  place  ^*^  and  safe  appliances  ^^^  is  recog- 


248.  Pennsylvania  Steel  Co.  v. 
Nace,  113  Md.  460. 

249.  The  relation  of  those 
agents  or  servants  who  are  in- 
trusted with  the  purchase  and  sup- 
pljdng  of  machinery  in  the  first 
instance,  is  clearly  defined  by  the 
court.  Thus  it  is  said :  "It  was  the 
duty  of  the  defendant  to  supply,  as 
as  far  as  it  could  be  done  by  the 
exercise  of  due  and  proper  care, 
safe  and  sound  machinery.  The 
persons  specially  authorized  to 
make  the  selection  and  purchase  of 
the  engine  must  be  taken  as  the 
representatives  of  the  defendant, 
and  any  omission  or  neglect  com- 
mitted by  them  must  be  regarded 
as  that  of  the  defendant  and  for 
which  it  is  liable.  Those  agents 
therefore  are  not  to  be  regarded  as 
fellow-servants  of  those  operating 
it,  for  in  respect  to  the  selection  and 
purchase  of  the  engine,  they  acted 
as  agents  representing  the  principal 
in  regard  to  matters  for  which  the 
latter  might  be  liable  to  his  serv- 
ants." Cumberland  &  Perm.  R. 
Co.  V.  Moran,  44  Md.  283.  In 
commenting  upon  this  ease,  the 
same  court  say  that  it  did  not  follow 
from  what  they  had  said  that  Jor- 
don  (who  was  one  of  the  purchasing 
agents)  was  not,  in  his  ordinary 
emplojrment,  as  master  of  machin- 
ery, a  fellow-servant  of  the  fireman 
who  was  injured.  Yates  v.  Mc- 
Cullough  Iron  Co.,  69  Md.  370, 
16  Atl.  280.  The  facts  were  that  the 
superintendent  and  master  me- 
chanic of  the  railroad  company  pur- 
chased a  second  hand  engine  the 
boiler  of  which  exploded,  killing 
the   fireman.      It   was   said:     "It 


does  not  follow,  however;  that  be- 
cause the  master  mechanic  acted 
in  a  distinct  and  special  employ- 
ment in  making  the  selection  of  the 
engine,  that  therefore  he  was  not  a 
fellow-servant  with  those  operat- 
ing it  in  his  ordinary  employment 
as  master  of  machinery.  Whether 
he  is  a  fellow-servant  of  the  de- 
ceased or  not  we  need  not  decide." 
Where,  however,  an  employee 
was  injured  while  working  with  a 
steam  hammer  which  was  alleged 
to  have  been  defective,  it  was  held 
that  he  could  not  recover,  although 
his  injuries  were  caused  by  the  de- 
fective condition  of  the  hammer  or 
by  negligence  of  the  agents  of  the 
defendant,  or  by  both  combined, 
without  showing  also  that  the 
defendant  did  not  use  reasonable 
care  in  procuring  for  its  operation 
sound  machinery  and  faithful  and 
competent  employees;  that  the 
foreman  in  charge  of  the  shop  was 
the  plaintiff's  fellow-servant.  Han- 
rathy  v.  Northern  Central  R.  Co., 
46  Md.  280.  A  foreman  who  had 
general  charge  of  his  department, 
with  power  to  hire  and  discharge 
all  the  men  therein,  was  not  the 
fellow-servant  of  an  employee  there- 
in as  to  the  act  of  promising  to 
furnish  a  safe  belt  in  place  of  a  de- 
fective one,  upon  request,  which  Ke 
failed  to  do,  where  the  employee 
was  injured  by  the  bursting  of  the 
belt.  Maryland  Steel  Co.  v.  Engle- 
man,  101  Md.  661,  61  Atl.  314. 
But  employees  who  selected  dirt 
cars,  some  without  brakes,  in  mak- 
ing up  dirt  trains,  were  held  fellow- 
servants  of  an  employee  injured 
while  working  on  a  trestle  by  such 
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nized  as  a  non-delegable  duty,  yet  the  inspection  and 
repair  is  held  to  be  delegable.  ^^^ 

So  the  duty  to  give  signals  is  a  delegable  one.^" 
And  a  train  dispatcher,  employed  by  the  division  super- 
intendent, though  he  has  power  to  employ  and  discharge 
brakemen  and  firemen,  and  has  general  charge  of  the 
movement  of  trains,  is  a  feUow-servant  of  an  engineer 
who  is  also  subject  to  the  directions  of  the  division  super- 
intendent."^ 

XXVII.    Massachusetts. 


See. 

651.  Statutory  provisions. 

Domestic  servants  and  farm 

laborers. 
Effect  of  statute  as  a  whole. 

652.  Leading  case. 

653.  Department  and  consociation 

theory  disapproved. 


Sec. 

654.  Non-delegable  duties. 

Inspection  of  foreign  cars. 

655.  Details  of  work. 

656.  Superior  servants    not    vice- 

principals. 

657.  Persons  held  fellow-servants. 


§  651.  Statutory  provisions. 

The  Employers'  Liability  Act  in  this  state  applies  to 
all  employers,  except  certain  provisions  thereof.    It  was 


oars  coming  against  the  one  upon 
which  he  was  at  work.  Maryland 
Clay  Co.  V.  Goodnow,  95  Md.  330, 
51  Atl.  292. 

250.  In  this  state  an  inspector 
or  repair  man  is  a  fellow-servant  of 
one  injured  by  the  failure,  or  insuf- 
ficiency of  the  fulfillment  of  such 
duty.  Wonder  v.  Baltimore  &  O. 
R.  Co.,  32  Md.  411,  3  Am.  Rep.  143. 
A  servant  in  a  coal  mine  employed 
to  inspect  pumps,  mining  machin- 
ery and  pipe  line  in  the  mine,  is  a 
fellow-servant  of  one  employed  to 
dig  coal.  Harris  v.  Consolidated 
Coal  Co.,  Ill  Md.  209,  73  Atl.  803. 

251.  A  car  inspector  and  gang 
foreman  are  fellow-servants  of  em- 
ployees repairing  cars,  where  the 
former  fail  to  set  a  signal  to  protect 


the  latter  while  repairing  cars. 
Smith  V.  Philadelphia,  B.  &  W.  R. 
Co.,  Ill  Md.  274,  73  Atl.  818. 
The  yard  master  of  a  car  manufac- 
turing and  repairing  company, 
whose  duty  it  is  to  receive  and 
discharge  cars  and  to  tell  those  in 
charge  of  incoming  engines  on 
which  tracks  to  come,  and  also  to 
warn  the  men  working  under  his 
care  of  the  approach  of  trains,  is  a 
feUow-servant  of  the  men  working 
under  the  cars.  State  v.  South 
Baltimore  Car  Works,  99  Md. 
461,  58  Atl.  447. 

252.  Norfolk  &  W.  R.  Co.  v. 
Hoover,  79  Md.  253,  29  Atl.  994, 
47  Am.  St.  Rep.  392,  25  L.  R.  A. 
710. 
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passed  in  1887  and  has  been  amended  several  times.  ^" 
The  statute  provides  for  a  recovery  where  personal 
injury  is  caused  to  an  employee,  who  is  himself  in  the 
exercise  of  due  care  and  diligence  at  the  time:  (1)  By 
reason  of  any  defect  in  the  condition  of  the  ways,  works  or 
machinery  connected  with  or  used  in  the  business  of 
the  employer,  which  arose  from,  or  had  not  been  dis- 
covered or  remedied  owing  to,  the  negligence  of  the 
employer,  or  of  any  person  in  the  service  of  the  em- 
ployer, and  intrusted  by  him  with  the  duty  of  seeing 
that  the  ways,  works  or  machinery  were  in  proper  condi- 
tion;^*^ (2)  by  reason  of  the  neghgence  of  any  person 
in  the  service  of  the  employer,  intrusted  with  and  exer- 
cising superintendence,  whose  sole  or  principal  duty  is 
that  of  superintendence;  or  in  the  absence  of  such  super- 
intendent, of  any  person  acting  as  superintendent  with 
the  authority  and  consent  of  such  employer;^**  or  (3)  by 
reason  of  the  negligence  of  any  person  in  the  service  of  the 
employer  who  has  the  charge  or  control  of  any  signal, 
switch,  locomotive,  engine  or  train  upon  a  railroad 
or  elevated  railway."^ 

The  statute  also  provides  for  a  recovery  in  case  of  the 
death  of  the  employee  and  the  amount  of  damages 
recoverable  in  such  case."^ 

253.  Rev.  Laws  1909,  C.  514,  tion,"  may  include  a  person  who  is 
§§  127-135  [amended  by  Laws  employed  as  a  carpenter,  who 
1906,  c.  370].  attends    to    adjusting    machinery 

254.  Construction  of  this  clause,  under  the  superintendent's  orders, 
see  vol  1,  §  — ,  and  see  supra,  §  — .  Copithome  v.   Hardy,   173  Mass. 

By  Laws  1893,  c.  259,  it  is  pro-  400,  53  N.  E.  915. 

vided  that  a  car  used  by  or  in  pos-  255.     The  last  clause  was  added 

session    of    a    railroad    company  by    amendment    by    Laws    1894, 

is  a  part  of  the  ways,  works  and  c.     499,     §  1.        Construction    of 

macMnery,  whether  owned  by  it  or  subdivision,  see  supra,  §§  546-551. 

by  some  other  person.   The  words  256.     Construction  of  this  clause, 

of  the   Employer's   Liability  Act,  see   supra,    §§  574-583.    "Elevated 

sec.  1,  clause  1,  "owing  to  the  neg-  railway"  added  by  amendment  by 

ligence    of    the    employer     .     .     .  Laws  1908,    c.  420,  p.  370.     See 

or  of  any  person     ....     in-  McGilvery  v.  Boston  Elev.  R.  Co., 

trusted  by  him  with  the  duty  of  200  Mass.  551,  86  N.  E.  893. 

seeing   that    the   ways,    works   or  257.     Where    an    employee    is 

machinery  were  in  proper  condi-  instantly   killed,   or   dies   without 
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conscious  suffering,  as  the  result 
of  the  negligence  of  the  employer, 
or  of  the  negligence  of  any  person 
for  whose  negligence  the  employer 
is  liable  under  the  provisions  of 
this  act,  the  widow  of  the  deceased, 
or,  in  case  there  is  no  widow,  the 
next  of  kin,  provided  that  such  next 
of  kin  were,  at  the  time  of  the  death 
of  such  employee,  dependent  upon 
the  wages  of  such  employee  for 
support,  may  maintain  an  action 
for  damages  therefor,  and  may  re- 
cover in  the  same  manner,  to  the 
same  extent,  as  if  the  death  of  the 
deceased  had  not  been  instantane- 
ous, or  as  if  the  deceased  had  con- 
sciously suffered.  And  by  Laws 
1892,  c.  260,  if  death  is  not  instan- 
taneous or  is  preceded  by  conscious 
suffering,  an  action  may  be  brought 
by  the  personal  representatives, 
if  there  is  any  one  coming  within 
the  statute  just  set  forth  (widow 
or  next  of  kin)  entitled  to  sue; 
"and  in  the  same  action  under  a 
separate  count  at  common  law, 
may  recover  damages  for  conscious 
suffering  resulting  from  the  same 
injury."  The  latter  clause  in  quo- 
tation marks  was  added  by  Laws 
1906,  c.  370.  This  section  of  the 
statute  did  not  give  the  adminis- 
trator of  an  employee  a  right  of 
action  against  an  employer  for 
causing  the  employee's  death,  in 
addition  to  the  right  as  legal  repre- 
sentative to  recover  damages  accru- 
ing to  the  intestate  in  his  life  time. 
It  plainly  authorizes  an  executor  or 
administrator  to  proceed  in  the 
right  of  his  testator  or  intestate,  and 
recover  all  damages  which  the 
deceased  person  suffered  to  the  time 
of  his  death.  It  does  not  purport  to 
make  the  death  a  substantive  cause 
of  action.  It  gives  only  the  right  of 


compensation  and  remedies,  and  it 
gives  them  to  the  employee,  or  to 
.  his  legal  representatives  in  case  of 
his  death.  It  implies  that  his  repre- 
sentatives are  merely  to  succeed  to 
his  rights  and  remedies.  But  the 
law  recognizes  no  right  of  compen- 
sation for  the  death  of  a  person,  and 
gives  to  a  deceased  person  no  reme- 
dies founded  on  his  death.  Rams- 
dell  V.  New  York  &  N.  E.  R.  Co., 
151  Mass.  245.  An  action  under  the 
statute  for  causing  the  death  of 
plaintiff's  intestate,  after  a  period 
of  conscious  suffering,  cannot  be 
maintained  if  the  plaintiff  fails  to 
sustain  the  burden  of  showing  that 
his  intestate  at  the  time  he  was  in- 
jiured  was  in  the  exercise  of  due 
care.  McLean  v.  Chemical  Paper 
Co.,  165  Mass.  5,  42  N.  E.  330. 
The  section  relating  to  cases  "where 
an  employee  is  instantly  killed  or 
dies  without  conscious  suffering, 
and  in  such  cases  gives  a  right  of 
action  to  his  widow,  or  if  there  is 
no  widow  and  there  are  next  of  kin 
dependent  on  his  wages  for  support, 
then  to  such  next  of  Mn,"  construed 
in  Ramsdell  v.  New  York  &  N.  E. 
R.  Co.,  151  Mass.  245.  Since  the 
passage  of  this  statute,  as  weU  as 
before,  an  action  cannot  be  main- 
tained under  the  Public  Statutes, 
chapter  112,  section  212,  as  amend- 
ed by  the  statutes  of  1883,  chapter 
243,  for  the  death  of  an  employee 
caused  by  the  negligence  of  a  fel- 
low-servant. Section  212,  chapter 
112,  Public  Statutes,  provides  a 
remedy  against  a  corporation,  where 
the  life  of  a  passenger,  or  of  a  per- 
son who  is  in  the  exercise  of  due 
diligence  and  not  a  passenger  or 
in  the  employment  of  the  corpora- 
tion, is  lost  by  reason  of  its  negli- 
gence or  the  unfitness  or  gross  negli- 
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gence  of  its  servants  or  agents. 
TMs  statute  is  amended  by  the 
statute  of  1883,  chapter  243,  by 
adding  the  words,  "and  if  an  em- 
ployee of  such  corporation,  being 
in  the  exercise  of  due  care,  is  killed 
under  such  circumstances  as  would 
have  entitled  the  deceased  to  main- 
tain an  action  for  damages  against 
such  corporation  if  death  had  not 
resulted,  the  corporation  shall  be 
liable  in  the  same  manner  and  to  the 
same  extent  as  it  would  have  been  if 
the  deceased  had  not  been  an  em- 
ployee." The  purpose  of  the  stat- 
ute is  to  permit  the  administrator 
to  maintain  an  action  when  the 
intestate  could  have  maintained  an 
action  if  he  had  recovered,  and  not 
otherwise.  When  his  action  would 
have  been  defeated  by  the  defense 
of  common  employment,  if  he  had 
sued,  the  action  of  his  administra- 
tor will  be  barred  in  the  same  way 
in  a  suit  brought  on  account  of  his 
death.  Section  2  of  the  statute  of 
1887,  gives  a  right  of  action  to 
the  widow  or  nejrt  of  Hn  where  an 
employee  is  instantly  killed,  or 
dies  without  conscious  suffering 
under  such  circumstances  as  would 
have  created  a  liability  in  his  favor 
under  the  act  if  he  had  survived. 
The  provisions  of  this  section  would 
be  inconsistent  with  those  of  the 
statute  of  1883,  chapter  243,  if  that 
were  held  to  include  cases  where 
the  deceased  might  have  maintained 
an  action  under  the  employer's 
liability  act,  if  death  had  not  re- 
sulted. It  could  not  have  been 
intended  that  where  an  employee 
is  instantly  killed  or  dies  without 
conscious  sufiering,  the  widow  or 
next  of  kin  shall  have  a  right  of 
action  for  the  death  under  the 
employer's  liability  act,  and  that  the 


administrator  also,  by  virtue  of 
the  same  statute,  shall  be  able  to 
maintain  an  action  for  the  death, 
which  could  not  otherwise  be 
maintained  under  the  statute  of 
1883.  Section  2  of  the  act  of  1887, 
which  gives  a  remedy  to  the  widow 
or  next  of  kin,  instead  of  the  ad- 
ministrator, where  death  results 
without  conscious  suffering,  must 
be  held  to  be  exclusive  as  to  cases 
where  the  aid  ot  the  statute  is 
invoked.  Dacey  v.  Old  Colony  R. 
Co.,  153  Mass.  112,  26  N.  E.  437. 
Under  this  statute  there  can  be 
but  one  cause  of  action.  If  there  is 
conscious  suffering,  the  action  must 
be  brought  by  the  person  injured, 
or  his  executor  or  administrator; 
if  there  is  death  and  no  conscious 
suffering,  the  action  must  be 
brought  by  the  widow  or  next 
of  Mn.  Gustafson  v.  Washburn  & 
Moen  Mfg.  Co.,  153  Mass. 
468,  27  N.  E.  179.  It  was 
the  object  of  the  statute  in  re- 
quiring a  joinder  of  causes  of  action 
in  case  of  instantaneous  death  and 
of  conscious  suffering  preceding 
death,  to  avoid  a  multiplicity  of 
suits  and  to  keep  the  damages  with- 
in the  imposed  restriction.  It  was 
accordingly  held,  where  an  em- 
ployee was  not  instantaneously 
killed,  and  the  widow  sued  as 
such  for  damages  for  his  death, 
and  also  sued  as  administrator  for 
conscious  suffering  preceding  death, 
the  first  action  could  not  be  main- 
tained. Smith  v.  Thomson-Hous- 
ton Elec.  Co.,  188  Mass.  271,  74 
N.  E.  664.  The  Employer's  Lia- 
bility Act  gives  a  right  of  recovery 
whenever  a  person  is  instantly 
killed  or  dies  without  conscious 
suffering  as  the  result  of  any  negli- 
gence of  the  master  himself,  but 
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does  not  give  the  right  when  a 
death  occiirs  from  the  negligence  of 
an  employee  unless  the  negligence 
is  of  a  kind  that  would  subject  the 
employer  to  a  liability  under  sec- 
tion 1  of  the  statute  if  the  deceased 
person  had  been  injured  and  had 
survived.  Welch  v.  Grace,  167 
Mass.  590,  46  N.  E.  387. 

Right  of  action  of  next  op  kin 
NO  WIDOW  SURVIVING.  Under  the 
statute,  giving  a  right  of  action 
against  an  employer  for  the  instan- 
taneous death  of  an  employee  who 
leaves  no  widow  to  the  "next  of 
kin  .  .  .  dependent  upon  the 
wages  of  such  employee  for  sup- 
port," such  next  of  Mn  in  order  to 
establish  a  dependency  need  not 
come  within  the  class  of  persons 
whom  the  deceased,  if  able,  was 
legally  bound  to  support;  the  fact 
of  dependence  is  suf&cient.  If  an 
unmarried  employee  who  is  in- 
stantly killed  leaves  as  his  sole 
next  of  Mn,  a  brother  not  depend- 
ent upon  him  and  a  sister  who  is 
dependent,  an  action  against  the 
employer  to  recover  for  his  death 
under  this  statute  should  properly 
be  brought  in  her  name  alone.  An 
invalid  sister,  unable  to  work  regu- 
larly or  to  earn  enough  to  pay  her 
doctors'  bills,  who  has  received  from 
a  brother  on  an  average  from  thirty 
to  thirty-five  dollars  a  month  for 
three  or  four  years,  and  who  in  fact 
receives  her  support  from  him,  and 
is  dependent  upon  him  for  support, 
comes  within  the  meaning  of  the 
statute,  and  may  maintain  an  ac- 
tion against  his  employer  for 
causing  his  instantaneous  death. 
Daley  v.  New  Jersey  S.  &  I.  Co., 
155  Mass.  11,  29  N.  B.  507.  The 
testimony  of  the  plaintiff,  the  next 
of  kin  of  the  deceased,  who  was 


killed  while  in  the  employ  of  a 
railroad,  that  she  was  his  half 
sister  and  had  two  children;  that 
he  used  to  come  and  see  her  and 
sometimes  gave  her  money;  that  he 
sent  her  money  every  other  week  or 
so  to  pay  her  rent,  and  that  she 
had  no  other  means  of  support  but 
her  earnings,  and  since  his  death 
had  had  to  support  herself,  is  not 
sufficient  to  prove  that  she  was  de- 
pendent upon  his  wages  for  sup- 
port, within  the  meaning  of  the 
statute.  Hodnett  v.  Boston  &  Al- 
bany R.  Co.,  156  Mass.  86,  30 
N.  E.  224. 

Facts  justifying  an  inference 
of  immediate  death  without 
CONSCIOUS  BUFFERING.  In  an 
action  against  a  railroad  corpora- 
tion under  this  statute  for  causing 
the  death  of  a  brakeman  in  its 
employ,  who  (no  one  having  seen 
the  accident)  was  apparently  killed 
by  his  head  coming  in  contact  with 
a  bridge  while  riding  on  the  top  of  a 
tall  refrigerator  ear  attached  to  the 
rear  end  of  the  caboose  of  a  freight 
train,  the  facts  that  the  speed  of 
the  train  was  about  twenty  miles 
an  hour,  and  the  lesions  upon  his 
head  were  sufficient  to  produce  in- 
stant death,  that  the  men  in  the 
caboose,  though  very  near  him, 
heard  no  outcry,  and  that  the 
defendant's  workmen  upon  another 
train,  who  picked  up  the  dead 
body,  were  not  called  as  witnesses, 
justify  the  inference  that  he  died 
instantly  and  without  conscious  suf- 
fering. Maher  v.  Boston  &  Albany 
R.  Co.,  158  Mass.  36,  32  N.  E. 
950.  Where  an  employee,  while 
engaged  in  inspecting  cars  in  the 
defendant's  freight  yard,  was  struck 
by  a  car,  and  the  evidence  tended 
to  show  that  his  body  was  crushed, 
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The  amount  recoverable  is  limited  by  the  statute, 
and  provision  is  made  for  giving  notice  of  the  injury 
within  thirty  days  thereafter.  ^^^ 

Domestic  servants  and  farm  laborers. 

The  statute  expressly  excludes  from  its  operation 
"iajuries  caused  to  domestic  servants  or  farm  laborers 
by  feUow-employees.^^' 


and  a  witness  who  was  near  him  at 
the  time  of  the  accident  testified 
that  he  was  "stone  dead"  when  the 
witness  reached  him;  and  he  also 
testified  that  he  took  two  or  three 
steps  after  he  was  stniek,  and  then 
fell  it  was  held  there  was  evidence 
that  he  died  without  conscious 
suffering.  Mears  v.  Boston  &  Maine 
R.  Co.,  163  Mass.  150,  39  N.  B. 
997. 

Deceased  not  in  the  exercise 
of  dtte  cake,  widow  cannot 
RECOVER.  If  a  switchman,  re- 
quired by  his  duties  to  cross  the 
railroad  tracks,  while  attempting 
to  do  so  in  the  day  time,  when  he 
knows  that  a  locomotive  engine  is 
expected  soon  to  pass,  which  could 
be  seen  approaching  for  a  consider- 
able distance,  turns  his  back  to  the 
engine,  without  looking  until  just 
as  it  strikes  him,  he  is  not  in  the 
exercise  of  due  care  such  as  will 
enable  his  widow  to  maintain  an 
action  under  this  statute  against 
the  railroad  company  for  causing 
his  death.  Sullivan  v.  Old  Colony 
R.  Co.,  153  Mass.  118,  26  N.  E. 
240. 

258.  The  amount  of  com- 
pensation receivable  under  this 
act,  in  cases  of  personal  injury, 
shall  not  exceed  the  sum  of  four 
thousand  dollars.  In  case  of  death, 
compensation  in  lieu  thereof  may 
be  recovered  in  not  less  than  five 


hundred  and  not  more  than  five 
thousand  dollars,  where  the  em- 
ployee is  instantly  killed  to  be 
assessed  with  reference  to  the 
degree  of  culpability  of  the  em- 
ployer herein,  or  the  person  for 
whose  negligence  he  is  made  hable ; 
and  no  action  for  the  recovery  of 
compensation  for  injiuTr  or  death, 
under  this  act,  shall  be  maintained, 
unless  notice  of  the  time,,  place  and 
cause  of  the  injury  is  given  to  the 
employer  within  thirty  days  and 
the  action  is  commenced  within  one 
year  from  the  occurrence  of  the 
accident  causing  the  injury  or 
death.  In  ease  of  death  without 
having  given  the  notice,  and  without 
having  been,  for  ten  days,  at  any 
time  after  his  injury,  of  sufficient 
capacity  to  give  the  notice,  his 
executor  or  administrator  may  give 
such  notice  within  thirty  days  after 
his  appointment.  [This  last  clause 
added  by  amendment  by  Laws 
1881,  c.  155).  But  no  notice  given 
under  the  provisions  of  this  section 
shaU  be  deemed  to  be  invahd  or 
insufficient  solely  by  reason  of  any 
inaccuracy  in  stating  the  time, 
place  or  cause  of  the  injury, 
provided,  it  is  shown  there  was  no 
intention  to  mislead,  and  that  the 
party  entitled  to  notice  was  not, 
in  fact,  misled  thereby. 

259.     Rev.   Laws   1902,   c.   106, 
§  79.  A  foreman  performing  manual 
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Effect  of  statute  as  a  whole. 
The  right  of  an  employee  to  maintain  an  action  under 
this  statute  is  not  identical  with  his  right  to  maintain 
an  action  at  common  law.  It  may  be  greater  or  it  may  be 
less.  The  statute  provides  that  in  certain  specified  cases 
"such  employee  shall  have  the  same  right  of  compensa- 
tion, and  remedies  against  the  employer,  as  if  the  em- 
ployee has  not  been  an  em.ployee  of,  nor  in  the  service  of 
the  employer,  nor  engaged  in  its  work."  In  other  words 
in  the  cases  specified  the  defense  of  common  em.ployment 
with  the  person  through  whose  neghgence  the  injury  was 
caused  is  taken  away.^'" 

§  652.  Leading  case. 

The  learned  judge  who  first  announced  the  doctrine  of 
fellow-servant,  in  this  county,  stated  the  considerations 
upon  which  the  doctriae  was  based.  After  referring  to  the 
accepted  rule  as  to  the  assumption  of  risk,  he  said:  "And 
we  are  not  aware  of  any  principle  which  should  except 
the  perils  arising  from  the  carelessness  and  negligence  of 
those  who  are  in  the  sam.e  em.ploym.ent.  These  are  perils 
which  the  servant  is  as  Hkely  to  know  and  against  which 
he  can  as  effectually  guard  as  the  m.aster.  Where  several 
persons  are  em.ployed  in  the  conduct  of  one  common  enter- 
prise and  undertaking,  and  the  safety  of  each  depends 
much  on  the  care  and  skUl  with  which  each  other  shall 
perform  his  appropriate  duty,  each  is  an  observer  of  the 
conduct  of  the  others,  can  give  notice  of  any  misconduct, 
incapacity  or  neglect  of  duty,  and  leave  the  service  if 
the  common  employer  will  not  take  such  precautions  and 
employ  such  agents  as  the  safety  of  the  whole  party  may 
require.  By  these  means  the  safety  of  each  will  be  much 
more  effectually  secured  than  could  be  done  by  a  resort 
to  the  common  employer  for  indemnity  in  case  of  loss 
by  the  neghgence  of  the  other."    Then  in  opposition  to 

labor  on  a  farm  is  a  farm  laborer  260.     Coffee  v.  New  York,  N.  H. 

within    the    statute.       Rowley   v.      &  H.   R.   Co.,   155  Mass.  21,  28 
Ellis,  197  Mass.  391,  83  N.  E.  1103.      N.  E.  1128. 
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the  department  theory,  he  said:  "Where  the  object  to  be 
accomplished  is  one  and  the  same,  where  the  employers 
are  the  same  and  the  several  persons  employed  derive 
their  authority  and  their  compensation  from  the  same 
source,  it  would  be  extremely  difficult  to  distinguish 
what  constitutes  one  department  and  what  a  distinct 
department  of  duty.  It  would  vary  with  the  circum- 
stances of  each  case.  .  .  The  master  is  not  exempt 
from  UabUity  because  the  servant  has  a  better  means  of 
providing  for  his  safety,  when  he  is  employed  in  imme- 
diate connection  with  those  from  whose  negUgence  he 
might  suffer,  but  because  the  imphed  contract  of  the 
master  does  not  extend  to  indemnify  the  servant  against 
the  negligence  of  any  one  except  himself,  and  he  is  not 
liable  in  part  as  for  the  negligence  of  his  servant,  because 
the  person  suffering  does  not  stand  towards  him  in  the 
relation  of  a  stranger,  but  is  one  whose  rights  are  regu- 
lated by  contract,  express  or  impKed."^" 

§  653.  Department  and  consociation  theory  disapproved. 

The  rule  of  law  that  a  servant  cannot  maintain  an 
action  against  his  master  for  an  injury  caused  by  the 
fault  or  negligence  of  a  fellow-servant  is  not  confined  to  the 
case  of  two  servants  working  in  company  or  having 
opportunity  to  control  or  influence  the  conduct  of  each 
other,  but  extends  to  every  case  ia  which  the  two,  deriving 
their  authority  and  their  compensation  from  the  same 
source,  are  engaged  in  the  same  business,  though  in  dif- 
ferent departments  of  duty;  and  it  makes  no  difference 
that  the  servant  who  causes  the  injury  is  a  sub-m.anager 
or  foreman  of  higher  grade  or  of  greater  authority  than  the 
injured  servant.  ^^^ 

261.     The  offending  servant  was  262.     Holden   v.    Fitchburg   R. 

one  whose  duties  required  him  to  Co.,  129  Mass.  268,  37  Am.  Rep. 

operate  a  switch,  and  the  injured  343;  Gilman  v.  Eastern  R.  Co.,  10 

servant  an  engineer  upon  a  train.  Allen  233,  87  Am.  Dee.  635. 
Farwell  v.  Boston  &  W.  R.  Co.,  4 
Mete.  49,  38  Am.  Deo.  339. 
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§  654.  Non-delegable  duties. 

At  comraon  law,  there  are  certain  duties  personal  to 
the  master  which  cannot  be  delegated,  and  the  test  in 
this  state  to  determine  whether,  independent  of  statute, 
employees  are  feUow-servants  is  whether  the  negligent 
servant  was,  at  the  time  of  the  injury,  engaged  in  the 
performance  of  such  a  duty."' 

These  duties  include  not  only  the  furnishing  of  a  safe 
place  to  work  and  safe  apphances;"*  the  exercise  of  care 
to  select  competent  co-servants;^*^  the  instruction  and 
warning  of  youthful  and  inexperienced  servants,  or  as  to 
latent  defects;^**  but  also  the  duty  of  inspection  and 


repau". 
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263.  Gilman  v.  Eastern  R.  Co., 
95  Mass.  433,  90  Am.  Dee.  210, 
holding  rule  applicable  to  corpora^ 
tions. 

264.  Kirk  v.  Sturdy,  187  Mass. 
87,  72  N.  E.  349;  Chisholm  v.  New 
England  Tel.  &  T.  Co.,  185  Mass. 
82,  69  N.  B.  1042.  Those  servants 
who  are  charged  with  the  duty  of 
supplying  safe  machinery  are  not, 
in  the  true  sense  of  the  rule  relied 
on,  to  be  regarded  as  fellow-servants 
of  those  who  are  injured  in  oper- 
ating it.  They  are  charged  with  the 
master's  duty  to  his  servants.  They 
are  employed  in  distinct  and  inde- 
pendent departments  of  service, 
and  there  is  no  difficulty  in  distin- 
guishing them,  even  where  the 
same  person  renders  service  by 
turns  in  each,  as  the  convenience  of 
the  master  may  require.  Ford  v. 
Fitohburg  R.  Co.,  110  Mass.  240, 
14  Am.  Rep".  598. 

265.  Gilman  v.  Eastern  R.  Co., 
95  Mass.  433,  90  Am.  Dec.  210. 
But  see  McManus  v.  Staples,  171 
Mass.  150,  50  N.  E.  537. 

266.  Wheeler  v.  Wason  Mfg. 
Co.,  135  Mass.  294;  La  Fortune 


V.  Jolly,  167  Mass.  170,  45  N.  E. 
83.  But  failure  to  give  warning, 
where  incidental  to  work  in  pro- 
gress, is  the  act  of  a  fellow-servant. 
Desautels  v.  Cloutier,  189  Mass. 
349,  75  N.  E.  703. 

267.  Lawless  v.  Connecticut 
River  Co.,  136  Mass.  1;  Ford  v. 
Fitehburg  R.  Co.,  110  Mass.  240, 
14  Am.  Rep.  598.  Rule  does  not 
apply  to  incidental  repairs  neces- 
sary from  day  to  day.  McGee  v. 
Boston  Cordage  Co.,  139  Mass. 
445,  1  N.  E.  745.  In  this  state,  it 
has  been  held  that  negligence  of 
servants,  to  whom  duties  ordi- 
narily held  non-delegable,  such  as 
the  repair  of  machinery,  are  en- 
trusted, is  not  necessarily,  the  neg- 
ligence of  the  master,  but  it  is  also 
to  be  determined  in  each  case 
whether  the  master  has  exercised 
a  reasonable  supervision  over  his 
servants  and  reasonable  care  in 
seeing  that  his  machinery  is  kept 
in  proper  condition,  although  he 
may  have  employed  competent 
servants  and  furnished  them  with 
suitable  materials  and  instructed 
them   to   keep   the   machinery  in 
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Thus  the  duty  of  inspecting  after  a  blast  to  ascertain 
if  any  part  of  the  dynamite  has  failed  to  explode,  is  a 
non-delegable  one.^** 

Inspection  of  foreign  cars. 

At  common  law,  an  inspector  of  foreign  cars,  where 
negligent,  is  a  feUow-servant  of  one  injured  by  his  negli- 
gence, such  as  a  brakeman.  The  master  performs  his  duty 
where  he  uses  due  care  to  select  competent  inspectors.  ^^® 

§  655.  Details  of  work. 

At  common  law,  in  this  state,  a  servant,  in  supervising 
or  carrying  out  the  merely  executive  details  of  the  work 
is  not  a  vice-principal."" 


repair.  Rogers  v.  Ludlow  Mfg.  Co., 
144  Mass.  198,  11  N.  E.  77,59 
Am.  Rep.  68. 

268.  An.  employee  while  engaged 
in  assisting  the  foreman  or  super- 
intendent in  making  an  inspection 
after  a  blast  of  dynamite  for  the 
purpose  of  ascertaining  whether 
any  part  of  the  charge  failed  to  ex- 
plode, is  performing  a  master's  duty, 
and  is  not  a  fellow-servant  of  those 
engaged  in  drilling  holes  and  remov- 
ing the  rock  after  the  blast.  Hooe 
V.  Boston  &  N.  St.  R.  Co.,  187 
Mass.  67,  72  N.  E.  341,  18  L.  R.  A. 
476,  n.  s. 

269.  MacMn  v.  Boston  &  Al- 
bany R.,  135  Mass.  201,  46  Am. 
Rep.  456.  See  also  vol.  1,  chap- 
ter on  inspection. 

270.  Employee  oiling  machine 
leaving  it  in  dangerous  condi- 
TION. Where  one  whose  duty  it 
was  to  oil  a  machine,  after  having 
done  so  on  the  occasion  in  ques- 
tion, left  it  in  a  dangerous  condi- 
tion, whereby  injury  was  caused  to 
the  operative  of  fhe  machine,  who 
was  unaware  of  such  condition,  it 
was  held  that  the  fault  of  the  work- 
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man,  who,  after  oiling  the  machine, 
neglected  to  readjust  its  cylinders, 
could  not  be  imputed  to  the  de- 
fendant. The  oiling  of  the  machine 
was  one  of  the  daily  matters,  regu- 
larly incident  to  ordinary  use, 
which  must  be  intrusted  to  servants, 
and  in  such  eases,  if  competent 
servants  are  selected,  their  negli- 
gence on  a  single  occasion  cannot 
be  imputed  to  the  master.  Bjbjian 
V.  Woonsocket  Rubber  Co.,  164 
Mass.  214,  41  N.  E.  265. 

Employees  demolishing  build- 
ing. Where  an  employee,  engaged 
in  assisting  in  demolishing  a  build- 
ing, was  kiUed  by  the  building 
falling  upon  him,  its  faU  being 
caused,  as  was  alleged,  by  the 
negligent  and  imperfect  manner  in 
which  it  was  stayed  and  supported, 
and  the  alleged  ground  of  recovery 
was  the  failure  to  warn  him  of  the 
dangers  of  the  place  of  work,  it  was 
said:  "The  place  in  which  the  work 
was  done  was  safe  and  proper,  and 
the  only  negligence  was  that  of 
fellow-servants  of  the  intestate  in 
their  manner  of  doing  the  work  in 
which  all  were  engaged."     Conners 
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For  instance,  if  the  master  furnishes  proper  appliances, 
and  a  servant  other  than  the  one  injured  chooses  an  unsafe 
one  instead  of  a  safe  one  or  fails  to  replace  an  old  or  worn 
one  with  a  new  one,  the  two  are  feUow-servants  and  the 


V.  Holden,  152  Mass.  598,  26  N.  E. 
137.  Where  the  defendant  was 
engaged  in  the  demolition  of  a  build- 
ing and  during  his  temporary  ab- 
sence the  workmen  departed  from 
his  plan  of  work  which  he  was 
pursuing,  and  battered  down  a 
pier,  causing  the  building  to  fall  in 
a  heap,  resulting  in  injury  to  one 
of  the  workmen,  the  negUgence, 
if  any,  was  that  of  fellow-servants. 
Beatty  v.  Weed,  186  Mass.  99,  70 
N.  E.  1008;  Lydon  v.  Weed,  186 
Mass.  99,  70  N.  E.  1008. 

Employees  CONSTRUCTING  build- 
ing. Employees  engaged  in  re- 
moving a  girder  of  a  building 
in  process  of  construction,  were 
feUow-servants  of  another  em- 
ployee engaged  in  other  work  in 
and  about  the  building,  who  was 
injured  by  the  negligence  of  the 
former  in  letting  an  angle  iron 
fall,  injuring  the  latter.  Neghgence 
could  not  be  charged  to  the  foreman 
in  directing  the  work  as  he  had  a 
right  to  assume  that  the  men  would 
remove  the  girder  with  due  care. 
Marshall  v.  Norcross,  191  Mass. 
568,  77  N.  E.  1151. 

Employee  causing  slippery 
FLOOR  AND  ANOTHER.  Where  the 
slippery  condition  of  a  floor  was 
caused  by  the  spiUing  of  rubber 
cement  upon  it  by  another  work- 
man, this  condition  was  due  to  the 
act  of  a  fellow-servant.  McRea  v. 
Hood  Rubber  Co.,  187  Mass.  321, 
72  N.  E.  1015. 

Employees  charging  holes 
in  blasting  and  those  drilling 
THEM.      An  employee  engaged  in 


charging  holes  in  rock  with  dyna- 
mite and  exploding  the  same,  is  a 
fellow-servant  of  the  employee 
engaged  in  drilling  the  holes.  Hooe 
V.  Boston  &  N.  St.  R.  Co.,  187 
Mass.  67,  72  N.  E.  341;  Welch  v. 
Boston  &  N.  St.  R.  Co.,  187  Mass. 
67,  72  N.  E.  341;  Lane  v.  Boston 
&  N.  St.  R.  Co.,  187  Mass.  67, 
72  N.  E.  341;  Donahue  v.  Boston 
&  N.  St.  R.  Co.,  187  Mass.  67,  72 
N.  E.  341. 

Employees  making  up  train 
and  brakeman.  Where  defendant's 
servants  made  up  a  train  of  cars 
with  platforms  of  unequal  height, 
and  a  brakeman  was  injured  by 
these  platforms  lapping  one  by  the 
other,  it  was  held,  the  projdmate 
cause  being  the  making  up  of  the 
train  in  such  manner,  no  HabiUty 
on  the  part  of  the  master  was 
shown,  as  it  was  the  act  of  fellow- 
servants.  O'Connor  v.  Roberts, 
120  Mass.  227. 

Employee  piling  bales  of  hay 
AND  one  injured.  Where  an  em- 
ployee was  injured  by  bales  of  hay 
falling  upon  him  while  he  was 
working  near  where  they  were 
piled,  and  it  was  contended  that 
the  master  was  Uable  upon  the 
ground  of  putting  him  at  work  in  a 
place  thus  made  dangerous,  it  was 
held  that  the  plaintiff  and  those 
who  piled  the  hay  were  feUow- 
servants,  and  the  defendant  was 
not  liable  to  the  plaintiff  for  an 
injury  resulting  from  the  careless 
manner  in  which  they  did  their 
share  of  the  work  in  which  all 
were  engaged.  Fitsgerald  v.  Boston 
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master  is  not  liable.  This  rule  has  been  applied  to  ropes,  "'^ 
coupling  pins,^^^  coupling  links, ^^'  harness,"^  metal 
cutter,"^  etc.  However,  this  rule  is  now  abrogated  by 
statute  where  the  person  selecting  a  defective  appliance 
from  a  mass  is  a  superintendent.^^* 


&  Albany  R.  Co.,  156  Mass.  293,  31 
N.  E.  7. 

Employee  placing  stones  and 
LABORER.  Employees  in  handling 
large  stones  piled  upon  a  wharf, 
and  those  who  piled  them  and 
selected  the  sticks  or  pieces  of  wood 
placed  between  the  stones,  were 
feUow-servants.  One  of  the  former 
was  injured  by  stones  piled  at  the 
top  falling  upon  him.  Reagan  v. 
Lombard,  181  Mass.  329,  63N.E. 
895. 

Employee  dumping  coal  and 
LABORER.  The  putting  in  a  cellar 
of  coal  of  varying  quantities  by 
employees  is  the  act  of  fellow-serv- 
ants, even  where  it  is  so  piled  that 
pieces  are  hable  to  fall  upon  an 
employee  whose  duties  call  him 
near  it.  Lapre  v.  Woronoco  St. 
R.  Co.,  196  Mass.  363,  82  N.  E.  9. 

Employee  removing  cover 
over  opening  and  another. 
The  act  of  an  employee  in  removing 
a  ventilator  grating  from  the  floor 
of  a  building,  neglecting  to  replace 
it,  whereby  an  opening  is  left  into 
which  another  employee  falls,  is 
that  of  a  fellow-servant.  The  ques- 
tion of  safe  place  to  work  is  not 
involved.  Horrigan  v.  Boston  Ele- 
vated R.  Co.,  190  Mass.  577,  77N. 
E.  634. 

Employee  starting  engine  and 
ONE  injured.  The  act  of  an  em- 
ployee in  starting  machinery  while 
a  young  boy  was  cleaning  it  is  the 
act  of  a  fellow-servant.  Curran  v. 
Merchants'  Mfg.  Co.,  130  Mass. 
374,  39  Am.  Rep.  457. 


Engineer  and  laborer.  A  la- 
borer and  an  engineer  employed 
in  hoisting  coal  by  means  of  appli- 
ances are  fellow-servants,  and  where 
the  former  was  injured  by  the  negh- 
genee  of  the  latter  in  failing  to  stop 
the  tub  at  a  certain  height,  the 
act  of  negligence  was  held  to  be 
that  of  a  fellow-servant.  Woods  v. 
New  Bedford  Coal  Co.,  121  Mass. 
252.  A  servant  who  in  going  back 
and  forth  between  his  work  and  his 
boarding  house,  is  obliged  to  walk 
on  a  railroad  track  laid  upon  a 
bridge  which  he  is  employed  in 
repairing,  and  is  injured  while 
returning  to  his  work  by  being 
struck  by  a  derrick  car  in  use  about 
the  work,  is  in  his  master's  service, 
and  a  fellow-servant  with  the 
engineer  of  the  car.  Olsen  v. 
Andrews,  168  Mass.  261,  47  N.  E. 
90. 

271.  Johnson  v.  Boston  Tow- 
boat  Co.,  135  Mass.  209,  46  Am. 
Rep.  458;  Daley  v.  Boston  & 
A.  R.  Co.,  147  Mass.  601,  16  N.  E. 
690;  Morrison  v.  Whittier  Mach. 
Co.,  184  Mass.  39,  67  N.  E.  646. 

272.  Thyng  v.  Fitohburg  R. 
Co.,  156  Mass.  13,  30  N.  E.  169, 
32  Am.  St.  Rep.  425. 

273.  Young  v.  Boston  &  M. 
R.  R.,  168  Mass.  219,  46  N.  E.  624. 

274.  Palmer  v.  Coyle,  187  Mass. 
136,  72  N.  E.  844. 

275.  Needham  v.  Stone,  186 
Mass.  585,  72  N.  E.  80. 

276.  Doherty  v.  Booth,  200 
Mass.  522,  86  N.  E.  945, 
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The  cotirt  is  very  liberal  in  its  views  in  favor  of  con- 
struing an  act  as  a  detail  of  the  work,  and  in  order  to  show 
the  wide  difference  between  different  courts  in  this 
respect  it  is  interesting  to  compare  the  decisions  of  this 
state  with  those  of  one  which  goes  far  in  the  opposite 
direction,  such  as  Washington. 

In  Massachusetts,  where  the  master  is  under  no  duty 
to  warn,  he  cannot  be  held  hable  at  common  law  for  the 
neghgent  act  of  one  servant,  though  of  higher  rank  than 
other  servants,  in  giving  orders  the  execution  of  which 
results  in  injury  to  another  servant."^ 

§  656.  Superior  servants  not  vice-principals. 

It  is  well  settled  in  this  state  that  independent  of 
statute,  a  servant  is  never  a  vice-principal  merely  because 
of  his  rank.  2"» 


277.  Grebenstein  v.  Stone  & 
Webster  Eng.  Corp.,  205  Mass. 
431;  Ahern  v.  Hildreth,  183  Mass. 
296,  67  N.  E.  328.  A  negligent  order 
falls  within  the  rule  that  the  master 
is  not  liable  to  an  inferior  servant 
for  the  negligence  of  his  superior 
servant  whether  given  to  the  serv- 
ant injured  or  to  another  servant 
whose  act  in  obedience  to  the  order 
causes  the  injury.  Moody  v.  Ham- 
ilton Mfg.  Co.,  159  Mass.  70,  34 
N.  E.  185,  38  Am.  St.  Rep.  396; 
Albro  V.  Agawam  Canal  Co.,  6 
Cush.  75;  Benson  v.  Goodwin,  147 
Mass.  237,  17  N.  E.  517.  And 
where  the  plaintiff  was  hired  as  a 
common  laborer,  and  the  defendant 
was  not  present  when  he  was  put 
at  work  on  a  saw  by  the  foreman, 
and  it  appeared  that  upon  the 
evening  of  the  previous  day  the 
plaintiff  had  asked  for  permission 
to  saw  up  some  lumber  on  another 
saw,  and  upon  that  day  he  had 
worked  on  a  circular  saw  six  or 
seven  times,  three  of  which  were 
upon  the  saw  that  injured  him,  it 


was  said  that  if,  under  these  cir- 
cumstances, it  was  negligence  for 
the  foreman  to  send  him  to  work 
upon  the  saw,  the  negligence  was 
that  of  a  fellow-servant.  O'Brien 
V.  Rideout,  161  Mass.  170,  36 
N.  E.  792. 

277a.  Mate  and  seaman.  Mate 
and  common  seamen  upon  a  vessel 
are  feUow-servants.  Benson  v. 
Goodwin,  147  Mass.  237,  17  N.  E. 
617;  Kalleck  v.  Deering,  161  Mass. 
469,  37  N.  E.  450,  42  Am.  St.  Rep. 
421. 

ROADMASTEB        AND        ENGINEER. 

Through  the  negligence  of  a  compe- 
tent road  master  of  a  railroad  cor- 
poration a  switch  was  misplaced, 
and  a  locomotive  engine  and  train 
of  cars  were  turned  upon  a  side- 
track, the  sleepers  of  which  were 
rotten.  The  engine  and  train  were 
thrown  from  the  track,  and  the 
engineer  and  fireman  of  the  engine 
were  injured.  It  was  held  they  were 
fellow-servants  with  the  road  mas- 
ter, and  could  not  maintain  an 
action  against  the  company.  Walk- 
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The  rule  is  established  in  Massachusetts  that  the  fact 
that  one  servant  has  control  over  another  is  immaterial, 
and  that  a  master  is  not  responsible  at  common  law  for  the 
negligence  of  the  superior  servant,  even  in  giving  orders, 
"whereby  injury  is  sustained  by  an  inferior  servant.  A 
negligent  order  is  the  same,  and  •within  the  rule  applicable 
to  feUow-servants,  whether  given  to  the  servant  injured  or 
to  another  servant  whose  act,  in  obedience  to  the  order, 
causes  the  injury.  "^ 


er  Admx.  v.  Boston  &  Maine  R. 
Co.,  128  Mass.  8;  Miller,  Admx. 
V.  Boston  &  Maine  R.  Co.,  128 
Mass.  8. 

Section  boss  and  crew.  A 
section  boss  and  the  men  under 
Mm  are  feUow-servants.  CUfford 
V.  Old  Colony  R.  Co.,  141  Mass. 
664,  6  N.  E.  751. 

278.  The  facts  were  that  the 
alleged  negligence  was  the  direction 
by  a  foreman  of  a  laborer  to  unload 
carboys  which  contained  vitriol 
from  a  wagon,  and  in  not  warning 
him  of  the  dangerous  character 
of  the  material,  of  which  the 
laborer  was  ignorant,  the  laborer 
being  injured  by  the  breaking  of  a 
carboy  and  the  spilling  of  the 
vitriol.  Moody  v.  Hamilton  Mfg. 
Co.,  159  Mass.  70,  34  N.  E.  185, 
38  Am.  St.  Rep.  398  [Patnode  v. 
Warren  Cotton  Mills,  157  Mass. 
283,  32  N.  E.  161,  34  Am.  St. 
Rep.  275,  distinguished].  Where 
an  employee  engaged  in  work  about 
the  erection  of  a  large  building  was 
injured  by  the  fall  of  a  derrick  used 
to  hoist  heavy  timbers,  the  cause 
of  the  derrick's  falling  being  the 
insecure  manner  in  which  it  was 
stayed,  and  it  appeared  that  the 
foreman  in  charge  personally  di- 
rected the  method  of  fastening  it, 
it  was  held  that  no  recovery  could 
be  had  on  aceotint  of  such  negligent 


direction  of  the  foreman,  as  he  was 
a  fellow-servant,  as  to  such  act,  of 
the  employee  injured.  Summersell 
V.  Fish,  117  Mass.  312.  A  foreman 
of  a  gang  of  laborers  digging  tren- 
ches is  a  fellow-servant  with  the 
laborers,  and  his  order  directing  the 
servant  to  work  in  a  dangerous 
place  is  that  of  a  servant.  O'Con- 
nor V.  Roberts,  120  Mass.  227. 
Where  an  employee  was  injured 
by  having  his  fingers  cut  off  by  a 
circular  saw  upon  which  he  was 
put  at  work  by  the  defendant's 
foreman,  and  it  appeared  that  the 
plaintiff  was  hired  by  defendant  as 
a  common  laborer;  that  the  de- 
fendant was  not  present  when  the 
plaintiff  was  put  at  work;  that  on 
the  morning  of  that  day  the 
plaintiff  had  asked  permission  to 
saw  up  some  lumber  on  another 
saw,  and  had  been  refused,  and  that 
before  that  day  the  plaintiff  had 
worked  upon  a  circular  saw  six 
or  seven  times,  three  of  which  was 
upon  the  saw  which  caused  him 
injury,  it  was  held  that  if,  under 
these  circumstances,  it  was  negli- 
gence for  the  foreman  to  set  the 
plaintiff  at  work  upon  the  saw, 
the  negligence  was  that  of  a  fellow- 
workman,  and  that  the  action  could 
not  be  maintained.  O'Brien  v. 
Rideout,  161  Mass.  170,  36  N.  E. 
792. 
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And  it  would  seem  that  the  "general  manager"  or 
"head  of  departm.ent"  theory  is  not  recognized  in  this 
state.  "^  Thus  it  has  been  held  that  a  superintendent,  **°  or 
a  roadmaster,  ^^  or  a  yard  master,  ^^^  is  not  a  viee-principal. 
The  statutory  provision  as  to  superintendents  as  vice- 
principals  is  considered  in  another  place.  ^'' 

§  657.  Persons  held  fellow-servants. 

The  following,  among  others,  have  been  held  to  be 
fellow-servants:  coachm.an  and  laundress ;^^^  two  brake- 
men,  one  acting  in  the  additional  capacity  of  conductor 
of  a  freight  train  ;^^^  negligent  conductor  and  car  in- 
spector;^*^ engineer  of  a  train  and  a  section  hand,  where 
former  injured  by  neghgence  of  latter;^"  motorman  and 
trackman;^**  brakeman  and  men  making  up  trains ;^*^ 
carpenter  and  engineer ;  ^^^  engineer  and  switchtender;^'^ 
coppersmith    and    carpenter ;^'^    rigger    and    masons.^'' 


279.  O'Connor  v.  Roberts,  120 
Mass.  227;  Floyd  v.  Sugden, 
134  Mass.  563  (general  manager). 

280.  Meehan  v.  Speirs  Mfg. 
Co.,  172  Mass.  375;  Lapre  v.  Woro- 
nooo  St.  R.  Co.,  196  Mass.  363,  82 
N.  E.  9.  It  was  held  the  proprie- 
tors of  a  manufacturing  establish- 
ment was  not  responsible  to  an 
operative  in  their  employment  for 
an  injury  to  such  operative  sus- 
tained in  consequence  of  an  acci- 
dent occasioned  by  gross  negligence 
and  want  of  skill  on  the  part  of 
their  superintendent,  both  the 
operatives  and  the  superintendent 
being  engaged  at  the  time  in  the 
performance  of  their  respective 
duties.  Referring  to  prior  decisions 
it  was  said:  "The  principle  of 
these  decisions,  is  that,  when  one 
person  engages  in  the  service  of 
another,  he  undertakes,  as  be- 
tween him  and  his  employer,  to 
run  all  the  ordinary  risks  of  the 
service,  and  this  includes  the  risk 


of  negligence  on  the  part  of  others 
in  the  service  of  the  same  employer 
whenever  he,  such  servant,  is 
acting  in  the  discharge  of  his  duty 
to  his  employer,  who  is  the  common 
employer  of  both.  It  cannot  affect 
the  principle  that  the  duties  of  the 
superintendent  may  be  different, 
and  perhaps  may  be  considered  as 
of  somewhat  higher  character  than 
those  of  the  plaintiff,  inasmuch  as 
they  are  both  the  servants  of  the 
same  master,  have  the  same  em- 
ployer, are  engaged  in  the  accom- 
plishment of  the  same  general 
object,  are  acting  in  one  common 
service,  and  derive  their  compen- 
sation from  the  same  source  The 
plaintiff  and  the  superintendent 
must  be  considered  as  fellow- 
servants  within  the  meaning  and 
principle  referred  to  and  the  other 
adjudged  cases  on  this  subject." 
Albro  V.  Agawam  Canal  Co.,  6 
Cush.  75.  Where  a  laborer  at  work 
in  a  trench  was  injured  by  the  neg- 
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lect  of  the  superintendent,  whose 
compensation  was  a  proportion  of 
the  profits,  in  not  properly  planking 
the  sides,  and  there  was  no  evidence 
that  the  master  failed  to  furnish 
sufficient  and  suitable  material  for 
the  construction  of  the  safeguards, 
or  that  he  was  chargeable  with  any 
specific  or  personal  neglect,  or 
knew  of  the  cause  of  the  accident 
it  was  held  the  plaintiff's  injuries 
were  attributable  to  the  act  of  the 
superintendent,  who  was  a  fellow- 
servant.  Zeigler  v.  Day,  123  Mass. 
152.  A  person  employed  by  a  city 
to  superintend  the  digging  of  a 
trench,  and  a  person  employed  as  a 
laborer  to  dig  the  trench  by  the 
same  master,  are  fellow-servants. 
Flynn  v.  City  of  Salem,  134  Mass. 
351.  A  workman  engaged  in  blast- 
ing at  a  quarry  assumes  the  risk  of 
his  employment,  and  cannot  main- 
tain an  action  against  his  employer 
for  an  injury  sustained  in  conse- 
quence of  obejdng  an  order  of  an- 
other workman  who  superintends 
the  blasting.  They  are  fellow-serv- 
ants. Kenney  v.  Shaw,  133  Mass. 
501. 

281.  Walker  v.  Boston  &  M. 
R.,  128  Mass.  8. 

282.  Moody  v.  Hamilton  Mfg. 
Co.,  159  Mass.  70,  34  N.  E.  185, 
38  Am.  St.  Rep.  396. 

283.  See    supra,    §§  546-551. 

284.  A  woman  who  was  em- 
ployed as  a  laundress,  and  who, 
while  being  conveyed,  either  gratu- 
itously or  as  a  part  of  the  contract 
of  employment,  from  her  house  to 
that  of  her  employer,  in  his  wagon, 
the  horse  attached  to  which  was 
driven  by  his  coachman,  was 
injured  by  the  negligence  of  the 
latter,  was  regarded  as  in  the 
service  of  the  former  at  the  time 


of  the  accident,  and  a  fellow- 
servant  of  the  coachman.  McGuirk 
V.  Shattuck,  160  Mass.  45,  35 
N.  E.  110,  39  Am.  St.  Rep.  454. 

285.  Hayes  V.  Western  R.  Corp., 
3  Cush.  270. 

286.  Where  an  inspector  of  cars 
notified  the  conductor  to  leave  a 
space  between  a  defective  car  and 
other  cars  of  the  train,  and  while 
standing  in  that  space,  making  re- 
pairs upon  the  ear,  a  newly  loaded 
car  was  kicked  against  such  other 
cars,  pushing  them  upon  him  and 
instantly  killing  him,  it  was  held 
that  the  accident  resulted  either 
from  his  own  negligence  or  from 
that  of  the  conductor,  his  fellow- 
servant,  and  the  railroad  company 
was  not  responsible.  Whitmore  v. 
Boston  &  Maine  R.  Co.,  150  Mass. 
477,  23  N.  E.  220. 

287.  Clifford  v.  Old  Colony  R. 
Co.,  141  Mass.  564,  6  N.  E.  751. 

288.  Men  engaged  in  construct- 
ing railroad  tracks,  who  are  taken 
to  and  from  their  place  of  work  in  a 
special  car,  are  fellow-servants  of 
the  motorman,  relieving  the  com- 
pany from  liability  for  injuries  sus- 
tained in  a  collision  between  the  car 
and  a  wagon.  Kilduff  v.  Boston 
Elevated  R.  Co.,  195  Mass.  307, 
81  N.  E.  191,  9  L.  R.  A.  873. 

289.  Thyng  v.  Pitchburg  R. 
Co.,  156  Mass.  13,  30  N.  E.  169,  32 
Am.  St.  Rep.  425. 

290.  Seaver  v.  Boston  &  M. 
R.  R.,  80  Mass.  466. 

291 .  Farwell  v.  Boston  &  W.  R. 
Corp.,  45  Mass.  49,  38  Am.  Dee. 
339. 

292.  Killea  v.  Faxon,  125  Mass. 
485. 

293.  Harkins  v.  Standard  Sugar 
Refinery,  122  Mass.  400. 
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§  658.  Common  law  rule. 

It  is  stated  by  the  court  that  the  law  may  be  regarded 
as  settled  that  a  master  is  not  liable  to  a  servant  for  the 
neglect  of  his  fellow-servants  in  doing  or  omitting  to  do 
their  portion  of  the  common  work.  He  is  only  liable  where 
his  own  personal  neglect  has  directly  contributed  to  the 
injury,  or  where  he  has  not  used  ordinary  diligence  in 
employing  competent  servants.  The  reason  of  the  rule 
appears  to  be  that  the  master  or  employer,  for  whose 
benefit  work  is  undertaken,  cannot  be  regarded  as  con- 
tracting for  anything  more  than  his  own  personal  care  and 
diligence,  and  if  he  acts  in  good  faith  the  servant  must 
assume  all  the  risks  which  may  arise  from  others  neglecting 
their  duty.  It  must  always  be  presumed  that  a  master 
has  given  proper  direction  to  his  servants.  His  own  inter- 
ests would  usually  remove  any  contrary  presumption,  and 
there  is  no  want  of  equity  in  requiring  a  servant  to  assume 
these  risks.  He  has  equal  means  of  observing  and  guarding 
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against  impending  danger  with,  the  master,  and  usually 
better  opportunity.^'^ 

A  terse  statement  of  the  rule  recognized  in  this  state 
was  made  by  the  court  as  foUows:  "When  a  servant 
demands  from  his  master  compensation  for  an  injury 
received  in  his  service,  it  is  necessary  that  he  trace  some 
distinct  fault  to  the  master  himself.  The  mere  fact  of  such 
injury  is  no  evidence  of  such  fault;  neither  is  the  mere 
fact  that  it  resulted  from  the  carelessness  of  some  other 
person  in  the  same  employment.  The  servant  assumes 
all  the  usual  risks  of  his  employment  and  among  these  is 
the  risk  that  feUow-servants  wiU  sometimes  be  careless 
and  that  injuries  wiU  result.  All  that  can  be  required  of  the 
master  is  that  his  servants  shall  be  prudently  chosen,  and 
that  they  shall  not  be  retained  in  his  service  after  unfitness 
or  neghgence  has  been  discovered  and  communicated 
to  him.  This  duty  of  due  care  in  the  employment  and 
retention  of  competent  servants,  is  one  the  master  cannot 
reUeve  himself  of  by  any  delegation,  and  if  it  becomes 
necessary  to  entrust  its  performance  to  a  general  manager, 
foreman  or  superintendent,  such  officer,  whatever  he  may 
be  called,  must  stand  in  the  place  of  his  principal,  and  the 
latter  must  assume  the  risk  of  his  negligence.  The  same 
is  true  of  the  general  supervision  of  his  business ;  if  there  is 
negligence  in  this,  the  master  is  responsible  for  it,  whether 
the  supervision  be  by  the  master  in  person  or  by  some 
manager,  superintendent  or  foreman  to  whom  he  delegates 
it.  In  other  words,  while  the  servant  assumes  the  risk  of 
the  neghgence  of  feUow-servants,  he  does  not  assume  the 
risk  of  neghgence  in  the  master  himself  or  in  any  one  to 
whom  the  master  may  see  fit  to  entrust  his  superintending 
authority.  .  .  .  It  is  immaterial  that  the  neghgent 
servant  was  in  a  position  of  greater  responsibihty  than 
himself  or  in  a  different  hne  of  employment,  so  long  as 

294.     Michigan   Central  R.  Co.      510;  Quincy  Mining  Co.  v.  Kitts, 
V.  Leaney,  10  Mich.  193;  Michigan      42  Mich.  34,  3  N.  W.  240. 
Central  R.  Co.  v.  Dolan,  32  Mich. 
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both  were  in  the  same  general  business,  so  that  the  neg- 
Kgenee  of  the  one  might  contribute  to  the  danger  of  the 
other."  295 

§  659.  Employee   charged   with   supplying   or   repairing 
appliances  and  place  of  work. 

The  foregoing  rule,  without  more  would  seem  to  imply 
that  there  were  no  other  or  further  duties  which  were 
personal  to  the  master,  but  further  statement  was  not 
called  for  in  the  particidar  case.  The  court  subsequently 
declare  that  "It  is  well  settled  by  all  the  authorities  that 
the  master  must  provide  his  servant  with  a  safe  place  to 
work  in,  and  furnish  him  with  suitable  machinery  and 
apphances  with  which  to  perform  such  work,  and  it  is  his 
duty  to  keep  such  machinery  and  appliances  in  good  re- 
pair. If  he  cannot  do  this  himself,  personally,  he  must 
provide  some  other  person  to  take  his  place  in  this 
respect,  and  the  person  to  whom  the  master's  duty  is  thus 
delegated,  no  matter  what  his  rank  or  grade,  no  matter 
by  what  name  he  may  be  designated,  cannot  be  a  servant 
in  the  sense  or  under  the  rule  apphcable  to  injuries  occa- 
sioned by  feUow-servants.  Such  person  is  an  agent  and  the 
rules  of  law  apphcable  to  principal  and  agent  must 
apply."  295* 

In  a  subsequent  case  the  foregoing  statement  of  the 
rule  was  not  only  expressly  approved,  but  it  was  further 
stated:  "The  rule  adopted  by  the  Federal  com*ts  and  in 
most  of  the  states,  and  which  seems  to  us  most  in  conso- 
nance with  reason  and  humanity,  is  that  those  employed 
by  the  master  to  provide  or  keep  ia  repair  the  place,  or  to 
supply  the  machinery  and  tools  for  labor,  are  engaged 
in  a  different  employment  from  those  who  are  to  use  the 
place  or  apphances,  where  provided,  and  they  are  not 
therefore,  as  to  each  other,  fellow-servants.    In  such  case 

295.     Quincy    Mining    Co.     v.  Mich.  56,  45  N.  W.  82,  20  Am.  St. 

Kitts,  42  Mich.  34,  3  N.  W.  240.  Rep.  496;  Morton  v.  Detroit  B.  C. 

295a.     Van   Dusen  v.   Letellier,  &  A.  R.  Co.,  81  Mich.  423,  46N.W. 

78  Mich.  492,  44  N.  W.  672.     To  111. 
same  effect,  Brown  v.  Gilchrist,  80 


§  660  Fellow-Servants.  1759 

the  one  "whose  duty  it  is  to  provide  and  look  after  the 
safety  of  the  place  where  the  work  is  to  be  done,  repre- 
sents the  m.aster  ia  such  a  sense  that  the  latter  is  liable 
for  his  neghgence."  ^^^ 

§  660.  Character  of  act,  not  grade  or  rank,  determines 
the  relation. 

In  respect  to  the  question  of  the  grade  or  rank  of  the 
offending  servant  as  affecting  his  relation  to  other  serv- 
ants, the  court  state  that  the  true  test  whether  an  em- 
ployee occupies  the  position  of  a  fellow-servant  to  another 
employee,  or  is  the  representative  of  the  master,  is  to  be 
found  not  from  the  grade  or  rank  of  the  offending  or  in- 
jured servant,  but  is  to  be  determined  by  the  character  of 
the  act  being  performed  by  the  offending  servant  by  which 
another  employee  is  injured;  or  in  other  words,  whether 
the  person  whose  status  is  in  question,  is  charged  with  the 
performance  of  a  duty  which  properly  belongs  to  the 
master.^'' 

There  seem.s,  however,  to  be  an  apparent  inconsistency 
in  the  decisions  of  the  court  in  respect  to  the  foregoing 
proposition,  although  it  m.ay  not  exist  but  m.ay  be  owing 
to  the  general  terms  in  which  the  rule  is  expressed.  ^^* 

296.  Sadowski  v.  Michigan  Car  If,  however,  he  may  delegate  the 
Co.,  84  Mich.  100,  47  N.  W.  598.  power  to  perforin  the  act,  he  has 
To  same  effect  Christianelli  v.  performed  his  full  duty  to  his 
Saginaw  Min.  Co.,  154  Mich.  423,  employee  when  he  has  used  due 
117  N.  W.  910;  Roux  v.  Blodgett  &  care  to  employ  competent  assist- 
Davis  Lbr.  Co.,  94  Micbi.  607,  54  ants,  regardless  of  their  rank  and  to 
N.  W.  492,  24  Am.  St.  Rep.  102.  furnish  a  safe  place  and  suitable 

297.  Beesley  v.  F.  W.  Wheeler  appliances.  Superiority  is  not 
&  Co.,  103  Mich.  203,  61  N.  W.  the  test." 

659,  27  L.  R.  A.  268;  Wellihan  v.  298.    Where  the  facts  were  that 

National  Wheel  Co.,  128  Mich.  1,  one  Neville,  one  of  the  officers  of  the 

87  N.  W.  75 ;  Page  v.  Battle  Creek  defendant    corporation,    who    had 

Pure  Food  Co.,  142  Mich.  17,  105  charge  of  defendant's  factory  with 

N.  W.  72.    In  the  latter  case  it  is  authority  to  employ  and  discharge 

said:     "The  true  principle  govern-  men,  turned  on  the  feed  motion  of  a 

ing  the  cases  is,  that  if  the  master  machine  while   the   hands   of   the 

cannot  delegate  the  authority   to  operator  were  in  an  exposed  posi- 

perform  the  act,  he  is  hable  regard-  tion,  resulting  in  their  being  caught 

less  of  the  rank  of  his  employee.  in  the  gears,   the  question  arose, 
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It  seems  that  although  it  is  stated  that  the  grade  of  the 
offending  servant  is  immaterial,  the  rule  is  that  it  is 
immaterial  unless  he  is  in  entire  charge  of  the  business 
or  the  head  of  a  department  in  which  case  he  is  not  a 
fellow-servant. 


whether  the  act  of  turmng  on  the 
motion  was  one  chargeable  to  the 
master,  or  was  the  act  of  a  fellow- 
servant.  The  contention  on  the  part 
of  the  defendant  was  that,  as  to  such 
act,  Neville  was  acting  in  the  oa^ 
pacity  of  a  feUow-servant;  that  the 
question  of  whether  the  act  was 
that  of  a  master  or  a  fellow-servant 
depends  for  its  solution  rather  upon 
the  nature  of  the  act  than  upon  the 
general  scope  or  extent  of  the  supe- 
rior servant's  authority.  The 
court,  in  considering  this  question, 
state:  "The  contention  precisely 
as  made,  is  undoubtedly  supported 
by  eminent  authority,  but  we  are 
constrained  to  hold  that  the  pre- 
vious holdings  of  this  court  have 
not  so  hmited  the  liability  of  the 
master  (citing  Slater  v.  Chapman, 
67  Mich.  523,  35  N.  W.  106,  11 
Am.  St.  Rep.  593;  Palmer  v.  Rail- 
road Co.,  94  Mich.  353,  53  N.  W. 
397;  Ryan  v.  Bagaley,  50  Mich.  179, 
15  N.  W.  72,  45  Am.  Rep.  35; 
Harrison  v.  Railroad  Co.,  79  Mich. 
409,  44  N.  W.  1034,  19  Am.  St. 
Rep.  180,  7  L.  R.  A.  623;  Eriokson 
V.  Railway  Co.,  83  Mioh.  281, 
47  N.  W.  237;  Eriokson  v.  RaUway 
Co.,  93  Mich.  414).  The  doctrine  of 
this  court  has  extended  the  rule 
so  that  it  may  be  said  that  when  a 
master  delegates  to  a  superintend- 
ent full  power  to  manage  a  busi- 
ness, and  employ  and  discharge 
servants,  without  interference,  such 
superior  servant  in  whatever  he 
does  in  furtherance  of  the  business 


and  operations  he  has  in  charge, 
stands  in  place  of  the  master,  and 
the  negligence  of  such  superior 
servant  is  the  neghgence  of  the 
master.  This  is  apparently  upon  the 
ground  that  the  servant  in  entering 
the  employment  does  not  take  upon 
himself  the  risk  of  negligence  on  the 
part  of  one  who  occupies  the  rela^ 
tion  to  the  business  of  the  master. 
.  .  .  It  is  not  necessary  to 
a  decision  of  this  case  to  hold  that 
an  agent  exercising  only  occasional 
acts  of  authority,  while  performing 
duties  in  the  main  those  of  a  sub- 
ordinate, is  in  the  performance  of 
the  latter  duties,  to  be  regarded  as 
a  representative  of  the  principal; 
but  in  the  performance  of  the  par- 
ticular duty  in  question,  NeviUe 
was  performing  an  act  of  authority 
which  he  only  had  the  right  to 
perform  by  virtue  of  his  authority 
as  superintendent  of  the  miUs  and 
within  the  scope  of  his  authority  to 
see  that  the  machinery  was  in  safe 
condition.  We  think,  under  the 
former  rulings  of  this  court,  he  must 
be  held  to  have  been,  in  the  per- 
formance of  this  act,  a  representa^ 
tive  of  the  master  rather  than  a 
fellow-servant."  Shumway  v.  Wal- 
worth &  Neville  Mfg.  Co.,  98  Mich. 
411,  57  N.  W.  251.  This  question 
was  subsequently  before  the  court 
and  discussed.  It  was  said:  "It 
must  not  be  assumed  that  there  is 
no  limitation  to  the  doctrine  of 
immunity  on  the  part  of  the  mas- 
ter. The  law  clearly  imposes  duties 
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§  661.  Employees  engaged  in  construction. 

A  scaffold  is  not  necessarily  a  place  to  work  within  the 
rule  requiring  the  master  to  furnish  a  safe  place  to  work 
and  that  such  duty  cannot  be  delegated ;  and  where  a  scaf- 
fold and  a  riveter  are  engaged  in  the  common  service  of 
building  a  ship  they  have  been  held  fellow-servants.  Bees- 
ley  V.  F.  Wheeler  &  Co.,  103  Mich.  196,  61  N.  W.  659, 
27  L.  R.  A.  266. 


upon  the  master,  from  the  dis- 
charge of  which  he  cannot  shelter 
himself  by  the  interposition  of  an 
agent  or  servant  or  the  fellow- 
servant  rule.  He  may  assume  lia- 
bility for  accidents  suffered  by  his 
servant  in  the  course  of  his  employ- 
ment, either  expressly  or  by  impli- 
cation, where  it  is  plain  that  it  was 
the  intention  of  both  parties  that 
he  should,  or  where  he  is  present 
personally  directing  the  negUgent 
act.  Again,  where  the  rule  is  that 
he  must  provide  a  reasonably  safe 
place  and  machinery,  the  responsi- 
bility is  his.  In  all  these  cases  he  is 
liable  because  the  negligence  is 
his."  The  court  here  quotes  the  test 
as  given  on  a  preceding  page,  and 
continues:  "It  would  seem  that 
this  (the  test)  must  be  the  govern- 
ing principle,  unless  the  limitations 
hereinbefore  discussed  (the  Ohio 
and  IlUnois  rules)  are  adopted 
which  as  stated  is  not  the  case  in 
this  state.  This  discussion  of  the 
'Superior  servant'  question  must 
not  be  considered  as  necessarily  in- 
volving that  of  alter  ego.  If  the 
liability  of  the  master  is  in  all  cases 
to  depend  upon  the  rule  above  men- 
tioned, it  matters  little  whether  the 
offender  is  called  'alter  ego'  or 
servant.  It  is  only  when  the  act 
is  one  which  does  not  fall  within  a 
duty  that  the  law  imposes  upon  the 
tnaster,  or  which  he  has  taken  upon 
himself,  that  it  becomes  important. 


In  such  cases  the  term  is  found  an 
appropriate  one,  when  it  is  sought 
to  invoke  the  doctrine  of  respond- 
eat superior.  How  far  the  courts 
have  gone  in  holding  that  a  master 
is  liable  for  such  acts,  committed  by 
a  person  in  full  charge  of  his  busi- 
ness, we  find  it  unnecessary  to  in- 
vestigate in  this  case  and  express 
no  opinion  upon  the  question." 
Beesley  v.  F.  W.  Wheeler  &  Co., 
103  Mich.  196,  61  N.  W.  659,  27 
L.  R.  A.  266.  The  court,  subse- 
quently, after  stating  that  the  true 
test  is  the  character  of  the  act 
rather  than  the  grade  or  rank  of  the 
employee,  state:  "The  vice-prin- 
cipal, manager  or  superintendent 
may  become  a  fellow-servant,  and 
a  fellow-servant  may  become  a 
vice-principal."  Page  v.  Battle 
Creek  Pure  Food  Co.,  142  Mich.  17, 
105  N.  W.  72.  Recurring  now  to 
Shumway  v.  Walworth  &  Neville 
Mfg.  Co.,  supra,  it  would  seem  that 
in  view  of  the  rule  laid  down  in  the 
subsequent  cases,  that  Neville  was 
performing  the  act  of  a  fellow- 
servant  in  tmming  on  the  power. 
That  the  master  could  have  dele- 
gated that  service  to  the  common- 
est and  most  unskilled  laborer.  No 
act  of  superintendence  or  manage- 
ment was  involved.  It  does  not 
appear  that  Neville  was  manager 
of  the  entire  business  of  the  de- 
fendant, but  only  a  branch  thereof. 
It  is  diflcult  to  reconcile  what  was 
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The  doctrine  in  this  state  is  that  the  rule  appUcable  to 
the  duty  of  the  master  in  respect  to  furnishing  a  safe  place 
to  work,  does  not  ordinarily  apply  to  the  construction 
of  buildings  or  temporary  structures  for  use  in  such 
construction  where  the  duty  of  this  construction,  such  as 


held  in  La  Barre  v.  Grand  Trunk 
Western  R.  Co.,  133  Mich.  192, 
94  N.  W.  735,  with  the  reasoning 
in  the  foregoing  cases  and  the  rule 
recognized  and  stated  in  the  later 
ones.  It  was  there  held  that  a  road 
master  was  a  vice-principal  as  to 
section  men  acting  under  his 
direction  in  loading  rails  on  moving 
ears.  If  the  ground  of  the  decision  is 
that  there  rested  upon  the  master 
the  duty  of  warning  and  instructing 
such  employee,  in  respect  to  the 
danger  from  the  method  em- 
ployed, then  there  could  be  no 
ground  for  criticism.  But  the  de- 
cision seems  to  go  upon  the  broad 
ground  that  he  was  the  alter  ego 
of  the  master  in  charge  of  a  distinct 
branch  of  the  master's  business. 
The  same  practically  was  held  in 
Harrison  v.  Railroad  Co.,  79  Mich. 
409,  44  N.  W.  1034,  7  L.  R.  A.  623, 
19  Am.  St.  Rep.  180,  and  prac- 
tically the  same  was  held  in  respect 
to  a  train  dispatcher.  Hunn  v. 
Raih-oad  Co.,  78  Mich.  513,  44  N. 
W.  502,  7  L.  R.  A.  500.  In 
Palmer  v.  Railroad  Company,  87 
Mich.  281,  49  N.  W.  613,  32  Am. 
St.  Rep.  507,  it  was  held  to  be  the 
personal  duty  of  the  master  to  pro- 
vide that  the  manner  in  which  the 
work  is  being  done  (loading  rails  on 
moving  cars)  shall  be  safe  and  in 
aU  cases  where  the  danger  can  be 
readily  guarded  against,  the  em- 
ployer is  in  duty  bound  to  protect 
the  employee  at  his  peril      It  was 


said  the  road  master  had  fuU  charge 
and  direction  of  this  gang  of  men. 
He  stood  in  the  place  of  the  mas- 
ter. Upon  a  subsequent  review  of 
this  case  (Palmer  v.  Railroad  Co., 
93  Mich.  363,  53  N.  W.  397,  17 
L.  R.  A.  636,  32  Am.  St.  Rep.  507), 
the  court  quoted  approvingly  from 
what  was  said  in  Harrison  v.  Rail- 
road Co.,  supra,  as  follows:  "It 
is  difflcult  to  lay  down  any  general 
rule  which  shall  determine  all 
cases.  .  .  .  The  tendency  of 
modern  adjudications  is  more  and 
more  to  relax  the  rule  that  those 
who  are  engaged  in  the  same  com- 
mon enterprise  of  business  are 
feUow-servants,  especially  if  it  can 
be  pointed  out  that  the  one  at 
fault  occupies  some  higher  grade  or 
more  power  than  the  party  injured. 
.  .  .  Some  general  rules  may, 
however,  be  laid  down  which  in 
many  instances  may  serve  as  a 
guide  in  the  determination  of  the 
question.  It  is  not  to  be  determined 
solely  from  the  grade  or  rank  of  the 
offending  or  injured  servant,  but  it 
is  to  be  determined  by  the  char- 
acter of  the  act  being  performed  by 
the  offending  servant.  If  it  is  an 
act  that  the  law  imposes  the  duty 
upon  the  part  of  the  master  to 
perform,  then  the  offending  em- 
ployee is  not  a  fellow-servant,  but  a 
superior  or  agent,  for  whose  acts 
the  master  is  held  liable.  Again,  if 
the  master  has  delegated  to  a  serv- 
ant or  employee  the  care  and  man- 
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scaffolds  and  tlie  like,  rests  or  is  placed  upon  the  servants 
themselves,  or  where  the  work  itself  makes  the  place 
unsafe.  It  is  stated  by  the  court:  "It  is  believed  that  this 
does  no  violence  to  the  rule  of  safe  place.  The  case 
is  different  from  those  where  the  master  furnishes  a  per- 
manent place  to  work  as  in  a  ship  or  factory.  A  master's 
duty  in  such  a  case  is  to  make  and  keep  the  place  reason- 
ably safe;  but  that  rule  would  apply  as  to  those  working 
in,  but  not  necessarily  as  to  those  constructtag  the  factory. 
Such  employees  would  not  be  fellow-servants  with  each 
other,  for  the  enterprises  would  not  be  the  same.  The 
service  of  one  would  be  the  erection  of  the  completed  fac- 
tory; that  of  the  other  its  use  for  the  purpose  for  which 
it  was  designed."^'* 


agement  of  the  entire  business  or  a 
'distinct  department  of  it,'  the 
situation  being  such  that  the  supe- 
rior servant  is  charged  with  the 
performance  of  duties  towards  the 
inferior  servant  which  the  law 
imposes  upon  the  master,  then 
such  superior  servant  stands  in  the 
place  of  the  master."  The  force 
of  this  last  expression  of  the  learned 
court  is  not  readily  apparent.  It  is 
but  the  expression  of  the  familiar 
doctrine,  that  when  a  servant,  with- 
out regard  to  grade  or  rank,  is  per- 
forming duties  personal  to  the 
master,  then  the  master  is  liable. 
The  court  state  further:  "While  we 
do  not  hold  that  it  is  necessary  to 
show  it  by  positive  proof  in  every 
case  of  this  kind,  yet  the  question 
of  whether  or  not  the  servant  has 
power  to  employ  or  discharge  other 
servants  is  important  in  determin- 
ing whether  or  not  he  is  to  be 
deemed  a  superior  servant  for 
whose  acts  the  master  is  liable." 
It  was  stated  in  a  still  later  ease 


that  "It  is  settled  by  our  decisions 
(citing  the  foregoing  cases)  that 
the  general  superintendent  (of  a 
company  constructing  a  railway) 
was  a  vice-principal  for  whose  neg- 
ligence the  defendant  is  responsi- 
ble." The  negligence  alleged  was 
in  leaving  loaded  cars  on  a  spur 
track  and  faiUng  to  give  notice  of 
the  fact  to  those  in  charge  of  a 
construction  train.  Milbourne  v. 
Arnold  Elec.  R.  P.  Co.,  140  Mich. 
316. 

299.  Referring  to  the  facts  in 
the  particular  case  under  review, 
it  was  stated:  "But  here  the 
scaffold  builder  and  the  riveter 
are  engaged  in  the  common  service 
of  biulding  a  ship.  The  work  of 
both  goes  along  together,  and  it 
seems  to  us  that  the  case  is  clearly 
within  the  rule  of  Priestly  v 
Fowler  and  kindred  eases."  Bees- 
ley  V.  F.  W.  Wheeler  &  Co.,  103 
Mich.  196,  61  N.  W.  659,  27  L.  R. 
A.  266. 
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§  662.  Act  of  making  place  or  appliance  unsafe. 

The  rule  in  this  state  is  practically  the  same  with 
respect  to  the  place  provided  being  rendered  unsafe  by 
the  act  of  employees,  as  in  most  jurisdictions,  and  is  thus 
expressed:  "Though  there  is  a  duty  on  the  part  of  the 
master  to  provide  a  safe  place,  machinery  and  apphances, 
the  duty  does  not  extend  so  far  as  to  require  that  he  shall 
see  at  his  peril  that  such  machinery  and  apphances  are 
properly  used;  reasonable  regulations  must  be  made  for 
their  use,  but  when  this  is  done  and  the  fault  of  one 
servant  makes  a  place  unsafe,  which  but  for  such  fault 
would  be  safe,  the  rule  of  non-habihty  for  the  fault  of 
fellow-servants,  applies. '"" 

§  663.  Details  of  work. 

A  servant  is  not  a  vice-principal  in  supervising  or  car- 
rying out  the  merely  executive  details  of  the  work.  Thus, 
a  foreman  who  directs  a  laborer  to  put  a  certain  wheel  on 
a  machine  is  a  fellow-servant  of  the  laborer,  where  the 
selection  of  the  wheel  was  an  act  usually  performed  by  the 
employees.  ^" 

Foreman  selecting  unsound  material. 
A  foreman  who  looked  after  the  unloading  of  coal  from 
vessels  and  attended  generally  to  the  freight  business  of 
the  defendants,  selected  a  defective  scanthng  for  a 
runway  placed  from  a  vessel  to  the  coal  bins,  and  a  work- 
man engaged  in  wheehng  coal  thereon  was  injured  from 

300.  Jurkiewicz  v.  Ameriean  operating  a  roller  machine,  due  to 
Car  &  Foundry  Co.,  147  Mich,  the  misplacing  of  a  guide  board  by 
622,  111  N.  W.  183.  This  rule  is  other  employees  after  the  latter,  by 
illustrated  in  a  ease  where  it  was  direction  of  the  foreman,  had  ex- 
held  that  a  miU  owner  who  has  fur-  changed  the  rollers  in  the  machine, 
nished  an  employee  with  a  safe  they  being  fellow-servants  of  the 
place  to  work,  and  with  proper  ma-  injured  employee,  even  while  en- 
chinery  and  appliances,  and  who  gaged  in  taking  out  and  putting  in 
has  selected  a  competent  foreman  the  rollers.  Frazee  v.  Stott,  120 
to  superintend  the  mill  and  compe-  Mich.  624. 

tent  men  to  assist  about  the  em-  301.     Rauda   v.    Detroit    Screw 

ployment,  is  not  liable  for  injuries  Works,  134  Mich.  343,  96  N.  W. 

sustained  by  such  employee  while  454. 
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its  breaking.  It  appeared  that  there  was  plenty  of  sound 
lumber  at  hand  from  which  a  selection  could  have  been 
made.  The  court  dechned  to  apply  the  general  rule 
appUcable  in  such  cases,  and  determined  that  such  fore- 
man, in  the  act  of  selecting  such  material,  by  reason  of 
his  authority  and  control  of  that  branch  of  the  business, 
was  a  vice-principal.  ^°  ^ 

Where,  however,  an  experienced  carpenter  was  in- 
jured by  the  breaking  of  a  scaffold  plank,  on  which  he 
was  standing  while  at  work,  and  it  appeared  the  plank  was 
put  in  place  by  a  feUow-servant  by  the  direction  of  the 
foreman,  and  that  there  was  plenty  of  suitable  material 
at  hand,  it  was  held  it  was  not  error  to  deny  a  verdict 
for  plaintiff.  ^"^ 

This  is  in  accord  with  the  doctrine  often  expressed 
that  where  sufficient  material  or  appliances  are  furnished 
by  the  master  and  in  the  course  of  the  operation  ths 
injured  servant  or  the  fellow-servant  makes  an  improper 
selection  and  in  consequence  an  injury  follows,  tha 
master  is  not  liable.  ^"^ 

Where,  however,  the  foreman  of  a  gang  of  men  em- 
ployed in  putting  in  a  bridge,  selected  a  defective  rope  from 
the  defendant's  warehouse  eighty  miles  away,  where 
there  was  an  abundance  of  suitable  material,  it  was  said, 
in  substance,  that  whUe  such  foreman  may  be  their 
fellow-servant  with  respect   to   the  manner   of   use   of 

302.  Brown  v.  Gilchrist,  80  said,  however,  if  this  hammer  had 
Mich.  56,  45  N.  W.  82,  20  Am.  St.  been  the  only  one  in  the  shop  or  the 
Rep.  496.  only  one  that  could  be  used  or  if 

303.  Dewey  v.  Parke,  Davis  &  defendant  had  directed  it  to  be 
Co.,  76  Mich.  631,  43  N.  W.  644.  used,   knowing   its   condition,   an- 

304.  Rawley  v.  CoUiau,  90  other  case  would  be  presented. 
Mich.  31,  54  N.  W.  350;  Kehoe  v.  In  Kehoe  v.  AUen,  92  Mich.  464, 
AUen,  92  Mich.  464,  52  N.  W.  740,  52  N.  W.  740,  31  Am.  St.  Rep.  608, 
31  Am.  St.  Rep.  608;  Thomas  v.  flasks  used  by  moulders  had  be- 
Ann  Arbor  Railway  Co.,  114  Mich.  come  defective  by  use,  and  there 
59,  72  N.  W.  40.  Thus  in  Rawley  v.  were  plenty  of  perfect  flasks  which 
Colliau,  90  Mich.  31,  54  N.  W.  might  have  been  selected  by  the 
350,  an  employee  selected  a  hammer  fellow-servant  who  selected  an  im- 
defective    from    use,    there    being  perfect  one. 

others  that  were   sound.      It  was 
2  M.  &  S.— 53 
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materials  and.  appliances  furnished  by  the  master,  or  with 
respect  to  the  selection  of  the  same  from  among  those 
near  at  hand,  he  represents  the  master  when  he  under- 
takes the  duty  of  selecting  materials  from  a  supply  in  a 
warehouse  eighty  miles  distant,  and  for  a  neghgent  selec- 
tion, resulting  in  injury  to  an  employee,  the  master  is 
liable. '"» 

Where  an  employer  furnished  ample  material  for  doing 
the  work  of  curbing  a  trench  and  a  competent  man  to 
attend  to  it,  it  was  held  he  had  performed  his  full  duty. 
The  non-use  or  improper  selection  of  such  materials  by  an 
employee  was  held  to  be  the  omission  or  act  of  a  fellow- 
servant  of  other  employees.'"^ 

It  was  held  that  where  a  master  had  employed  an  elec- 
trician and  furnished  abundant  supplies  of  wire  and  lamps 
to  place  lights  where  needed,  and  torches  for  the  use  of 
his  servants,  the  servants  entrusted  with  the  duty  of 
placing  or  supplying  Ughts  are  fellow-servants  of  the 
ordinary  laborers  about  the  master's  factory,  and  their 
negligence  in  failing  to  place  lights  is  not  chargeable  to 
the  master. '" 

But  it  was  held,  where  a  section  hand  was  injured  by 
the  derailment  of  a  hand  car,  and  it  appeared  that  the 
station  agent  was  intrusted  by  the  company  with  the 
duty  to  select  proper  cars,  his  negligence  in  selecting  an 
improper  car  was  not  that  of  a  feUow-servant  of  such 
section  men,  since  the  duty  of  the  raihoad  company  to 
select  reasonably  safe  cars,  could  not  be  delegated.'"* 

Employees  charged  with  duty  of  making  incidental 
repairs. 

It  would  seem  that  this  court  is  in  accord  with  the 
court  of  Wisconsin  and  many  other  states  in  respect  to 
mere  details  of  the  work,  so  far  as  it  relates  to  ordinary 

305.  Thomas  v.  Ann  Arbor  R.  Plate  Glass  Co.,  146  Mich.  236, 
Co.,  114  Mich.  59,  72  N.  W.  40.  109  N.  W.  431. 

306.  Lenderink  v.  Village  of  308.  McLean  v.  Pere  Mar- 
Rockford,  135  Mich.  531,  98  N.  W.  quette  R.  Co.,  137  Mich.  482,  100 
4.  N.  W.  48. 

307.  Livingstone     v.     Saginaw 
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repairs  -whicli  are  required,  made  necessary  by  use,  and 
that  the  duty  to  make  such  repairs  may  be  entrusted  to 
employees."" 

§  664.  Duty  to  instruct  as  non-delegable. 

Where  the  employer  selected  a  person  to  instruct  his 
employee  in  charging  a  soda  fountain  tank,  and  while 
receiving  this  instruction,  the  latter  was  killed  through  the 
negUgence  of  the  former,  the  employer  was  held  Uable 
on  the  ground  that  the  person  so  selected  was  performing 
an  act  personal  to  the  master.'^" 

§  665.  Duty  to  warn  as  non-delegable. 

Where  warnings  are  necessary  as  the  work  progresses, 
as  in  case  of  blasting,  etc.,  it  seems  that  the  servants  whose 


309.  Where  the  contention  was 
that  fellow-servants  were  not  such, 
in  taking  out  and  putting  in  rollers 
in  a  machine,  it  was  said:  "To 
sustain  such  contention  would  re- 
sult in  making  an  employer  respon- 
sible for  every  negligent  act  of  his 
employee,  no  matter  how  extensive 
his  business,  when  such  neghgent 
act  related  to  the  necessary  fixing  of 
machinery,  and  that  too,  when  he 
himself  may  not  be  skilled  ir  such 
things,  and  has  done  aU  in  his  power 
by  furnishing  good  materials,  ap- 
pliances, and  skilled  and  experi- 
enced men.  It  would  result  in  over- 
turning the  well  established  rule  of 
the  negHgence  of  fellow-servants. 
The  question  cannot  be  determined 
by  the  fact  that  the  work  required 
to  be  done  requires  skill  and 
experience,  or  that  one  servant  oc- 
cupies a  position  of  greater  respon- 
sibility, or  is  engaged  in  a  different 
line  of  emplo3rment.  The  servant 
in  order  to  make  his  employer  re- 
sponsible for  his  negligent  act,  must 
be  engaged  in  work  which  belongs 
to    the    master    to    superintend." 


It  was  also  stated  that  a  master 
could  not  personally  superintend 
all  the  details  of  the  work.  Frazee 
V.  Stott,  120  Mich.  624.  The  rule 
was  applied  where  a  blacksmith 
was  injured  by  a  piece  breaking 
from  the  face  of  a  hammer  used  by 
a  feUow-servant  and  it  appeared 
there  were  others  at  hand  that  were 
not  faulty  which  might  have  been 
selected.  Rawley  v.  Calliau,  90 
Mich.  31,  51  N.  W.  350.  But  the 
fact  that  a  railroad  company  fur- 
nished materials  and  instructed 
generally  section  foremen  to  make 
repairs  in  the  planking  at  a  cross- 
ing, the  company  having  construct- 
ive notice  of  the  defect,  does  not 
relieve  the  company  from  the 
charge  of  negligence.  It  seems  to 
have  been  held  that  the  question  of 
fellow-servant  either  was  not  in- 
volved, or  that  such  section  men 
were  not  fellow-servants.  Fluhrer 
V.  Lake  Shore  &  M.  S.  R.  Co.,  121 
Mich.  212,  80  N.  W.  23. 

310.  McDonnell  v.  Central 
Drug  Co.,  160  Mich.  455,  125 
N.  W.  546. 
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duty  it  is  to  give  the  •warnings  are  fellow-servants  of  one 
injured  by  the  failure  to  warn.  '^^ 

So  an  employee  of  a  car  manufacturer  is  a  fellow-servant 
of  a  brakeman  employed  to  give  warning  of  the  movement 
of  cars,  where  the  former  was  injured  while  passing  be- 
tween cars,  and  the  latter  was  not  at  his  post.'^^ 

The  same  rule  applies  to  failure  to  give  the  signals  upon 
starting  a  train, '^^  or  to  send  a  lookout  ahead  to  give 
warning  of  an  approaching  train."* 

§  666.  Duty  of  inspection  as  non-delegable. 

Generally  a  negligent  inspector  is  not  a  fellow-servant 
of  one  injured  by  such  neghgence."^ 

Thus,  a  negligent  car  inspector  is  generally  not  a 
fellow-servant,"*  although  it  is  otherwise  in  case  of  a 
negligent  inspector  of  loaded  cars.'^' 


311.  Mikolojczak  v.  North 
American  Chemical  Co.,  129  Mich. 
80,  88  N.  W.  75. 

312.  Jurkeiwiez  v.  American 
Car  &  Foundry  Co.,  147  Mich.  622, 
111  N.  W.  183. 

313.  Burrman  v.  Grand  Trunk 
Western  R.  Co.,  143  Mich.  689, 
107  N.  W.  689. 

314.  Hammond  v.  C.  C.  &  G. 
T.  R.  Co.,  83  Mich.  334,  47  N.  W. 
965. 

315.  Van  Dusen  v.  Letellier, 
78.  Mich.  492,  44  N.  W.  572. 

316.  It  was  said  to  be  the  duty 
of  a  raib-oad  company  to  cause 
every  link  in  a  brake  chain  to  be 
tested  before  it  is  placed  on  a 
car.  That  an  inspector  to  whom 
has  been  delegated  the  duty  of 
inspecting  its  cars  and  appliances 
represents  the  master  in  that  he  is 
performing  a  personal  duty  of 
the  master.  Morton  Adm.  v. 
Detroit  B.  C.  &  A.  R.  Co., 
81  Mich.  423,  46  N.  W.  111.  So 
also  it  was  held  that  a  car  inspector 


whose  duty  it  is  to  repair  machin- 
ery is  not  a  feUow-servant  of  a 
freight  conductor  whose  duty  it 
is  to  operate  the  machinery.  Mc- 
Donald V.  Michigan  Cent.  R.  Co., 
132  Mich.  372,  93  N.  W.  1041, 
102  Am.  St.  Rep.  426. 

317.  The  court  distinguishes 
between  inspectors  of  machinery 
and  other  appliances,  which  it  is 
the  duty  of  the  master  to  furnish 
and  keep  in  repair,  and  inspectors 
of  loaded  cars.  As  to  the  latter 
they  are  held  to  be  fellow-servants 
of  trainmen.  Dewey  v.  Detroit, 
G.  H.  &  M.  R.  Co.,  97  Mich.  329, 
56  N.  W.  756,  22  L.  R.  A.  292; 
LelUs  V.  Mich.  Cent.  R.  Co.,  124 
Mich.  37,  82  N.  W.  828,  70  L.  R. 
A.  598.  And  a  station  agent  exer- 
cising such  duty  as  to  loaded  cars, 
as  well  as  train  men  also  charged 
with  such  duty,  are  fellow-servants 
of  section  men  along  the  line  of  the 
road.  Miller  v.  Michigan  Cent. 
R.  Co.,  123  Mich.  374,  82  N.  W.  58. 
Also  a  conductor  charged  with  the 
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An  inspector  of  the  railroad  bed  is  not  a  fellow-servant 
of  a  railroad  engineer,  operating  his  engine  thereon,  where 
the  latter  is  injured  by  the  negligence  of  the  former  in 
respect  to  the  condition  of  the  track.  "^ 

§  667.  Employee  in  charge  of  business  or  of  a  department. 

The  following  rule  was  declared:  "Whenever  the 
business  conducted  by  a  person  selected  by  the  master  is 
such  that  he  is  entrusted  with  full  control  (subject  to  no 
one's  supervision  except  the  master's)  over  the  action  of 
the  employee's  engaged  in  carrying  on  a  particular  branch 
of  the  business,  and  acting  upon  his  own  discretion,  accord- 
ing to  general  instructions  laid  down  for  his  guidance, 
and  it  is  his  province  to  direct  and  the  duty  of  the  em- 
ployees to  obey,  then  he  stands  in  the  place  of  the  master 
and  is  not  a  fellow-servant  with  those  whom  he  con- 
trols.""' 

Captain  in  mine. 

A  captain  in  a  mine,  not  in  any  true  sense  a  miner, 
foreman  or  department  leader,  or  sub-chief  in  a  given 
sphere  of  mining  operations,  but  whose  agency  covers  the 
whole  mine  and  the  entire  control  of  such  work,  is  not  a 
fellow-servant  of  employees  therein,  and  his  neghgence  is 

duty  of  seeing  that  oars  are  properly  fellow-servant,  yet  one  placed  by 
loaded  before  being  received  in  the  the  master  in  charge  of  other  em- 
train,  and  trainmen  upon  another  ployees,  in  exposing  a  servant  to 
train,  are  fellow-servants.  A  pro-  danger,  not  in  the  line  of  the  du- 
jecting  limb  of  a  tree  on  a  flat  car  ties  he  was  employed  to  perform, 
loaded  with  trees  caused  injury  to  a  it  was  held  was  the  wrongful  act  of 
fireman  while  in  his  cab  on  a  pass-  the  master.  Belmer  v.  Boyne  City 
ing  train.  Jarman  v.  Railway  Co.,  Tanning  Co.,  160  Mich.  669,  125 
98  Mich.  135,  57  N.  W.  32.  N.  W.  726.    It  was  also  held  that 

318.  Hamilton  v.  Mich.  Cent.  one  in  charge  of  the  work  of  con- 
R.  Co.,  135  Mich.  95,  97  N.  W.  392.  structing  a  cement  cellar  wall,  and 

319.  TTiiTin  V.  Mich.  Cent.  R.  an  employee  working  at  the  mixer, 
Co.,  78  Mich.  513,  44  N.  W.  502,  7  were  not,  as  matter  of  law,  fellow- 
L.  R.  A.  500.  See  also  supra  — .  servants  at  the  time  the  foreman 
While  the  fact  that  one  employee  directed  the  removal  of  the  cm-bing 
has  authority  to  employ  and  dis-  between  which  the  concrete  had 
charge  other  employees,  is  not  a  been  placed.  Gerstler  v.  Weinberg, 
conclusive  test  as  to  whether  he  is  a  160  Mich.  267, 125  N.  W.  1. 
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to  be  considered  as  the  negligence  of  the  operators  of  the 
mine,  his  employers,  and  they  are  liable  for  injuries  to  one 
of  such  workmen  caused  thereby,  whether  he  was  ap- 
pointed directly  by  them  or  by  their  general  agent. '^^ 

Employee  in  full  charge  of  construction  of  building. 
Where  an  employee  had  full  charge  of  a  building  being 
constructed  and  the  men  employed  thereon,  and  his 
agency  covered  the  entire  building,  a;nd  his  capacity  and 
discretion  dominated  over  it,  he  represented  the  master, 
and  his  negligence  resulting  in  injury  to  one  of  the  em- 
ployees under  him,  was  chargeable  to  the  master.  ^^' 

Foreman. 

It  seems  to  be  well  settled  in  this  state  that  a  mere  fore- 
man, without  other  authority  than  to  direct  the  work, 
and  in  performing  duties  not  personal  to  the  master,  is  but 
a  fellow-servant.  That  the  power  to  hire  and  discharge 
workmen  is  not  conclusive  upon  the  question  of  his  being 
a  vice-principal,  and  as  was  stated  by  the  court  "is  in 
many  cases  of  little  moment.  Too  much  prominence  has 
often  been  given  to  this  authority.  One  may  possess  it  and 
stUl  not  be  the  alter  ego,  or  he  may  not  possess  it,  and  still 
be  the  alter  ego."^^^ 

For  instance,  a  foreman  of  a  car  repairing  gang  in  a 
railroad  yard  is  a  fellow-servant  of  an  employee  in  the 
shops  temporarily  called  out  to  assist  in  making  repairs, ^^^ 
as  is  a  foreman  in  a  saw  mill  as  to  a  laborer  engaged  with 
others  in  moving  a  loaded  car  with  car  pushers  along  the 
side  track  adjoining  the  mill."^ 

320.  Ryan  v.  Bagaley,  50  Mich,      upon  a  machine  is  a  fellow-servant. 
179,  15  N.  W.  72,  45  Am.  Rep.  35.      Randa  v.   Detroit   Screw  Works, 

321.  Staler   v.    Chapman,    67      134  Mich.  343,  96  N.  W.  454. 
Mich.  523,  35  N.  W.  106,  11  Am.  323.    McClm-e  v.  Detroit  South- 
St.  Rep.  593.                                          em  R.  Co.,   146  Mich.  457,   109 

322.  Schroeder  v.   Flint  &  P.      N.  W.  847. 

M.  R.  Co.,  103  Mich.  213,  61  N.  W.  324.    Younggren  v.   T.  Stephen- 

663,  50  Am.  St.  Rep.  354,  29  L.  R.  son  Co.,  150  Mich.  488,  114  N.  W. 

A.   321.      Foreman   directing   the  341. 
workmen  to  put  an  emery  wheel 
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So  the  foreman  work  upon  an  elevator  shaft  is  a  fellow- 
servant  as  to  one  employed  to  assist  him  ia  the  work  where 
the  alleged  neghgence  of  the  foreman  was  failm-e  to  take 
precautions  to  keep  the  elevator  from  running  while  such 
employee  was  at  work  therein.  ^^^ 

And  a  foreman  of  car  repairers,  in  failing  to  place  a  flag 
for  the  protection  of  one  of  the  men  under  him  as  required 
by  the  rules,  is  a  feUow-servant,'^^  as  is  a  foreman  of  one 
of  the  rooms  of  a  car  repair  shop,  with  the  men  employed 
therein  and  under  his  charge,  as  to  aU  acts  other  than 
such  as  the  law  imposes  personally  upon  the  master.^" 

Likewise,  a  foreman  of  a  crew  of  men,  and  a  member  of 
such  crew,  the  former  directing  the  latter  to  carry  iron 
plates  from  the  shop  to  a  vessel  being  constructed  in  the 
master's  yard,  are  fellow-servants.'^* 

So  a  section  foreman  on  a  railroad  is  a  fellow-servant 
of  those  under  him  where  not  performing  a  non-delegable 
duty. '2' 

Foreman  under  general  manager. 
It  was  held  by  a  divided  court,  four  to  three,  that  one 
in  charge  of  constructing  cement  piers,  under  a  general 
manager  of  the  work  of  erecting  overhead  crossings,  was 
a  vice-principal  as  to  the  men  working  under  him.''" 

325.  Andre  v.  Winslow  Bros,  charged:  "That  for  the  purpose 
Elevator  Co.,  117  Mich.  560,  of  this  case,  Mr.  Brennan  (the 
76  N.  W.  86.  superintendent  or  boss)  stood  upon 

326.  Peterson  v.  Chicago  &  that  day  toward  the  plaintiff  in 
N.  W.  R.  Co.,  67  Mich.  102,  34  the  position  of  plaintiff's  employer. 
N.  W.  26,  11  Am.  St.  Rep.  564.  He  had  the  power  to  hire  and  dis- 

327.  Findley  v.  RusseU  Wheel  charge  and  give  directions  and  was 
&  Foundry  Co.,  108  Mich.  286,  in  control  over  them,  so  that  what- 
56  N.  W.  50.  ever  Mr.  Brennan  did  upon  that 

328.  Amoe  v.  Great  Lakes  En-  day  may  be  taken  to  be  the  act  of 
gineering  Works,  151  Mich.  212,  the  defendants  themselves."  And 
114N.  W.  1010.  the  appellate  court  stated:     "The 

329.  Gavigan  v.  Lake  Shore  correctness  of  the  charge  in  this 
&  M.  S.  R.  Co.,  110  Mich.  71,  67  respect,  is  not  called  in  question  by 
N.  W.  1097;  Morch  v.  Toledo,  S.  counsel  for  defendants  and  in  my 
M.  R.  Co.,  113  Mich.  154,  71  N.  W.  opinion  the  record  supports  it." 
464.  Brown  v.  Lennane,  155  Mich.  686, 

330.  The      trial      court      had  118  N.  W.  581. 
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Where,  however,  an  eraployee  was  injured  while 
assisting  in  breaking  down  a  large  quantity  of  salt  in 
defendant's  plant,  through  the  failure  of  the  foreman  in 
charge  of  the  work  to  give  warning  that  a  fall  was  about 
to  be  made,  such  foreman  having  charge  of  one  of  the 
departments  of  the  general  business,  there  being  several 
departments,  and  having  authority  to  hire  and  discharge 
men,  but  being  subject  to  the  direction  of  a  superintending 
engineer,  and  a  general  manager,  it  was  held  that  the 
foreman  and  the  injured  employee  were  feUow-servants.  ^" 

It  was  also  held  in  another  case,  that  the  foreman  of  a 
saw  mill  having  authority,  under  the  direction  of  the 
general  manager,  to  employ  and  discharge  workmen, 
and  having  general  supervision  of  the  miU,  but  performing 
more  or  less  manual  labor  therein,  was  a  feUow-servant  of 
an  operative  employed  in  the  mUl.^'^ 

Train  dispatcher, 

A  train  dispatcher  of  a  railroad  company  who  has 
absolute  control  of  the  moving  of  its  trains  and  is  charged 
with  the  duty  of  directing  its  movements,  is  not  a  feUow- 
servant  of  employees  in  charge  of  trains  who  are  bound  to 
obey  his  directions. '^^ 

§  668.  Different  department  rule. 

The  different  department  rule  is  not  recognized  in  this 
state. ^'^ 

331.  The  court  distinguishes  to  the  mere  conduct  of  the  work 
the  case  from  earUer  decisions  on  and  in  the  giving  of  that  order  he 
the  ground  that  in  those  cases  the  did  not  occupy  the  position  of  the 
superior   was   in   charge ,  of   some  master. 

branch    of    the    defendant's   busi-  333.    Hunn  v.  Michigan  Cent, 

ness.  Mikolojczak  v.  North  Ameri-  R.  Co.,  78  Mich.  513,  44  N.  W. 

can  Chemical  Co.,  129  Mich.  80,  602,  7  L.  R.  A.  500. 

88  N.  W.  75.  334.     Beesley  v.  F.  W.  Wheeler  & 

332.  Lepan  v.  HaU,  128  Mich.  Co.,  103  Mich.  196,  61  N.  W.  659, 
523,  87  N.  W.  619.  The  reason  for  27  L.  R.  A.  266.  Engineer  of  a 
the  conclusion  in  tjiis  case  was  that  locomotive  used  by  a  company  in 
the  alleged  negligence  of  such  moving  cars  upon  the  premises 
foreman  or  superintendent  was  not  and  the  founder  in  a  blast  furnace 
an  act  which  it  was  the  master's  having  charge  of  the  inside  work  of 
duty  to  perform.   His  order  related  the  furnace,  though  the  founder's 
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§  669.  Illustrations  of  employees  held  fellow-servants. 

The  following  have  been  held  f eUow-servants :  bridge 
constructor  and  laborers;''^  captaia  and  mate  of  a  vessel, 
where  the  latter  was  injured  by  the  neghgence  of  the 
former;^'*  conductor  directing  the  unloading  of  a  freight 
car,  and  brakeman  doing  the  work;^"  conductor  of  a  pas- 
senger train  and  the  engineer  ;^^^  employee  in  a  mine,  in 
starting  a  car  down  an  incline,  which  was  beyond  his 
authority,  and  another  employee  therein  injiu-ed  there- 
l3y.3  39  engineer  negUgent  in  the  manner  of  handling  his 
engine,  and  brakeman  injured  thereby;^*"  engineer  upon 
one  train  and  the  conductor  of  another  train  ;^*^  engineer 
negligent  in  permitting  his  engine  to  be  operated  under 
his  direction  by  the  fireman  of  hmited  experience,  and 


department  and  the  department  in 
which  the  engineer  works  are  sep- 
arate and  under  the  charge  of  dif- 
ferent foreman.  Adams  v.  Iron 
CUffs  Co.,  78  Mich.  271,  44  N.  W. 
270,  18  Am.  St.  Rep.  441.  Whether 
one  who  worked  at  odds  and  ends 
around  a  mill  yard  of  a  corporation, 
operating  a  saw  miU  and  salt  block, 
and  who  occasionally  loaded  salt 
on  a  barge  for  market,  and  em- 
ployees working  in  the  warehouse 
handling  barrels,  were  fellow-serv- 
ants, court  equally  divided.  Sell  v. 
Rietz  Bros.  L.  Co.,  70  Mich. 
479,  38  N.  W.  451. 

335.  An  employee  experienced 
in  the  erection  of  bridges,  who  goes 
from  place  to  place  at  the  direction 
of  the  agent  of  the  manufacturer, 
and  erects  bridges  with  the  assist- 
ance of  laborers  employed  in  the 
vicinity,  who  are  paid  with  money 
furnished  by  the  agent,  is  a  feUow- 
servant  of  the  laborers.  Corey  v. 
Johet  Bridge  &  Iron  Co.,  151 
Mich.  558,  115  N.  W.  737. 


336.  Caniff  v.  Blanchard  Nav. 
Co.,  66  Mich.  638,  11  Am.  St.  Rep. 
541. 

337.  La  Pierre  v.  Chicago  &  G. 
T.  R.  Co.,  99  Mich.  212,  58  N.  W. 
60. 

338.  Former  faUed  to  puU  the 
automatic  cord  by  which  the  brakes 
were  operated  in  response  to  a 
signal  from  the  latter.  Whalen  v. 
Michigan  Cent.  R.  Co.,  114  Mich. 
512,  72  N.  W.  323. 

339.  Sommers  v.  Standard  Min. 
Co.,  146  Mich.  Ill,  109  N.  W.  30. 

340.  Stanley  v.  Chicago  &  W. 
M.  R.  Co.,  101  Mich.  202,  59 
N.  W.  393;  Conger  v.  FUnt  &  P. 
M.  R.  Co.,  86  Mich.  76,  48  N.  W. 
695;  Harrison  v.  Detroit  L.  & 
N.  R.  Co.,  79  Mich.  409,  44  N.  W. 
1034,  19  Am.  St.  Rep.  180,  7  L.  R. 
A.  623. 

341.  Enright  v.  Toledo  A.  A. 
&  N.  M.  R.  Co.,  93  Mich.  409,  53 
N.  W.  536.  See  also  Michigan 
Cent.  R.  Co.  v.  Dolan,  32  Mich. 
510. 
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employee  injured;'*^  engineer,  neglecting  to  obey  signals 
which  he  saw  and  was  bound  by  the  rules  to  obey,  and  his 
fireman ;^^'  fireman  in  charge  of  an  engine,  faiUng  to 
sound  the  bell  and  whistle,  and  a  brakeman  engaged  in 
operating  a  switch;'**  employee  in  a  flouring  miU  oper- 
ating a  roUer  machine  and  another  employee  therein, 
where  the  latter  under  direction  of  the  foreman,  changed 
the  mechanism  of  the  machine,  rendering  it  more  danger- 
ous for  the  operator  to  perform  his  work,  and  whereby, 
as  alleged,  he  was  injured;'*^  pumpman  in  a  mine  and  a 
brakeman  having  control  of  the  hoisting  machinery;'*^ 
scaffold  builder  and  a  brick  carrier  both  employed  by  the 
same  contractor;'"  section  foremen  and  members  of  the 
section  crew;'*'  section  men  and  trainmen;'**  shift  boss 
and  trammer  in  mine;'^"  station  agent  in  the  use  of  a 
movable  platform  to  faciUtate  the  loading  of  milk  on  a 
passenger  train,  and  the  conductor  of  a  freight  train, 


342.  Thompson  v.  L.  S.  & 
M.  S.  R.  Co.,  84  Mich.  281,  47  N. 
W.  588. 

343.  Henry  v.  Lake  Shore  & 
M.  S.  R.  Co.,  49  Mich.  495,  13 
N.  W.  832. 

344.  Greenwald  v.  Marquette 
Houghton  &  Outanogan  R.  Co.,  49 
Mich.  197, 13  N.  W.  513. 

345.  Frazee  v.  Stott,  120  Mien. 
624. 

346.  Wilhams  v.  Verona  Min- 
ing Co.,  149  Mich.  45,  112  N.  W. 
496. 

347.  LandowsM  v.  Chapaton, 
137  Mich.  429, 100  N.  W.  564. 

348.  Gavigan  v.  Lake  Shore  & 
M.  S.  R.  Co.,  110  Mich.  71,  67  N. 
W.  1097.  And  they  are  such  where 
one  of  the  crew  is  injured  by  the 
neglect  to  send  a  lookout  ahead  to 
give  warning  of  an  approaching 
train.  Hammond  v.  C.  C.  &  G.  T. 
R.  Co.,  83  Mich.  334,  47  N.  W. 
965. 


349.  While  section  men  and 
operatives  of  trains  are  not  fellow- 
servants  where  one  of  the  latter 
is  injured  by  reason  of  the  negli- 
gence of  the  former  in  respect  to 
keeping  the  track  in  repair,  as  they 
are  thus  in  the  performance  of 
duties  personal  to  the  master. 
(Balhoff  V.  Michigan  Cent.  R. 
Co.,  106  Mich.  607,  65  N.  W.  592,) 
yet  they  are  feUow-servants  with 
operatives  upon  trains  where  in- 
jured by  the  negligence  of  the 
latter.  Schaible  v.  Lake  Shore  & 
M.  S.  R.  Co.,  97  Mich.  318,  56  N. 
W.  565,  21  L.  R.  A.  660;  La  Barre 
V.  Grand  Trunk  Western  R.  Co., 
133  Mich.  192,  94  N.  W.  735. 

350.  Petaja  v.  Aurora  Min. 
Co.,  106  Mich.  463,  64  N.  W.  335, 
32  L.  R.  A.  435. 

351.  Henry  v.  Ann  Arbor  R. 
Co.,  140  Mich.  446,  77  N.  E.  902. 
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injured  by  contact  with  such  platform,  while  riding 
on  the  ladder  of  a  car;'"  switchman  operating  in  a  yard 
and  a  brakeman,  where  the  former  was  injured  by  the 
act  of  the  latter  in  leaving  an  iron  rail  on  a  side  track  ;'^^ 
crossing  tender  and  a  switchman,  where  the  former  is 
injured  by  the  neghgence  of  the  latter  in.  leaving  a  switch 
unlocked,  since  the  matter  of  closing  and  locking  switches 
is  a  duty  which  the  master  may  delegate ;^^'  towerman  in 
charge  of  the  semaphore  and  interlocker  at  the  crossing  of 
two  railroads,  each  paying  one-hah  his  compensation,  and 
an  engineer  of  one  of  the  railroads  ;'^*  fireman  and  em- 
ployee on  a  dredge  ;^^^  miner  and  his  mate  engaged  in 
mining  operations  though  the  former,  by  reason  of  his 
seniority,  directs  the  operations  of  the  mate  who  is 
engaged  in  place  of  another  temporarily  absent.'^* 

XXIX.  Minnesota. 

Sec.  See. 

670.  Statutory  provisions.  671.  Common  law  rule. 

To  what  employers  appU-  Non-delegable  duties. 

cable.  Superior  servant  rule. 

Employees  to  whom  statute  Persons    held    feUow-serv- 

applies.  ants. 

§  670,  Statutory  provisions. 

The  statute  in  this  state  apphes  only  to  railroads,  and 
expressly  excludes  raihoad  companies  engaged  in  the 
construction  of  a  new  road.  ^" 

352.  Michigan  Cent.  R.  Co.  v.  354.  Stever  v.  Ann  Arbor  R.  Co., 
Austin,  40  Mich.  247.  See  subse-  160  Mich.  207,  125  N.  W.  47. 
quent  cases  which  are  in  conflict  355.  Hartnett  v.  Owosso  Sugar 
with  the  doctrine  of  this  ease.  A  Co.,  147  Mich.  650,  111  N.  W.  459. 
trackman  as  to  his  duties  in  respect  356.  Avikainen  v.  Baltic  Min. 
to  maintaining  the  condition  of  the  Co.,  160  Mich.  375,  125  N.  W. 
track,  is  peri'orming  a  duty  personal  357.  Every  company  owniag 
to  the  master.  or  operating,  as  a  common  carrier 

353.  Dixon  v.  Great  Trunk  or  otherwise,  a  railroad,  shall  be 
Western  R.  Co.,  147  Mich.  667,  Hable  for  aU  damages  sustained 
111  N.  W.  200;  same  case,  155  within  this  state  by  any  agent  or 
Mich.  169, 118  N.W.  946.  servant  thereof  without  contribu- 
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To  what  employers  applicable. 

The  statute  expressly  excludes  from  its  operation  roads 
in  process  of  construction.^^* 

It  does  not  apply  to  street  railroad  companies,'^' 
but  does  apply  to  logging  roads,'*"  and  to  railroads  not 
used  for  transporting  freight  or  passengers  for  hire,  but 
used  in  connection  with  a  private  business.'*^ 

It  also  applies  to  receivers.'*^ 

Employees  to  whom  statute  applies. 

If  the  language  of  the  statute  had  been  given  a  literal 
construction  it  would  have  been  applied  to  aU  the  em- 
ployees of  railroad  corporations  under  all  circumstances, 


tory  negligence  on  ids  part,  by 
reason  of  the  negligence  of  any 
other  servant  thereof,  and  no  con- 
tract nor  any  rule  or  regulation  of 
such  company,  shall  impair  or  limit 
such  liability.  But  this  section 
shall  not  be  so  construed  as  to 
render  any  railroad  company  liable 
for  damages  sustained  by  any  such 
agent  or  servant  while  engaged  in 
the  construction  of  a  new  road  or 
any  part  thereof,  not  open  to  public 
travel  or  use.  Rev.  Laws  1905, 
§  2042,  enacted  in  1887. 

358.  Excepting  "uncompleted 
roads"  is  constitutional.  Minne- 
sota Iron  Co.  V.  Kline,  199  U.  S. 
593.  The  defendant  had  operated 
its  line  of  railroad  from  Chicago  to 
St.  Paul  about  six  months  when 
plaintiff  was  injured  by  the  negli- 
gence of  a  co-employee  in  operat- 
ing an  engine  in  hauling  cars  on  a 
temporary  track  for  the  purpose 
of  filling  in  low  lands  of  the  yard  at 
St.  Paul.  It  was  held  not  within 
the  proviso  exempting  a  new 
railroad  or  part  thereof  not  open  to 
pubUc  travel  or  use  from  liability 
to  an  employee  for  damages  sus- 
tained through  the  negligence  of  a 


co-employee.  The  work  was  not 
the  construction  of  any  road  or 
part  thereof.  Schneider  v.  C.  B. 
iS;  N.  R.  Co.,  42  Minn.  68,  43  N.  W. 
783.  A  railroad  company  operating 
a  line  composed  of  the  lines  or 
tracks  of  several  different  compan- 
ies comes  within  the  provisions  of 
the  statute.  Work  done  in  con- 
structing a  yard  with  tracks  in  it  to 
be  used  in  connection  with  and  as 
part  of  the  line  of  railroad  already 
open  to  the  public  does  not  come 
within  the  proviso  of  the  statute. 
Moran  v.  Eastern  R.  Co.  of  Minn., 
48  Minn.  46,  50  N.  W.  930. 

359.  Funk  v.  St.  Paul  City  R. 
Co.,  61  Minn.  435,  63  N.  W.  1099, 
29  L.  R.  A.  208,  52  Am.  St.  Rep. 
608. 

360.  Schus  V.  Power,  Simpson 
Co.,  85  Minn.  447,  89  N.  W.  68,  69 
L.  R.  A.  887. 

361.  Kline  v.  Minnesota  Iron 
Co.,  93  Minn.  63,  100  N.  W.  681 
[followed  in  Papkovieh  v.  Oliver 
Iron  Min.  Co.,  109  Minn.  294,  123 
N.  W.  824]. 

362.  Mikkelson  v.  Truesdale, 
63  Minn.  137,  65  N.  W.  260. 
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but  to  avoid  rendering  the  act  unconstitutional  as  class 
legislation,  it  was  construed  as  limited  to  those  employees 
engaged  in  operating  a  railroad  and  in  addition  exposed 
to  the  peculiar  dangers  attending  the  business. '^^ 

However,  there  are  few  raUroad  employees  who  have 
been  held  not  subject  to  railroad  hazards  so  as  to  have  a 
recovery  barred  by  the  feUow-servant  rule. 

In  a  late  case,  it  is  said :  "Without  attempting  to  formu- 
late a  rule  for  aU  cases,  it  may  be  said  that  a  raihoad  haz- 
ard exists  when  the  work  engaged  in  is  so  intimately 
connected  with  the  movement  of  engines,  cars  and  trains 
as  to  render  the  work  more  dangerous  for  that  reason."  ^^^ 

As  pointed  out  in  a  recent  case,^^*  the  "element  of 
haste"  has  been  developed  lately  as  a  new  feature, 
tending  to  show  that  the  hazard  was  peculiar  to  the 
raih-oad  business.  ^^^ 

The  following  injm-ed  employees  have  been  held  within 
the  protection  of  the  statute :  car  cleaner ;  ^"  section  m.en ;  '^* 


363.  Lavelle  v.  St.  P.  M.  & 
M.  R.  Co.,  40  Minn.  249,  41  N.  W. 
974;  Nichols  v.  C.  M.  &  St.  P.  R. 
Co.,  60  Minn.  319,  62  N.  W.  386. 

364.  Hanson  v.  Northern  Pac. 
R.  Co.,  108  Minn.  94,  121  N.  W. 
607,  22  L.  R.  A.  968,  n.  s. 

365.  Hanson  v.  Northern  Pae. 
R.  Co.,  supra. 

366.  See  eases  cited  in  Hanson 
case. 

367.  A  car  cleaner,  injured 
while  working  inside  of  a  coach 
located  on  a  side  track,  caused  by 
another  coach  being  forced  against 
it,  is  exposed  to  hazards  of  railroad- 
ing within  the  meaning  of  the  stat- 
ute. Mitchell  V.  Northern  Pacific 
R.  Co.,  70  Fed.  15. 

368.  The  statute  was  con- 
sidered as  applicable  with  respect  to 
the  alleged  negligence  of  a  locomo- 
tive engineer  in  operating  his  en- 
gine, resulting  in  injury  to  a  section 


hand  at  work  on  the  road.  Smith  v. 
St.  Paul  &  D.  R.  Co.,  44  Minn.  17, 
46  N.  W.  149.  The  custom  or  usage 
of  firemen  when  fixing  their  engines 
to  cull  out  and  throw  upon  the 
right  of  way  stones  and  other  use- 
less material,  constitutes  actionable 
negligence  on  the  part  of  the  rail- 
road company,  and  where  a  section 
man  was  injured  by  such  act,  it 
was  held  that  it  was  work  in  con- 
nection with  the  operation  of  the 
railroad  and  the  attendant  risk  and 
hazard  was  one  peculiar  to  such 
operation  within  the  statute. 
Swartz  V.  Great  Northern  R.  Co., 
93  Minn.  339,  101  N.  W.  504. 
Hand  car  cases.  The  statute 
was  held  to  be  applicable  to  a 
railroad  section  hand  whose  duties 
required  the  use  of  a  hand  car, 
and  who  was  injured  through  the 
neghgenee  of  a  feUow-servant  in 
operating  it.    Steffenson  v.  C.  M. 
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carpenter   constructing   trestle ;^^^   engine   wiper;""   em- 


&  St.  P.  R.  Co.,  45  Minn.  365,  47 
N.  W.  1068,  11  L.  R.  A.  211.  A 
section  foreman  on  a  hand  oar  was 
informed  by  the  crew  that  a  train 
was  approaching  from  behind  but 
he  ordered  the  men  to  keep  on 
pumping  until  he  told  them  to  stop. 
He  delayed  giving  the  order  until 
the  train  was  so  close  that  the  car 
could  not  be  removed  from  the 
track  in  the  accustomed  deliberate 
and  safe  manner,  and  in  the  haste 
and  excitement  in  getting  it  out  of 
the  way  one  of  the  crew  stumbled 
and  lost  his  hold,  by  which  the  car 
was  precipitated  upon  another  of 
the  crew.  It  was  held  that,  under 
the  statute,  the  fact  that  the  negli- 
gence complained  of  was  that  of  a 
fellow-servant  constituted  no  de- 
fense. It  was  further  held  that  the 
question  whether  the  injury  was 
due  to  the  negligence  of  the  fore- 
man was  properly  for  the  jury. 
Northern  Pac.  R.  Co.  v.  Behling,  57 
Fed.  1037.  The  statute  was  held 
to  apply  to  the  act  of  a  foreman  of  a 
section  crew  in  not  having  stopped 
and  taken  the  hand  car  off  the  track 
when  he  knew  that  a  train  was  fol- 
lowing, whereby  a  section  hand 
under  such  foreman  was  injured  by 
a  freight  train  coming  in  collision 
with  such  hand  car.  Slette  v.  Great 
Northern  R.  Co.,  53  Minn.  341, 
55  N.  W.  137.  A  section  man 
injured  by  the  negUgenoe  of  his 
co-workers  in  the  manner  of  lifting 
a  hand  car  from  the  track,  has  a 
right  of  action  against  the  com- 
pany. The  injury  was  while  being 
exposed  to  the  dangers  peculiar  to 
the  use  and  operation  of  raUroads. 
Lindgren    v.    Minneapolis  .&    St. 


Louis  R.  Co.,  86  Minn.  152,  90  N. 
W.  381. 

369.  It  was  held  that  the  work 
of  a  carpenter  in  constructing  a 
trestle  to  be  filled  in  with  earth  to 
make  a  road  bed  to  connect  the 
main  track  with  the  defendant's 
yards,  and  for  the  purpose  of  driv- 
ing the  piles,  a  flat  car  being  fitted 
up  with  a  pile  driver  and  was  moved 
back  and  forth  on  the  track  by 
means  of  an  engine  located  on  the 
car,  was  a  railroad  hazard  within 
the  statute.  Johnson  v.  Great 
North.  R.  Co.,  104  Minn.  444,  116 
N.  W.  936. 

370.  Where  the  wiper  of  en- 
gines inthedefendant'sround  house 
was  injured  while  assisting  in  coal- 
iug  an  engine  by  its  being  negli- 
gently moved,  as  he  claimed,  by  a 
co-employee,  it  was  held  that  he 
was  injured  by  reason  of  exposure 
to  hazards  peculiar  to  the  operation 
of  railroads  within  the  statute. 
Mikkelson  v.  Truesdale,  63  Minn. 
137,  65  N.  W.  260.  Where  an  en- 
gine wiper  engaged  in  cleaning  an 
engine  from  cinders  over  a  pit,  it 
was  held  that,  as  matter  of  law,  he 
was  exposed,  as  one  of  the  defend- 
ant's employees,  to  hazards  peculiar 
to  the  operation  of  the  railroad. 
Stauiling  v.  Great  Northern  R. 
Co.,  88  Minn.  480,  93  N.  W.  518. 
Where  an  employee  of  the  defend- 
ant railroad  company,  who  was  a 
wiper  of  engines  in  defendant's 
round  house,  was  called  by  the 
foreman  to  assist  in  straightening 
a  wire  cable  used  to  pull  in  unload- 
ing gravel,  and  he  was  injured  by 
another  employee  pulling  it  from 
the  end  of  a  tie  where  it  had  become 
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ploy ee  in  stock  yards ;"^  yard  or  shop  employee;"^  em- 
ployee removing  merchandise  from  wrecked  cars;"'  etc. 
On  the  other  hand,  the  following  injm-ed  employees 
have  been  held  not  within  the  protection  of  the  statute: 
bridge  crew  repairing  raihoad  bridge;"^  section  man 
loading  rails  from   the  ground;"*  employees  repairing 


taut,  and  wten  loosened  it  swung'^railroads.    Hoveland    v. 
against    the    plaintiff's    leg    with^^R.  I.  &  P.  R.  Co.,  110  1 


Chicago, 
Minn.  329, 
great  force,  breaking  it,  it  was  '  ^^125  N.  W.  266. 
held  that  he  was  injured  by  reason';^  373.  The  work  of  removing  mer- 
of  exposure  to  hazards  peculiar  to>^ehandise  from  wrecked  cars,  the 
the  repair  and  operation  of  rail- ^Sresult  of  a  collision  in  a  railroad 
roads,  within  the  statute.  It  was  -^;yard,  may  embrace  elements  of 
said'  "If  there  is  any  element  of -'i,  danger  peculiar  to  railroading, 
hazard  or  condition  of  danger  .->'  when  performed  in  haste,  under  the 
which  contributed  to  the  injury  ''^  direction  of  a  foreman  and  under 
and  which  is  peculiar  to  the  'rail-  .j-  unusual    circumstances,    such    as 


road  business,'  the  statute  ap- 
plies." Nichols  V.  C.  M.  &  St. 
P.  R.  Co.,  60  Minn.  319,  62  N.  W. 
386. 

371.  One  employed  by  a  rail- 
road company  in  its  stock  yards, 
whose  duty  was  to  step  from  a  high 
platform  to  the  top  of  cars  as 
they  came  opposite  him  and  pull 
bundles  of  hay  on  them  from  the 
platform,  was  injured  through 
obeying  the  orders  of  the  conductor 
in  charge  of  the  loading,  in  stepping 
from  the  platform  when  the  cars 
were  moving  at  a  too  rapid  rate  of 
speed  to  do  the  act  with  safety, 
he  being  inexperienced  and  the 
night  dark.  It  was  held  that  he 
was  injured  through  exposure  to 
hazards  of  railroading  within  the 
statute.  Leier  v.  Minn.  Belt  Line 
Co.,  63  Minn.  203,  65  N.  W.  269. 

372.  The  work  of  a  yard  or 
shop  employees,  injured  by  the 
neghgent  operation  of  a  locomotive 
under  steam  and  under  the  track 
in  a  round  house,  is  within  the  haz- 
ards peculiar  to  the  operation  of 


;  working  at  night  or  over  hours  for 
the  purpose  of  clearing  the  track 
for  the  movement  of  trains,  and 
thus  bring  the  employee  within  the 
provisions  of  the  statute.  Hanson 
V.  Northern  Pac.  R.  Co.,  108  Minn. 
94,  121  N.  W.  607,  22  L.  R.  A.  968, 
n.  s. 

374.  A  crew  of  men,  of  which 
plaintiff  was  one,  was  engaged  in 
repairing  a  bridge  on  defendant's 
road,  and  in  performing  the  work  it 
was  necessary  to  leave  the  draw 
partly  open.  Through  the  negli- 
gence of  one  of  the  crew  the  draw 
was  left  unfastened  and  was  blown 
shut  by  the  wind,  and  injured  the 
plaintiff  while  at  work  between  the 
stationary  part  of  the  bridge  and 
the  draw.  It  was  held  that  the  stat- 
ute had  no  apphcation,  and  the 
defendant  was  not  liable.  Johnson 
V.  St.  Paul  &  D.  R.  Co.,  43  Minn. 
222,  45  N.  W.  156,  8  L.  R.  A.  419. 

375.  A  crew  of  section  men,  of 
which  plaintiff  was  one,  was  en- 
gaged in  loading  railroad  iron  from 
the  ground  upon  a  flat  car,  when 
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cars  in  shed;"*  employees  repairing  trestle;"''  section 
man  injured  by  coal  falling  from  tender;^"  steam  shovel 
crew.  "^ 

In  several  eases  the  com-t  has  considered  it  a  question 
of  fact  whether  the  hazard  was  one  peculiar  to  rail- 
roads. '*" 


one  of  the  orew  negligently  let  one 
of  tlie  rails  fall  upon  plaintiff's 
arm.  It  was  held  that  the  injury 
was  not  the  result  of  any  danger 
peculiar  to  or  directly  connected 
with  the  use  and  operation  of  the 
railroad,  and  hence  not  within  the 
provisions  of  the  statute.  Pearson 
V.  C.  M.  &  St.  P.  R.  Co.,  47  Minn. 
9,  49  N.  W.  302. 

376.  A  foreman  assisting  in  the 
work  of  repairing  a  car  in  a  car 
shed,  is,  as  to  such  act,  a  fellow- 
servant  with  other  workmen  mak- 
ing repairs;  the  work  in  which  the 
injured  employee  was  engaged 
exposing  him  to  no  element  of 
hazard  or  condition  of  danger  pe- 
cuKar  to  his  operation  of  railroads. 
Holtz  V.  Great  Northern  R.  Co., 
69  Minn.  524,  72  N.  W.  805. 

377.  Where  employees,  under 
the  direction  of  a  road  master,  were 
engaged  in  removing  stringers  from 
a  trestle,  a  fill  having  been  made  at 
the  place,  and  one  of  the  men  was 
injured  by  reason  of  a  projecting 
bolt  in  one  of  such  stringers  which 
he  with  others  was  handling,  the 
business  in  which  they  were  en- 
gaged at  the  time  did  not  subject 
such  workmen  distinctively  to 
railroad  hazards,  since  the  risk 
incurred  was  no  other  or  different 
in  kind  than  in  emplo^Tnent  other 
than  railroading.  O'Neill  v.  Great 
Northern  R.  Co.,  80  Minn.  27,  82 
N.  W.  1086,  51  L.  R.  A.  443. 

378.  A     laborer      having  been 


injured  by  a  lump  of  coal  falling 
from  a  tender,  while  the  engine  and 
tender  were  at  rest,  caused  by  the 
act  of  a  feUow-servant  upon  the 
tender  in  moving  upon  the  loaded 
coal,  it  was  held  that  the  dangers  to 
which  he  was  subjected  when 
injured  were  not  peculiarly  and 
distinctively  railroad  hazards,  and 
hence  the  injury  caused  by  the  act 
of  a  fellow-servant  does  not  entitle 
him  to  recover  against  the  master. 
It  was  said  the  danger  of  the  eon- 
tents  of  the  tender  falling  were  no 
other,  different  or  greater  than  from 
a  stationary  coal  bin.  Weisel  v. 
Eastern  R.  Co.,  79  Minn.  245,  82 
N.  W.  576. 

379.  The  orew  of  men  operating 
a  steam  shovel  are  not  engaged  in 
operating  a  railway,  nor  subjected 
to  the  hazards  pecuUar  to  the 
operation  of  a  railway.  Jemmlng  v. 
Great  Northern  R.  Co.,  96  Minn. 
302,  104  N.  W.  1079,  1  L.  R.  A. 
696,  n.  s. 

380.  BrAKBMAN  HANDLING  BAIL. 

Whether,  where  a  brakeman  was 
injured  by  the  negligence  of  his 
foreman  in  releasing  his  hold  upon 
rail  without  warning,  and  letting 
it  faU  upon  him,  his  employment 
involved  a  hazard  peculiar  to 
railroad  business,  within  the  stat- 
ute, ,  was  held  a  question  for  the 
jury.  Tay  v.  WiUmar  &.  S.  F.  R. 
Co.,  100  Minn.  131,  110  N.  W.  433. 

Workmen  on  track  injured  by 
RELEASE  OF  TRACK  JACK.    Where  a 
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§  671.  Common  law  rule. 

Independent  of  statute,  one  is  generally  a  fellow-serv- 
ant in  tMs  state  unless  exercising  some  non-delegable  duty 
of  the  master.  The  superior  servant  rule  does  not  prevail 
it  is  said,  although  it  is  difficult  to  reconcile  some  of  the 
decisions  as  based  on  any  other  theory. 

Non-delegable  duties. 

A  servant  authorized  to  discharge  a  personal  duty  of 
the  master  is  not,  while  engaged  therein,  a  feUow-servant. 
Thus  one  whose  duty  it  is  to  see  to  the  safety  of  the  place 
to  work  or  appliances  is  not  a  fellow-servant.'*^ 


servant  was  injured  by  the  alleged 
negligence  of  a  fellow-servant  in  re- 
leasing, without  giving  notice,  a 
track  jack  which  held  up  a  part  of 
the  track,  which  fell  upon  plain- 
tiff's foot,  it  was  said  whether  the 
work  was  being  executed  under  such 
conditions  as  to  expose  the  plaintiff 
to  the  peculiar  hazards  incident  to 
the  use  and  operations  of  railroads, 
was  a  question  for  the  jury.  Ander- 
son V.  Great  Northern  R.  Co.,  74 
Minn.  432,  77  N.  W.  240. 

Workmen  clearing  wreck 
PROM  TRACK.  Whether  an  employee 
who,  while  engaged  in  clearing  a 
wreck,  injured  by  the  roof  of  a  car 
faUing  upon  him,  was  exposed  to 
the  peculiar  hazards  of  railroad 
service,  within  the  meaning  of  the 
statute,  was  a  question  for  the  jury. 
Kreuzer  v.  Great  Northern  R.  Co., 
83  Minn.  385,  86  N.  W.  413.  Upon 
a  subsequent  trial  and  appeal  it  was 
held  that  the  evidence  of  defend- 
ant's negligence  was  sufficient  to 
carry  the  case  to  the  jury.  Kreuzer 
V.  Great  Northern  R.  Co.,  87  Minn. 
33,  91  N.  W.  27. 

381 .  It  is  the  duty  of  the  master 
to  use  due  care  in  supplying  and 
maintaining  suitable  instrumen- 
2  M.  &  S.— 54 


taUties  for  the  performance  of  the 
work  required  of  the  servants.  This 
duty  is  imposed  upon  him  as  the 
master.  It  is  an  absolute  and  per- 
sonal duty;  that  is  to  say,  it  is  one 
from  the  responsibility  for  the 
proper  discharge  of  which  the  mas- 
ter cannot  escape  by  intrusting  its 
performance  to  a  servant  or  agent. 
If  the  master  does  so  intrust  it,  the 
servant  or  agent  is  charged  with  the 
master's  duty,  and,  in  the  case  of  a 
corporation,  such  servant  or  agent 
occupies  the  place  of  the  corpora- 
tion, and  the  latter  is  deemed  pres- 
ent and  consequently  liable  for  the 
manner  in  which  such  servant  or 
agent,  acts.  The  negligence  of  such 
agent  or  servant  in  such  case  is  the 
neghgenee  of  the  master.  In  the 
instance  of  a  railroad,  the  track  is 
one  of  the  instrumentalities  for  the 
working  of  the  road,  and  therefore 
something  which  it  is  the  master's 
absolute  and  personal  duty  to 
employ  due  care  in  maintaining 
and  keeping  in  a  condition,  suitable 
to  the  purpose  for  which  it  is  to  be 
used,  that  is  to  say,  in  such  condi- 
tion that  it  can  safely  be  used  for 
such  purpose.  Hence  it  was  held, 
where  an  employee  on  defendant's 
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The  duties  of  inspection, '^^  repairs,'^'  instruction  of 


wood  train  was  injured  through 
the  negligence  of  a  section  foreman, 
in  taking  up  a  rail  of  the  track  to 
repair  without  putting  out  proper 
signals  to  warn  approaching  trains, 
that  the  foreman  was  not,  as  to 
such  act,  the  fellow-servant  of  the 
injured  employee.  Drymala  v. 
Thompson,  26  Minn.  40,  1  N.  W. 
255.  Whether  a  foreman  was  a 
vice-principal  in  relation  to  the 
duty  of  nailing  cleats  on  the  floor 
of  cars  to  prevent  the  skid  trucks 
which  were  pushed  by  men,  from 
slipping,  was  held,  under  the  evi- 
dence, a  question  for  the  jury.  If 
the  master  had  assumed  this  duty 
by  directing  its  foreman  when  it 
should  be  done,  such  foreman  was 
a  vice-principal.  If,  on  the  other 
hand,  this  work  was  done  indis- 
criminately by  the  men  as  they 
preferred  the  cars  for  loading  and 
was  not  done  under  orders  or 
supervision  of  the  foreman,  then 
the  master  would  not  be  liable. 
Comers  v.  Washburn  Crosby  Co., 
91  Minn.  106,  97  N.  W.  733.  Those 
servants  who  have  entire  charge 
and  superintendence  of  dangerous 
places  and  premises  and  have 
charge  of  employees  who  work 
thereon,  stand  in  the  shoes  of  their 
principals  as  respects  suoh  places, 
and  in  the  sending  of  an  employee 
to  such  place  of  danger,  so  that 
their  negUgenoe  is  the  negligence  of 
their  principal.  Cook  y.  St.  P.  M. 
&  M.  R.  Co.,  34  Minn.  45,  24  N.  W. 
311.  The  act  of  a  foreman  in 
charge  of  a  particular  work  (placing 
steel  arches  in  a  building)  in  or- 
dering a  workman  under  him  to 
work  upon  an  unsafe  scafiold,  with 
the  construction  of  which  neither 
had  anything  to  do  or  knowledge 


of  its  unsafe  condition,  was  held  to 
be  that  of  a  vice-principal.  John- 
son V.  St.  Paul  Foundry  Co.,  112 
Minn.  352,  128  N.  W.  293.  The 
contract  of  employment  provided 
for  the  furnishing  of  transportation 
to  the  employee,  to  any  place 
where  it  required  him  to  work. 
The  employee  while  being  trans- 
ported to  his  place  of  work  in  Mon- 
tana, was  Idlled  in  that  state,  as 
the  result  of  the  negligence  of  the 
defendant's  employees.  It  was 
conceded  that  they  were  by  the 
common  law  his  fellow-servants, 
yet  it  was  held  that  by  the  reason 
of  the  contract,  the  defendant 
owed  the  employee  a  personal  or 
absolute  duty  as  master  to  convey 
him  safely,  and  that  the  negligence 
of  the  train  employees  was  the  neg- 
ligence of  the  company.  It  was 
further  held  the  court  could  not 
determine  from  the  decisions  as  to 
the  common  law  in  Montana,  hence 
would  assume  it  was  the  same  as  in 
Minnesota.  Headline  v.  Great 
Northern  R.  Co.,  113  Minn.  74,  128 
N.  W.  1115. 

382.  It  is  incumbent  upon  a 
railway  corporation,  in  the  dis- 
charge of  its  duty  as  master,  not 
only  to  provide  machinery  and  in- 
strumentalities for  its  employees 
which  are  suitable  and  safe,  but 
also  to  use  reasonable  diligence  to 
keep  them  so.  Necessarily  incident 
to  this  obligation  is  the  duty  of 
frequent  inspection,  and  the  cor- 
poration, acting  by  its  servants  in 
the  discharge  of  such  duty,  is  liable 
for  their  negligence.  Tierney  v. 
Miim.  &  St.  L.  R.  Co.,  33  Minn. 
Ill,  23  N.  W.  229,  63  Am.  Rep.  35. 

383.  The  foreman  of  a  section 
crew  was  held  to  be  a  vice-principal 
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inexperienced  servants, '^^  and  tlie  giving  of  necessary 
■warnings,  '^^  are  held  non-delegable. 


where  one  of  the  crew  was  injured 
by  reason  of  the  defective  handle 
to  the  car  with  which  they  were 
working,  it  appearing  that  it  was 
a  part  of  the  duty  of  the  foreman 
who  had  the  car  constantly  in 
charge,  to  see  that  it  was  kept  in 
repair  and  furnished  with  new 
handles  when  necessary.  Anderson 
V.  Minn.  &  N.  W.  R.  Co.,  39  Minn. 
623,  41  N.  W.  104.  A  car  repairer 
is  not  the  feUow-servant  of  a  brake- 
man  injured  by  reason  of  defects  in 
a  car  which  were  not  discovered 
through  the  neglect  of  such  car 
repairer.  Even  in  the  case  of 
foreign  cars  the  court  refuses  to 
recognize  any  distinction  as  to  the 
master's  duty  between  such  and 
those  of  its  own.  Fay  v.  Minneapo- 
lis &  St.  Louis  R.  Co.,  30  Mimi. 
231 ,  15  N.  W.  241.  A  chief  engineer 
in  charge  of  a  stationary  engine 
was  held  a  vice-principal  and  not  a 
fellow-servant  as  to  an  assistant 
engineer,  the  former  operating  the 
engine  by  day  and  the  latter  by 
night,  where,  if  repairs  were  neces- 
sary, the  assistant  was  to  report 
the  fact  to  his  chief  whose  duty  it 
was  to  have  the  repairs  made.  The 
engine  became  defective  and  the 
assistant  reported  the  fact  to  the 
chief  who  neglected  to  have  the 
repairs  made.  The  assistant  was 
injured  by  reason  of  such  defect  not 
being  repaired.  Peterson  v.  G.  W. 
Van  Dusen  &  Co.,  101  Minn.  50, 
111  N.  W.  839. 

384.  Kronzer  v.  Speneer-Kel- 
logg  Co.,  109  Minn.  392,  124  N.  W. 
6.  A  foreman  in  charge  of  the  work 
of  blasting  frozen  earth,  with  au- 
thority to  direct  the  men  and  how 


to  do  the  work,  is  a  vice-principal 
as  to  the  employees  under  his  con- 
trol in  failing  to  give  proper  warning 
and  instructions  to  the  workmen 
who  were  inexperienced.  Hohnan 
V.  Kemp,  70  Minn.  422,  73  N.  W. 
186.  The  act  of  a  foreman  in  di- 
recting a  workman  to  enter  a  trench 
which  was  in  a  dangerous  condi- 
tion, from  lack  of  proper  shoring, 
was  the  act  of  a  vice-principal, 
and  it  was  neghgence,  without 
giving  him  due  warning  of  the 
dangers  and  risks.  McCoy  v. 
Northern  Heat.  &  Blec.  Co.,  104 
Minn.  234,  116  N.  W.  488.  Where, 
in  constructing  a  ditch,  the  work 
was  placed  in  charge  of  a  foreman, 
with  authority  to  employ  and  dis- 
charge the  men,  it  was  held  that 
he  was  a  vice-principal  in  respect 
to  the  act  of  ordering  one  of  the 
men  to  work  in  a  place  of  unusual 
danger  in  the  ditch,  without  giving 
him  proper  instruction  and  warn- 
ing. Carlson  v.  Northwestern  Tel. 
Exch.  Co.,  63  Minn.  428,  65  N.  W. 
914. 

385.  The  rule  that  the  master 
cannot  delegate  to  a  servant  the  per- 
formance of  his  absolute  duties  so 
as  to  relieve  himself  from  the 
charge  of  negligence,  was  applied 
where  the  explosion  of  a  particular 
blast  TO  as  in  the  control  of  the 
plaintiff  and  a  feUow-servant,  and 
without  warning  the  blast  was 
exploded  by  the  feUow-servant. 
The  failure  of  such  fellow-servant 
to  observe  the  rule  to  give  warning 
was  chargeable  to  the  master. 
Hjehn  v.  Western  Granite  Cont. 
Co.,  94  Minn.  169,  102  N.  W  384. 
The  owner  of  a  stone  quarry  em- 
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WMle  it  is  the  rule  in  this  state  that  it  is  not  the  rank 
of  an  employee  or  his  authority  over  other  employees,  but 
the  nature  of  the  duty  or  service  he  performs,  that  deter- 
mines whether  he  is  a  vice-principal  or  a  fellow-servant,  yet 
it  seems  to  be  the  doctrine  in  this  state  that  among  the 
duties  of  the  master  are  those  of  superintendence  and 
direction,  and  whoever  is  invested  with  such  duty  in  so 
doing  represents  the  master,  and  is  a  vice-principal.  It 
cannot  be  said  that  such  rule  has  been  apphed  in  all  cases, 
as  frequently  the  question  as  to  the  status  of  one  exercising 
such  power,  is  stated  to  be  a  question  for  the  jury.  It  is 
therefore  difficult  to  state  definitely,  and  as  applicable 
to  all  cases,  the  rule  in  respect  to  this  particular  branch 
of  the  general  subject.  Where  the  direction  of  such  a 
superior,  however,  relates  to  the  place  of  work  in  respect 
to  its  safety,  it  is  quite  uniformly  held  that  it  is  the  act  or 
direction  of  a  vice-principal.  It  will  be  found  that  many 
decisions  at  least  are  not  in  strict  conformity  to  the  rule 
above  stated.  '^^ 


ployed  twenty  men  to  work  upon 
different  levels  therein,  and  in 
proximity  to  each  other,  although 
several  of  them  were  not  able  to 
observe  the  manner  in  which  their 
feUow-servants  were  performing 
their  duties.  A  foreman  was  en- 
trusted with  the  entire  charge  and 
supervision  of  the  work.  In  the 
performance  of  the  foreman's  duty 
he  placed  one  quarry  man  in  a 
position  and  then  located  another 
at  a  place  which  made  the  work  of 
the  former  more  hazardous,  without 
giving  him  any  warnings.  It  was 
held  the  foreman  represented  the 
master  and  in  his  failure  to  give 
proper  warnings,  he  was  a  vice- 
principal.  Borgerson  v.  Cook  Stone 
Co.,  91  Minn.  91,  97  N.  W.  734. 

386.  It  was  held  a  question  of 
fact  whether  an  engineer  in  a 
mine  was  the  vice-principal  of  an 


employee  working  there  under 
direction  to  work  in  a  particular 
place,  cleaning  the  track  from  loose 
dirt,  and  such  employee  was 
injured  by  the  negligence  of  the 
engineer  in  starting  the  engine 
without  the  usual  warning.  Raitila 
V.  Consumers'  Ore  Co.,  107  Minn. 
91,  119  N.  W.  490.  Thus  it  was 
held  that  it  was  a  question  for  the 
jury  whether  the  act  of  a  foreman 
who  had  superintendence,  in  turn- 
ing on  the  power  required  to  start 
an  elevator,  was  the  act  of  a 
superintendent  or  vice-principal. 
Hess  V.  Advanced  Mfg.  Co.,  66 
Minn.  79,  68  N.W.  774.  And  also 
held,  where  a  foreman  ordered  a 
workman  into  a  place  of  danger, 
and  then  knowing  he  was  there,  and 
without  warning,  started  the  ma- 
chinery iu  operation,  by  an  act 
which  ordinarily  would  have  been 
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performed  by  him  in  the  capacity 
of  a  fellow-servant,  he  acted  as  a 
vice-principal  in  starting  the  ma^ 
chine  as  well  as  the  previous  act 
which  placed  the  employee  in  a 
dangerous  situation.  Cody  v. 
Longyear,  103  Minn.  116,  114  N. 
W.  735.  And  again,  where  a  fore- 
man in  directing  an  employee  to  go 
to  a  particular  place  to  work,  which 
required  him  to  pass  over  a  pile  of 
iron  plates,  and  while  so  doing,  the 
foreman  raised  one  of  the  plates, 
causing  it  to  slide  from  the  pile  and 
injure  the  workman,  he  acted  as  a 
vice-principal.  Dizonno  v.  Great 
Northern  R.  Co.,  103  Minn.  120, 
114  N.  W.  736.  And  again,  it  was 
held  that  the  act  of  a  foreman  in 
starting  machinery  in  motion,  while 
the  servant  was  engaged  in  repair- 
ing it,  pursuant  to  his  orders,  ex- 
posing him  to  injury,  and  injiiring 
him,  was  the  act  of  a  vice-principal 
and  not  a  mere  detail  of  the  mas- 
ter's work.  Lohman  v.  Swift  &  Co., 
105  Minn.  148,  117  N.  W.  418.  It 
is  clear  that  the  personal  act  of  the 
foreman  in  each  of  these  cases  was 
the  proximate  cause  of  the  injuries, 
in  fact  the  court  so  declares.  It  is 
equally  clear  that  in  each  ease  it  was 
an  act  that  could  as  readily  have 
been  performed  by  an  employee  as 
by  one  exercising  superintendence 
or  in  charge  of  the  work.  That  it 
had  no  connection  whatever  with  a 
duty  of  superintendence.  It  will 
not  be  contended  for  a  moment, 
that  it  was  a  personal  duty  of  the 
master  to  start  the  machinery. 
How  can  it  be  said  then,  that  the 
foreman  as  to  such  act  represented 
the  master  in  respect  to  his  personal 
duty;  or  that  the  rule  stated  was 
applied,  in  substance,  that  the 
character  of  the  act  and  not  the 
rank  or  authority  of  the  offending 


servant  determines  the  question 
of  vice-principal  or  fellow-servant. 
It  was  held,  however,  that  a  fore- 
man in  charge  of  a  derrick  used  in 
raising  and  moving  heavy  articles 
of  building  material,  was  the 
fellow-servant  of  an  employee  as 
to  the  act  of  the  foreman  in 
directing  an  engineer  to  start  the 
machinery  in  motion,  the  injury 
being  caused  by  the  sudden  starting 
of  the  machinery.  Berneche  v. 
Hilliard,  101  Minn.  366,  112  N.  W. 
392.  And  that  a  superintendent 
while  engaged  in  the  common  em- 
ployment of  the  master  with  other 
servants  in  the  ordinary  work  of 
loading  and  unloading  heavy  ma- 
chinery, was  their  feUow-servant. 
Dixon  V.  Union  Iron  Works,  90 
Minn.  492,  97  N.  W.  375.  In  the 
following  cases  it  has  been  held  that 
the  foreman  or  superior  was  acting 
in  his  capacity  as  vice-principal  or 
the  question  has  been  left  to  the 
jury  for  determination. 

Foreman  directing  lowbhing 
TANK  IN  BUILDING.  A  foreman  hav- 
ing direction  of  the  temporary  work 
of  lowering  a  tank  into  a  building, 
may,  it  was  said,  be  a  vice-princi- 
pal, from  the  mere  fact  of  his  power 
of  control.  Abel  v.  Butler  Ryan  Co., 

66  Minn.  16,  60  N.  W.  205. 
Foreman  directing  movement 

OP  BOILER.  It  was  a  question  for  the 
jury  whether  defendant's  foreman, 
who  had  charge  of  all  the  men  at 
defendant's  plant,  in  directing  the 
movement  of  a  large  boiler,  per- 
tained to  his  duty  of  superintend- 
ence as  a  foreman,  and  hence  was 
the  act  of  a  vice-principal.  John- 
son V.  Minneapolis  Gen.  Elec.  Co., 

67  Minn.  141,  69  N.  W.  713. 
Foreman   tbmporabilt  remov- 
ing  ELEVATOR   PLATFORM.   Where 
an  employee  was  injured  by  the 
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temporary  removal  of  the  elevator 
platform  by  his  foreman,  the  rule 
of  providing  a  safe  place  to  work 
was  applied.  Although  the  removal 
was  during  the  progress  of  the 
work,  it  was  held  it  was  a  question 
for  the  jury  whether  the  foreman 
as  to  such  act  was  a  vice-principal 
in  not  giving  notice  of  its  removal, 
although  its  removal  was  for  a  pur- 
pose not  connected  with  the  mas- 
ter's business.  Perras  v.  A.  Broth 
&  Co.,  82  Minn.  191,  84  N.  W.  739, 
85  N.  W.  179. 

Foreman  directing  clearing 
of  ice  from  a  drilled  hole.  a 
foreman  in  charge  of  work  of  ex- 
cavating the  foundation  of  a 
building,  in  directing  a  workman 
to  clear  the  ice  and  snow  out  of  a 
hole  which  had  been  drilled  in  the 
rock  by  the  workmen,  the  latter 
being  injured  by  the  explosion  of  a 
charge  of  dynamite  which  had  been 
left  there  unexploded,  was  a  vice- 
principal  and  charged  with  the 
absolute  duty  to  exercise  proper 
care  to  provide  a  reasonably  safe 
place  for  the  employee  to  work. 
It  was  a  question  for  the  jury  to 
say  whether  he  exercised  ordinary 
care  in  making  a  reasonable  exam- 
ination in  order  to  ascertain  the 
existence  of  an  unexpected  charge. 
Carlson  v.  James  Forrestal  Co., 
101   Minn.   446,    112  N.   W.   626. 

Foreman  of  logging  camp. 
Under  the  evidence  the  general 
manager  and  the  foreman  in  charge 
of  the  local  camp  and  the  logging 
operators  were  held  vice-principals 
as  to  employees,  and  a  promise  by 
them  to  repair  a  defective  plat- 
form used  for  unloading  logs, 
was  binding  upon  the  master. 
Bailey  v.  Swallow,  98  Minn.  104, 
107  N.  W.  727. 


Foreman;  failure  to  furnish 

CHECK   and   adjust   ROPES   ON   PILE 

DRIVER.  Failure  to  furnish  a 
check  upon,  and  the  adjustment 
of  the  ropes  and  knots,  in  the 
operation  of  a  pile  driver,  by  the 
foreman,  was  held  negligence  charge- 
able to  the  master.  Swanson  v. 
Oakes,  93  Minn.  404,  101  N.  W. 
949. 

Foreman      with      supervision 

OF  WORK  OP  removing  STRUCTURE. 

The  master  who  held  a  contract 
for  that  purpose  delegated  to  his 
foreman  the  duty  of  removing  the 
interior  of  a  tower,  with  the  right  of 
general  supervision  and  to  employ 
and  discharge  men.  It  was  held 
such  foreman  was  a  vice-principal. 
An  employee  was  injured  as  the 
result  of  a  direction  of  the  fore- 
man. Barrett  v.  Reardon,  95 
Minn.  426,  104  N.  W.  309. 

Foreman  making  promise  to 
substitute  chains  for  ropes. 
It  was  held  a  question  for  the  jury 
whether  a  foreman  in  making  a 
promise  to  substitute  chains  for 
ropes,  in  sustaining  an  elevated 
platform,  was  a  vice-principal. 
Olson  V.  Pike,  107  Minn.  411,  120 
N.  W.  378. 

Head  sawter  in  a  mill  with 

AUTHORITY    TO     DIRECT.         A    head 

sawyer  in  a,  mill  was  held  not  the 
feUow-servaut  of  the  tail  sawyer 
where  it  appeared  the  latter  was 
subject  to  the  direction  of  the 
former  as  to  the  manner  he  should 
perform  his  duties,  the  latter  being 
injured  while,  pursuant  to  a  direc- 
tion of  the  head  sawyer,  he  was  in 
the  act  of  pulling  boards  back  upon 
the  roUers,  which  had  passed  by 
and  in  so  doing  his  hand  became 
caught  in  gearing  under  the  table 
which  was  uncovered  on  the  under 
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Superior  servant  rule. 

The  superior  servant  rule,  it  is  held,  does  not  prevail 
in  this  state.  ^" 

And  the  fact  that  a  foreman  had  the  power  to  and  did 
direct  the  progress  of  the  work,  and  ordered  another 
servant  to  do  a  particular  thing  in  which  he  was  hurt,  does 
not  make  him  a  vice-principal.  WhUe  engaged  with  other 
servants  in  the  common  employment  of  the  master  the 
foreman  or  boss  is  a  feUow-servant  and  for  his  negligence 
his  master  is  not  responsible.'*^ 

Hence,  the  duty  of  supervision  is  not  non-delegable 
in  the  sense  that  one  to  whom  it  is  entrusted  is  neces- 
sarily a  vice-principal.  '^^ 


side.  Hendricks  v.  La  Sure  Lbr. 
Co.,  92  Minn.  318,  99  N.  W.  1125. 

Shift  boss  directing  move- 
ment or  SKIP  CAB.  Where  a  shift 
boss  directed  the  movement  of  a 
skip  car,  the  question  whether  he 
had  authority  and  was  performing 
a  duty  personal  to  the  master  or 
was  a  mere  fellow-servant,  was 
properly  submitted  to  the  jury. 
Renlund  v.  Commodore  Min.  Co., 
89  Minn.  41,  93  N.  W.  1057,  99 
Am.  St.  Rep.  534. 

Shift  boss  furnishing  fuse. 
The  act  of  furnishing  fuse  to  em- 
ployees is  an  act  personal  to  the 
master  and  where  so  furnished  by 
the  shift  boss,  he  was  held  a  vice- 
principal.  The  fuse  furnished 
was  unsafe.  An  employee  injured 
in  its  use  did  not,  as  matter  of  law, 
assume  the  risk,  though  he  ob- 
served its  unusual  condition;  he 
may  not  have  known  and  appre- 
ciated the  danger  of  using  it. 
Paitenen  v.  Shenango  Fm-naee  Co., 
103  Minn.  88,  114  N.  W.  264. 

387.  The  test  by  which  to  de- 
termine whether  a  person  is  acting 
as  a  vice-principal  or  as  a  feUow- 


servant,  in  a  particular  instance,  is 
whether  at  the  time  of  injury  he 
was  entrusted  with  the  performance 
of  some  absolute  and  personal  duty 
of  the  master  himself.  Neither  the 
doctrine  of  separate  departments 
nor  of  superior  servants  control. 
Not  the  rank  of  the  employee  nor 
his  authority  over  other  employees, 
but  the  nature  of  his  duty  or  serv- 
ices, is  decisive.  Pasco  v.  Minne- 
apolis Steel  &  Mach.  Co.,  105  Minn. 
132,  117  N.  W.  479.  But  see  pre- 
ceding paragraph. 

388.  Pasco  v.  Minneapohs  Steel 
&  Mach.  Co.,  105  Minn.  132,  117 
N.  W.  479,  18  L.  R.  A.  163,  n.   s. 

389.  The  statute  (chap.  173, 
Laws  of  1895)  prescribed  as  one 
of  the  master's  duties  that  he  shall 
"use  reasonable  care  to  direct  and 
supervise  the  performance  of  the 
work  in  a  reasonably  safe  and 
prudent  manner."  This  statute 
was  held  declaratory  of  the  com- 
mon law;  the  rule  is,  as  before  de- 
clared, that  the  nature  of  the 
service,  not  the  rank  or  grade  of 
the  employee,  determines  the  ques- 
tion   of    feUow-servant,    in    cases 
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Persons  held  fellow-servants. 
The  following  have  been  held  fellow-servants:  em- 
ployee curbing  trench  and  workmen  therein;''"  engineer 
in  charge  of  steam  shovel  and  pitman;'"  engineer  and 
trackman;''^  foreman  at  a  round  house  and  an  em- 
ployee working  imder  him;'''  foreman  and  men  mak- 


where  the  neglect  complained  of  is 
not  that  of  improper  supervision 
of  the  work.  In  the  particular  case 
the  work  being  ordinary  work  of 
unloading  lumber,  not  dangerous 
there  was  no  necessity  for  super- 
vision. All  engaged  were  feUow- 
servants.  Lundberg  v.  Shevlin 
Carpenter  Co.,  68  Minn.  18,  70 
N.  W.  796. 

390.  Plaintiff  was  employed  by 
a  city  as  a  laborer  in  excavating  a 
trench  in  the  earth  or  the  laying 
of  water  pipes.  Upon  other  laborers 
in  the  same  employment,  and 
working  in  connection  with  plain- 
tiff, devolved  the  duty  of  putting 
in  the  wooden  curbing  as  the  work 
of  excavating  progressed,  and  as 
the  laborers  saw  the  need  of  it  to 
prevent  the  earth  falhng  into  the 
trench.  It  was  held  that  such 
laborers  were  feUow-servants  with 
the  plaintiff,  for  whose  negUgence 
in  putting  in  the  curbing  the  city 
was  not  responsible.  Bergquist  v. 
City  of  Minneapohs,  42  Minn.  471, 
44  N.  W.  530. 

391.  Where  an  engineer  was  in 
charge  of  a  steam  shovel,  employed 
and  discharged  the  crew,  and  gen- 
erally controlled  them,  it  was  held 
he  was  the  feUow-servant  of  the 
pitman;  that  such  employees  were 
not  within  the  protection  of  the 


statute;  that  the  work  being  done 
was  not  the  operation  of  a  railroad, 
and  appUed  the  rule  which  it  states 
is  the  estabhshed  law  of  this  state, 
"that  it  is  not  the  rank  of  the  em- 
ployee, nor  his  authority  over  other 
employees,  but  the  nature  of  the 
duty  or  service  that  he  performs, 
which  determines  whether  he  is  a 
vice-principal  or  a  fellow-servant." 
Jemming  v.  Great  Northern  Ry. 
Co.,  96  Mmn.  302,  104  N.  W.  1079, 
1  L.  R.  A.  696,  n.  s. 

392.  A  track  laborer  was  run 
over  after  nightfall  by  a  locomotive 
furnished  with  a  proper  head  hght, 
but  which  was  not  hghted.  It  was 
held  that  while  failure  to  provide  a 
head  hght  would  have  made  the 
company  liable,  it  was  not  liable  to 
the  person  injured  for  the  failure 
to  light  the  one  provided,  the 
neglect  being  that  of  his  fellow- 
servant.  CoUins  v.  St.  Paul  & 
Sioux  City  R.  Co.,  30  Mmn.  31, 
14  N.  W.  60.  Section  men  or  track 
men  and  the  engineer  and  brake- 
men  upon  trains  are  fellow-serv- 
ants, where  the  former  are  injured 
by  the  negligence  of  the  latter. 
Connelly  v.  Minn.  E.  R.  Co.,  38 
Minn.  80,  35  N.  W.  582. 

393.  Gonsier  v.  Minn.  &  St.  L. 
R.  Co.,  36  Minn.  385,  31  N.  W.  515 
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ing  excavation; ''^foremen  and  men  constructing  road;'^^ 
foreman  selecting  unfit  tool  and  person  iajured  by 
it;''*  foreman  selecting  tree  as  tackle  post  and  work- 


394.  The  foreman  in  charge  of 
an  excavation  in  the  act  of  driving 
down  shoring,  is  tlie  fellow-servant 
of  employees  in  digging  the  excava^ 
tion,  where  one  of  the  latter  is 
injured  by  splinters  from  the  planks 
being  thrown  by  the  force  of  the 
blow  from  an  iron  maul  which  was 
being  used  instead  of  a  wooden  one. 
Friedrich  v.  St.  Paul,  68  Minn. 
402,  71  N.  W.  387. 

395.  Defendants  were  engaged 
in  grading  a  line  of  railroad.  The 
work  was  done  by  cutting  down  one 
part,  and  with  the  material  making 
a  fill  in  another  part  adjacent. 
The  material  was  conveyed  from 
the  cut  to  the  fill  in  dirt  cars.  In 
the  dump  these  cars  were  run  on 
tracks  laid  on  a  temporary  trestle, 
constructed  with  materials  (suffi- 
cient in  quantity)  furnished  on  the 
grounds  by  the  defendants,  and  as 
the  dump  was  filled  this  trestle 
was  from  time  to  time  extended. 
Part  of  the  men  worked  in  the  cut, 
others  drove  the  teams  which  drew 
the  cars,  others  unloaded  the  cars 
and  shoveled  on  the  dump,  and 
another  one  (Johnson)  framed  the 
bents  and  buUt  the  trestle,  but  aU 
were  subject  to  be  called,  on  the 
orders  of  the  foreman,  from  one 
part  of  the  work  to  another.  A 
foreman,  one  Murdock,  was  in 
charge  of  the  work,  and  gave  all 
the  orders  to  the  men,  where  to 
work  and  what  to  do.  He  also  hired 
and  discharged  men  on  the  work. 
On  the  occasion  in  question,  it 
being  desired  to  raise  additional 
bents  and  lengthen  the  trestle,  the 


foreman  called  upon  plaintiff  and 
one  Peterson  to  assist  Johnson. 
While  plaintiff,  Peterson,  and  the 
foreman  were  on  the  trestle,  at- 
tempting to  shove  out  two  string- 
ers to  reach  the  new  bent,  the  trestle 
fell  and  plaintiff  was  injured.  It 
was  held  that  all  those  engaged  in 
the  different  departments  of  this 
work  (including  the  construction 
of  the  trestle)  were  feUow-servants; 
that  the  trestle  was  not  a  structure 
furnished  by  the  defendants  for 
their  employees  to  work  on,  but  was 
itself  a  part  of  the  construction  of 
the  road,  and  a  part  of  the  work 
which  they  themselves  were  em- 
ployed to  perform.  In  the  matter 
of  building  the  trestle  the  foreman 
was  a  feRow-servant  with  the  work- 
men imder  him.  It  is  not  the  rank 
of  an  employee,  or  his  authority 
over  other  employees,  but  the 
nature  of  the  duty  or  service  he 
performs,  which  determines  whether 
he  is  a  vice-principal  or  a  fellow- 
servant.  Whenever  a  master  dele- 
gates to  another  the  performance 
of  a  duty  to  a  servant  which  rests 
upon  himself  absolutely,  he  is  hable 
for  the  manner  in  which  the  duty 
is  performed,  and  to  the  extent  of 
the  discharge  of  that  duty  the 
the  agent  stands  in  the  place  of  the 
master;  but  as  to  ah.  other  matters 
he  is  a  mere  co-servant  with  other 
employees.  LindvaU  v.  Woods,  41 
Minn.  212,  42  N.  W.  1020,  4  L.  R. 
A.  793. 

396.  The  master  is  not  respon- 
sible to  a  servant  for  the  act  of  a 
fellow-servant    in    negUgently    se- 
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men;'"  foreman  and  yard  man;'^^  lumber  pilers  and 
sorters ;'''  machinist  and  machinist's  helper  work- 
ing together  in  a  railroad  shop;^""  employee  engaged 
in  repairing  the  track  of  an  electric  street  railway  com- 


lecting  a  defective  instrument,  for 
instance,  an  iron  hook  to  which  to 
attach  a  pulley  to  raise  a  heavy 
weight  in  a  boiler  shop,  that  being 
a  proper  detail  of  the  work  in  which 
the  servants  are  engaged;  and  the 
mere  fact  that  it  was  the  foreman 
that  made  the  improper  selection  is 
immaterial.  Ling  v.  St.  Paul,  M.  & 
M.  R.  Co.,  50  Minn.  160,  52  N.  W. 
378. 

397.  In  the  act  of  selecting  a 
tree,  which  uprooted  and  fell  from 
the  force  applied  injuring  an 
employee,  as  a  tackle  post  for 
loading  a  pile  driver  hammer  on  a 
wagon,  a  foreman  was  not  a  vice- 
principal.  The  tree  was  not  an  ap- 
phance  furnished  by  the  employer, 
but  a  mere  temporary  instrumen- 
tahty  provided  by  the  servants 
themselves  during  the  progress  of 
the  work.  Bell  v.  Lang,  83  Minn. 
228,  86  N.  W.  95. 

398.  The  plaintiff  with  other 
servants  was  employed  to  assist  in 
handling  and  removing  cars  in  the 
yard  of  the  defendant,  including 
also  as  a  part  of  his  duty  the 
removal  of  damaged  or  broken 
cars  to  the  proper  place  for  repairs, 
under  the  direction  of  the  foreman, 
who  was  subject  to  the  orders  of  the 
yard  master  and  division  superin- 
tendent. It  was  held  that  as  re- 
spects the  risks  arising  from  the 
acts  and  omissions  of  such  foreman 
in  the  course  of  such  emplojrment 
he  was  to  be  deemed  the  fellow- 
servant  of  the  plaintiff.    Fraker  v. 


St.  Paul,  M.  &  M.  R.  Co.,  32  Minn. 
64,  19  N.  W.  349. 

399.  The  defendant,  a  manu- 
facturer of  lumber,  had  a  mill  in 
which  lumber  was  sawed,  and  from 
which  it  was  taken  and  piled  in  the 
adjoining  yard;  it  employed  in  this 
yard  a  crew  of  men,  part  of  whom 
were  engaged  in  piling  the  lumber, 
while  others  were  engaged  in  meas- 
uring, sorting  and  scaUng  it.  Plain- 
tiff, who  was  one  of  this  crew,  was 
engaged  in  the  sorting  and  sealing 
and  had  nothing  to  do  with  the 
piling.  In  accordance  with  the 
usual  custom  in  piling  lumber, 
boards  were  projected  from  the 
pUes  at  certain  intervals  as  steps 
on  which  to  ascend  and  descend. 
The  lumber  contained  sufScient 
sound  and  suitable  boards  for 
steps,  and  the  men  employed  as 
pilers  were  competent  men  to 
perform  that  work.  In  making  one 
of  these  piles  the  pilers  neghgently 
projected  as  a  step  an  unsound  and 
unsafe  board,  and  consequently 
the  plaintiff,  while  ascending  the 
pile  in  the  line  of  his  duty,  stepped 
on  this  board,  which  broke,  causing 
him  to  fall,  whereby  he  sustained 
personal  injuries.  It  was  held  that 
the  plaintiff  and  those  who  piled 
the  lumber  were  fellow-servants, 
and  therefore  defendant  was  not 
liable.  Fraser  v.  Red  River  Lumber 
Co.,  45  Minn.  235,  42  Minn.  520, 
44  N.  W.  878. 

400.  Oelschegel  v.  Chicago,  G. 
W.  R.  Co.,  73  Minn.  327,  76  N.  W. 
56. 
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party,  and  a  motorraan ;  *"  operator  of  a  printing  press 
and  his  helper;*"^  road  master  and  crew  removing  tres- 
tle;^°^  road  master  and  section  men;*"*  gang  sawyer  in  a 
saw  mill  and  employees  whose  duties  are  to  take  lumber 
from  the  rollers;*"^  scaffold  builders  and  workmen  there- 
on;*"^ section  foreman  and  crew;*"^  servants  of  different 
masters  engaged  in  same  work;*"^  station  agent  and 
engineers;*"^  and  switch  tender  and  baggage  man.^^" 


401.  Lundquist  v.  Duluth  St. 
R.  Co.,  65  Minn.  387,  67  N.  W. 
1006. 

402.  So  held  where  the  operator 
starts  a  machine  without  warning 
the  helper  and  he  is  injured.  Doerr 
V.  News  Pub.  Co.,  97  Minn.  248, 
106  N.  W.  1044. 

403.  A  road  master  is  the  fellow- 
servant  of  employees  under  him 
who  are  engaged  in  removing 
stringers  from  a  trestle,  a  fill  having 
been  made  at  the  place,  where  one 
of  such  laborers  was  injured  by  a 
projecting  bolt  of  one  of  the 
stringers.  O'Neill  v.  Great  Northern 
R.  Co.,  80  Minn.  27,  82  N.  W.  1086, 
51  L.  R.  A.  632. 

404.  Where  a  section  man  on 
defendant's  railroad  was  injured 
while  engaged  in  raising  wrecked 
cars,  as  was  alleged,  by  reason  of 
the  negligence  of  the  road  master,  it 
was  held  that  they  were  fellow- 
servants;  that  the  mere  fact  that 
the  road  master  was  superior  in 
authority,  or  an  overseer  over  the 
injured  employee,  did  not  take  the 
ease  out  of  the  rule  of  fellow-serv- 
ants. Brown  v.  Winona  &  St. 
P.  R.  Co.,  27  Minn.  162,  6  N.  W. 
844,  38  Am.  Rep.  285. 

405.  The  evidence  in  this  case 
was  to  the  effect  that  the  employee's 
injuries  were  not  due  to  the  negli- 
gence of  the  master  in  failing  to 


supply  a  safe  place  to  work,  but 
the  negligence  of  the  gang  sawyer. 
Vick  V.  Red  Cliff  Lbr.  Co.,  99 
Minn.  88,  108  N.  W.  469. 

406.  Where  the  general  work 
in  which  the  several  servants  are 
engaged  includes  the  construction 
and  operation  of  the  appliances  with 
which  they  are  to  work,  as  where 
they  are  engaged  in  erecting  a 
building  and  they  construct  the 
scaffold  on  which  they  are  to  stand 
in  doing  the  work,  they  are  to  be 
deemed  fellow-servants  as  well  in 
respect  to  the  negligence  of  one 
of  them  in  constructing  such  appli- 
ances as  in  respect  to  negligence  in 
doing  any  other  of  their  work. 
Marsh  v.  Herman,  47  Minn.  537, 
50  N.  W.  611. 

407.  The  foreman  of  a  gang  of 
section  or  track  men,  engaged  in 
the  discharge  of  his  ordinary  duties 
in  the  course  of  his  employment, 
is  a  fellow-servant  with  them. 
Olson  V.  St.  P.  M.  &  M.  R.  Co., 
38  Minn.  117,  35  N.  W.  866. 

408.  The  plaintiff,  a  servant  of 
a  third  party,  was  engaged  under 
direction  of  the  servant  of 
the  defendant  in  blasting  rock. 
The  two  men  pursued  a  method  of 
drawing  from  the  rock  the  unex- 
ploded  charge  of  powder.  The 
method  proved  to  be  dangerous, 
and  the  two  men  worked  together 


1792 


Master  and  Servant. 


§672 


XXX.  MississiPPT. 


Sec. 

672.  Constitutional  and  statutory 
provisions. 
Railroads  to  whom  statute 

applies. 
Superior  servants. 
Employees  to  whom  provi- 
sions apply. 
Different  departments. 


Sec. 

673.  Common  law  rule. 

FeUow-servants    defined. 

Employees      on      different 
trains. 

Engineer  and  yard  master. 

Train  dispatcher  and  flre- 


§  672.  Constitutional  and  statutory  provisions. 

In  this  state,  the  rule  of  fellow-servants  was  abolished 
as  to  employees  of  railroads  in  1890  and  1892,  where 
the  negligence  was  that  (1)  of  a  superior  agent  or  officer, 
or  (2)  of  a  person  having  the  right  to  control  or  direct  the 
service  of  the  party  injured,  or  (3)  of  an  employee  in 


in  this  operation.  Such  servant  of 
the  defendant  in  participating  with 
the  plaintiff  in  the  work  of  removing 
the  unexploded  charge  of  powder 
occupied  the  legal  relation  of  fel- 
low-servant with  the  plaintiff.  Cor- 
neilson  v.  Eastern  R.  Co.  of  Minn., 
60  Minn.  23,  62  N.  W.  224. 

409.  In  the  absence  of  controll- 
ing evidence  to  the  contrary,  an 
ordinary  railway  station  agent  is 
presumed  to  have  general  charge 
of  the  tracks  in  and  about  his  sta- 
tion, and  as  respects  such  charge 
he  is  the  fellow-servant  of  an  engi- 
neer engaged  in  running  a  locomo- 
tive upon  any  of  such  tracks,  and 
hence  the  common  master  of  the 
two  is  not  responsible  to  the  engi- 
neer for'  injury  which  he  may  re- 
ceive in  consequence  of  the  negli- 
gence of  the  station  agent  as  re- 
spects the  charge  of  such  tracks. 


The  facts  were  that  the  engineer, 
without  fault  on  his  part,  ran  his 
engine  into  some  box  cars  standing 
upon  the  main  track  at  the  station. 
The  cars  had  been  placed  there  by 
persons  not  in  its  employ  for  their 
own  convenience  and  without  other 
authority  than  the  assent  of  the 
station  agent.  Brown  v.  Minn. 
&  St.  L.  R.  Co.,  31  Minn.  553,  18 
N.  W.  834. 

410.  A  baggage  master  on  a 
passenger  train  and  a  switch  tender 
are  feUow-servants  within  the  rule 
exempting  the  master  from  Ua;- 
biUty  for  an  injury  resulting  to  one 
servant  from  the  negligence  of 
another  engaged  in  the  common 
service,  their  duties  relating  alike 
to  the  management  and  operation 
of  trains.  Roberts  v.  C.  St.  P.  M. 
&  O.  R.  Co.,  33  Minn.  218, 22  N.  W. 
389. 
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another  department  of  labor,  or  (4)  on  another  train  of 
cars,  or  (6)  engaged  about  a  different  piece  of  work.*" 

In  1896,  "^  the  abolishing  of  the  fellow-servant  rule  was 
extended  to  employees  of  aU  "corporations,"^^'  but  that 
statute  was  held  unconstitutional  as  denying  corporations 
the  equal  protection  of  the  laws,*i*  so  that  now  the  com- 
mon law  prevails  except  as  to  employees  of  railroads,  and 
then  only  when  they  come  within  the  provisions  of  the 
statute. 


411.  The  constitution  of  1890, 
section  193,  provides  that  "every 
employee  of  a  railroad  corporation 
shall  have  the  same  rights  and 
remedies  for  any  injury  suffered 
by  him  from  the  act  or  omission  of 
said  corporation  or  its  employees 
as  are  allowed  by  law  to  other 
persons  not  employees,  where  the 
injury  results  from  the  negligence 
of  a  superior  agent  or  officer,  or 
of  a  person  having  the  right  to 
control  or  direct  the  service  of  the 
party  injured."  The  statute  (Code 
1892,  sec.  3559)  provides:  "Every 
employee  of  a  railroad  corporation 
shall  have  the  same  rights  and 
remedies  for  an  injury  suffered  by 
him  from  the  act  or  omission  of  the 
corporation  or  its  employees  as  are 
allowed  by  law  to  other  persons  not 
employees,  where  the  injury  results 
from  the  negligence  of  a  superior 
agent  or  ofificer,  or  of  a  person  hav- 
ing the  right  to  control  or  direct 
the  services  of  the  party  injured, 
and  also  when  the  injury  results 
from  the  negligence  of  a  fellow- 
servant  engaged  in  another  depart- 
ment of  labor  from  that  of  the 
party  injured,  or  of  a  fellow-servant 
on  another  train  of  cars,  or  one 
engaged  about  a  different  piece  of 


work.  Knowledge  of  an  employee 
injured  by  the  defective  or  unsafe 
character  or  condition  of  machinery, 
ways  or  appliances  shall  not  be  a 
defense  to  an  action  for  injury 
caused  thereby,  except  as  to  con- 
ductors or  engineers  in  charge  of 
dangerous  or  unsafe  cars  or  engines 
voluntarily  operated  by  them. 
Where  death  ensues  from  an  injury 
to  an  employee  the  legal  or  personal 
representatives  of  the  person  in- 
jured shall  have  the  same  rights  and 
remedies  as  are  allowed  by  law  to 
such  representatives  of  other  per- 
sons. Any  contract  or  agreement, 
express  or  implied,  made  by  an  em- 
ployee to  waive  the  benefit  of  this 
section,  shall  be  null  and  void; 
and  this  section  shall  not  deprive 
an  employee  of  a  railroad  corpora- 
tion or  his  legal  or  personal  repre- 
sentatives, of  any  right  or  remedy 
that  he  now  has  by  law.'' 

412.  Laws  1896,  p.  97,  c.  87, 
amended  in  1898  so  as  not  to 
affect  pending  suits. 

413.  Brooks  v.  Mississippi  Cot- 
ton Oil  Co.,  76  Miss.  874,  25  So. 
479. 

414.  BaUard  v.  Mississippi  Cot- 
ton Oil  Co.,  81  Miss.  507,  34  So. 
533. 
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Railroads  to  whom  statute  applies. 

The  constitutional  provision  only  embraces  commercial 
railroads,  carrying  freight  and  passengers  and  not  logging 
and  mining  roads.  ^^^ 

So  a  construction  company  with  the  usual  powers  of 
such,  authorized  to  own  but  not  to  operate  a  railroad,  was 
held  not  within  the  intent  of  the  constitutional  provision, 
and  hence  a  member  of  a  raDroad  construction  gang  was 
held  to  be  a  fellow-servant  of  the  engineer  operating 
a  plow  used  in  cleaning  the  cars.^" 

Superior  servants. 

Under  the  constitution,  the  right  to  recover  for  injuries 
received  by  the  neghgence  of  a  directing  servant,  is  not 
limited  to  obedience  to  some  special  comm.and  or  order, 
but  the  employee  so  injured  may  recover,  whether  he  is  at 
the  time  obeying  a  special  command  or  is  engaged  merely 
in  the  discharge  of  his  ordinary  duties.  "^ 

It  is  only  necessary  to  show  that  such  superior  had 
authority  to  direct  his  services.*^* 

The  engineer  has  such  duty  of  superintendence  over  the 
fireman,  that  the  master  is  hable  for  his  negligence,  caus- 
ing injury  to  the  fireman;*"  but  where  a  brakeman  was 
injured  by  the  negligence  of  an  engineer,  who  had  signalled 
for  brakes,  and  while  they  were  being  apphed  caused  a 
movement  of  the  train  without  proper  warning,,  it  was 
held  that  such  engineer  was  not  a  superior  agent  or  oflEicer 
under  the  constitutional  provision.*^" 

So  an  engineer  is  not  a  superior  servant  as  to  a  yard- 
master  of  the  same  company,  ■^^i 

415.  Givens    v.    Southern  Ry.      WasHngton,  92  Miss.  129,  45  So. 
Co.,   94   Miss.   830,   49   So.    180,      614. 

22  L.  R.  A.  971.  419.     Cheaves  v.  Southern  Ry. 

416.  Bradford    Const.    Co.    v.  Co.,  82  Miss.  48,  33  So.  649. 
Haflin,  88  Miss.  314,  42  So.   174,  420.     Evans  v.  Louisville  N.  O. 
12  L.  R.  A.  1040,  n.  s.  &  T.  R.  Co.,  70  Miss.  527,  12  So. 

417.  Southern      Ry.      Co.      v.  681. 

Cheaves,  84  Miss.  565,  36  So.  691.  421.     Farquhar   v.   Alabama   <S 

418.  Yazoo  &  M.  V.  R.  Co.  v.      V.  R,  Co.,  78  Miss.  193,  28  So.  850 
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Employees  to  whom  provisions  apply. 

The  language  of  the  statute  is  not  construed  hberally 
but  is  held  to  protect  only  those  injured  employees  when 
the  peril  comes  from  the  hazardous  nature  of  the  business 
of  operating  railroad  trains. ^^^ 

It  would  seem  that  it  does  not  apply  to  a  ticket  agent, 
telegraph  dispatcher,  employee  constructing  a  round 
house  or  the  like;*^'  but  it  does  apply  to  a  section  fore- 
men killed  while  walking  along  the  side  of  the  track  by  a 
freight  from  a  passing  train  falUng  over  on  him.*^* 

Different  departments. 
It  was  held  that  a  fireman  on  an  engine  and  a  telegraph 
operator   were   engaged   in   different   departments   and 
about  a  different  piece  of  work  within  the  meaning  of  the 
constitution.  ^^^ 

§  673.  Common  law  rule. 

The  English  rule  as  stated  in  Wilson  v.  Morry,  (L.  R. 
1  H.  L.  sec.  326)  in  the  House  of  Lords,  was  held  appli- 
cable to  cases  in  this  state.  The  general  statem.ent  of  the 
rule,  that  the  master's  duty  is  to  provide  reasonably  safe 
premises  and  track,  reasonably  safe  appliances  and 
machinery  for  the  performance  of  the  work  by  his  servant, 
is  recognized  by  all  courts,  but  a  distinction  is  made  as  to 
what  shall  constitute  the  exercise  of  ordinary  care  in  this 
respect  on  the  part  of  the  master.  In  this  state  it  is 
held  that  the  company  or  master  is  bound  in  the  first 
instance,  as  a  personal  duty,  to  exercise  such  care.  With 
respect  to  maintaining  such  appliances  in  a  reasonably 
safe  condition  and  repair,  the  master  wUl  have  done  all 
that  could  reasonably  be  required  of  him,  when  he  has 
exercised  circumspection  and  prudence  in  appointing 
employees  to  inspect  or  observe  their  condition  and 
make  the  repairs,  and  when  he  has  placed  at  their  disposal 

422.  Bradford  Construction  Co.  R.  Co.,  v.  Hicks,  91  Miss.  276,  46 
V.  Heflin,  88  Miss.  314,  42  So.  174.  So.  360,  124  Am.  St.  Rep.  679. 

423.  Id.  425.     Illinois   Cent.    R.    Co.   v. 

424.  Mobile,  Jackson  &  K.  C.  Hunter,  70  Miss.  471,  12  So.  482. 
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suitable  materials  for  the  work,  and  when  he  has  caused 
suitable  supervision  to  be  made  over  these  local  em- 
ployees.^^* 

It  was  said  with  respect  to  the  duty  of  a  railroad  com- 
pany, that  in  order  to  discharge  its  duty  of  keeping  its 
track  in  repair,  the  corporation  must  employ  suitable 
persons  and  supply  them  with  needful  material  to  make 
repairs,  and  should  also  through  its  agent  or  agents,  have 
supervision  over  the  road.  In  order  to  hold  the  company 
responsible  to  an  employee,  as  a  conductor  on  its  train, 
for  injuries  sustained  because  the  road  or  its  appurte- 
nances are  out  of  repair,  it  must  be  shown  that  the  com- 
pany is  in  default  in  its  duty,  either  in  the  selection  of  in- 
competent servants  or  because  it  employs  an  insufficient 
number  to  do  the  work,  or  in  its  failure  to  furnish  proper 
material,  or  because  the  compaUy  had  notice  of  the  bad 
condition  of  the  road  or  was  chargeable  with  negligence 
for  not  knowing.  ^^' 

Fellow-servants  defined. 

The  answer  to  the  question  "Who  are  fellow-servants?" 
was  "Those  who  are  co- working  in  the  same  enterprise 
under  the  same  master  and  compensated  by  him.  Dif- 
ferences in  wages  or  work  do  not  affect  the  question; 
the  general  business  is  the  same.  The  conductor,  engi- 
neer, brakeman  and  fireman  are  fellow-servants  with  the 
same  employees  on  every  other  train.  So  they  are  with 
the  switch  tenders.  The  track  repairers  or  watcher  of 
trains  to  give  signals  is  in  a  common  employment  with 
the  engineer,  conductor  and  fireman  of  a  train." ^^* 

The  element  of  co-operation,  and  individual  and  per- 
sonal exercise,  for  the  accomplishment  of  one  common 
end,  has  been  the  controlling  element  in  determining  the 
question  of  fellow-servants  in  this  state.  In  addition  to 
the  general  definition  as  to  who  are  fellow-servants,  it  was 

426.  Howe  v.  Mississippi  Cent.  Howe  v.  Mississippi  Cent.  R.  Co., 
R.  Co.,  50  Miss.  178.  50  Miss.  178. 

427.  New  Orleans,  J.  &  G.  N.  428.    N.  O.  J.  &  G.  N.  R.  Co.  v. 
R.  Co.  V.  Hughes,  49  Miss.  258;  Hughes,  49  Miss.  258. 
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stated  "that  all  employees  of  the  common  master, 
engaged  in  the  merely  operative  service  connected  with 
the  carrying  on  of  the  business  of  running  trains,  are 
fellow-servants."  It  was  said  that  by  this  definition  and 
test  nearly  every  case  involving  the  doctrine  that  has 
ever  been  in  this  com-t  was  readily  determinable;  that  the 
definition  and  the  test  were  so  clear  and  simple  as  to  make 
nine-tenths  of  all  the  cases  constantly  occurring  in  railroad 
life  and  service  practicably  self-determining.  The  facts 
were  that  a  section  hand  was  injm-ed  while  holding  a  bent 
fish  bar  which  the  section  master  was  striking  with  a  view 
of  straightening  and  fitting  it  for  its  proposed  use.  It 
was  held  that,  both  being  engaged  at  the  time  in  doing 
ordinary  labor,  they  were  fellow-servants.  ^^^ 

It  was  held  that  a  railroad  company  was  not  liable 
for  an  injury  to  a  brakeman  caused  by  want  of  sufficient 
sand  in  the  sand  box  of  the  engine,  if  the  insufficiency  was 
due  to  that  servant  whose  duty  it  was  to  fill  the  sand 
boxes  sidtable  for  trains  to  start.  That  within  the  settled 
rule  as  stated  that  all  employees  engaged  in  the  merely 
operative  service  connected  with  the  carrying  on  of  the 
business  of  running  trains,  are  fellow-servants.^'" 

Employees  on  different  trains. 
Before   the   statute,   employees   upon   different  trains 
of  the  same  company  were  held  fellow-servants.  The  court 
refused  to  recognize  the  department  theory  which  prevails 
in  some  states.  ^^^ 

Engineer  and  yard  master. 

An  engineer  was  held  to  be  the  fellow-servant  of  a  yard 
master  where  the  latter  was  injured  by  the  negligence  of 
the  former  while  riding  on  the  train  of  which  the  former 
was  engineer.* '2 

429.  La    Grone    v.  Mobile  &  431.    McMaster  v.  Illinois  Cent. 
0.  R.  Co.,  67  Miss.  592,  7  So.  432.      R.  Co.,  65  Miss.  264,  4  So.  59,  7 

430.  LouisviUe,  N.  O.  &  T.  R.      Am.  St.  Rep.  653. 

Co.  V.  Petty,  67  Miss.  255,  7  So.  432.     Farquhar   v.   Alabama   & 

351,  19  Am.  St.  Rep.  304.  V.  R.  Co.,  78  Miss.  193,  28  So.  850. 

2  M.  &  S.— 55 
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Train  dispatcher  and  fireman. 
A  person  •working  as  a  fireman  on  a  locomotive,  with  the 
permission  of  the  raihoad  company,  for  the  piurpose  of 
learning  the  business,  was  a  fellow-servant  of  the  train 
dispatcher,  the  former  being  injured  by  the  negligence 
of  the  latter. *52 

XXXI.  Missouri. 

Sec.  Sec. 

674.  Definition.  Different  department  rule. 

675.  Statutory  provisions.  General  manager  rule. 

676.  Common  law  rule.  Illustrations. 

Non-delegable  duties.  When  relationship  a  ques- 

Superior  servant  rule.  tion  of  law. 

§  674.  Definition. 

In  a  very  recent  case  the  court  defined  who  are  fellow- 
servants.  Thus  it  was  stated,  that  "under  the  law  of  this 
state,  those  only  are  fellow-servants  who,  under  the  direc- 
tion and  management  of  the  master  in  person  or  some 
person  placed  by  him  over  them,  are  engaged  in  the 
performance  of  the  same  comm.on  work,  with  no  depend- 
ency upon  or  relation  to  each  other,  except  the  bare  fact 
that  they  work  together  without  rank.  The  test  is  not  that 
aU  work  for  the  same  person  or  company,  but  they  m.ust 
be  engaged  in  the  same  common  employment  and  under 
control  of  the  same  common  master.*'* 

§  675.  Statutory  provisions. 

The  statute  in  this  state  apphes  only  to  railroads.  It 
adopts  the  superior  servant  rule  and  the  different  depart- 
ment rule,  and  expressly  makes  the  duty  of  inspection 
non-delegable.  *  ^^ 

433.  Millsaps  v.  Louisville,  W.  435.  Section  1.  That  every 
&  T.  R.  Co.,  69  Miss.  423,  13  So.  railroad  corporation  owning  or 
696,  which  is  decided  without  dis-  operating  a  railroad  in  this  state, 
cussion.  It  is  contrary  to  the  shall  be  liable  for  all  damage  sus- 
weight  of  authority  in  other  states.  tained  by   any  agent  or  servant 

434.  McMurray  v.  St.  Louis,  I.  thereof,  while  engaged  in  the  work 
M.  &  S.  R.  Co.,  225  Mo.  272,  125  of  operating  such  raib-oad,  by 
S.  W.  751.  reason  of   the   negligence   of   any 
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It  applies  to  receivers  of  railroad  corporations,*'* 
but  does  not  include  street  railroads.^" 

But  it  is  applicable  to  an  electric  railway  about  35 
miles  in  length.*'* 

The  statute  is  not  liraited  in  its  application  to  injured 
servants  actually  engaged  in  the  operation  of  trains,  but 
includes  aU  persons  whose  work  is  directly  necessary  for 


other  agent  or  servant  thereof, 
provided  that  it  may  be  shown  in 
defense  that  the  person  injured 
was  guilty  of  negUgence  contribu- 
ting as  a  proximate  cause  to  pro- 
duce the  injury. 

Section  2.  That  all  persons  en- 
gaged in  the  service  of  any  such 
railroad  corporation,  doing  busi- 
ness in  this  state,  who  are  entrusted 
by  such  corporation  with  the  au- 
thority of  superintendence,  control 
or  command  of  other  persons  in  the 
employ  or  service  of  such  corpora^ 
tion,  or  with  authority  to  direct 
any  other  servant  in  the  perform- 
ance of  any  duty  of  such  servant, 
or  with  the  duty  of  inspection  or 
other  duty  owing  by  the  master  to 
the  servant,  are  vice-principals  of 
such  corporation  and  are  not 
fellow-servants  with  such  employ- 
ees. 

Section  3.  That  all  persons  who 
are  engaged  in  the  common  service 
of  such  railroad  corporation,  and 
who  while  so  engaged  are  working 
together  at  the  same  time  and  place 
to  a  common  purpose,  of  same 
grade,  neither  of  such  persons  being 
entrusted  by  such  corporation  with 
any  superintendence  or  control 
over  their  fellow-employees,  are 
fellow-servants  with  each  other. 
Provided  that  nothing  herein  con- 
tained shall  be  so  construed  as  to 
make  any  agent  or  servant  of  such 


corporation  in  the  service  of  such 
corporation  a  fellow-servant  with 
any  other  agent  or  servant  of  such 
corporation  engaged  in  any  other 
department  or  service  of  such 
corporation. 

Section  4.  No  contract  made 
between  any  raihoad  corporation 
and  any  of  its  agents  or  servants, 
based  upon  the  contingency  of  the 
injury  or  death  of  any  agent  or 
servant,  limiting  the  liability  of 
such  railroad  corporation  for  any 
damages  under  the  provisions  of 
this  act,  shall  be  vaHd  and  binding, 
but  aU  such  contracts  and  agree- 
ments shall  be  null  and  void. 

The  statute  does  not  extend  to 
the  employment  of  servants  in  a 
candy  factory  engaged  in  cutting 
slabs  of  candy  by  a  machine.  Na- 
tional Candy  Co.  v.MiUer,  160  Fed. 
51,  87  C.  C.  A.  207.  Under  the 
statute  a  switchman  may  recover 
for  the  negligence  of  a  switch  tender 
causing  him  injury.  Phippin  v. 
Missouri  Pac.  R.  Co.,  196  Mo. 
321,  93  S.  W.  410. 

436.  Powell  V.  Sherwood,  162 
Mo.  605,  63  S.  W.  485. 

437.  Sams  v.  St.  Louis  &  M. 
R.  Co.,  174  Mo.  53,  73  S.  W.  686, 
61  L.  R.  A.  475. 

438.  Edge  v.  Southwest  Mis- 
souri Electric  Co.,  206  Mo.  471, 
104  S.  W.  90. 
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the  running  of  trains  on  the  track,  including  section  hands 
engaged  in  repairing  the  road.^'' 

§  676.  Common  law  rule. 

If  the  employer  is  not  a  railroad  company,  or  for  any 
reason  that  statute  is  not  applicable,  the  common  law  rules 
apply. 

Non-delegable  duties. 
The  rule  as  non-delegable  duties  is  fully  recognized  in 
this  state,  ^^o 


439.  Callahan  v.  St.  Louis  Mer- 
chants Bridge  Ter.  E.  Co.,  170  Mo. 
473,  71  S.  W.  208,  60  L. 
R.  A.  249.  It  applies  to  employees 
injured  "while  engaged  in  the  work 
of  operating  such  railroad,"  and 
includes  all  services  connected  with 
and  necessary  for  the  movement 
of  trains,  and  is  not  Umited  to 
those  actually  operating  a  train. 
Stubbs  V.  Omaha,  K.  C.  &  E.  R. 
Co.,  86  Mo.  App.  192. 

440.  Workmen  acting  under 
the  supervision  of  the  foreman  in 
nailing  a  cleat  on  to  a  brace  timber, 
represent  the  personal  duty  of  the 
master,  and  are  not  fellow-servants 
of  a  workman  who  was  injured  by 
the  faulty  construction  of  the  cleats. 
Combs  V.  Rountree  Const.  Co., 
205  Mo.  367,  104  S.  W.  77.  Where 
defendant  furnished  for  his  em- 
ployees a  temporary  bridge  for 
the  passage  of  construction  trains, 
and  the  construction  of  a  perman- 
ent bridge  therefrom,  the  fact  that 
the  bridge  was  built  under  a  compe- 
tent foreman,  and  competent  in- 
spectors were  afterwards  furnished, 
was  held  not  to  free  defendant  from 
liability  to  such  employees  for 
defects  in  the  construction  and  re- 
pair of  such  bridge  of  which  the 
defendant  could  in  the  exercise  of 


ordinary  care  have  known.  This 
ruling  was  placed  upon  the  ground 
that  such  temporary  bridge  was  a 
structure  in  and  of  itself,  distin- 
guished from  a  staging  which  it  is 
held  is  a  part  of  the  work  which 
the  employees  are  engaged  to 
perform.  Bowden  v.  Chicago,  B.  & 
K.  C.  R.  Co.,  95  Mo.  268,  8  S.  W. 
230.  In  an  early  case  it  was  held 
that  a  servant  who  is  injured  by  the 
negUgence  or  misconduct  of  his 
fellow-servant,  can  maintain  no 
action  against  the  master  for  such 
injuJT',  unless  the  servant  by  whose 
negligence  the  injury  is  occasioned 
is  not  possessed  of  ordinary  skill 
and  capacity  in  the  business  in- 
trusted to  him,  and  the  employment 
of  such  incompetent  servant  is 
attributable  to  the  want  of  ordinary 
care  on  the  part  of  the  master. 
This  rule  was  applied  where  a 
brakeman  upon  a  train  was  injured 
by  the  train  going  through  a  trestle 
which  was  too  frail  and  weak  to 
withstand  the  weight  and  strain. 
Thus  it  appears  that  at  the  date 
of  the  ruling  (1860)  no  distinction 
was  recognized  between  those  serv- 
ants whose  duties  were  in  connec- 
tion with  the  ways  and  appliances 
and  those  engaged  in  the  use  and 
operation  of  them.    The  court  also 


§676 


Fellow-Seevants. 


1801 


It  is  a  duty  personal  to  the  master  to  exercise  reasonable 
care  to  fumish  in  the  first  instance,  a  reasonably  safe 
place  in  which  the  servant  is  to  perform  his  work  and 
reasonably  safe  appliances  with  which  to  perform  his 
work;  and  the  agents  of  a  railroad  charged  with  the  duty 
of  supplying  a  safe  track  and  sound  machinery  are  not 
properly  fellow-servants  but  represent  the  corporation 
itself.  ^41 


refused  to  recognize  the  distinction 
so  strictly  adhered  to  in  Ohio,  ex- 
empting from  the  operation  of  the 
rule,  servants  who  are  employed  in 
a  subordinate  capacity  and  strictly 
subject  to  the  orders  of  their  supe- 
riors. McDermott  v.  Pacific  R.  Co., 
30  Mo.  115;  Rohback  v.  Pacific  R. 
Co.,  43  Mo.  187. 

441.  Lewis  v.  St.  Louis,  I. 
M.  R.  Co.,  59  Mo.  296,  21  Am.  Rep. 
385;  Hall  v.  Missouri  Pac.  R.  Co., 
74  Mo.  298;  Gibson  v.  Pacific  R. 
Co.,  46  Mo.  163,  2  Am.  Rep.  497; 
Harper  v.  Ind.  &  S.  L.  R.  Co.,  47 
Mo.  567,  4  Am.  Rep.  353.  Where 
the  servant  of  a  railroad  corpora- 
tion is  injured  by  defects  in  the 
machinery  or  track  of  the  company, 
the  latter  cannot  defend  on  the 
plea  that  such  defects  resulted  from 
the  negUgenoe  of  feUow-servants. 
The  agents  of  the  road  charged 
with  the  duty  of  supplying  a  safe 
track  and  sound  machinery  are  not 
properly  fellow-servants,  but  re- 
present the  corporation  itself. 
Hence,  it  was  held  where  an  em- 
ployee was  injured,  caused  by  an| 
excavation  adjoining  the  track  of 
the  defendant  company,  that  it  was ' 
the  duty  of  the  section  foreman^^ 
to  keep  the  track  in  repair  and  seeij 
that  everything  appertaining  therep 
to  was  safe;  that  quoad  hoe  he|ii 
was    the    company;     that    notices 


to  him  was  notice  to  the  company, 
and  his  negligence  was  the  negli- 
gence of  the  company.  Lewis  v. 
St.  Louis  &  I.  M.  R.  Co.,  59  Mo. 
495,  21  Am.  Rep.  385;  HaU  v. 
Missouri  Pac.  R.  Co.,  74  Mo.  298. 
It  was  said:  We  believe  it  is  con- 
ceded on  all  hands  that  there  are 
certain  duties  personal  to  the 
master  and  for  the  non-perform- 
ance of  which,  resulting  in  injury, 
he  is  liable  to  a  servant.  Thus  he 
must  observe  due  care  in  furnishing 
suitable  machinery  and  appliances 
and  seeing  that  the  machinery  and 
appliances  are  kept  in  repair,  in  the 
selection  of  competent  and  trust- 
worthy servants,  in  making  suitable 
rules  and  regulations  for  the  con- 
duct of  a  complex  business,  and  in 
seeing  that  youthful  persons  receive  • 
proper  warning.  The  master  is 
liable  for  a  neghgent  performance 
of  those  duties,  no  matter  by  or 
through  whom  he  undertakes  to 
perform  them.  Parker  v.  Railway 
Co.,  109  Mo.  362,  19  S.  W.  1127. 
In  this  case.  Justice  Black,  who 
rendered  the  majority  opinion, 
!  makes  a  strong  plea  for  the  Illinois 
rule  of  consociation.  He  concludes 
i!by  saying:  "Guided  by  the  real 
reason  of  the  rule,  it  seems  to  us  it 
ishould  be  applied  in  those  cases 
Sonly,  where  the  servant  injured  and 
Ethe  one  inflicting  the  injuries  are  so 
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So  the  duty  to  make  repairs  is  non-delegable,  ^^^  as  is  the 
duty  of  inspection.  ^  ^  ^ 

Superior  servant  rule. 

In  this  state,  in  the  early  cases,  the  court  refused  to 
adopt  the  superior  servant  rule.*^^ 

Later  cases  adopted  the  rule;  and  even  if  it  could  be 
said  that  this  state  has  not  adopted  the  superior  servant 
rule,  yet,  upon  the  theory  that  the  duty  of  supervision 
is  personal  to  the  master,  there  are  decisions  in  this  state 
which  bring  the  theories  of  non-delegable  duties  and  supe- 
rior servant  very  close  together.  ^^^ 


associated,  and  related  in  their 
■work,  that  they  can  observe  and 
have  an  influence  over  each  other's 
work,  and  can  report  delinquences 
to  a  common  correcting  power  or 
head.  In  short,  they  should  be  fel- 
low-servants in  fact  and  not  simply 
in  dialectic  theory.  If  in  separate 
distinct  departments  so  that  the 
circumstances  just  stated  do  not 
and  cannot  exist,  then  they  are  not 
fellow-servants  in  any  just  or  fair 
meaning  of  the  rule.  The  mere  fact 
that  a  defective  appliance  causing 
injury  was  constructed  by  a  fellow- 
servant  does  not  relieve  the  master 
from  liability  therefor;  but  he  is  not 
liable  if  he  furnished  suitable  mate- 
rials for  the  appliances  and  compe- 
tent workmen  to  construct  it,  and 
intrusted  them  with  the  construc- 
tion as  part  of  the  work  which  they 
are  employed  to  perform  and 
one  of  them  is  injured  in  its  con- 
struction by  reason  of  a  defect 
therein.  All  so  engaged  as  to  each 
other  are  feUow-servants." 

442.  Lewis  v.  St.  Louis  & 
I.  M.  R.  Co.,  59  Mo.  495,  21  Am. 
Rep.  389. 

443.  A  ear  inspector  is  not  a 
fellow-servant  of  a  brakeman  on  a 


train.  Condon  v.  Missouri  Pac. 
R.  Co.,  78  Mo.  567.  A  night  watch- 
man in  a  factory,  failing  to  discover 
a  fire  in  time  to  warn  other  em- 
ployees, is  not  their  feUow-servant. 
His  negligence  will  be  imputed  to 
the  master.  Dakan  v.  G.  W.  Chae 
&  Son  Mercantile  Co.,  197  Mo. 
238,  94  S.  W.  944. 

444.  McDermott  v.  Pacific  R. 
Co.,  30  Mo.  115;  Rohback  v. 
Pacific  R.  Co.,  43  Mo.  187. 

445.  An  employee  engaged  in  pil- 
ing wire,  and  an  employee  under 
whose  control  and  direction  he  is 
working,  are  not  fellow-servants. 
The  latter  is  a  vice-principal.  Burk- 
ard  V.  Lisden&  Sons  Rope  Co.,  217 
Mo.  466, 1 17  S.  W.  35.  The  doctrine 
of  this  state  is,  as  to  vice-principals, 
that  the  master's  duty  is  that  of 
superintendence  and  supervision; 
that  he  may  and  must  in  many  cases 
delegate  its  performance  to  others 
selected  by  him,  but  in  so  doing 
his  responsibility  remains  for  the 
manner  in  which  his  duty  is  per- 
formed by  his  substitute;  that  the 
master's  duty,  also,  is  not  to  expose 
his  servants  to  risks  unknown  to 
the  servant,  not  ordinarily  incident 
to  the  employment;  and  that  the 
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The  foreman  or  other  representative  of  the  master  may- 
occupy  a  dual  position,  that  is  to  say,  he  may  at  the  same 
time  be  a  fellow-servant  and  an  agent  or  representative  of 
the  master.  ^^° 

It  was  stated  in  an  early  case  that  the  employer  cannot 
be  charged  with  negUgence,  as  that  of  himself,  of  one  who 
was  merely  a  foreman  over  the  injiu-ed  employee,  and 
who  was  not  engaged  in  a  distinct  department  of  the 
service  but  in  the  same  work  with  such  servant,  and  was 
not  charged  with  any  executive  duties  or  control  over  such 
servant  which  would  constitute  him  an  agent  of  the 
employer.  Such  person  would  be  simply  a  fellow-servant 
and  his  position  as  a  foreman  would  not  alter  the  case.*^'' 

But  it  was  afterwards  held  that  it  was  a  part  of  the 
personal  duty  of  the  master  to  give  direction  to  the  work 
he  undertakes  and  to  prescribe  a  system  for  conducting  it; 
that  this  may  be  done  by  rules  when  necessary  or  by 
personal  guidance  of  managers  or  foreman;  but  that  the 
foreman  is  not  the  fellow-servant  of  the  men  under  his 
orders,  in  respect  to  his  performance  of  the  master's 
duty  of  directing  the  work  in  his  charge.^** 

This  language  is  strong  enough  to  admit  of  an  inference, 
at  least,  that  a  foreman,  at  all  times,  in  directing  work, 
is  a  vice-principal,  as  a  foreman  necessarily  has  charge  of 

acts  of  a  person  exercising  superin-  lie  had  authority  to  hire  and  dis- 

tendenoe  and  control  in  his  stead,  charge  men  under  him.    Moore  v. 

and  for  him,  so  far  as  the  master's  Wabash  St.  L.  &  P.  R.  Co.,  85  Mo. 

liability    for    their   negligent    per-  588;   Sohroeder  v.  Chicago  &  A.  R. 

formance  causing  injury  to  a  sub-  Co.,  108  Mo.  322,  18  S.  W.  1094, 

ordinate  is  concerned,  are,  in  law,  18  L.  R.  A.  827;  Brothers  v.  Carter, 

the  personal  acts  of  the  master,  and  52  Mo.  372,  14  Am.  Rep.  424. 

from  these  premises  they  conclude  446.     Miller  v.  Missouri  Pac.  R. 

that  where  the  master  gives  to  a  Co.,  109  Mo.  350,  19  S.  W.  58,  32 

person  power  to  superintend,  con-  Am.  St.  Rep.  673;  Moore  v.  Wa- 

trol  and  direct  the  men  engaged  in  bash  St.  L.&  P.  R.  Co.,  85  Mo.  588. 

the  performance  of  the  work,  such  447.    Marshall  v.  Schrieker,  63 

person  is,  as  to  the  men  under  him.  Mo.  308. 

a  vice-principal;  and  it  can  make  no  448.     Sohroeder   v.    Chicago    & 

difference  whether  he  is  oaUed  a  A.  R.  Co.,  108  Mo.  322,  18  S.  W. 

"super  intendent,"  "conductor,"  1094,  18  L.  R.  A.  827. 
."boss,"  or  "foreman,"  nor  whether 
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the  workmen  and  must  by  force  of  his  employment  direct 
the  performance  as  to  the  details  of  the  work  in  his  charge. 
From  what  has  been  stated  and  from  what  follows 
hereafter,  it  seems  that  a  foreman,  in  the  matter  of  super- 
intendence and  supervision,  and  also  in  the  direction  of  the 
work,  represents  the  duties  personal  to  the  master,  and 
hence  is  a  vice-principal,  and  that  he  is  a  fellow-servant 
only  in  the  actual  performance  of  those  duties  pertaining 
to  a  servant.  It  will  be  found,  however,  that  there  are 
apparently  different  rulings  in  respect  to  this,  question. 
To  reconcile  them  seems  out  of  the  question.  The  later 
cases  accord  with  the  conclusion  above  stated. 

In  the  following  cases  it  was  declared  that  the  superior, 
having  control,  was  a  vice-principal  with  one  exception, 
where  his  status  was  held  a  question  for  the  jury:  foreman 
ballasting  track;^^'  foreman  of  round  house;""  foreman 
of  gang  of  workmen;*"  foreman  of  gang  of  car  repair- 


449.  Where  a  master  appoints 
an  agent  with  a  superintending 
control  over  the  work,  and  with 
power  to  employ  and  discharge 
hands  and  direct  and  control  their 
movements  in  and  about  the  work, 
the  agent  in  respect  to  such  matters 
stands  in  the  place  of  the  master. 
This  rule  was  applied  where  a 
foreman  over  a  gang  of  men  en- 
gaged in  ballasting  the  track  told 
one  of  the  men,  while  a  train  was 
approaching  and  near  at  hand,  that 
he  had  better  be  getting  two  small 
stones  off  the  track,  and  the  em- 
ployee in  doing  so  was  struck  by  the 
engine  and  injured.  A  recovery  was 
sustained.  Stephens  v.  Hannibal  & 
St.  J.  R.  Co.,  86  Mo.  221. 

450.  An  employee  in  charge  of 
a  certain  part  of  the  railway  busi- 
ness, in  this  case  of  a  round  house, 
the  engines  there,  and  the  men  nec- 
essary to  care  for  them,  must  not  be 
regarded  as  the  fellow-servant  of  an 


employee  working  at  the  time  under 
his  orders  in  respect  of  acts  done  by 
the  former  in  pursuance  of  his  au- 
thority over  a  branch  of  business 
under  his  charge.  Dayharsh  v. 
Hannibal  &  St.  J.  R.  Co.,  103  Mo. 
670,  15  S.  W.  554,  23  Am.  St. 
Rep.  900. 

451.  A  conductor  of  a  material 
train  having  control  of  it  and  its 
management,  and  the  foreman  over 
a  gang  of  men  having  power  to  di- 
rect them  what  to  do  and  when  to 
do  it,  are  not  feUow-servants  of  the 
men  composing  such  gang.  Where 
the  master  gives  to  a  person  the 
power  to  superintend,  control  and 
direct  the  men  engaged  in  the  per- 
formance of  work,  such  person  is, 
as  to  the  men  under  him,  a  vice- 
principal,  and  it  can  make  no 
difference  whether  he  is  called  a 
superintendent,  conductor,  boss  or 
foreman;  for  his  negligent  acts  or 
omissions  in  the  performance  of  the 
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gj.g.*o>i  foreman  in  charge  of  a  gang  of  men  who  are 
operating  a  steam  shovel  ;^^'  foreman  of  switchmen  ;^^* 
foreman  furnishing  appUances  for  and  directing  imloading 
of  wagon ;^^^  road  master ;^^*  section  foreman.^" 


master's  duty,  the  master  is  liable. 
Miller  v.  Mo.  Pac.  R.  Co.,  109  Mo. 
350,  19  S.  W.  58,  32  Am.  St.  Rep. 
673.  A  foreman  in  charge  of  labor- 
ers in  removing  the  refuse  of  a 
railroad  company's  building  is  a 
vice-principal  of  the  company, 
and  not  a  fellow-servant  of  the 
laborers.  SuUivan  v.  Hannibal  & 
St.  J.  R.  Co.,  107  Mo.  66,  17  S.  W. 
748,  28  Am.  St.  Rep.  388.  A  fore- 
man with  authority  to  direct  em- 
ployees, employ  and  discharge 
them,  is  as  to  them  a  vice-principal, 
although  he  occasionally  acted  in 
the  capacity  of  a  fellow-servant. 
HoUweg  V.  Bell  Telephone  Co., 
195  Mo.  149,  93  S.  W.  262. 

452.  They  are  fellow-servants 
who,  under  the  direction  and 
management  of  the  master  himself 
or  of  some  servant  placed  by  the 
master  over  them,  are  engaged  in 
prosecuting  the  same  common 
work,  without  any  dependence 
upon  or  relation  to  each  other  ex- 
cept as  co-laborers  without  rank. 
Whether  the  foreman  has  or  has 
not  authority  to  employ  and  dis- 
charge hands  does  not  determine 
the  relation.  The  facts  were  that  a 
foreman  in  charge  of  a  gang  of  car 
repairers  ordered  one  of  the  gang 
to  repair  a  car  upon  the  track  and 
promised  to  protect  him  while  at 
work.  He  failed  in  doing  so.  It  was 
held  as  to  such  act  he  was  not  a 
fellow-servant,  but  a  vice-principal, 
even  though  there  existed  a  rule 
which  required  car  repairers  to 
protect   themselves  by   means   of 


flags.  The  court  state  that  a  person 
may  occupy  a  dual  relation — that 
of  a  fellow-servant  when  performing 
manual  labor  of  a  servant,  though 
he  be  intrusted  with  superintend- 
ence, which,  when  exercising,  he  is  a 
vice-principal.  It  was  further  said: 
"He  is  a  vice-principal  who  is  in- 
trusted by  the  master  with  power 
to  superintend,  direct  or  control 
the  workman  in  his  work."  Moore 
V.  Wabash  St.  L.  &  P.  R.  Co.,  85 
Mo.  588. 

453.  Bradley  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  138  Mo.  293,  39  8. 
W.  763. 

454.  Where  an  injury  to  a 
switchman,  resulting  from  the  act 
of  the  foreman,  was  such  as  might 
have  been  foreseen  and  avoided 
by  the  foreman  by  reasonable  pru- 
dence, the  switchman  was  entitled 
to  recover  without  showing  that  the 
foreman  should  have  foreseen  or 
anticipated  the  particular  injury. 
The  foreman  drew  the  coupling 
pin  between  cars  allowing  them  to 
part,  resulting  in  the  fall  of  the 
switchman.  Brady  v.  Kansas  City 
St.  L.  &  C.  B.  Co.,  206  Mo.  509, 
102  S.  W.  978. 

455.  A  foreman,  as  to  the  act 
of  furnishing  the  appliances  for  and 
in  directing  the  loading  of  a  wagon, 
is  a  vice-principal.  Kennedy  v. 
Laclede  Gaslight  Co.,  215  Mo.  688, 
115  S.  W.  407. 

456.  Where  a  road  master  hav- 
ing general  superintendence  of  its 
tracks,  while  engaged  in  superin- 
tending and  directing  the  removal 
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of  a  wrecked  train,  but  not  in  the 
manual  labor  of  removing  a  wreck, 
gave  a  wrong  signal  to  tlie  engineer 
of  a  train  assisting  in  removing 
the  wreck,  whereby  a  laborer  en- 
gaged in  the  work  of  removal  was 
injured,  it  was  held  the  defendant 
was  liable  therefor.  The  road  mas- 
ter was  not  a  fellow-servant  of  the 
one  injured,  but  represented  the 
company  therein  as  vice-principal 
or  alter  ago,  and  his  negligence  in 
the  matter  causing  the  injury  was 
that  of  the  company.  Hoke  v. 
St.  Louis,  K.  &  N.  R.  Co.,  88  Mo. 
360. 

457.  The  foreman  of  a  gang  of 
laborers  in  directing  them  to  remove 
a  hand  car  off  the  track  in  front  of 
an  approaching  train  was  doing  an 
act  in  his  capacity  of  vice-principal, 
for  which  the  master  is  responsible. 
McDermott  v.  Hannibal  &  St.  J. 
R.  Co.,  87  Mo.  285.  A  section  fore- 
man is  a  vice-principal  as  to  a  man 
under  him  in  respect  to  work  within 
the  scope  of  his  employment.  Sher- 
rin  V.  St.  Jos.  &  St.  L.  R.  Co.,  103 
Mo.  378,  15  S.  W.  442,  23  Am.  St. 
Rep.  881.  Where  a  section  fore- 
man, under  whom  plaintiff  was 
employed,  directed  a  water  keg  to 
be  placed  on  the  front  end  of  the  oar 
for  his  seat,  and  while  the  car  was 
in  motion  got  up  and  allowed  the 
keg  to  fall  off,  thus  causing  the  car 
to  leave  the  track  and  injure  plain- 
tiff, it  was  held  that  as  to  such  act 
the  foreman  was  a  vice-principal, 
performing  duties  devolving  upon 
him  as  the  foreman.  Russ  v.  Wa- 
bash &  W.  R.  Co.,  112  Mo.  45,  20 
S.  W.  472,  18  L.  R.  A.  823.    See 


also  Stephens  v.  Hannibal  &  St. 
Jos.  R.  Co.,  96  Mo.  207,  9  S.  W. 
589,  9  Am.  St.  Rep.  336.  While  a 
section  gang  under  a  foreman  were 
under  way  to  work  on  a  hand  car, 
upon  seeing  a  passenger  train 
approaching,  such  crew,  under 
lead  of  the  foreman,  attempted  to 
get  the  car  off  the  track,  and  see- 
ing there  was  not  sufficient  time, 
the  foreman  ordered  the  men  to 
get  out  of  the  way,  and  the  hand 
car  being  struck  by  the  engine  was 
thrown  off,  injuring  one  of  the 
crew.  It  was  held  that  the  question 
of  the  negligent  direction  of  the 
foreman,  and  of  contributory  neg- 
ligence of  the  plaintiff,  were  for 
the  jury.  Schroeder  v.  Chicago  & 
A.  R.  Co.,  108  Mo.  322,  18  S.  W. 
1094,  18  L.  R.  A.  827. 

458.  In  discussing  former  cases 
(Sullivan  v.  Pacific  Railway  Co., 
97  Mo.  113,  10  S.  W.  852;  Dixon 
V.  Railway  Co.,  109  Mo.  413,  19 
S.  W.  413,  18  L.  R.  A.  792,  and 
Parker  v.  Railway  Co.,  109  Mo. 
362,  19  S.  W.  1127),  the  court 
state:  "These  cases  reject  the  ruling 
of  exemption  as  it  is  often  broadly 
stated,  though  less  frequently  ap- 
plied, that  all  are  co-servants  who 
are  engaged  by  the  same  master 
in  carrying  on  some  general  enter- 
prise, no  matter  how  different  and 
disconnected  the  work  may  be. 
They  assert  the  more  reasonable 
and  just  rule  'that  they  are  co- 
servants  who  are  so  related  and  as- 
sociated in  their  work  that  they 
can  observe  and  have  an  influence 
over  each  other's  conduct,  and 
report  dehnquencies  to  the  common 
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Thus,  the  engineer  and.  fireman  in  charge  of  a  passenger 
train  are  not  fellow-servants  of  a  section  hand,  where  the 
latter  is  injured.  *^^ 

So  a  locomotive  engineer  and  a  laborer  employed  on  a 
coal  dock  are  not  fellow-servants.^*" 

So  it  was  held  that  an  employee  whose  duty  it  was  to 
assist  in  the  operating  of  a  rock  crusher,  injured  in  the 
attempt  to  remove  a  cable  from  the  track  by  being  run 
over  by  a  train,  was  not  a  fellow-servant  of  the  men 
operating  the  train.  ^" 

And  a  laborer  working  in  defendant's  quarry,  under  the 
directionof  a  foreman,  having  no  connection  with  the  train 
service,  was  held  not  a  fellow-servant  of  employees  oper- 
ating a  passenger  train  in  defendant's  yard.^*^ 

General  manager  rule. 

Where  the  injury  results  from  the  orders  of  a  superin- 
tendent appointed  by  the  company,  and  having  entire 
supervision  a^nd  control  over  the  work,  and  power  to 
employ,  direct  and  discharge  the  laborers,  the  rule  of 
exemption  does  not  apply.  Such  superintendent  is  not  a 
fellow-servant,  but  the  agent  of  the  company,  and  his 

correcting    power,    and    they    are  McMurray  v.  St.  Louis,  I.  M.  &  S. 

not  co-servants  wlio  are  engaged  R.  Co.,  225  Mo.  272,  125  S.  W. 

in  different  or  distinct  departments  751. 

of  the  work.'  "    Relyea  v.  Kansas  459.     Sullivan  v.  Mo.  Pac.   R. 

City  Ft.  S.  &  G.  R.  Co.,  112  Mo.  Co.,  97  Mo.  113,   10  S.  W.  852; 

86,  20  S.  W.  480,  18  L.  R.  A.  718.  Schlreth  v.  Missouri  Pac.  R.  Co., 

This  doctrine  was  reaffirmed  in  a  116 Mo.  87,21  S.W.  1110;  Swadley 

recent  case,  and  it  was  held  that  v.  Missouri  Pac.  R.  Co.,  118  Mo. 

otherwise   than   as  herein   stated,  268,  24  S.  W.  140,  40  Am.  St.  Rep. 

employees  are  not  fellow-servants.  366. 

Koerner  v.  St.  Louis  Car  Co.,  209  460.     Lanning  v.  Chicago  Great 

Mo.  141,  107  S.  W.  481,  17  L.  R.  A.  Western  R.  Co.,  196  Mo.  647,  94 

292,  n.  s.    An  injured  member  of  a  S.  W.  491. 

ear  repairing  crew  working  under  461.     Chiirch  v.  Chicago  &  Al- 

a  foreman,  is  not  a  fellow-servant  ton  R.  Co.,  119  Mo.  203,  23  S.  W. 

with   members   of   a   construction  770. 

train  crew,  working  under  a  separ-  462.     Dixon  v.  Chicago  &  A.  R. 

ate  foreman,  neither  foreman  hav-  Co.,  109  Mo.  413,  19  S.  W.  412,  18 

ing  any  control  over  the  other  crew.  L.  R.  A.  792. 
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acts  are  the  acts  of  Ms  principals.  And  this  is  true  although 
the  superintendent  engages  in  the  same  work  with  the 
laborers.^*' 

Illustrations. 

The  following  negligent  servants  have  been  held  not 
fellow-servants:  train  dispatcher;"*  wreck  master ;*^^ 
yard  master.*"      On  the  other  hand,  the  following  have 


463.  The  act  complained  of  was 
that  of  ordering  a  fire  to  be  applied 
in  a  manner  certain  to  produce  an 
explosion  of  one  of  the  hot  ovens 
or  furnaces  in  defendant's  works. 
Formley  v.  Vulcan  Iron  Works,  61 
Mo.  492.  And  where,  through  de- 
fects in  the  construction  of  a 
seailold  built  by  a  superintendent 
of  all  the  work,  or  under  his  direc- 
tion, and  necessary  for  the  work 
in  which  he  was  engaged,  an  em- 
ployee received  a  fall  and  injury, 
and  the  superintendent  was  negli- 
gent in  preparing  the  scaffold,  and 
the  servant  exercised  proper  care, 
the  master  was  liable.  Whalen  v. 
Centenary  Church,  62  Mo.  326. 
In  an  action  by  a  servant  for  dam- 
ages occasioned  by  the  incapacity 
and  carelessness  of  a  vice-principal, 
the  master  is  liable  whether  he 
knew  of  such  incompetency  or 
carelessness  or  not,  provided  they 
were  unknown  to  the  person  so 
injured.  McDermott  v.  Hannibal 
&  St.  J.  R.  Co.,  87  Mo.  286. 

464.  A  train  dispatcher  of  a 
railroad  who  has  the  control  of  the 
movement  of  trains,  and  to  whose 
orders  the  conductors  and  engineers 
are  subject,  is  the  representative  of 
the  company,  and  is  not  a  feUow- 
servant  with  those  engaged  in  oper- 
ating and  moving  trains.  Smith  v. 
Wabash,  St.  L.  &  P.  R.  Co.,  92 
Mo.  359,  4  S.  W.  129,  1  Am.  St. 


Rep.  740.  A  car  dispatcher  of  an 
interurban  electric  railway  was 
held  a  vice-principal  of  conductors 
and  motorman.  Edge  v.  Southwest 
Missouri  Electric  Co.,  206  Mo.  471, 
104  S.  W.  90. 

465.  A  wrecking  train  was  under 
the  general  charge  of  a  conductor, 
but  the  wreck  master  had  control 
of  the  workmen,  and  it  was  claimed 
ordered  the  derrick  ear  to  be 
coupled  with  a  rope  instead  of  a 
chain,  and  directed  an  employee 
thereon  and  plaintiff  to  execute 
the  order.  It  was  held  that  the 
wreck  master  was  the  agent  of 
defendant,  and  that  the  perform- 
ance of  the  order  as  given  did 
not  make  his  act  any  less  the  act 
of  the  principal.  Tabler  v.  Hanni- 
bal &  St.  J.  R.  Co.,  93  Mo.  79,  15 
S.  W.  810. 

466.  A  yard  master  who  has 
authority  to  employ  and  discharge 
hands,  in  the  work  of  making  up 
trains,  is  a  vice-principal,  and  his 
neglect  or  failure  to  furnish  hands, 
where  one  of  the  crew  is  taken  sick, 
to  work  in  his  place,  where  the  full 
number  is  required  for  the  safe 
and  proper  discharge  of  the  work, 
is  chargeable  to  the  master.  Stod- 
dard V.  St.  Louis,  K.  C.  &  N.  R. 
Co.,  65  Mo.  514.  A  switchman, 
under  orders  of  the  yard  master 
and  foreman,  is  not  the  feUow- 
servant  of  the  latter  in  respect  of 
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been  held  fellow-servants  at  common  law:  Brakeman 
and  fireman  or  brakem.an  on  different  trains;^"  brakeman 
and  trainmen;*^*  car  starter  and  conductor ;*^^  conductor 
and  engineer;*™  conductor  and  trainmen  as  to  safety 


acts  done  by  them  in  the  exercise 
of  their  authority  as  such.  Taylor 
V.  Mo.  Pac.  R.  Co.,  16  S.  W.  (Mo.) 
206. 

467.  The  brakeman  of  one 
freight  train  is  the  fellow-servant 
of  the  brakeman  upon  another 
freight  train  employed  on  the 
same  railroad.  Sullivan  v.  Mis- 
souri Pacific  R.  Co.,  97  Mo.  113, 
10  S.  W.  852;  Dixon  v.  Railway  Co., 
109  Mo.  413,  19  S.  W.  412,  18 
L.  R.  A.  792;  Parker  v.  Railway 
Co.,  109  Mo.  362,  19  S.  W.  1127, 
were  distinguished  and  the  case 
of  Dixon  V.  Railway  Co.,  109  Mo. 
413,  19  S.  W.  412,  18  L.  R.  A.  792, 
was  followed.  It  was  held  that  the 
brakeman  and  fireman  were  en- 
gaged in  the  same  department 
of  service,  and  were  necessarily 
thrown  into  relation  with  respect 
to  performance  of  their  work,  and 
were  co-servants  within  the  mean- 
ing of  the  rule.  Relyea  v.  Kansas 
City,  Ft.  S.  &  G.  R.  Co.,  112  Mo. 
86,  20  S.  W.  480,  18  L.  R.  A.  817. 
Where  a  brakeman,  in  violation  of 
his  duty,  failed  to  set  the  brakes  on 
cars  left  on  the  main  track  while 
other  cars  were  being  side  tracked, 
and  the  unsecured  cars  ran  down 
the  main  track  and  collided  with  an 
approaching  train  and  killed  the 
fireman  thereon,  the  company  was 
held  not  liable,  on  the  ground  that 
they  were  feUow-servants.  Relyea 
V.  Kansas  City,  Ft.  S.  &  G.  R.  Co., 
112  Mo.  86,  20  S.  W.  480,  18  L.  R. 
A.  817. 


468.  Where  a  brakeman  was 
injured  by  contact  with  a  car 
standing  on  a  side  track  too  near 
the  main  track,  and  it  appeared 
that  the  car  was  thus  left  in  such 
dangerous  position  by  operatives  of 
trains  in  defendant's  employ,  it 
was  held  that  the  rule  which  makes 
it  the  duty  of  the  master  to  provide 
a  safe  place  for  his  employees  to 
work  had  no  application.  That  the 
obligation  on  the  part  of  the  master 
does  not  extend  so  far  as  to  require 
of  him  that  he  should  be  responsible 
for  the  negligence  of  his  servants, 
if  of  competent  skill  and  experience, 
in  using  or  managing  the  means 
or  appliances  placed  in  their  hands 
in  the  course  of  their  employment, 
if  they  are  neither  defective  nor 
insufficient.  Schaub  v.  Hannibal 
&  St.  Jos.  R.  Co.,  106  Mo.  74,  16 
S.  W.  924. 

469.  A  car  starter  having  au- 
thority to  direct  motormen  and 
conductors  of  electric  cars  when 
to  start,  was  held  to  be  a  fellow- 
servant.  Sams  V.  St.  Louis  & 
M.  R.  Co.,  174  Mo.  53,  73  S.  W. 
686,  61  L.  R.  A.  475. 

470.  The  conductor  of  a  freight 
train,  in  giving  signals  to  the  engi- 
neer as  to  the  movement  of  the 
train,  is  his  fellow-servant,  and  is 
also  the  fellow-servant  of  the  fire- 
man, where  latter  injured.  Grattis 
V.  Kansas  City,  P.  &  G.  R.  Co., 
153  Mo.  380,  55  S.  W.  108,  37  Am. 
St.  Rep.  721,  48  L.  R.  A.  399. 
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of  appliance  ;^'^i  electrician,  engineer  and  elevator  boy 
in  hotel;*"  employees  unloading  wagon;*"  engineer 
and  hostler;*'*  engineer  and  laborer  working  together 
constructing      bridge;*''^     fireman     and     section     fore- 


471.  An  employee  upon  a  train 
was  injured  by  the  giving  way  of  a 
hoisting  apparatus  used  in  con- 
nection with  the  train,  it  appeared 
that  such  employee  had  reason  to 
believe  at  the  time  that  the  appa^ 
ratus  was  unsafe,  but  relied  on  the 
assurance  of  the  conductor  that  it 
was  all  right,  and  so  was  injured. 
There  was  no  proof  that  the  con- 
ductor had  the  superintendence  or 
control  of  the  men  or  power  to  pro- 
vide or  replace  machinery.  It  was 
held  that  the  conductor  was  a 
fellow-servant  merely  and  not  a 
vice-principal,  and  his  assurance 
to  the  plaintiff  and  representation 
that  there  were  no  dangers  would 
not  bind  the  company  and  render 
it  responsible.  But  contrawise, 
where  the  facts  show  that  he  repre- 
sented the  company  in  the  prem- 
ises, such  assiffance  would  amount 
to  a  guaranty  on  its  part  and  would 
bind  it  for  any  resulting  damages. 
And  so  notice  to  him  of  danger 
would  affect  the  corporation  if  he 
acted  in  that  capacity  and  not 
otherwise.  McGowan  v.  St.  Louis 
&  I.  M.  R.  Co.,  61  Mo.  528. 

472.  An  engineer  and  electri- 
cian in  a  hotel,  who  attended  to  the 
mechanical  appliances  therein,  in- 
cluding the  elevator,  and  the  ele- 
vator boy,  were  fellow-servants, 
where  the  former  was  injured 
through  the  negligence  of  the 
latter.  McCarty  v.  Rood  Hotel  Co., 
144  Mo.  397,  46  S.  W.  172. 

473.  In  an  action  for  personal 
injuries  it  appeared  that  the  de- 


fendant and  his  superintendent  had 
directed  the  unloading  of  a  mill 
from  a  wagon  near  the  raUroad. 
The  driver  left  the  horses  without 
unhitching  the  traces  or  blocking  the 
wheels,  and  while  plaintiff  and 
his  co-laborers  were  unloading  the 
mill  it  feU  on  plaintiff's  foot  by  rea- 
son of  the  fright  of  the  horses  at  a 
passing  train.  It  was  held  that  the 
risk  was  not  so  extraordinary  as  to 
render  it  the  duty  of  the  defendant 
to  see  that  the  wheels  were  blocked 
or  the  horses  guarded,  and  that, 
as  the  danger  might  have  been 
foreseen,  the  injury  was  the  result 
solely  of  the  want  of  care  on  the 
part  of  plaintiff  and  his  fellow- 
servants.  It  was  contended  on  the 
part  of  the  plaintiff  that  the  facts 
brought  the  case  within  the  rule, 
"that  it  is  the  duty  of  the  master 
to  use  reasonable  and  ordinary  care 
in  guarding  a  servant  against  extra- 
ordinary perils  not  incident  to  the 
employment,"  which  duty  is  per- 
sonal to  the  master.  Steffen  v. 
Mayer,  96  Mo.  420,  9  S.  W.  630. 

474.  Broadwater  v.  Wabash  R. 
Co.,  212  Mo.  437,  110  S.  W.  1084. 

475.  A  laborer  employed  in 
bmlding  a  bridge,  and  an  engineer 
operating  the  hoisting  machinery, 
are  fellow-servants,  where  both 
belong  to  the  same  working  force 
under  the  orders  of  the  same  fore- 
man; and  the  master  is  not  liable 
for  an  injury  to  a  laborer  from  the 
negligence  of  the  engineer,  and  the 
master's  order  to  lower  a  beam 
during  the  process  of  constructing 
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man;*''^  foreman  of  bridge  carpenters  and  under  em- 
ployees;*^' foremen  working  independently  of  each, 
other;*'*  hostler  and  engine  wiper;*''  motorman  and  signal 
man;**"  helper  and  operator  of  a  machine;**^  employee 
upon  the  deck  of  a  saw  mill  and  the  sawyer  ;**2  trainmen 
and  section  hands  working  together;**^  and  yard  master 
and  brakemen.*** 


the  bridge  does  not  render  him 
liable  for  the  act  of  a  servant  in  the 
execution  of  the  order  in  lowering 
the  beam  so  carelessly  as  to  inflict 
injury  on  a  fellow-servant.  Ryan 
V.  McCully,  123  Mo.  636,  27  S.  W. 
533. 

476.  Plaintiff,  a  section  foreman 
on  the  railroad  operated  by  defend- 
ants as  receivers,  was  injured  by 
coal  thrown  from  a  passing  engine 
by  the  fireman,  who  fastened  it  to  a 
letter  of  instruction  given  him  by 
the  road  master  for  delivery  to 
plaintiff.  It  was  held  that  the 
receivers  were  not  liable  as  princi- 
pals for  the  negligent  manner  in 
which  the  fireman  delivered  the 
message.  Grimes  v.  Eddy,  126 
Mo.  168,  28  S.  W.  979  [reversing 
on  rehearing  same  ease  28  S.  W. 
753]. 

477.  Foremen  of  gangs  of  bridge 
carpenters  were  held  to  be  fellow- 
servants  of  employees  working 
under  their  direction.  Lee  v.  De- 
troit Bridge  &  Iron  Works,  62 
Mo.  565. 

478.  Two  foremen,  working  in- 
dependently of  each  other,  but 
under  the  same  road  master,  are 
feUow-servants,  and  where  a  col- 
lision between  their  hand  cars 
is  caused  by  the  negligence  of  one, 
resulting  in  the  injury  of  the  other, 
the  railroad  company  is  not  liable, 
though  as  to  the  men  under  him  the 


negligent  foreman  is  a  vice-prin- 
cipal when  engaged  at  the  time  of 
the  accident  in  keeping  the  track 
in  repair.  Sherrin  et  al.  v.  St.  Jos. 
&  St.  L.  R.  Co.,  103  Mo.  378,  16 
S.  W.  442,  23  Am.  St.  Rep.  881. 

479.  The  head  hostler  em- 
ployed at  a  round  house,  with  no 
power  to  employ  or  discharge  serv- 
ants, the  round  house  being  in 
charge  of  a  foreman  having  such 
power,  is  a  feUow-servant  of  an 
engine  wiper.  Smith  v.  St.  Louis, 
S.  &  F.  R.  Co.,  151  Mo.  391,  52 
S.  W.  378,  48  L.  R.  A.  368. 

480.  One  employed  by  a  cable 
car  company  to  watch  at  a  curve 
in  the  track  to  signal  trains  to  stop- 
or  to  give  notice  so  that  they  would 
not  meet  at  the  curve,  is  the  fellow, 
servant  with  the  gripman  of  a 
motor  car,  so  as  to  exempt  the  com- 
pany from  liability  for  the  death  of 
a  watchman  caused  by  the  negli- 
gence of  a  gripman.  Murray  v. 
St.  Louis,  C.  &  W.  R.  Co.,  98  Mo. 
573,  12  S.  W.  252,  14  Am.  St.  Rep. 
661. 

481.  Baine  v.  Irwin,  172  Mo. 
156,  72  S.  W.  522. 

482.  Hawk  v.  McLeod  Lbr. 
Co.,  166  Mo.  121,  65  S.  W.  1022. 

483.  Raih-oad  section  hands  en- 
gaged in  ballasting  a  railroad  track 
with  stone,  which  is  hauled  to  them 
by  a  construction  train,  are  in  a 
common     employment,     and     are 
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When  relationship  a  question  of  law. 

In  actions  for  damages  arising  from  the  negligence  of  a 
person  whose  relation  to  the  plaintiff  depends  upon  facts 
which  are  undisputed,  the  question  whether  or  not  such 
person  was  a  fellow-servant  of  the  plaintiff  is  a  question 
of  law  for  the  court.  If  the  facts  are  disputed,  the  law 
governing  those  relations  should  be  declared  upon  alter- 
natives presented  by  the  testimony."^ 

And  whether  a  given  act  done  by  a  forem.an  was  negli- 
gence of  the  master  or  negligence  of  a  fellow-servant,  as 
dependent  on  whether  it  was  a  personal  duty  of  the  m.aster 
or  not,  is  a  question  for  the  court  which  should  be  declared 
as  a  matter  of  law  to  the  jury.  *^^ 

XXXII.  Montana. 


Sec. 

677.  Statutory  provisions. 

Where  employer  a  railroad 

company. 
Where  employer  operating 
mine,  smelter  or  ore  mill. 


See. 

678.  Common  law  rule. 

General  manager  or  head  of 
department  theory. 


§  677.  Statutory  provisions. 

The  fellow-servant  statutes  now  in  force  in  this  state 
were  passed  in  1903  and  1905  respectively  and  are  set  forth 


fellow-servants  with  the  train  men. 
Parker  v.  Hannibal  &  St.  Jos.  R. 
Co.,  109  Mo.  362,  19  S.  W.  1119, 
18  L.  R.  A.  802. 

484.  To  constitute  a  servant 
of  a  railroad  company  a  vice- 
principal  so  as  to  hold  the  company 
liable  for  his  negligence  towards 
another  servant,  it  is  not  sufficient 
to  show  that  the  duties  of  the 
former  were  to  direct  and  control 
assistant  brakemen  in  the  service 
of  the  company  at  a  particular 
yard,  and  that  the  latter  was  one 
of  the  assistant  brakemen.  Rains 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.,  71 
Mo.  164,  36  Am.  Rep.  459. 


485.  Marshall  v.  Schricker,  63 
Mo.  308.  The  plaintiff,  an  engi- 
neer, who  it  was  alleged  was  injured 
through  the  negligence  of  a  train 
dispatcher,  having  failed  to  offer 
evidence  as  to  the  latter's  duties, 
it  was  held  that  prima  facie,  in  the 
absence  of  proof,  they  were  fellow- 
servants,  and  the  burden  being  up- 
on the  plaintiff  to  show  that  they 
were  not,  he  was  properly  non- 
suited. Blessing  V.St.  Louis,  K.  C. 
&N.  R.  Co.,77Mo.410. 

486.  Radtke  v.  St.  Louis  Bas- 
ket &  Box  Co.,  229  Mo.  1. 
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hereafter.  In  1873,  a  territorial  act  was  passed  giving  a 
right  of  action  where  the  neghgent  seirvant  of  a  railroad 
company  was  a  superior  servant  but  that  act  was  declared 
unconstitutional  because  imposing  a  greater  burden 
on  domestic  than  on  foreign  corporations.  ^^^ 

Where  employer  a  railroad  company. 
"Every  person  or  corporation  operating  a  railway  or- 
raUroad  in  this  state,  shall  be  liable  for  all  damages  sus- 
tained by  any  employee  of  such  person  or  corporation  in 
consequence  of  the  neglect  of  any  other  employee  or 
employee  thereof,  or  by  the  mismanagement  of  any 
other  employee  or  employees  thereof,  and  in  consequence 
of  the  wilful  wrongs,  whether  of  commission  or  omission, 
of  any  other  employee  or  employees  thereof,  when  such 
neglect,  mismanagement  or  wrongs  are  in  any  manner 
connected  with  the  use  and  operation  of  any  railway  or 


487.  Criswell  v.  Montana  C.  R. 
Co.,  18  Mont.  167,  44  Pac.  525, 
33  L.  R.  A.  554.  TMs  statute  pro- 
vided that  in  every  ease  the  lia- 
bility of  the  corporation  to  a  serv- 
ant or  employee,  acting  under  the 
orders  of  his  superior,  shall  be  the 
same  in  case  of  injury  sustained  by 
default  or  wrongful  act  of  his 
superior,  or  to  an  employee  not 
appointed  or  controlled  by  him, 
as  if  such  servant  or  employee  were 
a  passenger.  It  was  said  with  refer- 
ence to  this  statute:  "The  view  of 
the  statute  is  to  give  a  cause  of 
action  against  a  railroad  company 
to  every  servant  who  is  himself 
without  fault,  for  a  default  or 
wrongful  act  of  any  superior  serv- 
ant, whether  or  not  the  latter  ap- 
pointed or  exercised  any  control 
over  the  former  before  or  at  the 
time  of  the  infliction  of  the  injury, 
and  hence  a  fireman  upon  one  train 
who  was  injured  by  the  negligence 
of  the  conductor  of  another  train 
2  M.  &  S.— 56 


in  the  employ  of  the  same  company, 
was  not  a  feUow-servant  but  rather 
that  the  conductor  was  his  supe- 
rior." Northern  Pacific  R.  Co.  v. 
Mase,  63  Fed.  114,  11  C.  C.  A.  63. 
Under  this  statute  it  was  held  that 
a  conductor  is  the  vice-principal  as 
to  a  fireman,  where  the  latter  is 
injured  through  the  negligence  of 
the  former;  also  that  the  conductor 
of  one  train  is  the  superior  of  the 
fireman  of  another  train  where  the 
latter  is  injured  through  the  negli- 
gence of  the  former.  Also  that  an 
engineer  in  charge  of  an  engine 
was  not  the  feUow-servant  of  the 
fireman  where  the  latter  was  injured 
through  the  negligence  of  the  engi- 
neer. Raysdale  v.  Northern  Pac. 
R.  Co.,  42  Fed.  383.  Under  the 
statute  it  was  held  that  the  con- 
ductor and  the  engineer  of  a  train 
were  each  the  superior  of  brakemen 
upon  the  same  train.  Criswell  v. 
Mont.  Cent.  R.  Co.,  17  Mont. 
189,  42  Pac.  767. 
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railroad  on  or  about  whicli  he  shall  be  employed,  and  no 
contract  which  restricts  such  liability  shall  be  legal  or 
binding."^** 

It  is  also  provided  by  statute  that  "Every  railway  cor- 
poration, including  electric  railway  corporations,  doing 
business  in  the  state,  shall  be  liable  for  all  damages  sus- 
tained by  an  employee  thereof,  within  this  state,  without 
contributing  negligence  on  his  part,  when  such  damage 
is  caused  by  the  negligence  of  any  train  dispatcher, 
telegraph  operator,  superintendent,  master  mechanic, 
yardmaster,  conductor,  engineer,  motorman  or  any  other 
employee  who  has  superintendence  of  any  stationary 
or  hand  signal."  ^^^ 

These  two  statutes  may  both  authorize  a  recovery 
where  otherwise  no  recovery  could  be  had  because  of  the 
fellow-servant  rule,  or  one  of  them  may  be  applicable 
while  the  other  is  not.  The  first  one  quoted  was  enacted 
two  years  after  the  other  and  was  taken  from  Iowa  so  that 
reference  should  be  made  to  the  decisions  of  that  state. 
The  last  statute  quoted,  it  will  be  noticed,  apphes  also  to 
electric  railway  corporations. 

Where  a  servant  of  a  railroad  company  relies  for 
recovery  of  damages  for  personal  injuries  upon  either  of 
these  fellow-servant  acts  creating  a  liability  on  the  part 
of  the  master  where  none  existed  before  their  enactment, 
he  must  set  forth  in  ordinary  and  concise  language  a 
statement  of  facts  showing  his  right  to  recover  under 
such  special  statute.*'" 

Where  employer  operating  mine,  smelter  or  ore  mill. 

"Every  company,  corporation  or  individual  operating 
any  mine,  smelter  or  mill  for  the  refining  of  ores  shall  be 

488.    Code  1907,  §  5251    (Sess,  statute  and  does  not  create  a  new 

Laws  1905,  o.  1).    Statute  adopted  cause  of  action.     Dillon  v.  Great 

from  Iowa.    This  statute  does  not  Northern  R.  Co.,  38  Mont.  485. 

include  the  operation  of  stationary  489.     Code  1907,   §  5246   (Sess. 

engines.    Reinke  v.  Northern  Pac.  Laws   1903,  c.    83).    Statute  held 

R.  Co.,  145  Fed.  988.     So  far  as  constitutional.    Lewis  v.  Northern 

statute  gives  cause  of  action  in  case  Pac.  R.  Co.,  36  Mont.  207. 

of  death  of  employee,  it  is  a  survival  490.    Kelley  v.   Northern  Pac. 

R.  Co., 35  Mont.  520,  88  Pac.  1009. 
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liable  for  all  damages  sustained  by  an  employee  thereof 
within  this  state,  without  contributory  negligence  on  his 
part,  when  such  damage  is  caused  by  the  neghgence  of 
any  superintendent,  foreman,  shift  boss,  hoisting  or  other 
engineer  or  cranem.an."*" 

Under  this  statute,  it  is  immaterial  that  the  negligent 
act  of  the  person  designated  in  the  statute  was  not 
connected  with  the  work  of  directing  the  men  under  him, 
but  was  committed  while  doing  the  work  of  one  of  his 
subordinates.^'^ 

A  shift-boss,  as  the  term  is  used  in  this  statute,  is  a 
master  workm.an  who  directs  the  operations  of  a  set  of 
men  who  work  in  turn  with  other  sets.  *'' 

§  678.  Common  law  rule. 

If  the  case  does  not  come  within  either  of  the  three 
statutes  quoted,  the  question  of  fellow-servants  is  to  be 
determined  by  the  common  law  rule  in  this  state.  The 
rule  of  non-delegable  duties  apphes,^'*  and  the  "superior 
servant"  rule  is  rejected. 

Thus,  a  laborer  working  under  a  section  foreman  is  a 
fellow-servant  of  the  foreman,  and  also  of  the  engineer  and 
foreman  of  a  yard  engine  ;^*^  and  a  miner  is  a  fellow- 
servant  of  a  shift-boss.  ^'® 

One  who  had  actual  charge  of  the  piling  of  lumber,  and 
who  directed  it  to  be  done  in  a  particular  manner,  and 
later  ordered  plaintiff,  injured  by  the  falling  of  such 
lumber,  to  work  at  the  place  where  the  accident  occurred, 
is  a  vice-principal  and  not  a  fellow-servant  of  plaintiff.  ^"^ 

491.  Code  1907,  §  5248   (Laws  210;  Hastings  v.  Montana  Union 
1905,  p.  51).  R.    Co.,    18  Mont.   493,   46   Pac. 

492.  Johnson  v.  Butte  &  Supe-  264;  Mulligan  v.  Montana  Union 
nor  Copper  Co.,  41  Mont.  158.  R.  Co.,  19  Mont.  135,  47  Pac.  795. 

493.  Johnson  v.  Butte  &  Supe-  496.     Thurman  v.  Pittsburg  & 
rior   Copper   Co.,   41   Mont.    158.  Montana   Copper   Co.,   41   Mont. 

494.  See  AUen  v.  BeU,  32  Mont.  141. 

69,  79  Pao.  582.  497.     Hardesty  v.  Largey  Lum- 

495.  Goodwell  v.  Montana  Cen-      bar  Co.,  34  Mont.  151. 
tral  R.  Co.,  18  Mont.  293,  45  Pao. 
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It  was  held  in  an  early  case  that  where  a  miner  was 
injured  by  the  explosion  of  a  blast,  having  no  means  of 
knowing  that  it  had  not  been  removed,  it  being  the  duty 
of  the  foreman  to  see  that  it  had  been  removed,  that  an 
instruction  of  the  trial  court  to  the  effect  that  such  duty 
on  the  part  of  the  fireman  was  that  of  a  fellow-servant, 
was  misleading,  if  not  improper.  ^'^ 

General  manager  or  head   of   department  theory. 
While  the  "superior  servant"  theory  is  rejected,  yet 
the   general   manager   or   head   of   department   theory 
is  adopted.  ^'' 

XXXIII.  Nebraska. 

See.  See. 

679.  Statutory  provisions.  Non-delegable  duties. 

680.  Common  law  rule.  Further       application      of 

Department  rule  adopted.  rules. 

§  679.  Statutory  provision. 

The  statute  passed  in  1907  provides  that  every  railroad 
company  operating  a  railway  engine,  car  or  train,  in  the 
state  of  Nebraska,  shall  be  liable  to  any  of  its  employees 
(1)  who  at  the  time  of  the  injury  are  engaged  in  con- 
struction or  repair  work,  or  (2)  in  the  use  and  operation 
of  any  engine,  car  or  train  for  said  company,  for  all 
damages  which  may  result  from  negligence  of  any  of  its 
ofi&cers,  agents  or  employees  by  reason  of  any  defects  or 

498.  KeUey  v.  Cable  Co.,  7  who  was  injured  and  who  gave 
Mont.  70,  14  Pac.  633.  personal  directions  on  one  shift  and 

499.  The  superintendent  of  an  had  a  foreman  in  the  other,  and 
electric  power  company  represents  who  hired  such  employee  and  put 
the  master  and  is  not  a  feUow-  him  to  work  in  the  room  where 
servant  of  carpenters  employed  to  injured,  was  a  vice-principal.  A 
make  improvements  on  a  sub-  promise  by  him  to  warn  the  em- 
station.  Poor  V.  Madison  River  ployee  of  dangers  wa^  the  promise 
Power  Co.,  38  Mont.  341,  99  Pac.  of  the  master.  HiU  v.  Nelson  Coal 
947.  An  employee  having  general  Co.,  40  Mont.  1,  104  Pac.  876. 
supervision  in  that  part  of  a  coal  See  also  AUen  v.  Bell,  32  Mont, 
mine,  where  an  employee  worked  69,  79  Pac.  582. 
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insufficiency  due  to  its  negligence  in  its  cars,  engines, 
appliances,  machinery,  track,  road  bed,  ways  or  works/"" 
This  statute  was  held  constitutional  as  against  the 
objection  that  it  deprived  the  defendant  in  such  cases 
of  the  equal  protection  of  the  laws.*"^ 

§  680.  Common  law  rule. 

The  Ohio  "superior  servant"  rule  that  a  superior  servant 
clothed  by  his  master  with  authority  to  direct  and  control 
another  servant  in  his  work  is  in  that  regard  a  vice- 
principal,  and  not  a  fellow-servant  of  the  subordinate 
servant,  is  adopted  in  this  state.  ^"^ 


500.  Comp.  St.  1909,  C.  21,  §  3. 
See  also  Hurlbut  v.  Proctor,  Neb. 
129  N.  W.  994. 

501.  Missouri  Pac.  R.  Co.  v. 
Castle,  172  Fed.  841,  97  C.  C.  A. 
124;  Swoboda  v.  Union  Pae.  R.  Co., 
87  Neb.  200. 

502.  One  is  a  vice-principal 
as  to  other  employees,  where  the 
latter  are  under  his  supervision  and 
control  and  subject  to  his  orders  and 
directions.  The  power  to  hire  and 
discharge  is  not  controlling.  The 
question  is  not  always  one  of  fact 
or  one  of  law,  but  sometimes  a 
mixed  question  of  law  and  fact.  The 
court  seems  to  be  content  with  the 
decision  of  the  Supreme  court  of 
United  States  in  the  Ross  case,  and 
regrets  that  it  had  been  departed 
from.  It  was  accordingly  held  that 
a  road  master  in  charge  of  a  gravel 
train  was  a  vice-principal  of  section 
men  on  the  train.  Union  Pac.  R. 
Co.  V.  Doyle,  50  Neb.  555,  70  N.  W. 
43.  A  vice-principal  can  not  act  in 
a  dual  capacity.  The  rule  applied 
where  a  lineman  was  injured  by  the 
personal  negligent  act  of  his  fore- 
man. New  Omaha  Thomson- 
Houston,  E.  L.  R.  Co.  V.  Baldwin, 
62  Neb.  180,  87  N.  W.  27.    Where 


one  servant  is  placed  in  a  position 
of  subordination  to  and  subject  to 
the  control  of  another  servant  of  a 
common  master,  and  is  injured 
without  fault  of  his  own  in  per- 
formance of  his  duty,  and  through 
the  negligence  of  his  superior,  while 
acting  in  the  common  service,  an 
action  lies  in  favor  of  the  inferior 
servant  so  injured,  against  the 
master.  The  relation  does  not  arise 
out  of  the  fact  of  the  higher  grade 
of  the  superior,  but  because  of  the 
fact  that  he  is  vested  with  authority 
to  and  does  control  and  direct  the 
labor  of  the  subordinate.  Bell  v. 
Rocheford,  78  Neb.  304,  110  N.  W. 
646,  126  Am.  St.  Rep.  595;  Bell  v. 
Rocheford,  78  Neb.  310,  113  N.  W. 
157.  An  employee  who  is  intrusted 
by  his  master  with  power  to  direct 
and  control  the  work  of  other 
servants,  and  to  whom  is  committed 
the  duty  of  seeing  that  the  appli- 
ances to  be  used  and  with  which 
other  servants  are  to  work  are 
kept  in  safe  condition,  is  not,  as  to 
such  duties,  a  fellow-servant.  De- 
bus V.  Armour  &  Co.,  84  Neb.  224, 
120  N.  W.  1110. 

CONDXJCTOR  AND    TRAINMEN.  The 

conductor  of  a  construction  train 
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Department  rule  adopted. 
The  department  rule  prevails  in  this  state,  and  there- 
under it  is  held  that  a  millwright  "working  in  any  part  of 


on  a  railroad,  with  a  gang  of  men 
engaged  to  work  as  day  laborers 
for  the  railroad  company,  under  the 
immediate  orders  of  such  con- 
ductor, is  as  to  such  men  a  vice- 
principal  of  the  railroad  company 
and  not  a  fellow-servant  of  such 
men,  and  an  act  of  gross  negligence 
on  the  part  of  such  conductor, 
whereby  the  lives  of  such  men  were 
placed  in  jeopardy  while  working 
under  his  immediate  orders  and 
directions,  whereby  one  of  them 
is  killed,  was  held  to  be  the  negli- 
gence of  the  company.  The  doc- 
trine of  the  Ohio  courts  was  adopted 
and  applied.  C.  St.  P.  M.  &  0.  R. 
Co.  V.  Lundstrum,  16  Neb.  254, 
20  N.  W.  200.  A  conductor  of  a 
gravel  train  on  a  railroad,  with  a 
gang  of  men  under  his  control,  was 
held  to  be,  as  to  such  men,  a  vice- 
principal,  and  also  a  vice-principal 
as  to  the  sub-boss  under  his  con- 
trol. Burlington  &  M.  R.  R.  Co. 
V.  Crockett,  19  Neb.  138,  26  N.  W. 
921.  The  conductor  of  a  freight 
train  is  a  vice-principal  as  respects 
brakeman  on  the  same  train.  Clark 
V.  Hughes,  51  Neb.  780,  71  N.  W. 
776. 

Foreman  and  workmen  under 
HIM.  Where  the  foreman  of  a  gang 
of  men  engaged  in  the  business  of 
repairing  bridges,  water  tanks  and 
telegraph  lines  along  the  line  of 
railway,  directed  the  men  to  hold 
on  to  the  rear  end  of  a  way  car  and 
thus  be  propelled,  and  one  of  such 
men  was  injured  at  the  time  the 
cars  were  separated  by  losing  his 
balance  and  falling  from  the  car,  it 


was  held  that  such  foreman,  having 
power  to  control  and  direct  the 
movements  of  the  men,  was  a  vice- 
principal.  Sioux  City  &  P.  R.  Co. 
V.  Smith,  22  Neb.  775,  36  N.  W. 
285.  The  negligent  act  of  a  fore- 
man in  general  charge  in  ordering  a 
subordinate  upon  an  elevator  and 
in  operating  it  himself,  is  attributa- 
ble to  the  master.  Swift  &  Co.  v. 
Bleise,  63  Neb.  739,  89  N.  W.  310, 
57  L.  R.  A.  147.  Where  an  em- 
ployee at  work  in  an  ice  house 
was  injured  by  the  act  of  the  fore- 
man sending  down  the  chute  a  cake 
of  ice,  which  struck  such  employee, 
causing  him  injury,  it  was  held  that 
such  foreman,  even  as  to  such  per- 
sonal act,  was  a  vice-principal.  It 
appeared  that  such  employee  had 
been  directed  by  the  foreman  to 
release  a  block  of  ice  which  had  be- 
come wedged  or  fastened  in  the 
chute,  and  while  he  was  thus  en- 
gaged, and  without  warning,  the 
foreman  sent  a  block  of  ice  which 
was  the  cause  of  the  injury.  It  was 
said  in  reply  to  the  argument  that 
the  act  of  the  foreman  was  that  of  a 
mere  laborer,  and  not  one  exer- 
cised in  his  capacity  as  the  repre- 
sentative of  the  master,  that  the 
negligence  and  carelessness  per- 
tained not  to  the  mere  manual  act 
of  releasing  the  ice  which  caused 
the  injury,  but  was  rather  imput- 
able to  the  order  which  placed  the 
employee  in  such  situation,  under 
the  circumstances,  that  injury  to 
him  was  unavoidable  from  the  fore- 
man's setting  in  motion  the  ice 
which  caused  the  damage;  that  as 
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the  packing  plant  as  directed  is  not  a  fellow-servant  of  an 
oiler  employed  only  in  the  fertilizer  dryer  house.*"' 

So  where  two  gangs  of  workmen  were  engaged  in  the 
construction  of  a  telephone  line,  each  under  a  different 
foreman,  the  first  gang  digging  the  holes  and  setting  the 
poles  therein,  the  second  stringing  the  wires  on  the 
poles,  the  persons  employed  in  such  separate  em.ployments 
were  not  fellow-servants.*"* 

And  an  engineer  in  charge  of  a  locomotive  attached  to 
a  train  is  not  the  fellow-servant  of  a  foreman  of  a  section 
crew,  where  the  train  is  not  connected  with  such  foreman's 
work.*"* 

But  members  of  two  switching  crews  subject  to  the 
control  and  direction  of  the  same  yard  master,  no  one  of 
which  has  any  right  or  control  over  any  other  member, 
both  crews  engaged  simultaneously  in  switching  the  same 
cars  from  one  part  to  another  of  the  same  yard,  are 
fellow-servants.  *"^ 

Non-delegable  duties. 
The  duties  of  inspection  and  repair  are  among  the  non- 
delegable duties  in  this  state. *''^ 

Futher  application  of  rules. 

Brakemen  upon  the  same  train  are  fellow-servants.*"^ 

to  such  order  he  represented  the  R.  Co.  v.  Erickson,  41  Neb.  1,  59 

master.     Crystal  Ice  Co.  v.  Sher-  N.  E.  347,  29  L.  R.  A.  137. 

lock,  37  Neb.  19,  55  N.  W.  294.  504.    Ault    v.    Nebraska    Tel. 

603.     Hjejin  v.  Volz,  87  Neb.  97.  Co.,  82  Neb.  434,  118  N.  W.  73, 

Employment  in  the  service  of  a  130  Am.  St.  Rep.  868. 

common  master  is  not  alone  suffi-  505.     Omaha  &  R.  V.  R.  Co.  v. 

cient  to  constitute  two  men  fellow-  Krayenbuhl,  48  Neb.  553,  67  N.  W. 

servants  within  the  rule,  and  to  447. 

make  the  rule  applicable  there  must  506.    Missouri    Pacific    R.    Co. 

be  some  consociation  in  the  same  v.  Lyons,  64  Neb.  633,  75  N.  W.  31. 

department  or  duty  or  line  of  em-  507.     Negligent    car    inspectors 

ployment.    Hence,  where  a  section  and  a  station  agent  setting  brakes 

man  was  injured  by  a  piece  of  coal  on  a  car,  are  not  fellow-servants, 

falling  from  an  overloaded  tender,  A  brake  was  out  of  repair.  Chicago, 

attributable  to  the  neglect  Of  the  B.  &  Q.  R.  Co.  v.  Kellogg,  54  Neb. 

fixeman,  it  was  held  that  they  were  127,  74  N.  W.  454. 

not  fellow-servants.    Union  Pacific  508.    C.  B.  &  Q.  R.  Co.  v.  How- 
ard, 45  Ne5.  570,  63  N.  W.  872. 
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A  bell  boy  in  a  hotel,  a  part  of  whose  duties  consists 
in  showing  g:uests  to  their  rooms,  using  the  elevator  for 
that  purpose,  and  the  person  operating  the  elevator,  are 
fellow-servants .  ^™ 

A  woman  employed  as  a  housekeeper,  was  injured  by 
an  accident  caused  by  the  negUgence  of  the  son  of  her 
employer,  who  was  also  performing  ordinary  household 
services  in  the  absence  of  his  father,  but  pursuant  to  the 
general  directions  of  his  father  to  perform  such  service. 
It  was  held  they  were  fellow-servants."" 

XXXIV.  Nevada. 

Sec. 

681.  Statutory  provisions. 

§  681.  Statutory  provisions. 

In  1911  a  statute  was  passed  in  this  state  relating  to 
certain  designated  employm.ents  and  industries  con- 
sidered to  be  especially  dangerous,  and  aboUshing  the 
defense  of  fellow-servants  in  relation  thereto.  The  statute 
is  based  on  the  New  York  statute  of  1909  which  has  been 
held  unconstitutional,"^  and  it  is  probable  that  this  statute 
will  also  be  rejected  on  the  same  grounds  relied  on  in  New 
York,  i.  e.,  that  it  imposes  Uabihty  on  the  employer  with- 
out regard  to  whether  he  or  his  representatives  were  in 
any  way  negligent."^ 

XXXV.  New  Hampshire. 

See.  See. 

682.  Common  law  prevails.  686.  Loom  fixer  and  operator. 

683.  Employee  repairing  elevator.  687.  Spinner  starting  maehine  and 

684.  Car   started   and   conductor.  operator. 

685.  Foreman  and  employees.  688.  Train  dispatcher. 

§  682.  Common  law  prevails. 

There  is  no  statute  in  New  Hampshire.  The  doctrine 
in  this  state  is  very  clearly  stated  by  the  court  as  follows: 

509.  Kitchen  Bros.  Hotel  Co.  511.    See  infra,  §  692. 

V.  Dixon,  71  Neb.  293,  98  N.  W.  512.     See  Laws  Nev.   1911,   C. 

816.  183,  p.  362. 

510.  Waxham  v.  Fink,  86  Neb. 
180,  125  N.  W.  145.     * 
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The  rule  of  law  which  exempts  the  master  from  respon- 
sibiUty  for  injuries  caused  by  the  neghgence  of  fellow- 
servants,  does  not  relieve  him  from  the  duty  which  he  owes 
to  the  servant  to  provide  suitable  and  safe  machinery 
and  appUances  for  the  use  of  the  servant  in  his  employ- 
ment. This  duty  may  be,  and  in  case  the  employer  is  a 
corporation,  must  always  be  discharged  by  agents  and 
servants;  and  the  agent  or  servant  charged  with  its  per- 
formance, whatever  his  rank  or  service,  may  be,  stands 
in  the  place  of  the  employer,  who  thereby  becomes  respon- 
sible for  his  acts  and  chargeable  with  the  neghgence  of 
such  agent  or  servant.  In  many  kinds  of  service  the  care 
and  keeping  of  tools  and  machinery  in  a  condition  of 
safety,  requires  merely  the  attention  and  repair  occasioned 
by  ordinary  use  and  wear,  and  is  properly  a  part  of  the 
regular  business  of  the  servant  engaged  in  the  use  of  such 
tools  and  machinery.  In  such  case  the  duty  of  the  em- 
ployer is  perform.ed  by  furnishing  safe  tools  and  machin- 
ery, and  the  means  of  making  needed  repairs,  and  the 
duty  of  making  the  repairs  may  be  intrusted  to  servants, 
and  any  neglect  in  the  performance  of  that  service  is  tha 
neghgence  of  a  servant.  But  in  cases  where  practical 
knowledge  and  skill  are  required  in  keeping  machinery 
in  reasonable  condition  as  to  safety,  beyond  what  is  needed 
in  operating  it,  it  is  the  duty  of  the  employer  to  supply  the 
necessary  inteUigence,  sMU  and  experience  in  the  care 
and  inspection  of  the  machinery,  to  protect  the  servant 
from  injury;  and  for  failure  to  exercise  proper  care  and 
skill,  the  employer  is  accountable.  The  question  who  are 
fellow-servants  within  the  rule  exempting  the  master  is 
not  ordinarily  determined  by  rank  or  grade  of  service, 
but  by  the  character  of  the  service  performed  or  acts 
complained  of.  As  a  general  rule  those  doing  the  work  of 
servants  are  feUow-servants,  whatever  their  service,  and  a 
servant  of  whatever  grade  or  rank  charged  with  the 
master's  duty  towards  his  servant,  is,  as  to  the  discharge 
of  that  duty,  a  vice-principal,  for  whose  acts  and  neglect 
the  master  is  responsible,  because  he  has  invested  him 
with  the  responsibihty  of  doing  that  which  the  master 
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is  bound  to  have  carefully  performed.  The  test  is  not 
whether  they  are  engaged  in  a  common  employment, 
under  the  same  general  control  and  paid  by  the  same 
general  principal,  but  whether  the  superior  or  offending 
servant  represents  the  master  in  the  responsibility  or 
performance  of  any  duty  which  it  owed  to  the  complfining 
servant.  ^^' 

It  thus  appears  that  the  doctrine  thus  expressed  closely 
resembles  that  of  Massachusetts.  The  department  theory 
is  not  recognized,  nor  that  of  superior  or  subordinate. 
The  character  of  the  service  or  act  perform.ed  determines 
the  status  of  the  offending  servant.  All  are  fellow-servants 
without  regard  to  the  particiilar  line  of  employment, 
except  those  engaged  in  supplying,  in  the  first  instance,  the 
premises  and  appliances  and  those  whose  duty  it  is  to 
exercise  skill  and  knowledge  in  determining  the  sufficiency 
and  safety  of  repairs  other  than  those  such  as  are  of  an 
ordinary  character,  which  are  to  be  made  by  servants, 
and  in  the  making  of  such  repairs."^ 

513.  Jacques  v.  Great  Falls  through,  incompetency  or  careless- 
Mfg.  Co.,  66  N.  Hamp.  482,  22  Atl.  ness  of  fellow-servants,  his  right  of 
552,  13  L.  R.  A.  824;  McLane  v.  action  stands  upon  the  same 
Head  &  Doust  Co.,  71  N.  Hamp.  ground;  that  between  master  and 
294,  52  Atl.  545,  93  Am.  St.  Rep.  servant  the  implied  contract  is,  that 
522,  58  L.  R.  A.  462.  each  will  use  ordinary  care  in  all 

514.  In  1860  in  an  action  things  pertaining  to  the  servant's 
brought  by  an  employee  against  business;  that  if  the  master  exercise 
his  master,  a  railroad  company,  to  ordinary  care  in  hiring  and  retaining 
recover  damages  for  personal  in-  in  his  emplojrment  a  competent 
juries,  the  question  of  fellow-serv-  engineer  and  in  buying  and  con- 
ants  was  discussed,  but  no  definite  tinning  to  use  a  suitable  engine, 
rule  was  declared  as  prevailing  in  the  master  should  be  no  more  liable 
that  state,  other  than  that  the  duty  to  a  brakeman,  if  the  engineer 
of  the  master  both  in  respect  to  should  be  incompetent,  or  being 
furnishing  of  appliances  and  the  generally  competent  should  on 
employment  of  servants,  was  that  some  occasions  be  careless,  than  if 
of  the  exercise  of  ordinary  care,  the  engine,  apparently  sufficient. 
It  was  said  that  it  had  been  held  should  explode;  that  the  master  has 
substantially  that  whether  a  work-  performed  his  contract  with  the 
man  is  injured  through  inadequacy  brakeman  so  far  as  it  relates  to  the 
of  machinery  or  by  other  aids  or  engineer,  where  he  has  done  all 
means  furnished  by  the  master,  or  that  ordinary  care  requires  him  to 
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§  683.  Employee  repairing  elevator. 

It  was  held  that  employees  who  were  engaged  in  repair- 
ing an  elevator,  were,  as  to  such  repairs,  performing  a 
duty  personal  to  the  naaster,  and  hence  were  not  feUow- 
servants  of  those  employees  whose  duties  were  the  use  of 
the  elevator."^ 

§  684.  Car  starter  and  conductor. 

A  car  starter  and  conductor  of  a  car  were  fellow-serv- 
ants where  the  former  started  a  damaged  car  naarked  for 
repairs,  from  which  injury  resulted  to  the  conductor. "° 

§  685.  Foreman  and  employees. 

It  was  held  that  a  foreman  having  charge  of  a  gang  of 
railroad  laborers  was  the  fellow-servant  of  one  of  them, 
injured  while  loading  rails  upon  the  cars,  by  a  rail  faUing 
upon  him,  caused  by  the  slippery  condition  of  the  car  from 
an  acctunulation  of  ice  and  snow  thereon;  and  that,  ia  the 
absence  of  notice  to  the  company  that  the  ear  was  thus 
defective,  no  liabiUty  attached  to  it."' 

Where  a  workman  in  a  quarry  was  injured  by  a  stone 
which  was  being  Ufted,  faUing  upon  Mm,  and  the  negli- 
gence charged  was  that  of  the  boss  ia  directing  the  engi- 
neer to  proceed  to  lift  the  stone,  it  was  held  his  act  ia 
that  respect  was  that  of  a  feUow-servant.^^* 

Where  a  forem.an  failed  to  shut  oflf  the  gas  while  men 
were  cleaning  a  hydrauhc  maia  ia  a  gas  plant,  resulting 
in  an  explosion  and  iajury  to  one  of  the  workmen,  it  was 
held  that  such  foreman  as  to  such  omission  was  his 
fellow-servant .  "^ 

do  to  secure  an  engine  and  engi-  73  N.  Hamp.  521,  63  Atl.  306. 

neer  reasonably  suited  to  the  busi-  516.     Shaw   v.   Manchester   St. 

ness.  Fifield  v.  Northern  R.  Co.,  42  R.  Co.,  73  N.  Hamp.  65,  58  Atl. 

N.  Hamp.  225.     Of  course  within  1073. 

the  rule  stated,  it  is  not  always  free  517.    Hawley  v.   Grand  Trunk 

from  difficulty  to  determine  what  R.  Co.,  62  N.  Hamp.  274. 

repairs  are  chargeable  to  the  em-  518.    Galvin  v.   Pierce,   72  N. 

ployer,  or  what  may  be  in  the  Une  Hamp.  264,  39  Atl.  982. 

of  the  servant's  duty.     Reference  519.    Tilley      v.      Rockingham 

can  only  be  had  to  adjudged  cases.  County,  L.  &  P.  Co.,  74  N.  Hamp. 

515.    Hatch  v.  Pike  Mfg.  Co.,  316,  67  Atl.  946. 
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§  686.  Loom  fixer  and  operator. 

A  weaver  was  injured  by  a  shuttle  fljdng  out  of  the 
loom,  due  to  the  negligent  manner  in  which  the  loom 
fixer  had  previously  repaired  the  loom,  and  it  was  held 
the  master  was  liable  for  his  neghgence  in  this  respect.^ ^^ 

§  687.  Spinner  starting  machine  and  operator. 

The  act  of  a  spinner  in  starting  a  spinning  frame  while 
a  doffer  was  cleaning  the  gears,  without  notice  to  her, 
whereby  she  was  injured,  was  that  of  her  fellow-servant. ^^^ 

§  688.  Train  dispatcher. 

A  train  dispatcher,  in  transmitting  meeting  orders  for 
trains,  is  a  representative  of  the  master,  and  not  a  fellow- 
servant  of  those  whose  duties  are  in  connection  with  the 
operation  of  trains.^ ^^ 

XXXVI.  New  Jersey. 

See.  Sec. 

689.  Statutory  provisions.  Train  dispatcher. 

690.  Common  law  rule.  Selection    by    foreman    of 

Department  theory.  improper    appliance. 

Superior  servant  rule.  Illustrations    of    employees 

General  manager  or  head  held  fellow-servants, 
of  department. 

§  689.  Statutory  provisions. 

In  1909  an  "employer's  liabihty  act"  was  enacted 
which  is  practically  the  same  as  the  Massachusetts 
statute.^  ^' 

520.  Jacques  v.  Great  Falls  Mfg.  follows:  "Where,  after  this  act 
Co.,  66  N.  Hamp.  482,  22  Atl.  takes  effect,  personal  injury  or 
552,  13  L.  R.  A.  824.  death  results  to  an  employee  who 

521.  Fouxnier  v.  Columbian  is  himself  in  the  exercise  of  reason- 
Mfg.  Co.,  69  N.  Hamp.  625,  44  Atl.      able  care  at  the  time: 

104.  (1)  By  reason  of  any  defect  in 

522.  Wallace  v.  Boston  &  M.  the  condition  of  the  place,  ways, 
R.  R.,  72  N.  Hamp.  504,  57  Atl.  works,  machinery  or  plant  con- 
913.  nected  with  or  used  in  the  business 

523.  Act  April  13,  1909  (P.  L.,  of  the  employer,  which  arose  from, 
p.    114).      Section   1   provides   as  or  had  not  been  discovered  or  reme- 
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It  will  be  noticed  that  this  statute,  as  set  forth  in  the 
preceding  note,  applies  to  all  employers,  except  that  the 
last  paragraph  applies  only  to  railroads.  This  last  provi- 
sion has  been  held  not  applicable  to  street  railroads, ^^^ 
but  as  applicable  to  railroads  to  be  constitutional.^" 
So  the  entire  statute  is  held  constitutional.^" 
For  a  construction  of  this  statute  reference  should  be 
made  to  the  statutory  provisions  in  Alabama,  New 
York  and  Massachusetts. 

§  690.  Common  law  rule. 

By  reason  of  the  statute,  the  common  law  rules  are 
not  of  great  importance,  although  occasionally  it  may 
be  necessary  to  resort  thereto.  Prior  to  the  statute, 
the  court  had  adopted  the  rule  of  non-delegable  duties,  ^^^ 


died,  owing  to  the  negligence  of 
the  employer  or  of  any  per- 
son in  the  service  of  the 
employer,  and  intrusted  by  him 
with  the  duty  of  seeing  that  the 
place,  ways,  works,  machinery  or 
plant  were  in  proper  condition;  or 

(2)  By  reason  of  negligence  of 
any  person  in  the  service  of  the  em- 
ployer intrusted  with,  and  at  the 
time  of  the  injury  exercising  super- 
intendence, whose  sole  or  principal 
duty  is  that  of  superintendence,  or 
in  the  absence  of  such  superintend- 
ent of  any  person  acting  as  superin- 
tendent, with  the  authority  or  con- 
sent of  such  employer;  or 

(3)  By  reason  of  the  negligence 
of  any  person  in  the  service  of  the 
employer  who  has  the  charge  or 
control  of  any  signal,  switch,  loco- 
motive engine  or  train  upon  a 
railroad;  said  employee  or  in  case 
the  injury  results  in  death,  the 
executor  or  administrator  of  such 
deceased  employee  who  has  left 
surviving  a  husband,  wife,  or  next 
of  Mn,  shall  have  the  same  right 


of  compensation  and  remedies 
against  the  employer  as  if  the  em- 
ployee had  not  been  an  employee 
of,  nor  in  the  service  of  the  em- 
ployer, nor  engaged  in  his  work. 
The  provisions  of  law  relating  to 
actions  for  causing  death  by  negli- 
gence, so  far  as  the  same  are 
consistent  with  this  act,  shall  apply 
to  an  action  brought  by  an  execu- 
tor or  administrator  of  such  de- 
ceased employee  suing  under  the 
provisions  of  this  act." 

524.  Conover  v.  Public  Service 
R.  Co.,  78  Atl.  (N.  J.  L.)  187. 

525.  Quigley  v.  Lehigh  Valley 
R.  Co.,  79  Atl.  (N.  J.  L.)  458. 

526.  Id. 

527.  "The  test",  say  the  court, 
"which  wiU  determine  what  is  a 
common  employment  of  workmen, 
has  been  fixed  in  this  state.  The 
court  of  errors  has  declared  a  fel- 
low-servant to  be  one  who  serves 
and  is  controlled  by  the  same  mas- 
ter, and  common  employment  to 
be  service  of  such  kind  that,  in  the 
exercise  of  ordinary  sagacity,   all 
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but  there  was  still  some  confusion  as  to  whetlier  a  repair- 
man or  inspector  was  a  vice-principal  or  a  feUow-serv- 


who  engage  in  it  may  be  able  to 
foresee,  when  accepting  it,  that 
through  the  negligence  of  fellow- 
servants  they  may  be  exposed  to 
injury."  Rogers  Locomotive  & 
M.  Works  V.  Hand,  50  N.  J.  L. 
464,  14  Atl.  766  [citing McAndrews 
V.  Burns,  39  N.  J.  L.  117;  Ewan  v. 
Lippincott,  47  N.  J.  L.  192,  54  Am. 
Rep.  148].  "But  there  are  doubt- 
less many  cases  where  it  will  be  dif- 
ficult to  draw  the  line  between  the 
employee  who  represents  the  em- 
ployer and  the  workman  who 
stands  on  the  footing  of  a  common 
employment  with  his  feEow-work- 
man."  "Employers  may  put  in 
their  place  an  agent  or  representa- 
tive in  oarrjring  on  their  work,  for 
whose  default  and  negligence  they 
may  be  liable.  Employing  corpora»- 
tions  can  only  act  by  such  agents. 
The  president  of  such  a  corpor- 
ation has  been  held  to  occupy 
such  a  relation  (citing  Smith  v. 
Iron  Co.,  42  N.  J.  L.  467). 
Upon  the  principles  settled  in  that 
ease,  it  is  probable  that  other 
officers  of  such  corporations  may 
occupy  under  certain  circum- 
stances, similar  relations."  Rogers 
Locomotive  &  M.  Works  v.  Hand, 
50  N.  J.  L.  464, 14  Atl.  766.  Where 
the  master  placed  a  boss  in  charge 
of  the  work  of  excavating  a  trench, 
and  it  caved  in,  injuring  an  em- 
ployee at  work  therein,  it  was  held 
that  the  negligence  of  such  boss 
was  chargeable  to  the  master,  as 
his  representative;  that  the  mas- 
ter's duty  in  respect  to  furnishing 
a  safe  place  for  work  could  not  be 


delegated  to  another  so  as  to  re- 
lieve him  from  responsibility  for 
the  maimer  in  which  it  was  per- 
formed. Van  Steenburgh  v.  Thorn- 
ton, 58  N.  J.  L.  160,  33  Atl.  380. 
An  employment  is  common  to  the 
servants  of  the  same  master,  within 
the  meaning  of  the  fellow-servant 
rule,  when  it  is  performed  as  part 
of  the  duty  owed  by  them  to  the 
common  master,  by  virtue  of  their 
employment  as  servants,  and  hence 
the  fellow-servant  rule  has  no  ap- 
plication where  the  duty  is  one 
owing  by  the  master  to  his  serv- 
ants. The  test  is  not  what  agents 
the  master  employed  to  perform  a 
certain  duty,  but  whether  the  duty 
itself  was  one  that  he  owed  to  his 
servants  or  one  that  they  owed  to 
him.  Laragay  v.  East  Jersey  Pipe 
Co.,  77  N.  J.  L.  516,  72  Atl.  57.  The 
duty  to  so  operate  a  match  factory 
that  parafflne  will  not  escape  and 
render  the  floor  slippery,  is  not  a 
personal  duty  of  the  master,  but 
may  be  delegated  to  servants.  De 
Young  V.  Federal  Match  Co.,  76 
N.  J.  L.  113,  69  Atl.  500.  In  order 
to  constitute  employees  fellow- 
servants,  they  must  be  engaged  in 
a  common  employment,  but  in  the 
service  of  the  same  master.  Jan- 
sen  V.  City  of  Jersey  City,  61  N.J. 
L.  243,  39  Atl.  1025.  It  is  the  fail- 
ure of  a  feUow-servant  to  exercise 
reasonable  care,  not  his  knowledge 
of  a  specific  danger,  that  absolves 
the  master  from  liability  to  a  co- 
employee  for  injuries  caused  there- 
by. Levene  v.  Standard  Oil  Co., 
64  N.  J.  L.  63,  44  Atl.  847. 
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ant,  although  the  later  cases  held  he  was  a  vice-prin- 
cipal.^^^ 


528.  It  was  stated  in  an  early 
case  in  defining  who  were  fellow- 
servants  and  what  was  common 
employment,  that  no  distinction  is 
made  between  those  who  are  at 
work  upon  the  machinery  or  ways 
and  those  who  are  to  use  them. 
The  one  does  not  represent  the 
master  and  is  not  engaged  in  per- 
forming a  master's  duty,  more  than 
the  other.  Rogers  Locomotive  & 
M.  Works  V.  Hand,  50  N.  J.  L. 
464,  14  Atl.  716.  The  definite  im- 
port of  this  statement  is  not  clear, 
in  view  of  subsequent  statements 
and  decisions  of  the  court.  Evi- 
dently it  was  not  intended  to  be 
understood  that  those  servants  who 
are  engaged  in  furnishing  the  appli- 
ances, and  in  making  needed  re- 
pairs, other  than  such  as  are  inci- 
dental to  their  use,  are  not  in  the 
discharge  of  duties  personal  to  the 
master,  in  view  of  the  fact  that 
subsequently  it  was  expressly  held 
that  the  duty  of  the  master  to  ex- 
ercise reasonable  care  and  skill  in 
furnishing  suitable  and  safe  appli- 
ances and  keeping  them  in  repair, 
is  a  duty  he  cannot  delegate  so  as 
to  relieve  him  from  the  proper  per- 
formance thereof.  All  servants 
performing  such  duty  act  for  him 
and  in  his  stead.  Kane  v.  Babcock 
&  "Wilcox  Co.,  75  N.  J.  L.  698,  67 
Atl.  1014.  And  again,  those  who 
are  employed  to  make  inspections 
and  repairs  for  the  purpose  of  keep- 
ing in  proper  repair  the  place  of 
work  and  the  tools  and  appliances, 
or  the  work,  are  not  fellow-servants 
engaged  in  a  common  employment 
with  those  employees,  for  whose 


reasonable  safety  these  precautions 
are  required.  Smith  v.  Erie  R. 
Co.,  67  N.  J.  L.  636,  52  Atl.  634,  59 
L.  R.  A.  302.  It  has  also  been  held 
that  those  servants  whose  duty  it 
is  to  inspect  and  repair  a  chain,  are 
not  fellow-servants  of  those  em- 
ployees who  are  to  use  the  chain. 
Hopgood  v.  Bing  Atha  &  Illings- 
worth  Co.,  68  N.  J.  L.  707,  54  Atl. 
435.  With  respect  to  the  relation 
of  those  servants  whose  duty  it  is 
to  inspect  and  ascertain  whether 
appliances  have  become  unfit  or 
unsafe  from  wear  and  tear  or  other- 
wise, and  the  similar  duty  of  keep- 
ing tools  and  appliances  in  repair, 
and  whether  the  master  can  dis- 
charge this  duty  by  selecting  and 
employing  competent  persons  to 
make  inspections  and  repairs,  it 
was  said  that  this  was  a  matter  of 
judicial  disagreement,  but  that  in 
the  courts  of  that  state  it  is  held 
the  master's  duty  may  be  thus  dis- 
charged. Essex  County  Elec.  Co. 
V.  KeUey,  57  N.  J.  L.  100,  29  Atl. 
427  [citing  Harrison  v.  Railway 
Co.,  31  N.  J.  L.  293;  Rogers  Loco- 
motive &  Machine  Works  v.  Hand, 
50  N.  J.  L.  464,  14  Atl.  766].  This 
is  not  in  accord  with  the  rulings  in 
cases  hereinbefore  cited.  Kane  v. 
Babcock  &  Wilcox,  67  N.  J.  L.  698, 
67  Atl.  1014;  Smith  v.  Erie  R.  Co., 
67  N.  J.  L.  636,  52  Atl.  634,  59  L. 
R.  A.  302.  The  rule  was  stated 
that  "When  an  employee's  duty  to 
inspect  or  repair  the  apparatus  is 
incidental  to  his  duty  to  use  the 
apparatus  in  the  common  employ- 
ment, then  he  is  not  intrusted  with 
the  master's   duty   to   his  feUow- 
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All  this  is  rendered  unimportant  now  as  the  statute 
takes  a  repairman  out  of  the  class  of  fellow-servants. 

With  respect  to  warning  employees  of  danger,  this 
court,  in  so  far  as  it  relates  to  warning  trackmen  of  the 
approach  of  traias,  held  that  it  is  a  duty  personal  to 
the  master,  where  such  has  been  the  custom.  ^^' 

It  was  also  held  that  an  employee,  intrusted  with  the 
discretion  as  to  the  time  of  withdrawing  other  employees 
from  a  sewer  excavation,  before  the  explosion  of  a  blast, 
was  a  vice-principal.^'" 


servants,  and  the  master  is  not  re- 
sponsible to  his  fellow-servant  for 
his  fault,  but  if  the  master  has  cast 
the  duty  of  inspection  or  repair 
upon  an  employee  who  is  not  en- 
gaged in  using  the  apparatus  in  a 
common  employment  with  his  fel- 
low-servant, then  that  employee 
in  that  duty  represents  the  master, 
and  the  master  is  chargeable  with 
his  default."  It  was  accordingly 
held,  where  an  employee  engaged 
in  unloading  a  vessel  was  injured 
by  the  breaking  of  a  device,  a  cable, 
which  was  old,  worn  and  rusty,  and 
the  duty  of  inspection  and  fxirnish- 
ing  such  materials  was  cast  upon 
the  defendant's  store  keeper,  that 
he  was  a  representative  of  the  mas- 
ter and  the  master  was  liable  for 
his  negligence.  Ingebretson  v.  Nord 
Deutscher  Lloyd  Steamship  Co., 
57  N.  J.  L.  400,  31  Atl.  619,  51  Am. 
St.  Rep.  604.  The  earlier  cases  in 
this  court  seemingly  at  least,  did 
not  recognize  the  doctrine  expressed 
in  the  later  eases.  Thus,  where  a 
brakeman  was  killed  by  the  insuf- 
ficiency of  a  bridge,  it  was  said:  "If 
the  company  in  point  of  fact  di- 
rected its  agents,  who  were  pos- 
sessed of  competent  skill,  to  exam- 


ine at  stated  periods  the  bridge  in 
question,  and  such  agents  reported 
to  the  company  that  the  structure 
was  in  secure  condition,  and  no  cir- 
cumstances existed  which  were  cal- 
culated to  impair  a  reasonable  con- 
fidence in  such  report,  it  is  plain, 
upon  the  principles  of  law,  that 
even  if  the  agents  making  such  re- 
port acted  carelessly  in  the  dis- 
charge of  their  duties,  or  even 
falsely  reported  their  conclusions 
to  the  company,  that  under  such  a 
state  of  facts  the  plaintiff  could 
not  sustain  this  suit.  To  warrant 
a  recovery  in  this  case  in  favor  of 
the  employee  who  is  here  repre- 
sented by  the  plaintiff,  the  fault 
which  forms  the  basis  of  the  ac- 
tion must  be  that  of  the  company, 
and  not  simply  the  negligence  of  a 
feUow-servant.  Harrison  v.  Cen- 
tral R.  Co.,  31  N.  J.  L.  293. 

529.  D'Agostino  v.  Pennsylva- 
nia R.  Co.,  72  N.  J.  L.  358,  60  Atl. 
1113;  Germanus  v.  Lehigh  Valley 
R.  Co.,  74  N.  J.  662,  67  Atl.  79; 
Mullin  V.  Central  R.  Co.  of  N.  J., 
77  N.  J.  L.  241,  72  Atl.  426. 

530.  Polo  V.  Palisade  Const. 
Co.,  75  N.  J.  L.  873,  70  AtL  161. 
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And  generally  employees  wliose  duties  are  to  care  for 
the  safety  of  other  employees  are  not  their  fellow-serv- 
ants.^" 

Where  the  giving  of  warning  is  not  incidental  to  the 
work  of  the  servant  required  to  give  the  warning,  he 
represents  the  master.  The  duty  of  blowing  the  whistle 
or  ringing  of  the  beU  by  person  in  charge  of  engine, 
while  being  run  on  the  ash  pit  track,  is  incident  to  op- 
erating the  engine."^ 

Department  theory. 
The  department  theory  was  never  recognized.^^' 

Superior  servant  rule. 
Prior  to  the  statute,  the  rule  of  superior  servants  was 
not  recognized.*''' 

General  manager  or  head  of  department. 

One  to  whom  the  master  has  intrusted  the  superin- 
tendency  of  the  business,  is  a  vice-principal.^^* 


531.  Bums  V.  Delaware  &  A. 
T.  &  T.  Co.,  70  N.  J.  L.  746,  59  Atl. 
220,  67  L.  R.  A.  956. 

532.  KonosM  v.  Delaware,  L. 
&  W.  R.  Co.,  77  N.  J.  L.  645,  74 
Atl.  516,  26  L.  R.  A.  644,  n.  s. 

533.  The  courts  of  this  state  do 
not  recognize  the  department  the- 
ory, as  it  is  stated:  "The  fact  that 
the  injured  and  offending  servant 
may  be  employed  in  different  de- 
partments of  the  common  service, 
does  not  alter  their  relation  as  fel- 
low-servants." Rogers  Locomo- 
tive &  M.  Works  V.  Hand,  50  N.  J. 
L.  464,  14  Atl.  766.  See  also  En- 
right  V.  Oliver  &  Burr,  69  N.  J.  L. 
357,  55  Atl.  277. 

534.  See  Enright  v.  Oliver  & 
Burr,  69  N.  J.  L.  357,  55  Atl.  277. 
The  rule  in  this  state  was  stated, 
that  where  there  is  negligence  in  the 


performance  or  non-performance  of 
some  duty  that  is  imposed  by  law 
upon  the  master  for  the  safety  of 
the  injured  servant,  the  master  is 
responsible  irrespective  of  the  rank 
of  the  negligent  employee,  but  when 
the  negligence  is  in  the  perform- 
ance or  non-performance  of  some 
duty  that  is  merely  incidental  to 
the  general  employment,  the  mas- 
ter is  not  responsible,  although  the 
negligent  servant  was  superior  in 
rank  to  him  who  was  injured.  This 
rule  was  applied  where  the  negli- 
gence charged  was  that  of  a  general 
manager  and  superintendent. 
Knutter  v.  New  York,  N.  J.  Tel. 
Co.,  67  N.  J.  L.  646,  52  Atl.  565. 
535.  BelleviUe  Stone  Co.  v. 
Mooney,  60  N.  J.  L.  323,  38  Atl. 
835. 
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It  was  said  that  when  the  principal  surrenders  the 
entire  control  and  management  of  his  business,  or  a 
branch  thereof,  to  a  superintendent,  who  stands  in  his 
place,  such  person  so  employed  may  so  far  represent 
the  master  as  to  become  a  vice-principal;  but  the  mere 
fact  that  one  is  selected  by  the  master  as  foreman,  leader 
or  boss,  does  not  change  his  relation  to  others.  This 
sort  of  superiority  is  so  essential  and  universal  that 
every  workman  entering  upon  a  contract  of  service, 
must  contemplate  it  being  made  use  of  in  a  proper  case. 
He  therefore  makes  his  contract  of  service  in  contem- 
plation of  the  risk  of  injury  from  the  negligence  of  a 
boss  or  foreman  as  weU  as  from  other  fellow-workman. 
The  foreman  or  superior  servant  stands  to  him  in  that 
respect  in  the  precise  position  of  the  other  fellow-serv- 
ants. The  superior  servant,  in  the  case  referred  to, 
was  captain  and  had  charge  of  one  of  the  defendant's 
dredges.  ^^^ 

So  the  president  of  a  company  has  been  held  a  vice- 
principal.^" 

Train  dispatcher. 

A  train  dispatcher  of  a  railroad  company  is  not  a 
fellow-servant  of  the  fireman  on  one  of  the  company's 
locomotives,  where  the  latter  is  injured  through  the 
negUgence  of  the  former,  but  is  a  vice-principal.^'^ 

Selection  by  foreman  of  improper  appliance. 

The  master  having  furnished  safe  tools  and  appli- 
ances for  the  doing  of  the  particular  work,  is  not  re- 
sponsible for  injury  to  a  servant  resulting  from  the  use 
of  defective  and  insufficient  appUances  selected  by  and 
used  under  the  direction  of  the  immediate  foreman  of 
the  injured  servant.^'' 

536.  O'Brien       v.       American      of  N.  J.,  73  N.  J.  L.  751,  64  Atl. 
Dredging  Co.,  53  N.  J.  L.  291,  21      1068. 

Atl.  324.  539.    Benzler  v.  John  W.  Fergu- 

537.  Smith  v.  Oxford  Iron  Co.,  son,  77  N.  J.  L.  355,  72  Atl.  27.  See 
42  N.  J.  L.  467,  36  Am.  Rep.  535.  also  Knapp  v.  Voorhi^  78  N.  J.  L. 

538.  Ricker  v.  Central  R.  Co.  508. 
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Illustrations  of  employees  held  fellow-servants. 
Other  illustrations  of  persons  held  fellow-servants  are 
given  in  the  note  below/ ^° 


540.  Employees  in  brick  fac- 
tory. An  employee  in  a  brick  fac- 
tory, injured  by  being  struck  by  a 
car  used  in  the  work,  through  the 
neglect  of  another  employee  to 
block  the  car  on  an  incline,  could 
not  recover,  since  the  latter  was  his 
feUow-servant.  Blonski  v.  Ameri- 
can E.  B.  &  T.  Co.,  76  N.  J.  L.  89, 
63  Atl.  909. 

Employees  in  smelting  works, 
one  failing  to  eeplace  a  cover- 
ING OVER  PIT.  Workmen  in  a 
smelting  works  who  used  a  pit  in 
the  performance  of  their  duties, 
such  pit  being  filled  with  water  for 
the  purpose  of  throwing  hot  metal 
into,  causing  the  water  therein  to 
become  very  hot,  which  pit  when 
not  in  use  was  properly  covered, 
the  duty  of  such  workmen  being 
to  remove  and  replace  the  cover- 
ing, were  fellow-servants  of  another 
employee,  a  helper  at  one  of  the 
furnaces,  who  was  injured  by  fall- 
ing into  the  pit,  the  workmen  hav- 
ing negligently,  while  at  lunch,  left 
the  pit  uncovered.  Guggenheim 
Smelting  Co.  v.  Sofield,  64  N.  J.  L. 
605,  46  Atl.  711. 

Engineer  and  fireman.  The 
engineer  of  one  train  and  the  fire- 
man of  another  train,  operated  by 
the  same  company,  are  fellow- 
servants.  Miller  v.  Central  R.  Co. 
of  N.  J.,  69  N.  J.  L.  413,  55  Atl. 
245. 

Foreman  and  gang.  The  fore- 
man of  a  gang  of  track  laborers  is 
ordinarily  their  feUow-servant.  Ci- 
calose  V.  Lehigh  Valley  R.  Co.,  75 
N.  J.  L.  897,  69  Atl.  166.  A  cor- 
poration working  a  mine  by  a  gen- 


eral superintendent,  it  was  held, 
was  not  responsible  for  an  injury 
to  a  miner  which  residted  from  the 
negligence  of  a  person  employed  to 
point  out  to  the  miners  the  places 
where  holes  were  to  be  drilled, 
though  he  had  authority  to  hire 
and  discharge  men.  Gilmore  v. 
Oxford  Iron  &  Nail  Co.,  55  N.  J. 
L.  39,  25  Atl.  707.  The  foreman 
directing  the  work,  and  the  em- 
ployees excavating  a  trench,  are 
fellow-servants.  Rocco  v.  F.  A. 
GiUespie  Co.,  73  N.  J.  L.  591,  64 
Atl.  117;  Curley  v.  Hoff,  62  N.  J. 
L.  758,  42  Atl.  731.  The  foreman 
in  charge  of  employees  and  in  using 
a  derrick,  which  in  doing  the  work 
was  moved  from  place  to  place,  was 
a  fellow-servant  of  one  of  the  em- 
ployees injured  by  the  fall  of  such 
derrick  when  installed  in  place,  a 
single  guy  rope  being  then  used. 
Christianson  v.  W.  H.  &  F.  W 
Cane  Co.,  76  N.  J.  L.  231,  69  Atl. 
453.  The  foreman,  an  electric 
lineman,  and  helper,  were  feUow- 
servants  of  the  driver,  where,  being 
on  top  of  the  repair  wagon,  they 
were  thrown  therefrom  by  the  act 
of  the  driver  in  making  a  sharp 
turn  in  obeying  the  directions  of 
the  foreman.  Hayes  v.  Jersey 
City  H.  &  P.  St.  R.  Co.,  73  N.  J. 
L.  639,  64  Atl.  119.  The  foreman 
was  the  fellow-servant  of  a  repairer 
called  from  his  special  work  and 
with  others  directed  by  the  fore- 
man to  raise  by  hand  a  large  frame. 
His  negligent  use  or  failure  to  use 
proper  appliances  provided  by  the 
master,  did  not  entail  liability  on 
the  master.    McLaughlin  v.  Cam- 
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XXXVII.  New  Mexico. 

See. 

691.    Common  law  rule. 

§  691.  Common  law  rule. 

Employees  engaged  in  the  common  work  are  fellow- 
servants.  The  mere  fact  that  one  is  superior  to  the 
other,  or  has  control  of  a  gang  of  men,  does  not  change 
his  relation  as  a  feUow-servant.  A  section  man  going  to 
his  place  of  work  to  aid  in  repairing  the  railway  and  the 
conductor  and  engineer  of  the  work  train  also  engaged 
in  repairing  the  railway,  are  fellow-servants,  and  hence 
the  company  is  not  liable  for  injuries  caused  to  the 
former  by  the  negligence  of  the  latter. '^^ 

A  pit  boss  working  under  the  superintendent  of  a 
mine  was  held  to  be  a  fellow-servant  of  the  employees 
in  the  naine.^^^ 

A  brakeman  of  a  freight  train  and  the  foreman  of  a 
switch  engine  making  it  up,  were  held  to  be  fellow- 
servants.     The  common  law  is  in  force  in  New  Mexico.*^' 

It  was  held,  following  the  decisions  of  Missouri,  Iowa, 
Maine  and  Colorado,  in  rfespect  to  a  similar  statute, 
that  the  statute  giving  a  right  of  action  for  the  death  of 
"any  person",  was  not  intended  to  change  the  common 
law  rule  as  to  liabihty  for  negligence  of  a  fellow-servant, 
and  only  to  give  a  cause  of  action  to  the  representatives 
of  a  deceased  person,  where  none  existed  before,  and  to 
limit  the  extent  of  that  liability. ^*^ 

den  Iron  Works,  60  N.  J.  L.  557,  N.  J.  L.  707,  46  Atl.  772;  Mater  v. 

38  Atl.  677.  McGrath,  58  N.  J.  L.  469,  33  Atl. 

Laboreks  excavating  teench  945. 

AND  BRICK  LAYERS.    Briok  layers  541.    Atchison,  T.  &  S.  F.  R. 

building  a  sewer  in  a  road,  are  fel-  Co.  v.  Martin,  7  N.  Mex.  158,  34 

low-servants  of  the  laborers  who  Pac.  536. 

excavate  the  trench  and  with  the  542.     Deserant  v.  CorriHo's  Coal 

foreman  directing  the  whole  work.  Co.,  9  N.  Mex.  495,  55  Pac.  290. 

Curley  v.  Hofl,  62  N.  J.  L.  758,  42  543.     Sanner  v.  Atchison,  T.  & 

Atl.  731.  S.  P.  R.  Co.,  17  Tex.  Civ.  App.  337, 

Scaffold  builders  and  work-  43  S.  W.  533. 

MEN.    Those   servants   who   erect  544.     Lutz  v.  Atlantic  &  Pacific 

a  scaffold  for  the  use  of  workmen  R.  Co.,  6  N.  Mex.  496,  30  Pao.  912, 

and  those  who  use  it,  are  fellow-  16  L.  R.  A.  819. 
servants.    Pfeiffer  v.  Dialogue,  64 
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Sec. 

692.  Statutory  provisions. 

1910  statute  held  unconsti- 
tutional. 

Consent  to  compensation 
plan. 

693.  Common  law  rule. 

General  manager  and  head 

of  department  rule. 
Details  of  work. 
Defects  arising  from  daily 

use. 
ESect   of   employment   by 

different  superiors. 
Adjustment   and   replacing 

of  appliances. 
Conductor  and  brakeman. 
Foreman  and  car  repairer. 
Foreman  and  laborer. 


Sec. 


Inspectors  and  trainmen. 
Master  and  seaman. 
Station    agent   and  brake- 
man. 
Superintendent  and  laborer 

on  vessel. 
Superiatendent  and  bridge 

carpenter. 
Switchman  and  employees' 

loading  cars. 
Switch  tender  and  crossing, 

tender. 
Telegraph    operator    and 

trainmen. 
Trackmen  and  trainmen. 
Yard  master  and  assistant. 
Yard  master  and  brakeman, 

and  car  repairer. 


§  692.  Statutory  provisions. 

In  New  York  there  are  two  statutes.  The  one,  first 
passed  in  1902,  applies  to  all  employers.  It  contains 
practically  the  same  provision  as  to  "ways,  works  and 
machinery"  as  is  in  the  Massachusetts,  Alabama,  In- 
diana, and  other  statutes  based  on  the  English  statute 
of  1880,^^^  and  also  the  following  clause,  added  by  amend- 


545.  Section  1  of  chap.  600  of 
the  Laws  of  1902  (Consol.  Laws,  c. 
31,  §  200)  provides  that  an  em- 
ployee, or,  in  case  of  death,  his  per- 
sonal representatives,  shall  have  a 
right  of  compensation  for  such 
death  or  injury  where  the  injury 
was  caused  by  reason  of  any  defect 
in  the  condition  of  the  ways,  works, 
machinery  or  plant  connected  with 
or  used  by  the  employer,  due  to  the 
negligence  of  the  employer,  or  per- 
son intrusted  by  him  with  the  care 
of  such  ways,  works  and  machin- 
ery.    Neither  cleats  on  the  plat- 


form at  the  end  of  skids  used  in  un- 
loading freight  from  cars  to  the 
platform  to  prevent  the  skids  from 
slipping,  nor  the  skids,  are  a  part 
of  the  ways,  works  or  machinery 
under  the  Employers'  Liability  Act 
nor  of  the  safe  place  to  work  at 
common  law.  The  matter  of  mov- 
ing the  skids  from  car  to  car  and 
of  securing  it  by  a  cleat,  is  a  daily 
detail  of  the  work,  and  the  court 
should  so  charge.  Nappa  v.  Erie 
R.  R.  Co.,  195  N.  Y.  176,  88  N.  E. 
30,  21  L.  R.  A.  96,  n.  s. 
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ment  in  1910,  making  the  master  liable  where  his  serv- 
ant is  injured:  "By  reason  of  the  negligence  of  any 
person  in  the  service  of  the  employer  intrusted  with  any 
superintendence  or  by  reason  of  the  negligence  of  any 
person  intrusted  with  authority  to  direct,  control  or 
command  any  employee  in  the  performance  of  the  duty 
of  such  employee.  "^*^ 

In  the  place  of  this  quoted  provision,  prior  to  the 
1910  amendment,  there  was  a  "superintendent"  clause 
identical  with  that  now  in  force  in  Massachusetts.  This 
amendment  clearly  enlarged  the  liability  of  employers 
by  adding  to  the  list  of  those  for  whose  negligence  the 
master  is  liable  persons  who  would  not  be  held  superin- 
tendents within  the  statute  as  it  existed  prior  to  1910.  In 
so  far  as  the  law  prior  to  1910  is  practically  the  same 
as  ia  Massachusetts  in  regard  to  negligence  of  a  "super- 
intendent", the  construction  thereof  in  that  respect  is 
considered  in  the  subdivision  relating  to  the  "superior 
servant"  theory.^"* 

This  general  Em.ployers'  Liability  Act  gives  an  em- 
ployee, injured  in  the  course  of  his  employment,  a  right 
of  action  for  such  injury  in  addition  to  those  theretofore 
existing,  and  not  exclusive  or  in  abrogation  thereof.**^ 
The  second  statute  was  passed  in  1906  and  relates  onyl 
to  railroads.  ^^* 

546.  Consol.  Laws,  c.  131,  §  receiver  or  any  of  its  or  his  officers 
200,  as  amended  by  Laws  1910,  c.  or  employees,  every  employee  or 
352.  his  legal  representatives  shall  have 

546a.     See  supra,  §§  546-551.  the  same  rights  and  remedies  for 

547.  Keeps  v.  Bristol  Mfg.  an  injury  or  for  death  suffered  by 
Co.,  189  N.  Y.  516,  81  N.  E.  765.  him  from  the  act  or  omission  of 

548.  Laws  1906,  ch.  657,  sec.  such  corporation  or  receiver,  or  of 
42a.  The  relevant  parts  of  this  its  or  his  officers  or  employees  as 
statute  are  the  following:  "In  aU  are  now  allowed  by  law,  and  in  ad- 
actions  against  a  railroad  corpora-  dition  to  the  liability  now  existing 
tion,  foreign  or  domestic,  doing  by  law,  it  shall  be  held  in  such  ac- 
business  in  this  state  or  against  a  tions  that  persons  engaged  in  the 
receiver  thereof,  for  personal  injury  service  of  any  railroad  corporation, 
to  or  death  resulting  from  personal  foreign  or  domestic,  doing  business 

injury  of,  any  person,  while  in  the      in  this  state  or  in  the  service  of  a 
employment  of  such  corporation  or      receiver  thereof,  who  are  intrusted 
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1910  statute  held  unconstitutional. 

In  1910  a  statute  was  enacted  to  amend  the  labor 
law  in  relation  to  workmen's  compensation  in  certain 
dangerous  employments.^^' 

The  statute  enumerated  eight  classes  of  emplojrment 
deemed  to  be  especially  dangerous,  and  provided  that  if 
an  employee  coming  within  any  of  such  employments, 
was  injured  in  the  course  of  his  employment,  the  em- 
ployer should  be  liable  at  the  rates  of  compensation  set 
forth  in  the  statute,  thus  aboUshing  the  fellow-servant 
rule.^^" 


by  such  corporation  or  receiver 
with  the  authority  of  superintend- 
ence, control  or  command  of  other 
persons  in  the  employment  of  such 
corporation  or  receiver,  or  with  the 
authority  to  direct  or  control  any 
other  employee  in  the  performance 
of  the  duty  of  such  employee,  or 
who  have  as  a  part  of  their  duty  for 
the  time  being,  physical  control  or 
direction  of  the  movement  of  a  sig- 
nal, switch,  locomotive  engine,  car, 
train  or  telegraph  office  are  vice- 
principals  of  such  corporation  or 
receiver  and  are  not  feUow-servants 
of  such  injured  or  deceased  em- 
ployee. A  brakeman  signaling  to 
the  engineer  of  a  freight  train  was 
not  in  the  "physical"  control  or 
direction  of  the  movement  of  a 
"signal"  within  the  statute.  Hal- 
lock  V.  New  York,  O.  &  W.  R.  Co., 
197  N.  Y.  450,  90  N.  E.  1124  |fol- 
lowed  in  Eagen  v.  Buffalo  Union 
Ter.  R.  Co.,  200  N.  Y.  478,  93  N. 
E.  1110].  For  further  construction 
of  the  last  part  of  this  statute,  there 
being  practically  the  same  provision 
in  several  other  statutes,  see  pre- 
ceding subdivision  of  this  chapter, 
§§  574-583. 

549      Laws  1910,  c.  674  (Labor 
Law,  art   14a). 


550.  "§215.  Apphcation  of  Ar- 
ticle.— This  article  shall  apply  only 
to  workmen  engaged  in  manual  or 
mechanical  labor  in  the  following 
employments,  each  of  which  is 
hereby  determined  to  be  especially 
dangerous,  in  which  from  the  na- 
ture, conditions  or  means  of  pros- 
ecution of  the  work  therein,  extra- 
ordinary risks  to  the  life  and  limb 
of  workmen  engaged  therein  are 
inherent,  necessary  or  substantially 
unavoidable,  and  as  to  each  of 
which  employments  it  is  deemed 
necessary  to  establish  a  new  system 
of  compensation  for  accidents  to 
workmen. 

"1.  The  erection  or  demolition 
of  any  bridge  or  building  in  which 
there  is,  or  in  which  the  plans  and 
specifications  require,  iron  or  steel 
frame  work. 

"2.  The  operation  of  elevators, 
elevating  machines  or  derricks  or 
hoisting  apparatus  used  within  or 
on  the  outside  of  any  bridge  or 
building  for  the  conveying  of  ma- 
terials in  connection  with  the  erec- 
tion or  demolition  of  such  bridge 
or  building. 

"3.  Work  on  scaffolds  of  any 
kind  elevated  twenty  feet  or  more 
above  the  ground,  water  or  floor 
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This  statute  was  held  unconstitutional  on  the  ground 
that  it  imposed  liability  on  an  employer  independent 
of  any  act  of  negUgence  or  default  on  his  part,  and  there- 
fore deprived  him  of  his  property  without  due  process 
of  law."^    Furthermore,  the  statute  was  held  not  sus- 


beneath  in  the  erection,  construc- 
tion, painting,  alteration  or  repair 
of  buildings,  bridges  or  structures. 

,"4.  Construction,  operation,  al- 
teration or  repair  of  wires,  cables, 
switchboards  or  apparatus  charged 
with  electric  currents. 

"5.  All  work  necessitating  dan- 
gerous proximity  to  gunpowder, 
blasting  powder,  dynamite  or  any 
other  explosives,  where  the  same  are 
used  as  instrumentalities  of  the 
industry. 

"6.  The  operation  on  steam  rail- 
roads of  loooniotives,  engines, 
trains,  motors  or  cars  propelled  by 
gravity  or  steam,  electricity  or 
other  mechanical  power,  or  the  con- 
struction or  repair  of  steam  rail- 
road tracks  and  road  beds  over 
which  such  locomotives,  engines, 
trains,  motors  or  cars  are  operated. 

"7.  The  construction  of  tunnels 
and  subways. 

"8.  All  work  carried  on  under 
compressed  air. 

"§216.  Definitions. — The  words, 
'employer,'  'workman'  and  'em- 
ployment,' or  their  plurals,  used  in 
this  article,  shall  be  construed  to 
apply  to  all  the  employments  above 
described. 

"§  217.  Basis  of  LiabiUty.— If, 
in  the  course  of  any  of  the  employ- 
ments above  described,  personal 
injury  by  accident,  arising  out  of 
and  in  the  course  of  the  employ- 
ment after  this  article  takes  effect 
is  caused  to  any  workman  em- 
ployed therein,  in  whole  or  in  part, 


or  the  damage  or  injury  caused 
thereby  is  in  whole  or  in  part  con- 
tributed to  by 

"a.  A  necessary  risk  or  danger 
of  the  employment  or  one  inherent 
in  the  nature  thereof;  or 

"b.  Failure  of  the  employer  of 
such  workmen  or  any  of  his  or  its 
officers,  agents  or  employees  to  ex- 
ercise due  care,  or  to  comply  with 
any  law  affecting  such  employment; 
then  such  employer  shall,  subject 
as  hereinafter  mentioned,  be  liable 
to  pay  compensation  at  the  rates 
set  out  in  section  two  hundred  and 
nineteen-a  of  this  title;  provided 
that  the  employer  shall  not  be  liable 
in  respect  of  any  injury  which  does 
not  disable  the  workman  for  a  pe- 
riod of  at  least  two  weeks  from 
earning  fuU  wages  at  the  work  at 
which  he  was  employed,  and  pro- 
vided that  the  employer  shall  not 
be  liable  in  respect  of  any  injury 
to  the  workman  which  is  caused 
in  whole  or  in  part  by  the  serious 
and  wilful  misconduct  of  the  work- 
man." 

Section  219  provided  as  to  notice 
of  accident  and  section  219a  fixed 
the  scale  of  compensation.  Subse- 
quent sections  related  to  medical 
examinations,  procedure,  prefer- 
ences and  exemptions,  attorney's 
liens,  etc. 

551.    Ives  v.  South  Buffalo  R. 

Co., N.  Y. ,  94  N.  B.  431. 

Poverty  and  misfortune  from  every 
cause  are  detrimental  to  the  state. 
It  would  probably  conduce  to  the 
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tainable  as  a  proper  exercise  of  the  police  power.  "^ 
On  the  other  hand,  the  statute  was  held  not  objec- 
tionable  as  a  fanciful  or  arbitrary  classification  of  a 


welfare  of  all  eonoerned  if  there 
could  be  a  more  equal  distribution 
of  wealth.  Many  persons  have 
much  more  property  than  they  can 
use  to  advantage  and  many  more 
find  it  impossible  to  get  the  means 
for  a  comfortable  existence.  If  the 
legislature  can  say  to  an  employer, 
"You  must  compensate  your  em- 
ployee for  an  injury  not  caused  by 
you  or  by  your  fault,"  why  can  it 
not  go  further  and  say  to  the  man 
of  wealth,  "You  have  more  prop- 
erty than  you  need,  and  your 
neighbor  is  so  poor  that  he  can 
barely  subsist;  in  the  interest  of 
natural  justice  you  must  divide 
with  your  neighbor,  so  that  he  and 
his  dependents  shall  not  become  a 
charge  upon  the  state"?  The  ar- 
gument that  the  risk  to  an  em- 
ployee should  be  borne  by  the  em- 
ployer, because  it  is  inherent  in  the 
employment,  may  be  economically 
sound;  but  it  is  at  war  with  the 
legal  principle  that  no  employer 
can  be  compelled  to  assume  a  risk 
which  is  inseparable  from  the  work 
of  the  employee,  and  which  may 
exist  in  spite  of  a  degree  of  care  by 
the  employer  far  greater  than  may 
be  exacted  by  the  most  drastic 
law.  If  it  is  competent  to  impose 
upon  an  employer,  who  has  omit- 
ted no  legal  duty  and  has  com- 
mitted no  wrong,  a  liability  based 
solely  upon  a  legislative  fiat  that 
his  business  is  inherently  dangerous, 
it  is  equally  competent  to  visit 
upon  him  a  special  tax  for  the  sup- 
port of  hospitals  and  other  char- 
itable institutions,  upon  the  theory 


that  they  are  devoted  largely  to  the 
alleviation  of  ills  primarily  due  to 
his  business.  In  its  final  and  sim- 
ple analysis  that  is  taking  the  prop- 
erty of  A.  and  giving  it  to  B.,  and 
that  cannot  be  done  under  our 
Constitutions.     Id. 

552.  "With  all  due  respect  to 
the  members  of  the  commission, 
we  beg  to  observe  that  the  statute 
enacted  in  conformity  with  their 
recommendations  does  not  stop  at 
reversing  the  common  law.  It  at- 
tempts to  reverse  the  very  provis- 
ions of  the  Constitution  which,  the 
commissioners  admit,  are  obviously 
beyond  the  reach  of  the  legislature. 
We  cannot  understand  by  what 
power  the  legislature  can  take  away 
from  the  employer  a  constitutional 
guaranty  of  which  the  employee 
may  not  also  be  deprived.  If  it  is 
beyond  the  power  of  the  legislature 
to  take  from  the  representatives 
of  deceased  employees  their  rights 
of  action  under  the  Consti- 
tution, by  what  measure  of  power 
or  justice  may  the  legislature  as- 
sume to  take  from  the  employer 
the  right  to  have  his  liability  de- 
termined in  an  action  at  law?  Con- 
ceding, as  we  do,  that  it  is  within 
the  range  of  proper  legislative  ac- 
tion to  give  a  workman  two  rem- 
edies for  a  wrong,  when  he  had  but 
one  before,  we  ask:  By  what 
stretch  of  the  police  power  is  the 
legislature  authorized  to  give  a 
remedy  for  no  wrong?  If,  before 
the  passage  of  this  law,  the  em- 
ployer had  a  right  to  a  jury  trial 
upon  the  question  of  liability,  where 
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number  of  employinents  and  therefore  in  violation  of 
the  constitutional  provision  as  to  the  equal  protection 
of  the  laws."' 

Consent  to  compensation  plan. 

Although  a  distinct  part  of  the  1910  statute  was  held 
unconstitutional,  as  just  stated,  yet  certain  provisions 
added  by  amendment  in  1910  and  providing  for  a  scheme 
of  compensation  for  personal  injuries  where  both  em- 
ployer and  employee  consent  thereto,  are  not  affected 
by  such  decision."^ 

This  statute  is  in  many  respects  more  or  less  similar 
to  the  California  statute  already  set  forth  at  length, 
both  being  fashioned  after  the  Compensation  Act  in 
force  in  England."^* 


and  how  did  he  lose  it?  Can  it  be 
taken  from  him  by  the  mere  asser- 
tion that  this  statute  only  reverses 
the  common-law  doctrine  that  the 
employee  assumes  the  risk  of  his 
employment?  It  would  be  quite 
as  logical  and  effective  to  argue 
that  this  legislation  only  reverses 
the  laws  of  nature,  for  in  every- 
thing within  the  sphere  of  human 
activity  the  risks  which  are  inher- 
ent and  unavoidable  must  fall  upon 
those  who  are  exposed  to  them. 
We  must  admit  that  what  the  leg- 
islature may  prohibit  it  may 
absolutely  control.  Where  the 
right  to  exist,  as  in  case  of  corpora- 
tions, depends  upon  the  will  of  the 
legislature,  that  right  may  be 
granted  subject  to  prescribed  con- 
ditions. In  such  a  case  an  em- 
ployer may  be  made  an  insurer  of 
the  safety  of  his  employees  as  a 
condition  of  the  permission  to  en- 
gage in  business.  But  when  an 
industry  or  calling  is  per  se  lawful 
and  open  to  aU,  and  therefore  be- 
yond the  prohibitive  power  of  the 
legislature,    the   right   of   govern- 


mental control  is  subject  to  such 
reasonable  enactments  as  are  di- 
rectly designed  to  conserve  health, 
safety,  comfort,  morals,  peace,  and 
order.  Lochner  v.  New  York,  198 
U.  S.  45,  25  Sup.  Ct.  539,  49  L.  Ed. 
937.  For  the  failure  of  an  em- 
ployer to  observe  such  reg^ulations, 
the  legislatm-e  may  unquestion- 
ably enact  direct  penalties  or  cre- 
ate presumptions  of  fault  which,  if 
not  rebutted  by  proof,  may  be  re- 
garded as  suflBcient  evidence  of 
liability  for  damages.  That  must 
be  the  extreme  limit  of  the  police 
power,  for  just  beyond  is  the  Con- 
stitution, which,  in  substance  and 
effect,  forbids  that  a  citizen  shall 
be  penalized  or  subjected  to  liabil- 
ity unless  he  has  violated  some  law 
or  has  been  guilty  of  some  fault." 

Ives  V.  South  Buffalo  R.  Co., 

N.  Y. ,  94  N.  E.  431. 

553.  Ives  V.  South  Buffalo  R. 
Co., N.  Y. ,  94  N   E.  431. 

554.  See  Consol.  Laws,  c.  31, 
§§  205-212,  added  by  Laws  1910, 
c.  352. 

554a.     See  supra,  §  609. 
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§  693.  Common  law  rule. 

The  general  rule  that  where  several  persons  are  en- 
gaged in  the  same  general  service  and  one  is  injured  by 
the  carelessness  of  another,  the  employer  is  not  respons- 
ible, was  early  said  to  be  too  well  settled  to  be  disputed.  ^^^ 

The  question  which  is  most  common,  and  as  to  which 
the  courts  are  not  agreed,  is  to  determine  what  employees 
are  included  in  the  term  fellow-servant,  ia  particular 
'instances,  under  the  circumstances  and  conditions  ex- 
isting at  the  time  of  the  alleged  injury.  The  court  of 
appeals  of  this  state  as  early  as  May,  1872,  was  called 
upon,  as  it  had  been  before,  to  determine  the  question, 
and  forcibly  gave  expression  to  a  rule  which  it  adopted 
as  a  test  to  be  applied  in  particular  cases,  which  n^le 
in  the  main  has  been  followed  by  the  courts  of  this  state 
ever  since.  Thus,  it  was  said  that  a  master  is  not  liable 
for  injuries  resulting  from  the  negligence,  carelessness 
or  misconduct  of  a  fellow-servant  engaged  in  the  same 
general  business,  nor  is  the  liability  of  the  master  en- 
larged when  the  servant  who  has  sustained  an  injury 
is  of  a  grade  of  the  service  inferior  to  that  of  the  servant 
or  agent  whose  negligence,  carelessness  or  misconduct 
has  caused  the  injury,  if  the  service  of  each,  in  his  par- 
ticular labor,  are  directed  to  the  same  general  end,  and 
though  the  inferior  grade  is  subject  to  the  control  and 
direction  of  the  superior  whose  act  or  omission  has 
caused  the  injury,  the  rule  is  the  same,  nor  is  it  necessary 
to  exempt  the  master  from  liabiUty  that  the  sufferer 
and  the  one  who  causes  the  injury  should  be  engaged 
at  the  time,  in  the  same  particular  work.  If  they  are 
in  the  employment  of  the  same  master,  engaged  in  the 
same  common  work,  and  performing  duties  and  services 
for  the  same  general  purposes,  the  master  is  not  Uable. 

555.    Russell  v.  Hudson  River  v.  Roeliester  &  Sjrraeuse  R.  Co., 

R.  Co.,  17  N.  Y.  134.     This  rule  17  N.  Y.  153;  Russel    v.  Hudson 

was  first  approved  in  this  state  in  River  R.  Co.,  17  N.  Y.  134;  Boldt 

Brown  v.  Maxwell,  6  Hill.  594,  and  v.  New  York  Cent.  R.  Co.,  18  N. 

followed  by  Coon  v.  Syracuse  &  Y.  432,  and  Wright  v.  New  York 

Utica  R.  Co.,  1  Seld.  492;  Sherman  Cent.  &  H.  R.  R.  Co.,  25  N.  Y.  562. 
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Thie  master  is  liable  for  Ms  (the  master's)  own  personal 
negligence  or  want  of  care  and  prudence,  and  for  his 
own  personal  act  or  misconduct,  occasioning  injury  and 
damage  to  his  servant,  and  such  neghgence,  want  of 
care  and  prudence,  act  or  misconduct,  may  be  shown 
in  the  mismanagement  of  the  master's  affairs,  in  the 
selection  and  employment  of  unfit  and  incompetent 
agents  or  servants,  or  the  furnishing  of  improper  and 
unsafe  machinery,  implements,  faeihties  or  materials  for 
the  use  or  labor  of  the  servant."* 

This  rule  of  non-delegable  duties  was  not  at  first 
recognized  in  this  state  and  there  was  considerable 
uncertainty  among  the  judges  as  shown  by  early  de- 
cisions."^ 


656.  Lardng  v.  New  York  Cent. 
R.  Co.,  49  N.  Y.  521,  10  Am.  Rep. 
417. 

657.  The  general  doctrine  was 
recognized  in  the  former  case  of 
Wright  V.  Railway  Co.,  25  N.  Y. 
562.  It  was  more  extended  in  its 
application,  it  being  held  that  those 
agents  or  servants  to  whom  the 
master  had  delegated  its  duty, 
such  as  the  employment  of  serv- 
ants and  supply  of  materials,  appli- 
ances and  the  Uke,  were  fellow- 
servants  of  those  who  were  to  use 
them.  There  it  was  said:  "The 
cases  cited  above  show  that  for 
the  negligence  of  a  foreman  or  a 
superintendent  the  master  is  no 
more  liable  than  for  the  negligence 
of  any  other  servant;  and  it  can 
make  no  difference  in  principle  that 
the  negligence  is  in  the  selection 
of  materials,  the  implements  or  the 
agents  for  the  performance  of  a 
given  work,  instead  of  directing  the 
time,  mode  or  manner  of  doing  the 
work."  This  doctrine  was  urged 
in  the  subsequent  case  in  the 
court,  Laning  v.  Railway  Co.,  su- 


pra, and  it  was  said  in  substance, 
that  if  it  should  prevail  it  would  in 
most  cases  relieve  a  corporate  body 
and  any  employer  who  acts  through 
general  superintendents,  from  lia- 
bility to  servants  for  injuries  occa^ 
sioned  by  imperfect  and  defective 
machinery,  by  unsafe  mechanical 
means  and  appliances  of  any  kind, 
and  by  all  incompetent  and  un- 
skillful sub-agents  furnished  with- 
out due  care."  The  court  say, 
after  stating  that  such  statement 
in  the  opinion  was  obiter,  not 
necessary  to  the  disposition  of 
the  case:  "We  may  refuse  to 
be  bound  by  it  so  far  as  this 
question  is  concerned.  We  should 
not  hold  as  there  enunciated,  unless 
it  is  the  clear  result  of  former  de- 
cisions." It  is  then  stated  that 
Farwell  v.  B.  &  W.  R.  R.,  4  Mete. 
49,  38  Am.  Dee.  339,  leads  to  an- 
other conclusion,  and  the  court 
then  defines  the  master's  duty  as 
therein  expressed  or  intimated, 
which  is  in  effect,  as  stated  in  a 
former  part  of  this  work,  the  em- 
ployment of  competent  servants. 
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So  the  duties  of  inspection  and  repairs  are  personal 
to  the  master  so  that  he  cannot  escape  hability  by  del- 


sufficient  in  number,  reasonably 
safe  appliances,  and  that  it  is  not 
enough  to  satisfy  the  affirmative 
duty  or  contract  of  the  master,  that 
he  selects  one  or  more  than  one,  gen- 
eral agent  of  approved  skill  and  fit- 
ness. It  is  for  the  master  to  do  by 
himself  or  by  some  other,  and  when 
it  is  done  and  not  till  then  is  his  duty 
met  or  his  contract  kept.  Speak- 
ing with  reference  to  corporate  bod- 
ies, they  "must  of  the  necessity  of 
their  being,  act  through  agents  and 
in  the  large  enterprises  and  busi- 
ness pursuits  of  the  times,  the  ne- 
cessity is  almost  as  stringent  upon 
very  many  other  employers.  But 
they  may  not  avoid  the  duty  which 
they  owe  to  their  servants  of  fur- 
nishing them  with  sound  mechan- 
ical contrivances  and  accompanying 
them  with  competent  fellows,  by 
conferring  upon  superior  servants 
the  duty  of  selection  and  purchas- 
ing or  hiring."  In  the  subsequent 
case  of  Flike  v.  Boston  &  Albany 
R.  R.  Co.,  53  N.  Y.  549,  13  Am. 
Rep.  545,  the  foregoing  rule  was 
recognized  and  forcibly  expressed. 
Thus  it  was  said:  "The  true  rule 
is  to  hold  the  corporation  liable  for 
negligence  or  want  of  proper  care 
in  respect  to  such  acts  and  duties 
as  it  is  required  to  perform  and  dis- 
charge as  master  or  principal,  with- 
out regard  to  the  rank  or  title  of 
the  agent  intrusted  with  their  per- 
formance. As  to  such  acts  the 
agent  occupies  the  place  of  the  cor- 
poration and  the  latter  should  be 
deemed  present,  and  consequently 
liable  for  the  manner  in  which  they 
are  performed.     If  an  agent  em- 


ploys unfit  servants,  his  fault  is 
that  of  the  corporation  because  it 
occurred  in  the  performance  of  the 
principal's  duty,  although  an  agent 
himself.  So  in  providing  machin- 
ery or  materials  and  in  the  general 
arrangement  and  management  of 
the  business,  he  is  in  the  discharge 
of  the  duty  pertaining  to  the  prin- 
cipal." In  the  subsequent  case  of 
Crispin  v.  Babbitt,  81  N.  Y.  316, 
37  Am.  Rep.  521,  the  doctrine  of 
the  foregoing  case  was  recognized, 
but  apparently  a  limitation  was 
expressed  upon  the  general  lan- 
guage there  used,  or  rather  a  more 
definite  statement  of  the  applica- 
tion of  the  rule.  It  was  repeated: 
"The  liability  of  the  master  does 
not  depend  upon  the  grade  or  rank 
of  the  employee  whose  negligence 
causes  the  injury.  A  superintend- 
ent of  a  factory,  although  having 
the  power  to  employ  men  or  repre- 
sent the  master  in  otherrespects,is, 
in  the  management  of  the  machin- 
ery, a  fellow-servant  of  the  other 
operatives.  On  the  same  princi- 
ple, however  low  the  grade  or  rank 
of  the  employee,  the  master  is 
liable  for  injuries  caused  by  him  to 
another  servant,  if  they  result  from 
the  omission  of  some  duty  of  the 
master  which  he  has  confided  to 
such  inferior  employee.  .  .  . 
The  liability  of  the  master  is  thus 
made  to  depend  upon  the  character 
of  the  act  in  the  performance  of 
which  the  injury  arises,  without  re- 
gard to  the  rank  of  the  employee 
performing  it.  If  it  is  one  pertain- 
ing to  the  duty  the  master  owes  to 
his  servants,  he  is  responsible  to 
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egating  them,"*  and  the  same  is  true  as  to  employing 
a  sufficient  number  of  co-workers."^ 


them  for  the  manner  of  its  per- 
formance. The  converse  of  the 
proposition  necessarily  follows.  If 
the  act  is  one  which  pertains  only 
to  the  duty  of  an  operative,  the 
employee  performing  it  is  a  mere 
servant,  and  the  master,  although 
liable  to  strangers,  is  not  liable  to 
a  fellow-servant  for  its  improper 
performance."  It  will  be  found 
by  reference  to  these  cases,  that 
the  rule  thus  established  in  this 
state,  was  not  the  result  of  unanim- 
ity among  the  judges.  There  was 
dissent  in  all  the  cases,  and  the  doc- 
trine so  clearly  and  forcibly  ex- 
pressed in  the  last  was  only  adopted 
by  a  bare  majority  of  one.  The 
dissenting  opinion  was  directed 
mainly  to  the  proposition  that  an 
employee,  such  as  a  superintend- 
ent, could  occupy  a  dual  relation; 
that  when  in  the  performance  of 
duties  personal  to  the  master  he 
was  a  vice-principal,  and  when  in 
the  performance  of  duties  which 
pertain  to  a  servant,  he  was  a  fel- 
low-servant. The  argument  was 
that  the  master  was  liable  for  the 
acts  of  such  an  agent  on  the  ground 
that  he  stood  in  the  place  of  the 
master,  his  alter  ego  so  to  speak, 
and  hence  that  in  all  he  did,  wheth- 
er in  performance  of  personal  du- 
ties imposed  upon  the  master,  or 
those  pertaining  to  an  ordinary 
employee,  it  was  in  fact  the  act  of 
the  master.  Such  is  the  doctrine 
of  the  courts  of  Ohio  and  the  courts 
of  some  of  the  states.  As  stated  in 
Cullen  V.  Norton,  126  N.  Y.  1,  26 
N.  E.  905,  the  doctrine  of  Crispin 
V.  Babbitt,  81  N.  Y.  516,  37  Am. 


Rep.  521,  with  respect  to  the  dual 
capacity  of  a  superintendent,  has 
never  been  receded  from  by  this 
court. 

558.  The  rule  was  applied  and 
stated  where  an  engineer  was 
killed  by  the  explosion  of  a  boiler 
caused  by  defects,  which  it  was 
alleged  the  defendant's  mechanics 
ought  to  have  discovered.  To  the 
suggestion  that  the  negligence  of 
the  mechanics  was  that  of  a  co- 
employee,  the  following  rule  was 
stated:  "The  acts  which  the  mas- 
ter, as  such,  is  bound  to  perform 
for  the  safety  and  protection  of 
his  employees,  cannot  be  delegated 
so  as  to  exonerate  the  former  from 
liability  to  a  servant  who  is  injured 
by  the  omission  to  perform  the  act 
or  duty,  or  by  its  negligent  per- 
formance, and  this  whether  the 
non-feasance  or  misfeasance  is  that 
of  a  superior  officer,  agent  or  serv- 
ant, to  whom  the  doing  of  the  act 
or  the  performance  of  the  duty  has 
been  committed.  In  either  case, 
in  respect  to  such  act  or  duty,  the 
servant  who  undertakes  it,  or  omits 
to  perform  it,  is  the  representative 
of  the  master,  and  not  a  mere  co- 
servant  with  the  one  who  sustains 
the  injury.  The  act  or  omission 
is  the  act  or  omission  of  the  master, 
irrespective  of  the  grade  of  the  ser- 
vant, whose  negligence  caused  the 
injury,  or  of  the  question  whether  it 
was  or  was  not  practicable  for  the 
master  to  act  personally,  or  whether 
he  did  or  did  not  do  aU  that  he  per- 
sonally could  do,  by  substituting 
competent  servants  or  otherwise, 
to   seciu:e   the   safety   of  his  em- 
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General  manager  and  head  of  department  rule. 
It  is  uniformly  held  that  the  general  manager  of  the 


ployees."  Fuller  v.  Jewett,  80  N. 
Y.  46,  26  Am.  Rep.  575.  Wtere 
an  employee  was  injured  by  reason 
of  a  defective  brake,  wMoh  defect, 
it  is  claimed,  would  have  been  dis- 
covered if  proper  inspection  had 
been  made,  upon  the  question 
whether  the  neglect  of  the  inspect- 
ors to  properly  perform  their  du- 
ties was  chargeable  to  the  master 
or  was  the  omission  of  a  fellow- 
servant  it  was  said:  "Proper  in- 
spection to  discover  defects,  is  a 
part  of  the  master's  duty.  The 
master  is  never  exonerated  by  the 
negligent  omission  of  subordinates 
to  perform  duties  which  are  im- 
posed upon  him  in  his  character  as 
master,  resulting  in  injury  to  other 
employees,  even  though  proper 
rules  have  been  adopted."  Bailey 
v.  Rome,  W.  &  0.  R.  Co.,  139  N. 
Y.  302,  34  N.  E.  918.  It  was  held, 
however,  in  an  early  case,  that 
those  servants  who  were  engaged 
to  inspect  the  condition  of  struc- 
tures of  a  railroad  company,  such 
as  bridges,  were  fellow-servants 
of  those  operating  trains.  That 
the  master  had  met  the  measure 
of  his  duty  in  providing  fit  and 
competent  servants  and  adequate 
materials  and  resources  for  the 
work.  This  was  a  pioneer  case, 
and  the  distinction  announced  in 
later  cases  between  servants  who 
are  engaged  in  respect  to  the  appli- 
ances and  those  operating  them, 
was  not  observed.  Warner  v. 
Erie  Ry.  Co.,  39  N.  Y.  468.  So  it 
was  held,  where  an  employee  was 


killed  while  upon  a  car  loaded  with 
timber  at  a  way  station,  which  was 
to  be  taken  into  a  train  and  was 
being  moved  by  a  switch  engine  to 
the  main  track,  the  brake  being 
useless  by  reason  of  the  manner 
in  which  the  lumber  was  loaded, 
whereby  a  collision  occurred,  and 
it  appeared  that  the  defendant's 
rules  made  it  the  duty  of  the  sta- 
tion master  to  either  inspect  the 
car  himself  or  have  some  one  do  it 
before  it  was  taken  out,  and  if  this 
duty  had  been  performed,  the  im- 
proper loading  would  have  been 
discovered,  it  was  held,  as  the  de- 
fendant had  provided  a  safe  car, 
and  a  system  and  competent  men 
for  its  inspection,  for  injuries  re- 
sulting to  an  employee  for  their 
neglect  of  this  duty  it  was  not 
liable.  Byrne  v.  N.  Y.,  L.  E.  & 
W.  R.  Co.,  113  N.  Y.  251,  10  N.  E. 
539,  4  L.  R.  A.  151. 

559.  The  failure  of  the  conduc- 
tor of  a  freight  train,  to  employ  or 
secure  a  brakeman  in  a  ease  where 
one  employed  failed  to  appear,  and 
in  starting  the  train  with  an  insuf- 
ficient force,  as  a  result  of  which 
negligence  a  brakeman  was  killed, 
was  held  not  the  neglect  of  a  fellow- 
servant.  It  was  the  duty  of  the 
master  to  see  that  sufficient  men 
were  upon  the  train  when  it  started 
to  properly  man  it,  and  whoever 
failed  in  performing  this  duty,  his 
neglect  was  chargeable  to  the  mas- 
ter. Flike  V.  Boston  &  Albany  R. 
Co.,  53  N.  Y.  549,  13  Am.  Hep. 
545. 
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entire  business  of  a  corporation  stands  in  its  place;  is 
its  alter  ego.^^° 

Where  there  are  distinct  departments  of  the  business, 
the  question  arises  to  what  extent  the  general  manager 
so  to  speak,  of  each  such  department,  represents  the  master, 
as  to  his  personal  acts  or  conduct.  It  is  held,  as  stated, 
that  a  mere  superintendent  of  a  factory  ■with  power  to 
hire  and  discharge  workmen,  does  not  so  represent  him. 
It  was  held  that  a  superintendent  over  aU  the  foremen, 
of  which  there  were  a  number,  in  the  absence  of  the 
president  of  the  corporation,  was  such  a  representative 
of  the  master.  "1 

The  general  statement  is  made  that  when  the  general 
management  and  control  of  an  industrial  enterprise  or 
establishment  is  delegated  to  a  superintendent  with 
power  to  hire  and  discharge  servants,  to  direct  their 
labors,  and  obtain  and  employ  suitable  means  and  appli- 
ances for  the  conduct  of  the  business,  such  superin- 
tendent stands  in  the  place  of  the  master."^ 

A  foreman  in  charge  of  a  quarry  and  operations  therein 
was  held  not  to  represent  the  master  in  the  matter  of  the 
details  of  the  work  or  methods  adopted,  or  in  the  matter 
of  his  personal  negUgence.^®' 

The  important  question  is,  where  is  the  dividing  line? 
Does  it  stop  with  the  general  manager  of  the  entire  busi- 
ness of  the  corporation  or  may  it  include  those  in  the 
absolute  charge  of  a  separate  and  distinct  department 
of  it?"* 

560.  O'Brien  v.  Buffalo  Furnace  to  work,  and  the  master  was  liable 
Co.,  183  N.  Y.  317,  76  N.  B.  171.  whether  the  duty  devolved  upon  a 

561.  Connolly  v.  Hall  &  Grand  superintendent  or  subordinate. 
Const.  Co.,  192  N.  Y.  182,  84  N.  E.  663.     Cullen  v.  Norton,  126  N. 
807.  Y.  1,  26  N.  E.  905. 

562.  Pantzar  v.  Tilly  Foster  564.  In  Crispin  v.  Babbit,  81 
I.  M.  Co.,  99  N.  Y.  368,  2  N.  E.  24;  N.  Y.  516,  37  Am.  Rep.  521,  the  of- 
Corcoran  v.  Holbrook,  59  N.  Y.  fending  agent  was  styled  superin- 
517,  17  Am.  Rep.  369.  However,  tendent  and  manager  and  had  gen- 
in  these  oases,  the  neglect  of  duty  eral  charge  of  the  particular  work, 
on  their  part  related  to  the  per-  the  proprietor  being  seldom  prea- 
formance  of  the  master's  duty  in  ent,  and  as  we  have  seen,  he  was 
respect  to  maintaining  a  safe  place  held  to  be  a  fellow-servant  in  the 
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The  rule  in  this  respect  was  stated  as  follows:  A 
master  is  not  responsible  to  an  employee  for  the  negli- 
gent act  of  a  competent  and.  proper  foreman  to  whom 
there  had  been  no  delegation  of  power  and  control  of 
the  business  or  a  branch  thereof,  but  who  is  simply 
charged  with  special  duties,  performing  them  under  the 
direction  of  the  master,  the  latter  retaining  general 
control  and  supervision.  It  is  only  where  the  master 
withdraws  from  the  management  of  the  business,  in- 
trusting it  to  a  middle  man  or  superior  servant,  or  where, 
as  in  case  of  a  corporation,  the  business  is  of  such  a  nature 
that  the  general  management  and  control  thereof  is 
necessarily  committed  to  agents,  that  the  master  can  be 
held  hable  to  a  subordinate  for  the  negUgence  of  one  of 
those  acting  in  his  stead.  ^^^ 

Details  of  work. 

The  rule  in  this  state  is  that  matters  relating  to  the 
mere  detail  of  the  work,  where  the  master  has  furnished 
adequate  means  therefor,  may  be  intrusted  to  servants 
where  he  has  performed  his  duty  in  the  first  instance. ^^^ 

act  of  letting  on  steam,  whicli  set  to  the  repairs  and  the  condition  of 
in  motion  the  gears  which  resulted  appliances  and  the  safety  of  the 
in  the  injury  to  the  plaintiff.  While  place  where  servants  worked.  Ma- 
in Hankins  v.  N.  Y.,  L.  E.  &  W.  R.  lone  v.  Hathaway,  64  N.  Y.  5,  21 
Co.,  142  N.  Y.  416,  37  N.  E.  466,  Am.  Rep.  573.  This  case  is  often 
40  Am.  St.  Rep.  616,  25  L.  R.  A.  cited.  Its  doctrine  as  expressed 
396,  it  was  said  in  reference  to  a  is  undoubtedly  correct,  but  its  ap- 
train  dispatcher,  that  when  he  plication  to  the  facts  can  hardly  be 
originates  and  promulgates  such  said  to  be  in  accord  with  the  doc- 
orders  as  was  given,  he  is  acting  as  trine  of  the  court  as  pronounced  in 
the  master  or,  as  it  is  said,  his  alter  later  cases. 

ego,  and  the  master  is  liable  for  the  566.     Hogan  v.  Smith,  125  N.  Y. 

negligence  of  the  agent  he  has  em-  774,  26  N.  E.  742.     See  also  Hus- 

ployed  to  do  his,  the  master's  par-  sey  v.  Coger,  112  N.  Y.  614,  20  N. 

tieular  work.     It  was  held,  how-  E.  556,  8  Am.  St.  Rep.  787,  3  L.  R. 

ever,  that  it  was  the  master's  duty  A.  559.     Where  a  feUow-servant, 

to   originate   and   formiilate   such  in  the  presence  of  one  who  was  the 

orders  and  hence  he  was  perform-  alter  ego  of  the  master,  attempted 

ing  a  personal  duty  of  the  master,  to  push  or  pack  dynamite  into  a 

565.     This  rule  was  applied  to  pipe  by  the  use  of  a  steel  rod  in- 

a  servant  whose  duties  were  to  see  stead  of  a  wooden  stick,  a  method 
2  M.  &  S.— 58 
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highly  dangerous,  it  was  a  question 
tor  the  jury  whether  such  general 
manager  should  not  have  inter- 
vened on  the  instant,  and  dis- 
charged such  foreman  unless  he 
properly  prosecuted  the  work.  If 
he  had  done  so  the  injury  might 
have  been  avoided.  His  negli- 
gence was  chargeable  to  the  mas- 
ter, the  negligence  not  being  in  re- 
gard to  a  detail  of  the  work.  O'Bri- 
en V.  Buffalo  Furnace  Co,  183  N. 
Y.  317,  76  N.  E.  171.  See  also 
Connolly  v.  HaU  &  Grand  Const. 
Co.,  192  N.  Y.  182,  84  N.  E.  807. 
A  foreman  who  has  been  informed 
by  a  third  person  that  an  appliance 
theretofore  used  by  the  latter,  not 
furnished  by  the  master,  but  in- 
serted by  the  workmen  in  a  tem- 
porary platform,  for  which  suit- 
able material  has  been  furnished 
by  their  master,  is  insufficient,  and 
both  the  foreman  and  such  em- 
ployees unite  in  determining  that 
the  structure  is  safe,  they  are  fel- 
low-servants. At  most  it  is  but  an 
error  of  judgment,  relating  to  a 
detail  of  the  work.  Kimmer  v. 
Weber,  151  N.  Y.  417,  45  N.  B. 
860,  56  Am.  St.  Rep.  630.  An  apt 
illustration  of  the  application  of 
this  rule  appears  where  a  locomo- 
tive pushing  a  snow  plow  for  the 
purpose  of  removing  snow  from  a 
railroad  track,  was  derailed  and 
overturned  by  ice  formed  between 
the  rails.  It  was  contended  that 
the  master  was  liable  for  injury  to 
an  employee  on  the  train  caused 
thereby,  on  the  ground  of  negli- 
gence in  not  supplying  a  safe  place 
of  work.  It  was  held  that  the  real 
question  in  the  case  was  whether 
the  railroad  company  was  negli- 
gent in  the  conduct  of  the  work  of 
removing  snow  from  its  tracks.    It 


was  said:  "This  distinction  is  of 
vital  importance  because  the  fur- 
nishing of  a  place  to  work  is  apart 
of  the  master's  duty  and  in  the  dis- 
charge of  that  duty  he  is  respons- 
ible for  the  negligence  of  any  of  his 
employees,  while  as  to  the  eon- 
duct  of  the  work,  he  is  responsible 
only  for  his  own  negligence  or  that 
of  his  alter  ego,  not  for  the  negli- 
gence of  a  co-servant.  ...  It 
is  unnecessary  to  consider  whether 
as  to  train  crews  engaged  in  the 
ordinary  transportation  of  passen- 
gers and  freight,  the  removal  of 
snow  is  to  be  deemed  a  detail  of  the 
single  common  work  of  operating, 
the  railroad  in  which  they  are  all 
engaged.  Such  was  plainly  the 
case  as  to  the  plaintiff's  intestate 
for  the  very  work  in  which  he  was  en- 
gaged, was  the  removal  of  the  snow." 
It  was  further  stated:  "If  we  as- 
sume that  it  was  the  track  walker's 
duty  to  have  pointed  out  particu- 
lar places  where  the  snow  plow 
should  have  been  halted  and  the 
ice  removed  by  hand,  that  in  our 
opinion,  is  not  a  part  of  the  mas- 
ter's duty  to  see  to  a  roadway,  but 
a  detail  of  the  work  of  removing 
the  snow,  and  the  negligence  of  the 
trackwalker  was  that  of  a  fellow- 
servant."  Neagle  v.  Syracuse,  B. 
&  N.  Y.  R.  Co.,  185  N.  Y.  270,  77 
N.  E.  1064,  25  L.  R.  A.  321,  n.  s. 
The  court  refers  to  Brick  v.  Roch- 
ester, N.  Y.  &  P.  R.  Co.,  98  N.  Y. 
211,  as  sustaining  the  position  as- 
sumed. That  was  a  case  where  an 
employee  engaged  in  the  repair  of 
a  dilapidated  railroad,  riding  on  a 
construction  train,  was  killed  by 
the  derailment  of  the  cars.  The 
foreman  was  charged  with  the 
duty  of  seeing  that  the  crossings 
were  safe.    Frozen  mud  and  ice  at 
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This  rule  has  been  applied  to  scaffolds,^"  removal  of 
loose  stone  in  a  cut;^^^  digging  clay  from  bank;^^^  oiling 
and  cleaning  of  appliances;""  Lighting  of  lamps  furnish- 


a  crossing  derailed  the  train.  It 
was  held  that  the  negligence  of  the 
foreman  in  this  work  was  the  neg- 
ligence of  a  fellow-servant. 

667.  The  rule  was  applied  to  a 
platform  or  scaffold,  voluntarily- 
constructed  by  employees  accord- 
ing to  their  own  judgment.  It  was 
said:  A  master  is  not  responsible 
to  his  servant  for  the  negligent  per- 
formance of  some  detail  of  the 
work  intrusted  to  the  servant, 
whatever  may  have  been  the  grade 
of  the  servant  who  executed  such 
detail.  If  it  is  the  work  of  a  serv- 
ant and  he  volunteers  to  perform 
it  and  the  master  is  not  at  fault  in 
furnishing  proper  materials,  there 
is  no  breach  of  duty  on  the  part  of 
the  latter.  Kimmer,  Admr.  v. 
Weber,  151  N.  Y.  417,  45  N.  B. 
860,  56  Am.  St.  Rep.  630. 

568.  The  rule  was  also  applied 
where  a  foreman  in  a  cut  attempted 
after  a  blast  to  remove  a  loose  stone 
from  the  top  of  the  bank  and 
failed.  It  was  said  that  where  an 
employer  has  provided  competent 
workmen  to  remove  loose  stone 
left  in  a  rock  cutting,  after  a  blast, 
and  their  foreman  whose  compe- 
tency is  unquestioned,  has  failed, 
after  an  effort  to  do  so,  to  remove 
a  large  stone,  the  master  is  not 
liable  to  one  of  the  workmen  whom 
he  directed  to  go  to  work  in  the 
cutting,  occasioned  by  a  fall  of 
the  stone  a  few  hours  afterwards, 
since  the  employer  had  the  right 
to  intrust  the  details  of  the  work 
to  his  foreman  and  the  other  work- 
men, and  if  the  accident  was  the 


result  of  some  negligent  act  of  com- 
mission or  omission  in  their  midst, 
the  negligence  was  that  of  a  fellow- 
servant.  Capasso  v.  WooKolk,  163 
N.  Y.  472,  57  N.  E.  760.  The  case 
of  Perry  v.  Rogers,  157  N.  Y.  251, 
51  N.  E.  1021,  is  very  similar  as 
to  the  facts,  and  the  conclusion 
reached  was  the  same. 

569.  Where  an  employee  of  the 
state  was  engaged,  under  the  direc- 
tion of  the  captain  of  the  state  boat, 
in  digging  clay  from  a  bank  and 
loading  it  on  the  boat,  and  while 
digging  under  the  bank,  the  over- 
hanging earth  which  had  been 
loosened  by  the  captain,  fell  upon 
and  injured  him,  the  foregoing  rule 
was  applied.  Loughlin  v.  State  of 
New  York,  105  N.  Y.  159,  11  N.  E. 
371.  Where  the  operations  of  re- 
moving dirt  from  a  bank  of  earth 
by  a  steam  shovel,  the  caving  in  of 
the  bank  being  an  ever  present 
possibility,  which  required  the  ex- 
ercise of  active  vigilance  to  guard 
against  it,  the  master  has  a  right 
to  delegate  that  duty  to  a  compe- 
tent foreman,  and  is  not  liable  for 
his  neghgence  or  error  of  judgment, 
if  any,  in  performing  that  duty. 
This  was  not  a  case  for  the  appli- 
cation of  the  rule  that  the  master 
must  furnish  a  reasonably  safe 
place.  Russell  v.  Lehigh  Valley 
R.  R.  Co.,  188  N.  Y.  344,  81  N.  E. 
122,  19  L.  R.  A.  344,  n.  s. 

570.  A  foreman  whose  duty  it 
is  to  see  that  appliances  are  prop- 
erly cleaned  and  oUed,  is  a  fellow- 
servant  of  employees  injured  by 
reason  of  failure  of  duty  in  that 
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ed;"^  placing  belt  on  pulley  machine  in  motion;"^  posi- 
tion of  car  of  dynamite  in  train;"'  etc. 

An  act  of  superintendence  may  be  a  detail  of  the  work 
which  the  master  intrusts  to  another."^ 

Defects  arising  from  daily  use. 

It  is  settlsd  in  this  state  that  the  general  rule  that  a 
master  owes  to  his  servant  the  duty  to  keep  a  machine 
or  appliance  used  by  the  latter  in  order  and  that  he  can- 
not delegate  the  duty  so  as  to  escape  responsibility, 
does   not   apply   to    defects    arising    in    its    daily    use, 


respect.  Such  detail  is  the  work 
of  the  servant,  not  the  master. 
Quigley  v.  Levering,  167  N.  Y.  58, 
60  N.  E.  276,  54  L.  R.  A.  62. 

671.  A  stevedore  working  in 
the  hold  of  a  vessel  and  his  fore- 
man, are  fellow-servants  where  in- 
jury was  sustained  by  the  former 
through  the  negligence  of  the  lat- 
ter, in  failing  to  light  lamps  which 
the  master  had  provided  and  which 
it  was  his  duty  to  light,  such  act 
not  being  within  the  personal  duty 
of  the  master,  but  is  regarded  as 
within  the  line  of  a  mere  servant's 
duty  and  as  a  detail  of  the  work  in 
which  the  employees  are  all  en- 
gaged. Madigan  v.  Oceanic  Steam. 
Nav.  Co.,  178  N.  Y.  242,  102  Am. 
St.  Rep.  495. 

672.  Where  an  employee  was 
injured  while  assisting  in  placing 
a  belt  upon  a  pulley,  and  it  was 
alleged  that  the  master  mechanic 
had  given  orders  to  his  subordinates 
that  the  machinery  should  be  shut 
down  when  belts  were  to  run  on, 
and  in  this  instance  such  employee 
was  directed  by  the  head  mill- 
wright and  the  electrician  or  en- 
gineer to  assist  in  running  on  a  belt 
while  the  machinery  was  in  mo- 
tion, it  was  stated  that  no  recovery 


could  be  had  against  the  master, 
as  the  negligence  of  such  employees, 
the  millwright  and  the  electrician, 
was  that  of  co-employees.  The  act 
was  a  mere  matter  of  detail  in  the 
business.  Foster  v.  International 
Paper  Co.,  183  N.  Y.  45,  75  N.  E. 
533. 

673.  Where  an  employee  was 
injured  by  an  explosion  of  a  car  of 
dynamite  being  carried  in  a  train, 
the  evidence  failed  to  show  any 
negligence  on  the  part  of  the  de- 
fendant company,  but  clearly 
showed  that  a  rule  of  the  company 
requiring  the  placing  of  cars  con- 
taining explosives  in  as  near  the 
middle  of  the  train  as  possible,  had 
not  been  obeyed  by  co-employees. 
That  whether  the  dynamite  in  the 
car  would  have  exploded  had  the 
rule  been  obeyed,  and  whether  if 
it  had,  the  intestate  would  have 
been  injured  thereby,  are  matters 
of  pure  speculation,  that  therefore 
the  death  of  the  intestate  was 
wholly  the  result  of  the  negligence 
of  his  fellow-servants.  Kelly  v. 
Delaware,  L.  &  W.  R.  Co.,  192  N. 
Y.  203,  84  N.  E.  801. 

574.  Farley  v.  White  Engineer- 
ing Co.,  131  App.  Div.  228,  115  N. 
Y.  Supp.  635. 
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whicli  are  not  of  a  permanent  cliaracter  and  do  not 
require  the  help  of  skilled  mechanics  to  repair,  but  which 
may  be  and  are  usually  remedied  by  the  workmen,  and 
to  repair  which  proi)er  and  suitable  materials  are  sup- 
pKed."^ 


575.  Cregan  v.  Marston,  126 
N.  Y.  568,  27  N.  E.  552,  22  Am. 
St.  Rep.  854;  Webber  v.  Piper,  109 
N.  Y.  496,  17  N.  E.  216.  THs 
doetrine  is  founded  upon  what  is 
determined  to  be  the  implied  con- 
tract relation  between  the  master 
and  servant.  Their  mutual  duties 
grow  out  of  that  relation  and 
change  and  vary  as  it  is  changed 
and  varied  by  the  facts  which  indi- 
cate and  measure  it.  Where  those 
facts  show  that  in  the  understand- 
ing of  both  parties  a  class  of  ordi- 
nary repairs  are  to  be  made  by  the 
servants,  with  materials  furnished 
by  the  master  for  that  express  pur- 
pose, that  he  and  they  regard  it  as 
a  detail  of  their  own  work,  that  it 
is  something  entirely  within  their 
capacity  and  not  dependent  upon 
the  skill  of  a  special  expert,  and 
that  the  necessity  springs  from 
their  daily  use  of  the  appliance, 
occurs  at  different  and  unknown 
periods  in  their  service,  and  is  open 
to  their  observation,  in  the  absence 
of  the  master,  the  inference  is  in- 
evitable that  the  contract  relation 
between  the  parties  makes  it  a  duty 
of  the  servants  and  a  detail  of  their 
work  to  correct  the  defect,  when  it 
arises,  with  the  materials  furnished. 
Cregan  v.  Marston,  126  N.  Y.  568, 
27  N.  E.  860,  56  Am.  St.  Rep.  630. 
This  doctrine  was  applied  where  a 
rope  attached  to  a  derrick  called 
a  fall,  broke.  It  appeared  that  the 
defendants  kept  on  hand  an  ad- 
equate supply  of  these  falls  of  the 


best  and  most  approved  kind. 
That  the  fall  in  use  was  in  full  view 
of  the  employees  and  would  dis- 
close any  approaching  weakness 
on  the  surface  before  becoming 
weakened  within,  and  they  were 
able  to  know  how  long  it  had  been 
used  and  whether  prudence  re- 
quired it  to  be  changed.  The  new 
falls  were  kept  under  cover  locked 
up,  but  were  supplied  when  called 
for.  The  court  having  charged 
that  it  was  the  duty  of  the  master 
to  watch  the  rope  used  by  his  serv- 
ants and  its  changes  of  conditions, 
the  engineer  who  selected  and  ex- 
amined it  was  his  agent  and  deputy 
for  such  purpose,  and  any  negli- 
gence on  his  part  was  that  of  the 
master;  the  appellate  court  held 
such  instruction  was  error.  Cregan 
V.  Marston,  126  N.  Y.  568,  27  N.  E. 
860,  56  Am.  St.  Rep.  630.  The 
court,  in  commenting  upon  the 
following  cases  urged  by  counsel 
as  sustaining  a  contrary  view,  said 
they  did  not  touch  the  question. 
That  in  one  the  defect  was  in  an 
engine  which  only  an  expert  could 
repair  and  for  which  the  servant 
was  furnished  with  no  material. 
(Slater  v.  Jewett,  80  N.  Y.  50.)  In 
one  the  chain  of  an  elevator  had 
grown  thin  and  no  new  one  was 
supplied.  (Corcoran  v.  Holbrook, 
59  N.  Y.  518,  17  Am.  St.  Rep.  369.) 
In  two  the  cars  on  the  platform 
were  defective  when  supplied  by 
the  master.  (Gottlieb  v.  N.  Y.,  L. 
E.  &  W.  R.  Co.,  100  N.  Y.  462,  3 
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Effect  of  employment  by  different  superiors. 
The  fact  that  one  employee  upon  a  railroad  is  hired 
and  discharged  by  one  superior,  and  another  by  another, 
does  not  affect  the  relation  of  employees  to  each  other  as 
fellow-servants . "  * 

Adjustment  and  replacing  of  appliances. 

A  new  wick  in  a  headlight  is  a  supply,  and  not  a  repair, 
and  the  failure  of  an  engineer  to  replace  an  old  wick 
with  a  new,  where  such  is  made  his  duty  under  the  rules, 
is  the  neglect  of  a  fellow-servant  of  a  fireman  upon 
another  train  injured  by  such  neglect."^ 

The  defendant  used  cars  drawn  by  a  locomotive  for 
removing  its  furnace  refuse.  An  employee,  while  riding 
upon  the  top  of  one  of  such  cars,  was  injured  by  its 
dumping,  that  is,  by  reason  of  the  attachment  which 
held  the  side  giving  way  or  becoming  unfastened.  There 
was  no  evidence  that  the  attachments  were  defective. 
The  natural  inference  was  that  some  of  the  em.ployees 
had  neglected  to  properly  adjust  the  hooks  after  the  car 
was  dumped  on  its  first  trip.  It  was  held  that  he  could 
not  recover."^ 

Where  an  employee,  engaged  in  coupling  cars,  was 
injured  by  slipping  into  a  pit  between  the  tracks,  in 

N.  B.  344;  Benzing  v.  Steinway,  where  the  master  had  supplied  the 
101  N.  Y.  647,  5  N.  E.  449.)  And  means  of  sharpening  saws  which 
in  one  the  master  permitted  the  use  had  become  dull,  and  duplicate 
of  a  rope  which  was  rotten  from  a  saws  to  take  their  place  when  re- 
year's  exposure  to  the  weather  and  moved,  and  had  assigned  the  duty 
without  supplying  a  new  one.  (Ba-  of  removal  to  one  of  his  servants 
ker  V.  AUeghaney  V.  R.  R.  Co.,  95  whose  neglect,  which  resulted  in 
Pa.  St.  211,  40  Am.  Rep.  634.)  In  an  injury,  was  held  to  be  that  of  a 
Cone  V.  D.  L.  &  W.  R.  Co.,  81  N.  feUow-servant.  Webber  v.  Piper, 
Y.  208,  37  Am.  Rep.  491,  the  defect  109  N.  Y.  496,  17  N.  E.  216. 
was  in  the  engine  which  the  serv-  576.  Slater  v.  Jewett,  85  N.  Y. 
ants  using  it  could  not  be  expected  61,  39  Am.  Rep.  627. 
or  required  to  repair,  and  in  Mur-  577.  Simpson  v.  Central  Vt.  R. 
ray  v.  Usher,  117  N.  Y.  643,  23  N.  Co.,  39  N.  Y.  464,  5  App.  Div.  614. 
E.  664,  the  platform  fell  from  an  678.  Soderman  v.  Kemp,  145 
original  defect  in  construction.  An-  N.  Y.  427,  40  N.  E.  212. 
other  illustration  of  the  rule  was 
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■wliicli  were  appliances,  and  it  appeared  that  the  cover- 
ing was  taken  off  by  the  employees  who  were  repairing 
such  appliances  and  who  neglected  to  replace  it,  it  was 
held  that  his  injuries  were  attributable  to  the  neghgence 
of  his  co-servants,  and  he  could  not  recover."' 

Where  a  longshoreman,  while  engaged  in  unloading 
freight  from  a  steamer,  was  injured  by  the  parting, 
caused  by  being  insecurely  fastened,  of  one  of  the  skids 
tied  to  a  mouth  piece,  so  called,  on  the  dock,  the  purpose 
being  to  permit  the  skid  and  mouth  piece  to  move  back 
and  forth  with  the  movements  of  the  vessel,  he  being 
engaged  at  the  time  in  using  a  truck,  the  wheel  of  which 
dropped  into  the  opening,  causing  the  load  to  fall  upon 
him,  it  was  held  that  he  could  not  recover;  that,  as  the 
work  of  adjusting  the  appliance  was  improperly  done, 
it  was  the  negligent  act  of  his  co-employees.**" 

Conductor  and  brakeman. 

Where  a  printed  and  posted  rule  of  a  railroad  com- 
pany requires  the  conductor  of  a  freight  train  to  apply 
for  instructions  and  additional  help,  or  to  set  off  cars, 
before  attempting  to  take  his  train  over  a  summit  with 
dangerous  grades,  if  in  doubt  as  to  his  ability  to  make 
the  passage  safely,  the  exercise  of  judgment  by  ths  con- 
ductor in  determining,  upon  the  apparent  facts,  not  to 
take  such  extra  precautions,  is  the  mere  performance 
of  one  of  his  ordinary  duties  as  an  employee,  and  does 
not  transform  him  from  a  fellow-servant  of  a  brakeman, 
into  a  representative  of  the  company,  so  as  to  render  the 
company  liable  for  an  injury  to  a  brakeman  on  the  train, 
suffered  through  such  omission  on  the  part  of  the  con- 
ductor.**^ 

579.  Filbert  v.   Del.   &  H.   C.  581.    Wooden  v.  Western  N.  Y. 
Co.,  121  N.  Y.  207,  23  N.  E.  1104.  &  Penn.  R.  Co.,  147  N.  Y.  508,  42 

580.  MeCampbeU    v.     Cunard  N.  E.  199. 
Steamship  Co.,  144  N.  Y.  552.  39 

N.  E.  637. 
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Foreman  and  car  repairer. 

A  car  repairer  was  directed  by  Ms  immediate  superior 
to  go  and  borrow  a  spring  from  a  car  on  a  track  where 
cars  needing  repair  were  placed  (but  they  were  not  re- 
paired there).  There  were  two  repair  tracks  upon  which 
the  work  was  done,  and  the  repairers  were  protected 
by  flags.  On  the  other  track  cars  were  switched  at  aU 
hours  and  no  flags  were  used  for  protection  of  men. 
While  removing  the  spring  from  a  car  on  such  unpro- 
tected track  he  was  injured  by  the  shunting  of  cars. 
It  was  insisted  that  the  foreman,  in  directing  such  car 
repairer  to  get  the  spring,  represented  the  master.  There 
was  no  proof  that  he  was  authorized  to  procure  materials. 

It  was  said:  It  would  lead  to  the  establishment  of 
an  exceedingly  unsafe  rule  to  hold  that  a  gang  boss 
over  forty  or  fifty  men  could,  without  direct  authority 
from  the  company,  change  the  safe  and  proper  rules  in 
pursuance  of  which  the  work  in  the  repair  yards  was 
conducted,  and  direct  workmen  to  prosecute  their  labors 
under  cars  standing  on  tracks  other  than  the  regular, 
duly  protected  repair  tracks.  Such  foreman  was  in  no 
legal  sense  the  representative  or  the  defendant  in  sug- 
gesting that  the  car  repairer  should  procure  the  spring 
from  a  car  upon  another  track.  He  was  a  fellow-servant 
making  a  very  unwise  and  dangerous  suggestion. 

The  rule  was  stated  to  be  that  a  servant  who  sustains 
an  injury  from  the  negligence  of  a  superior  agent  em- 
ployed in  the  same  general  business  cannot  maintain 
an  action  against  their  common  employer,  although 
he  was  subject  to  the  control  of  such  superior  agent 
and  could  not  guard  against  his  negUgence  or  its  con- 
sequences. ^^^ 

Foreman  and  laborer. 
A  foreman  having  control  over  an  employee,   with 
power  to  direct  him  as  to  his  work,  is  his  feUow-serv- 
ant.^^' 

582.     Keenan  v.  N.  Y.,  L.  E.  &  583.    So  held  where   such  em- 

W.  R.  Co.,  145  N.  Y.  190,  30  N.  E.      ployee  was  injured,  while  working 
711,  45  Am.  St.  Rep.  604.  under  the  direction  ot  such  fore- 
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Where  one  employed  by  the  defendant  as  a  laborer 
in  a  quarry,  under  the  direction  of  a  foreman,  was  injured 
while  drilling,  and  it  appeared  that  there  was  an  un- 
exploded  blast,  which  was  examined  by  such  forsman, 
who  failed  to  remove  the  fuse,  and  set  other  workmen 
drilling  within  two  feet  of  it,  and  he,  plaintiff's  intestate, 
some  thirty  feet  from  it,  when  the  fuse  caught  fire  and 
the  charge  exploded,  killing  him,  it  was  held  that,  as- 
suming such  foreman  to  have,  been  negligent,  his  negh- 
gence  was  that  of  a  fellow-servant.  When  a  blast  was 
exploded  and  the  men  came  back,  the  manner  of  their 
distribution  for  work  was  not  a  duty  of  the  master,  bub 
one  of  the  details  necessarily  resting  upon  the  intelligence 
and  care  of  the  servants  to  whom  that  duty  was  in- 
trusted, ^s* 

Inspectors  and  trainmen. 

A  car  inspector  was  injured  while  performing  his 
duties  in  defendant's  yard,  by  cars  being  shunted  in 
upon  the  same  track,  and  against  the  ear  upon  which 
he  was  at  work,  by  other  employees  of  the  defendant. 
The  negligence  charged  was  that  there  was  no  brakeman 
on  the  shunted  ears.  One  had  been  provided  and  di- 
rected to  take  his  position  upon  the  cars.  It  was  held 
that  a  refusal  to  nonsuit  was  error;  that,  assuming  that 
there  was  not  a  brakeman  upon  the  shunted  ears,  the 
negligence  was  that  of  a  co-servant,  not  of  defendant. ^^^ 

Master  and  seaman. 

The  master  and  seamen  of  a  vessel  are  engaged  in  a 

common  employment  and  are  fellow-servants,  although 

of  different  grades.     While  the  master  in  rendering  to 

the  seamen  that  care,  and  in  performing  those  duties 

man,   by  the  falling  of  an  arch,  584.     Cullen  v.  Norton,  126  N. 

caused  by  the  removal  of  a  center  Y.  1,  26  N.  E.  905. 

piece  the  mortar  not  having  suffic-  585.     Potter  v.  N.  Y.  C.  &  H.  R. 

iently  set  to  justify  the  removal  of  R.  Co.,  136  N.  Y.  77,  32  N.  E.  603. 

the  center  piece.     Hofnagle  v.  N.  See  Central  R.  Co.  of  N.  J.  v.  Kee- 

Y.  C.  &  H.  R.  R.  Co.,  55  N.  Y.  gan,  160  y.  S.  259. 

608. 
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imposed  upon  its  owners  by  the  maritime  law,  repre- 
sents them,  and  for  a  neglect  of  duty  in  these  respects 
they  are  liable,  yet  in  all  matters  outside  the  scope  of 
the  master's  employment  and  without  the  authority 
committed  to  him  by  the  maritime  law,  his  misconduct 
is  a  risk  assumed  by  the  seamen,  for  the  consequences 
of  which  the  owners  are  not  responsible.'** 

Station  agent  and  brakeman. 
A  station  agent  and  freight  brakeman  on  a   train, 
switching  at  the  station,  are  feUow-servants.'*'' 

Superintendent  and  laborer  on  vessel. 

The  rule  was  apphed  where  the  superintendent,  as  to 
the  servants  employed  in  the  work,  stood  in  the  place  of 
the  master,  but  in  doing  the  work  of  a  servant,  in  this 
case,  directing  the  removal  of  a  hatchway,  he  was  to  be 
considered  a  servant,  and  consequently  the  master  was 
not  liable  for  the  manner  in  which  he  performed  the  act. 
A  master  is  not  chargeable  because  of  the  designation 
of  a  place  to  work  made  dangerous  only  by  the  careless- 
ness and  neglect  of  feUow-servants,  or  by  the  neghgent 
manner  in  which  they  use  the  tools  or  materials  fur- 
nished for  their  work.'** 

Superintendent  and  bridge  carpenter. 

Bridge  carpenter  and  division  superintendent  of  de- 
pots and  bridges  are  fellow-servants.  The  former  cannot 
recover  against  the  master  for  negligence  of  the  latter.'** 

Switchman  and  employees  loading  cars. 

Where  a  switchman  in  defendant's  em.ploy  was  in- 
jured while  in  the  performance  of  his  duties  by  timber 
falling  upon  him  from  a  passing  car,  the  result  of  im- 
proper loading  by  defendant's  employees,  it  was  held 

586.  Gabrielson  v.  Waydell,  688.  Hussey  v.  Coger,  112  N. 
135  N.  Y.  1,  31  N.  E.  969,  31  Am.  Y.  614,  20  N.  E.  556,  8  Am.  St. 
St.  Rep.  793.  Rep.  787,  3  L.  R.  A.  559. 

587.  Halleok  v.  New  York,  0.  589.  Nuebauer  v.  N.  Y.,  L.  E. 
&  M.  R.  Co.,  197  N.  Y.  450,  90  N.  &  W.  R  Co.,  101  N.  Y.  607,  4  N. 
E.  1124.  E.  125. 
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lie   could   not   recover;  that   such   employees   were   his 
fellow-servants.  ^^° 

Switch  tender  and  crossing  tender. 

A  switch  tender  and  one  employed  to  tend  chains 
across  a  street  and  to  signal  trains  as  occasion  required, 
were  held  to  be  feUow-servants  where  the  latter  was 
injured  by  negligence  of  the  former.^" 

Telegraph  operator  and  trainmen. 
A  telegraph  operator,  in  receiving  from  the  train  dis- 
patcher and  communicating  orders  as  to  the  rxmning  of 
trains,    is   a   fellow-servant   of   the   operatives   of   such 
trains.  ^^^ 

Trackmen  and  trainmen. 
An  employee  employed  to  work  upon  the  track,  and 
operatives  of  trains,  are  feUow-servants  where  the  for- 
mer was  injured  by  the  negligence  of  the  latter.  ^'^ 

Yard  master  and  assistant. 

Where  an  employee,  hired  by  a  yard  master  to  assist 
him,  and  under  his  control,  was  injured  by  the  negHgence 
of  such  yard  master  in  giving  a  signal  without  warning 
such  employee,  it  was  held  that  as  to  such  act  the  yard 
master  was  his  fellow-servant.^'^ 

Yard  master  and  brakeman,  and  car  repairer. 

The  yard  master  and  head  brakeman  upon  a  train  of 
freight  cars  were  held  to  be  fellow-servants  of  one  en- 
gaged as  a  car  repairer,  where  the  latter  was  injured  by 
detached  ears  coming  in  contact  with  the  car  under  which 
he  was  at  work,  caused  by  the  breaking  of  a  coupling 
pin.^" 

590.  Ford  v.  Lake  Shore  &  M.  692.     Slater  v.  Jewett,  85  N.  Y. 
S.  R.  Co.,  117  N.  Y.  638,  22  N.  E.      61,  39  Am.  Rep.  637. 

940.     See  also  Byrnes  v.  N.  Y.,  L.  593.    Boldt  v.  N.  Y.  C.  R.  Co., 

^.'WW.  R.  Co.,  113  N.  Y.  251,  10  18  N.  Y.  432. 

N.  E.  539,  4  L.  R.  A.  151.  594.    McCosker  v.  L.  I.  R.  R. 

591.  Sammon  v.   N.   Y.   C.   &  Co.,  84  N.  Y.  77. 

H.  R.  R.  Co.,  62  N.  Y.  251.  695.    Besel  Admx.  v.  N.  Y.  C. 

&  H.  R.  R.  Co.,  70  N.  Y.  171. 
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§  694.  Statutory  provisions. 

The  statute  in  this  state,  enacted  in  1897,  applies  only 
to  railroads.^'* 

It  in  effect  wholly  aboHshes  the  doctrine  of  fellow- 
servants,^"  and  is  given  a  hteral  construction  by  hold- 
ing that  it  applies  to  raihoad  employees  injured  in  the 
course  of  their  employment,  whether  they  are  running 
trains  or  rendering  any  other  service. ^^* 


596.  Blevius  v.  Erwin  Cotton 
Mills  Co.,  150  N.  C.  493,  64  S.  E. 
428. 

697.  Any  servant  or  employee 
of  any  railroad  company  operating 
in  this  state,  who  shall  suffer  injury 
to  his  person,  or  the  personal  rep- 
resentative of  any  such  servant  or 
employee  who  shall  have  suffered 
death  in  the  course  of  his  service 
or  employment  with  said  company, 
by  the  negligence,  carelessness  or 
incompetency  of  any  other  serv- 
ant, employee  or  agent  of  the  com- 
pany or  by  any  defect  in  the  ma- 
chinery, ways  or  appliances  of  the 
company,  shall  be  entitled  to  main- 
tain an  action  against  the  compa- 
ny. Any  contract  or  agreement, 
expressed  or  implied,  made  by  any 
employee    of    such    company    to 


waive  the  benefit  of  this  section, 
shall  be  nuU  and  void.  Priv.  Laws 
1897,  c.  57;  Revisal  1905,  §  2646. 
Statute  is  a  public  act  although 
published  among  private  acts. 
Hancock  v.  Norfolk  &  W.  R.  Co., 
124  N.  C.  222,  32  S.  E.  679.  Under 
the  statute  the  master  is  liable  for 
an  injury  to  a  bolster  caused  by 
the  negKgence  of  his  co-helpers 
shoveling  coal  into  a  tender.  Fitz- 
gerald V.  Southern  R.  Co.,  141  N. 
Car.  530,  54  S.  E.  391,  6  L.  R.  A. 
337,  n.  s. 

598.  Sigman  v.  Southern  R. 
Co.,  135  N.  Car.  787,  47  S.  E. 
420;  Mott  V.  Raiboad  Co.,  131 
N.  Car.  234,  42  S.  E.  601;  Britt  v. 
Carolina  Northern  R.  Co.,  144  N. 
Car.  242,  56  S.  E.  910. 
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The  statute  does  not  apply  to  an  action  for  injuries 
to  a  servant  of  an  independent  contractor,™*  nor  to  an 
injury  sustained  by  a  servant  assisting  in  the"  construc- 
tion" of  a  raih-oad/""  nor  to  servants  injured  outside  the 
course  of  their  employment.^" 

The  statute  does  apply  to  a  manufacturing  corpora- 
tion owning  and  operating  a  railroad,  °'"'  and  to  logging 
railroads.  ^"^ 

Provision  as  to  waiver. 
The  part  of  the  statute  providing  that  any  contract, 
express  or  imphed,  made  by  any  employee  of  a  railroad 
company  to  waive  the  benefit  of  section  1,  which  gives 
him  a  right  of  action  for  injury  caused  by  defective  ma- 
chinery or  negligence  of  a  feUow-servant,  shall  be  null 
and  void,  is  constitutional.^"^ 

§  695.  Common  law  rule. 

It  would  seem  from  the  language  used  in  the  decided 
cases,  that  the  court  is  committed  to  what  we  have 
termed  the  department  theory,  in  so  far  as  one  in  charge 
represents  the  master.  A  rule  is  stated  that  "a  servant 
intrusted  with  the  general  management  of  the  master's 
business  or  those  of  a  particular  department  or  of  de- 
tached service,  in  charge  of  a  train  or  of  a  body  of  la- 
borers, is  not  a  feUow-servant  of  those  who  are  employed 
under  him.*°^ 

599.  Avery  v.  Oliver,  137  N.  States  Leather  Co.,  143  N.  Car. 
Car.  130,  49  S.  E   91.  512,  55  S.  E.  847. 

600.  Nicholson  v.  Transylvania         603.    Bissell  v.  Greenleaf  John- 
R.  Co.,  138  N.  Car.  516,  51  S.  E.  son  Lumber  Co.,  152  N.  C.  123. 
40;  O'Neal  v.  South  &  Western  R.         604.    Coley  v.  North  Carolina 
Co.,  152  N.  C.  404.  R.  Co.,  129  N.  Car.  407,  40  S.  E. 

601.  Britt  V.  Carolina  Northern  195,  57  L.  R.  A.  817. 

R.  Co.,  144  N.  Car.  242,  56  S.  E.  605.    Mason    v.    Railway    Co., 

910;  Hairston    v.    United    States  111  N.  Car.  482,  16  S.  E.  698,  32 

Leather  Co.,  143  N.  Car.  512,  55  Am.  St.  Rep.  814,  18  L.  R.  A.  845. 

S.  E.  847.  A  servant  does  not  undertake  to 

602.  Bird  v.  United  States  incur  the  risks  that  may  result 
Leather  Co.,  143  N.  Car.  283,  55  from  the  negligence  of  the  master 
S.    E.    727;  Hairston    v.    United  or  such  person  to  whom  he  may 
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Employees  charged  with  duty  of  supplying  place  of 
work. 

It  is  a  duty  personal  to  the  master,  a  railroad  company, 
to  mpintain  its  road  bed  in  a  reasonably  safe  condition. 
Such  duty  cannot  be  delegated  to  a  section  master  so  as 
to  relieve  the  master  from  Liability  for  defects  therein 
causing  injury  1o  an  employee.""® 


choose  to  delegate  Ms  authority 
in  that  branch  or  department  of 
business  in  which  he  is  engaged. 
To  impute  the  negligence  of  such 
an  agent  to  the  master  he  must  be 
more  than  a  mere  foreman  to  over- 
see a  batch  of  hands,  direct  their 
work  under  the  supervision  of  the 
master,  see  that  they  perform  their 
duty,  and  in  ease  of  dereliction,  re- 
port them.  He  must  have  entire 
management  of  the  business,  such 
as  the  right  to  employ  hands  and 
discharge  them,  direct  their  labor 
and  purchase  materials,  etc.  He 
must  be  an  agent  clothed  in  this 
respect  with  the  authority  of  the 
master,  to  whom  the  laborers  are 
put  in  subordination  and  to  whom 
they  owe  the  duty  of  obedience. 
Such  an  agent  is  what  is  known  as 
a  middle  man,  who,  as  well  as  the 
laborers,  is  the  servant  of  the  mas- 
ter, and  although  he  may  work 
with  the  laborers  in  furthering  the 
common  business  of  the  master, 
he  is  yet  not  a  feUow-servant,  in 
the  sense  that  term  is  used  by  the 
court,  because  he  represents  the 
master  in  his  authority  to  direct, 
control  and  manage  the  business. 
To  such  an  agency  the  maxim  qui 
facit  per  alium  appKes.  His  acts 
are  the  acts  of  the  master,  his  du- 
ties the  duties  of  the  master,  and 
his  neglects  and  omissions  the  neg- 
lects and  omissions  of  the  master. 
The    court    seemingly    adopt    the 


following  statement  of  the  supreme 
court  of  New  York  in  Briekmer  v. 
Railway  Co.,  2  Lans.  504:  "Though 
such  superintendent  may  also  labor 
like  other  co-laborers  and  may  be 
in  that  respect  a  co-laborer,  and  his 
negUgence  as  such  co-laborer  may 
be  likened  to  that  of  any  other, 
yet,  if,  by  appointment  of  the  mas- 
ter, he  exercises  the  duty  of  master, . 
as  in  the  employment  of  servants, 
in  the  selection  or  adoption  of  ma- 
chinery, apparatus,  tools,  struc- 
tures, appUances  and  means  suit- 
able and  proper  for  the  use  of  the 
other  and  subordinate  servants,  then 
his  acts  are  executive  acts  and  the 
acts  of  the  master,  and  the  corpora- 
tions are  responsible  that  he  shall 
act  with  a  reaonable  degree  of  care 
for  the  safety,  seciunty  and  life  of 
the  other  persons  in  their  employ." 
Hence,  where  a  workman  upon  a 
gravel  train  was  injured  while  dig- 
ging gravel  under  the  direction  of 
one  who  was  engineer,  superin- 
tendent, conductor  and  master  of 
the  gravel  train,  whose  business  it 
was  to  employ  and  discharge  hands 
connected  with  the  train,  and  who 
had  entire  charge  of  this  branch  of 
the  business  over  a  section  of  de- 
fendant's road,  it  was  held  that 
they  were  not  fellow-servants. 
Dobbin  v.  Richmond  &  D.  R.  Co., 
81  N.  Car.  446,  31  Am.  Rep.  512. 
606.  Wright  v.  Southern  R.  Co., 
123  N.  Car.  280,  31  S.  E.  652. 
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The  defense  of  fellow-servant  has  no  appUeation  where 
an  employee  is  injurad  by  a  defective  road  bed,  since  the 
fellow-servant  doctrine  never  extended  further  chan  to 
those  things  happening  through  negligence  in  the  opera- 
tion of  the  road  in  contradistinction  to  negligence  in 
failing  to  furnish  a  safe  road  bed  and  apphances/" 

Employee  engaged  to  make  repairs. 
The  rule  was  apphed  to  carpenters  employed  by  the 
master  to  make  any  needed  repairs  in  a  platform  used  by 
an  employee  in  loading  lumber  on  trucks,  it  being  held  such 
duty  was  one  personal  to  the  master.*"* 

Superior  servant  rule. 

It  is  not  the  doctrine  in  this  state,  notwithstanding  the 
statement  in  Mason  v.  Railway  Co.,  Ill  N.  Car.  482, 
16  S.  E.  698,  32  Am.  St.  Rep.  814,  18  L.  R.  A.  845,  "that 
a  person  in  charge  of  a  body  of  laborers  is  not  a  fellow- 
servant  of  those  who  are  employed  under  him,"  that 
one  who  is  merely  a  foreman,  without  other  authority, 
is  not  a  fellow-servant.  A  foreman  who  directs  the  work 
of  other  servants,  is  as  much  a  servant  as  those  whose  work 
he  superintends,  and  if  the  common  master  has  a  general 
supervision  of  the  work,  he  is  not  hable  for  the  foreman's 
negligence  although  the  injured  servant  is  obHged  to 
obey  his  orders.*"^ 

It  would  seem  that  language  has  been  used  which  would 
justify,  in  the  absence  of  other  determinations,  the  con- 
clusion that  the  doctrine  of  superior  and  subordinate  was 
recognized.*^" 

607.  Wright  V.  Southern  R.  Co.,  Car.  482,  16  S.  E.  698,  32  Am.  St. 
128N.  Car.  77,38  S.E.  283.  Rep.  814,  18  L.  R.  A.  845;  Dob- 

608.  Chesson  v.  John  L.  Roper  bin  v.  Richmond  &  D.  R.  Co.,  81 
Lbr.  Co.,  118  N.  Car.  69,  23  S.  E.  N.  Car.  446,  31  Am.  Rep.  512; 
925.  Noble  v.  John  L.  Roper  Lbr.  Co., 

609.  Kirk  v.  Atlanta  &  Char-  151  N.  Car.  76,  65  S.  E.  622;  Ward 
lotte  A.  L.  R.  Co.,  94  N.  Car.  625,  v.  Odell  Mfg.  Co.,  123  N.  Car.  248, 
56  Am.  Rep.  621.  31  S.  E.  495.   In  entering  the  mas- 

610.  Patton  v.  Railway  Co.,  ter's  service,  a  servant  is  presumed 
96  N.  Car.  455,  1  S.  E.  853;  Mason  to  understand  and  take  upon 
V.  Richmond  &  D.  R.  Co.,  Ill  N.  himself  every  risk  naturally  per- 
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However,  in  order  that  the  negligent  act  or  direction 
of  a  mere  foreman  shall  be  binding  upon  the  master,  he 
must  ordinarily  be  one  who  is  invested  with  full  authority 
to  employ  laborers,  and  to  superintend  them,  and  to  give 
them  orders  and  to  discharge  them  from  such  employ- 
ment."" 

Thus  it  was  held  that  the  foreman  of  a  gang  of  workmen, 
who  were  engaged  in  loading  a  heavy  timber  on  a  car, 
was,  in  the  absence  of  proof  that  he  had  authority  to  dis- 
charge the  men,  not  a  vice-principal."^ 

And  where  it  appeared  that  a  car  repairer,  while  at  work 
upon  cars  upon  the  track,  was  injured  by  other  cars  being 
moved  against  them,  it  was  held  that  if  the  injury  was 
due  to  the  negligence  of  the  engineer  or  yard  master,  who 
had  the  general  management  of  making  up,  switching 
and  receiving  trains,  they  were  his  fellow-servants."' 

Authority  to  hire  and  discharge  not  of  itself  a  test. 

It  would  seem  that  the  authority  of  the  servant  to 
discharge  other  servants  is  not  an  invariable  test.     It   was 

taining  to  such  service,  and  amongst  control  of  one  who  was  the  engi- 

others  that  which  may  proceed  from  neer  and  conductor  of  a  freight 

the   possible   carelessness   of   such  train,    and    was    injured    by    the 

fellow-servants   as    he   must  know  latter's  negHgence  while  the  former 

from  the  very  nature  of  the  em-  was  engaged  in  coupling  cars,  it 

ployment  he  may  be  required  to  was  said:    "If  such  engineer  stood 

associate  with  in  the,  performance  to  the  plaintiff  as  one  in  authority 

of  his  duties.     But  no  such  pre-  the  above  rule  would  be  appliea- 

sumption  is  raised  of  his  under-  ble."     Cowles  v.  Richmond  &  D. 

taking  to  assume  the  risk  growing  R.  Co.,  84  N.  Car.  309,  37  Am.Rep. 

out  of  the  possible  negligence  of  620. 

one  who,  like  a  servant  of  their  611.    Patton  v.  Western  N.  C. 
common    master,    stands    himself  R.  Co.,  96  N.  Car.  455,  1  S.  E. 
in  the  light  of  a  superior,  whose  863;  Webb  v.  Richmond  &  D.  R. 
commands    and    directions    he    is  Co.,  97  N.  Car.  387,  2  S.  E.  440; 
bound  to  obey;  for  so  to  hold  in  Bryan  v.  Southern  R.  Co.,  127  N. 
the  case  of  a  railroad  corporation.  Car.  387,  38  N  E.  914. 
which  can  only  operate  through  its  612.    Bryan  v.  Southern  R.  Co., 
agents  and  employees,  would  be  to  128  N.  Car.  387,  38  S.  E.  914. 
absolve  it  from  all  responsibility  613.     Kirk  v.  Atlanta  &  Char- 
to  those  in  its  employment.  Where  lotte,  A.  L.  R.  Co.,  94  N.  Car.  625, 
the  claim  was  that  a  brakeman  was  56  Am.  Rep.  621. 
under  the  immediate  direction  and 
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held  that  the  fact  that  a  yard  master  of  a  raiboad  company 
has  authority  to  discharge  a  car  coupler,  does  not  make 
him  any  less  a  fellow-servant  of  the  car  coupler."^ 

Department  theory  not  approved. 

The  department  theory,  in  so  far  as  the  relation  of 
servants  employed  to  each  other,  is  not  recognized. 
As  the  court  states:  "The  term  'feUow-servants'  includes 
aU  who  serve  the  same  master,  work  under  the  same 
contracts,  derive  authority  and  compensation  from  the 
same  source  and  ara  engaged  in  the  same  general  business, 
although  it  may  be  in  different  grades  and  departments 
of  it.""^ 

Illustrations  of  rules. 

The  negligence  of  a  foreman  in  giving  orders  to  perform 
a  dangerous  work  in  an  unsafe  manner  was  held  imputable 
to  the  master.®^* 

It  was  also  held  that  the  relation  of  a  section  master  of  a 
railroad  company,  to  members  of  his  crew,  is  that  of  a- 
vice-principal,^"  and  that  his  negUgence  in  ordering  a 
hand  car  out,  knowing  there  was  a  past  due  train,  without 
informing  the  crew,  was  negUgence  chargeable  to  the 
master.  ^^^ 

The  superintendent  of  a  quarry,  and  one  employed 
therein  in  breaking  stone,  were  not  fellow-servants.®^' 

614.  Webb  v.  Railway  Co.,  97  also  to  waive  rules."  Mason  v. 
N.  Car.  387,  2  S.  E.  440.  And  it  is  Railway  Co.,  Ill  N.  Car.  482, 
stated:  "The  fact  that  the  eon-  16  S.  E.  698,  32  Am.  St.  Rep.  814, 
duotor  has  power  to  employ  and  18  L.  R.  A.  845. 
discharge  brakemen  on  his  train,  615.  Kirk  v.  Atlanta  &  Char- 
in  the  very  nature  of  things,  cannot  lotte,  A.  L.  R.  Co.,  94  N.  Car. 
be  made  the  invariable  test  of  the  625,  56  Am.  Rep.  621. 
servant's  culpability.  In  connection  616.  Noble  v.  John  L.  Roper 
with  such  facts,  if  they  exist,  or  Lbr.  Co.,  151  N.  Cfflr.  76,  66  S.  E. 
independent  of  them,  if  the  servant  622. 

never  knows  or  communicates  with  617.    Johnson  v.    Southern   R. 

a  higher  official,  and  receives  every  Co.,  122  N.  Car.  955,  29  S.  E.  784. 

order  upon   which  he   acts  from  618.    Allison    v.    Southern    R. 

him,  as  his  superior,  he  may  con-  Co.,  129  N.  Car.  336,  40  S.  E.  91. 

elude  he  has  general  powers  not  619.    Turrentine  v.  Wellington, 

only  as  to  command  over  him,  but  136  N.  Car.  308,  48  S.  E.  739. 

2  M.  &  S.— 59 
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An  engineer  and  a  brakenaan  were  held  to  be  fellow- 
servants,  where  the  latter  was  injured  by  the  negligence  of 
the  former.  ^^^ 

An  engineer,  while  acting  as  conductor  of  a  train,  and  a 
section  man  were  held  to  ba  fellow-servants.  It  was  said 
the  latter  was  not  responsible  to  the  former,  having  no 
connection  with  the  train  service.  That  a  conductor 
stands  in  the  relation  of  a  vice-principal  only  to  such 
employee  on  his  own  train  and  who  are  under  his  orders. 
The  section  man  was  riding  on  the  train  at  the  time  of  his 
injury.*  ^^ 

One  employed  by  a  city  to  do  the  mason  work  on  a 
barn,  being  erected  on  its  hospital  grounds,  and  one 
employed  by  the  city's  sanitary  officers  to  superintend  the 
carpenter  work,  were  held  to  be  fellow-servants.*^^ 

A  yard  master  was  held  to  be  the  fellow-servant  of  a  car 
coupler,  where  the  latter  was  injured.*^' 


XL.  North  Dakota. 

See.  See. 

696.  Statutory  provisions.  697.  Common   law   rule. 

§  696.  Statutory  provisions. 

By  a  statute  passed  ia  1903,  the  feUow-servant  rule  was 
practically  abolished  so  far  as  railroad  employees  are 
concerned.*^* 

620.  Hagins  v.  Cape  Fear  &  624.  "Every  raUroad  company 
Y.  V.  R  Co.,  106  N.  Car.  537,  H  S.  organized  or  doing  business  in  this 
E.  590.  state  shall  be  Kable  for  all  dam- 

621.  Wright  v.  Northampton  ages  done  to  any  employee  of  such 
&  H.  R.  Co.,  122  N.  Car.  852,  29  company  in  consequence  of  any 
S.  E.  100.  negligence  of  its  agents,  or  by  any 

622.  Olmstead  v.  City  of  Ra-  mismanagement  of  its  engineers  or 
leigh,  130  N.  Car.  243,  41  S.  E.  other  employees,  to  any  person 
292.  sustaining   such  damage,   and   no 

623.  Webb  v.  Richmond  &  D.  contract  which  restricts  such  lia- 
R.  Co.,  97  N.  Car.  387,  2  S.  E.  440.  bihty  shall  be  legal  or  binding.'^ 

Laws  1903,  c.  131,  p.  173. 
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The  statute  is  substantially  the  same  as  that  in  force 
in  Minnesota  and  in  Iowa.  The  court  gives  to  it  the  same 
construction  as  is  given  by  the  Minnesota  court  of  its 
statute,  viz.,  that  it  should  be  construed  to  embrace  only 
those  persons  more  or  less  exposed  to  the  hazardous  busi- 
ness of  railroading,  ia  the  use  and  operation  of  railroads; 
and  hence  where  employees  of  a  railroad  company  had 
been  engaged  in  removing  ice  from  a  river  and  the  plain- 
tiff was  assisting  them,  and  while  so  engaged  was  injured 
by  the  negUgence  of  another  workman,  a  fellow-servant, 
it  was  held,  he  was  not  within  the  protection  of  the  statute, 
not  being  engaged  in  operating  a  railroad. ^^^ 

§  697.  Common  law  rule. 

Under  the  territorial  statute  exempting  an  employer 
from  liability  to  one  of  his  servants  for  an  injiuy  resulting 
from  the  neghgence  of  another  of  his  servants  engaged  in 
the  same  general  business,  a  section  foreman  and  a  train 
conductor,  were  held  fellow-servants,  where  the  former  was 
injured  by  the  negligence  of  the  latter.  The  court  held 
that  the  act  merely  adopts  the  common  law,  leaving  it  to 
the  courts  to  determine  whether  persons  are  co-employees 
in  a  common  business. *^^ 

Subsequently,  and  after  the  territory  had  been  admitted 
as  a  state,  the  court  had  occasion  to  determine  the 
question  as  to  the  relation  of  feUow-servants,  and  it  was 
held  that  among  the  duties  to  be  performed  by  the  master 
and  which  he  cannot  delegate  so  as  to  be  reheved  from 
responsibihty,  was  to  furnish  in  the  first  instance  rea- 
sonably safe  premises  and  appliances  for  the  use  of  his 
servants  or  exercise  due  care  to  that  end.  That  the  negU- 
gent  performance  of  or  omission  to  perform  a  duty 
which  the  master  owes  to  his  employees,  is  the  negligence 
of  the  master  by  whatever  other  agent  or  servant  it  is 
omitted  or  thus  performed.  The  rank  or  grade  of  the 
servant  or  the  fact  that  one  is  subordinate  to  and  under 

625.  Beleal  v.  Northern  Pao.  626.  Elliot  v.  CHeago,  M.  &  St. 
R.  Co.,  15  N.  Dak.  318,  108  N.  P.  R.  Co.,  5  Dak.  523,  41  N.  W. 
W.  33.  758,  3  L.  R.  A.  363. 
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the  control  of  the  other  does  not  change  the  rule.  The 
character  of  the  act  not  the  rank  or  position  of  the  offend- 
ing servant,  determines  the  question.  It  was  stated  what 
was  said  in  EUiot  v.  Chicago,  M.  &  St.  P.  R.  Co.,  supra, 
as  to  superior  and  subordinate  servants,  as  well  as  to 
servants  being  brought  in  contact  with  each  other  in  so  far 
as  it  creates  an  inference  that  the  relation  and  the  associa- 
tion aforesaid  are  such  conditions  as  affect  the  deter- 
mination of  the  question  of  fellow-servants,  must  be 
considered  as  disapproved.^''^ 

XLI.  Ohio. 

Sec.  Sec. 

698.  Statutory  provisions.  Non-delegable     duties. 

699.  Common  law  rule.  Different  department  rule. 

Dual  relation  disapproved. 

§  698.  Statutory  provisions. 

The  statute  in  Ohio  was  passed  in  1890  and  relates 
only  to  railroads.  It  adopts  (1)  the  superior  servant  rule 
and  (2)  makes  one  in  charge  of  employees  in  a  different 
"branch  or  department"  a  superior  servant  as  to  all 
employees  outside  his  department,*^*  thus  adopting  the 
separate  department  rule  only  to  a  hmited  extent. 

627.  Ell  V.  Northern  Pac.  R.  railroad  employees;  forbidding  cer- 
Co.,  1  N.  Dak.  336,  48  N.  W.  222,  tain  rules,  regulations,  contracts 
26  Am.  St.  Rep.  621, 12  L.  R.  A.  97.  and  agreements,  and  declaring 
The  negligence  claimed  and  the  them  unlawful;  declaring  it  unlaw- 
ground  of  liability  of  the  master  ful  to  use  cars  or  locomotives  which 
was  that  of  a  foreman  of  a  gang  of  are  defective,  or  defective  machin- 
men  failing  to  block  a  pile  which  ery  or  attachments  thereto  belong- 
was  shoved  against  the  plaintiff,  ing,  and  declaring  such  corporation 
because  not  blocked,  thus  causing  hable  in  certain  cases  for  injiu:ies 
him  injury.  The  foreman  had  received  by  its  servants  and  em- 
authority  to  employ  and  discharge  ployees  on  account  of  the  careless- 
the  plaintiff,  and  the  latter  was  ness  or  negligence  of  a  fellow- 
under    his     superintendence    and  servant  or  employee." 

control    in    doing    the    particular  The  first  section  makes  it  unlaw- 

■'^ork.  ful  for  any  raUroad  company  to 

628.  The  title  reads  as  follows:  require  any  of  its  employees  to 
For    the  protection    and  relief  of  agree  in  advance  to  hold  the  cor- 
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Under  this  statute,  one  may  be  a  superior  servant 
although  he  has  the  power  to  direct  only  one  employee. *^^ 

And  an  engineer  in  charge  of  a  locomotive  engine  on 
one  train  of  cars  of  a  railroad  company  is  in  a  branch  or 
department  of  service  separate  from  that  of  a  brakeman 


poration  blameless  for  any  injury 
he  may  sustain  for  whieli  lie  other- 
wise might  recover  damages  from 
the  company.  It  forbids  the  com- 
pany to  require  an  employee  to 
contribute  any  part  of  his  wages 
to  an  association.  It  gives  him  the 
right,  if  discharged,  to  require 
within  ten  days  a  reason  from  the 
company  for  his  discharge,  and 
provides  a  penalty  for  the  violation 
of  the  section. 

Sec.  2.  It  shall  be  unlawful  for 
any  corporation  to  knowingly  or 
negligently  use  or  operate  any  car 
or  locomotive  that  is  defective,  or 
any  oar  or  locomotive  upon  which 
the  machinery  or  attachments 
thereunto  are  in  any  manner  defect- 
ive. If  the  employee  of  any  such 
corporation  shaU  receive  an  injury 
by  reason  of  any  defect  in  any  car 
or  locomotive,  or  the  machinery  or 
attachments  thereto  belonging, 
owned  and  operated,  or  being  run 
and  operated,  by  such  corporation, 
such  corporation  shall  be  deemed 
to  have  had  knowledge  of  such 
defect  before  and  at  the  time  such 
injury  is  so  sustained;  and  where 
the  fact  of  such  detect  shall  be 
made  to  appear  in  the  trial  of  any 
action  in  the  courts  of  this  state, 
brought  by  such  employee  or  his 
legal  representatives  against  any 
railroad  corporation  for  damages 
on  account  of  such  injuries  so 
received,  the  same  shaU  be  prima 
facie  evidence  of  negligence  on  the 
part  of  such  corporation. 


Sec.  3.  That  in  aU  actions  against 
the  railroad  company  for  personal 
injury  to,  or  death  resulting  from 
personal  injury  to,  any  person  while 
in  the  employ  of  any  such  company, 
arising  from  the  negligence  of 
such  company  or  any  of  its  officers 
or  employees,  it  shall  be  held,  in 
addition  to  the  liability  now  exist- 
ing by  law,  that  every  person  in  the 
employ  of  such  company,  actually 
having  power  or  authority  to  direct 
or  control  any  other  employee  of 
such  company,  is  not  the  feUow- 
servant,  but  the  superior  of  such 
employee;  also  that  every  person 
in  the  employ  of  such  company, 
having  charge  or  control  of  em- 
ployees in  any  separate  branch  or 
department,  shall  be  held  to  be  the 
superior,  and  not  the  fellow- 
servant,  of  employees  in  any  other 
branch  or  department,  who  have 
no  power  to  direct  or  control  in  the 
branch  or  department  in  which 
they  are  employed. 

The  statute  was  held  valid  and 
not  in  violation  of  the  14th  amend- 
ment to  the  federal  constitution. 
Erie  R.  Co.  v.  Kane,  155  Fed. 
118,  83  C.  C.  A.  564.  That  part 
of  the  first  section  of  the  Act  which 
prohibits  employees  from  making 
contracts  limiting  the  liability  of 
the  company,  was,  by  another 
federal  court,  held  unconstitutional. 
Shaver  v.  Pennsylvania  Co.,  71 
Fed.  931. 

629.  Kane  v.  Erie  R.  Co.,  142 
Fed.  682,  73  C.  C.  A.  672. 
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on  another  train  of  the  same  company  within  the  meaning 
of  the  term  "separate  branch  or  department,"  as  employed 
in  the  statute.*^" 

So  an  engineer  in  charge  of  a  locomotive  engine,  "who 
has  authority  to  direct  or  control  a  fireman  serving  on  the 
same  locomotive,  is  a  "superior"  within  the  msaning  of 
the  statute. ^^^ 

Whether  an  engineer  or  other  em.ployee  of  a  railroad 
company  has  authority  to  direct  or  control  other  em- 
ployees of  the  same  company  is  a  question  of  fact  to  be 
determined  in  each  case.  This  may  be  done,  however, 
either  by  proof  of  express  authority  or  by  showing  the 
exercise  of  such  authority  to  be  customary,  or  according 
to  the  usual  course  of  conducting  business  of  the  particular 
company  interested,  or  of  railroad  companies  generally.*^" 

Under  this  statute,  a  chief  inspector  of  cars,  having 
other  inspectors  under  him,  is  not  the  fellow-servant  of  a 
brakeman.^^' 

So  a  train  dispatcher  who  has  complete  control  of  the 
movem.ents  of  all  trains  on  a  division  of  a  railroad,  is  not 
the  fellow-servant  of  the  engineer  of  a  train  running  on 
such  division,  either  at  comm.on  law  or  under  the  stat- 
ute.«3* 

But  a  telegraph  operator  at  a  station  on  the  line  of  a 
railroad,  whose  duty  it  is  to  receive  telegraphic  orders 
relative  to  the  movements  of  trains  from  the  train  dis- 
patcher at  another  place,  and  communicate  them  to  the 
engineers  and  conductors  of  train  at  his  station,  is  not  the 
superior,  but  the  fellow-servant,  of  the  engineer  of  a  train 
on  such  railroad,  both  at  common  law  and  under  the 
statute.  ^'^ 

So  an  engineer  and  a  brakeman  on  the  same  train  are 
fellow-servants.  The  conductor  of  the  train  is  not  deposed 

630.  Chicago,  H.  &  D.  R.  Co.  v.  633.  Railway  Co.  v.  Brick,  51 
Margrat,  51  OHo  St.  130,  37  N.  E.      OHo  St.  146,  37  N.  E,  128. 

11.  634.    Baltimore  &  0.  R.  Co.  v. 

631.  Id.  Camp,  65  Fed.  952. 

632.  Chicago,  H.  &  D.  R.  Co.  635.  Baltimore  &  0.  R.  Co.  v. 
V.  Margrat,  51  Ohio  St.   130,  37  Camp,  66  Fed.  952. 

N.  E.  11. 
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from  the  control  of  tlie  train  by  the  accidental  parting  of 
the  train  en  route,  nor  is  the  engineer  thereby  made  the 
superior  in  direction  and  control  of  a  brakeman  who  hap- 
pened to  be  with  him  on  a  section  of  such  divided  train. *^^ 

Different  trains  are  different  departments,  and  a  rail- 
road company  was  held  liable  for  the  death  of  a  fireman 
through  the  negligence  of  the  engineer  of  another  train, 
on  the  ground  that  the  latter  was  working  in  a  separate 
branch  or  departm.ent  of  the  service,  and  was  construc- 
tively the  superior  of  such  fireman,  because  he  had 
authority  over  his  firem.an.^" 

So  two  switch  crews  handling  different  trains  in  the  same 
yard,  are  engaged  in  separate  departments  of  the  service 
and  are  not  therefore  fellow-servants  where  one  is  a 
superior/ ^^ 

And  it  seems  that  a  station  agent  and  train  men  are 
in  different  departments/'^ 

§  699.  Common  law  rule. 

The  supreme  court  of  Ohio  was  among  the  earliest  courts 
to  adopt  the  rule  of  superior  and  subordinate.  Until  the 
decision  of  Chicago,  M.  &  St.  P.  R.  Co.  v.  Eoss,  112 
U.  S.  377,  5  Sup.  Ct.  Rep.  184,  by  the  federal  court,  the 
courts  of  Ohio  and  Kentucky  stood  practically  alone  in  the 
application  of  this  doctrine  to  its  full  extent,  as  determin- 
ing the  question  of  who  are  feUow-servants.  This  doctrine 
was  first  announced  in  Little  Miami  R.  Co.  v.  Stevens, 
20  Ohio,  415,  and  subsequently  in  Cleveland,  C.  &  C.  R. 
Co.  V.  Keary,  3  Ohio  St.  201.  It  received  full  expression 
in  the  following  forcible  language:  "From  the  very 
nature  of  the  contract  of  service  between  the  company 
and  the  employees,  the  company  was  under  obligation  to 
them  to  superintend  and  control  with  skill  and  care  the 
dangerous  force  employed,  upon  which  their  safety  so 

636.  Cleveland,  L.  &  W.  R.  Co.         638.    Erie  R.  Co.  v.  Kane,  118 
V.  Shanover,  70  Ohio  St.  166,  71      Fed.  223. 

N.  E.  279.  639.     Snyder   v.    Cleveland,   C. 

637.  Kane  v.  Erie  R.  Co.,  142      &  C.  &  St.  L.  R.  Co.,  60    Ohio 
Fed.  682,  73  C.  C.  A.  672.  St.  487. 
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essentially  depended.  For  this  purpose  the  conductor  is 
employed,  and  in  this  indirectly  represents  the  company. 
They  contract  for  and  engage  his  care  and  skiU.  They 
commission  him  to  exercise  that  dominion  over  the  oper- 
ations of  the  train  which  essentially  pertains  to  the  pre- 
rogatives of  the  owner;  and  in  its  exercise  he  stands  in 
place  of  the  owner,  and  is  in  the  discharge  of  a  duty  which 
the  owner,  as  a  man  and  a  party  to  the  contract  of  service, 
owes  to  those  placed  under  him,  and  whose  hves  depend 
upon  his  fldeUty.  His  will  alone  controls  everything,  and 
it  is  the  will  of  the  owner  that  his  intelligence  should  be 
trusted  for  this  purpose.  This  service  is  not  common  to 
him  and  the  hands  placed  under  him.  They  have  nothing 
to  do  with  it.  His  duties  and  their  duties  are  entirely 
separate  and  distinct,  although  both  necessary  to  produce 
the  result.  It  is  his  to  command,  and  theirs  to  obey  and 
execute.  No  service  is  common  that  does  not  admit  a  com- 
mon participation,  and  no  servants  are  feUow-servants 
when  one  is  placed  in  control  over  the  other." 

This  rule  as  to  superior  servants  has  been  applied 
where  the  negligence  was  that  of  a  conductor  and  the 
servant  injured  was  a  brakeman*^"  or  engineer;^*^  where 

640.    Where  a  railroad  company  Railway  Co.  v.  Spangler,  44  Ohio 

placed  a  brakeman  in  their  employ  St.  471,  8  N.  B.  467,  58  Am.  Rep. 

under  the  control  of  the  conductor,  833. 

the  latter  having  the  exclusive  com-  641.    Where  an  employer  places 

mand  of  the  train,  and  the  brake-  one  person  in  his  employ  under  the 

man,  without  fault  on  his  part,  is  direction   of   another   also   in   his 

injured  by  the  carelessness  of  the  employ,  such  employer  is  liable  for 

conductor,  he  may  recover    from  injuries  to  the  person  of  him  placed 

the  company.  It  was  said,  however:  in   the    subordinate    situation   by 

"But  a  principal  is  not  liable  to  the    negligence    of    the    superior, 

one  servant  in  his  employ  for  in-  Hence,  where  a  railroad  company 

juries  resulting  from  the  careless-  placed  an  engineer  under  the  con- 

ness  of  another  servant  when  both  trol  of  the  conductor  of  a  train, 

are   engaged  in  a  common  service  whose  duties  included  the  directing 

and  no  power  of  control  is  given  to  when  the  cars  were  to  start,  stop, 

one  over  the  other.    They  stand  as  etc.,  and  through  the  negligence  of 

equals  to  each  other  and  are  alone  such  conductor  the  engineer  was 

liable  for  injuries   they  may  oc-  injured  while  each  were  engaged 

casion."      Cleveland,     C.     &    C.  in  his  respective  enplosrment,  the 

R.  Co.  V.  Keary,  3  Ohio  St.  201;  company  was   held   to   be  liable. 
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the  negligence  was  that  of  a  foreman  and  the  injured 
servant  was  a  car  repairer ;'^2  etc.*^' 

On  the  other  hand,  at  common  law,  the  conductor  on 
one  train  is  a  fellow-servant  of  trainmen  on  another 
train.  ^^* 

So  where  an  engineer  and  brakeman  were  employed  by 
a  railroad  company  in  operating  the  same  train,  and 


Little  Miami  R.  Co.  v.  Stevens,  20 
OMo,  416;  Mad  River  &  L.  E.  R. 
Co.  V.  Barber,  5  OMo  St.  541,  67 
Am.  Dec.  312. 

642.  Where  a  oar  repairer  who 
was  under  the  direction  of  a  fore- 
man was  injured  while  repairing 
cars  upon  the  track,  by  other  cars 
being  shunted  against  them,  and 
no  provision  had  been  made  to 
warn  him  against  such  danger, 
it  was  held  that  the  injury  was  due 
to  the  neglect  of  such  foreman  in 
not  properly  warning  or  guarding 
him,  or  providing  means  by  which 
he  would  be  warned.  That  such 
foreman  was  his  superior,  and 
therefore  he  was  entitled  to  re- 
cover from  the  company.  Lake 
Shore  &  M.  S.  R.  Co.  v.  Lavalley, 
36  Ohio  St.  221. 

643.  A  mine  boss  having  con- 
trol of  a  mine  with  authority  to 
hire  and  discharge  men,  stands  i\n 
the  place  of  the  owner  or  the  opera- 
tor. He  is  chargeable  with  knowl- 
edge of  all  that  he  would  ascertain 
by  proper  attention  to  his  duties, 
and  if,  instead  of  performing  his 
duties,  he  enjoins  upon  the  miner 
the  performance  thereof,  then  as 
to  such  duties  the  miner  represents 
the  owner  or  operator,  and  the 
mine  boss  is  chargeable  with  such 
notice  as  the  substitute  should 
have  had,  as  to  the  condition  of 
the  roof  of  the  mine.     Wellston 


Coal  Co.  V.  Smith,  65  Ohio  St.  70, 
61  N.  E.  143,  87  Am.  St.  Rep.  547, 
55  L.  R.  A.  99. 

644.  In  case  of  injury  to  a  serv- 
ant by  the  negligence  of  another, 
it  is  immaterial  whether  he  who 
causes  and  he  who  sustains  the 
injury  are  or  are  not  engaged  in 
the  same  or  similar  labor,  or  in 
positions  of  equal  grade  or  author- 
ity. Upon  this  doctrine  but  a 
single  exception  has  been  engrafted. 
That  exception  is  "that  when  one 
servant  is  placed  in  a  position  of 
subordination  and  subject  to  the 
orders  and  control  of  another 
servant,  without  fault  of  his  own, 
and  while  in  the  performance  of 
his  duty,  is  injured  through  the 
negligence  of  the  superior  servant 
while  acting  in  the  common  service, 
an  action  lies  in  favor  of  the  in- 
ferior servant  against  the  master." 
But  this  is  the  extent  and  limit  of 
the  exception.  Hence  a  railway 
company  was  held  not  liable  in 
damages  to  a  brakeman  on  one  of 
its  trains  for  injuries  sustained  by 
him  in  a  collision  of  his  train  with 
another  train  of  the  same  company, 
where  the  collision  occurred  by 
means  of  the  negligence  of  the 
conductor  or  engineer,  or  both,  of 
such  train.  Pittsburg,  Ft.  W.  & 
C.  R.  Co.  V.  Devinney,  17  Ohio 
St.  198. 
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there  was  no  evidence  to  prove  that  the  brakeman  was 
placed  in  a  position  of  subordination  to  the  engineer,  other 
than  what  might  be  impUed  from  the  rules  of  the  com- 
pany requiring  the  engineer  to  give  certain  signals  as  a 
notice  to  apply  or  loosen  the  brakes,  and  requiring  the 
brakeman  to  m.anage  the  brakes  according  to  circum- 
stances, and  the  signals  of  the  enginem.an,  and  placing  the 
brakeman  on  the  train  in  subordination  to  the  conductor, 
it  was  held  that  the  engineer  and  brakeman  were  feUow- 
servants  of  the  company,  engaged  in  a  com.mon  service; 
that  the  relation  of  superior  and  subordinate  did  not 
exist  between  them.  Therefore  the  company  was  not 
liable  to  the  brakeman  for  an  injury  occasioned  by  the 
negligence  of  the  engineer.**^ 

So  a  hand  employed  to  load  and  unload  gravel  from  a 
construction  train,  while  riding  to  the  place  of  unloading 
from  the  gravel  pit,  is  a  co-employee  of  the  engineer  of  the 
train.®^^ 

Ordinarily  an  engineer  and  a  track  man  are  fellow- 
servants.^" 

Where  a  track  repairer,  was  injured  by  the  neghgence 
of  a  fireman  upon  the  train  in  throwing  a  stick  of  wood 
from  the  tender,  striking  plaintiff,  it  was  held,  as  no  degree 

645.  Pittsburg,  Ft.  W.  &  C.  R.  acting  under  orders,  it  would  not 
Co.  V.  Lewis,  33  Ohio  St.  196;  be  presumed  be  was  negligent; 
Railway  Co.  v.  Ranney,  37  Ohio  fiirtber,  that  without  determining 
St.  665.  whether    the    statute    relating    to 

646.  Kumlerv.  Junction  R.  Co.,  signals  was  for  the  protection  of 
33  Ohio  St.  150.  employees,  there  was,  independent 

647.  The  rule  was  not  applied,  of  it,  a  duty  on  the  part  of  the 
however,  where  a  section  man,  company  to  make  and  enforce 
while  working  upon  the  track,  was  reasonable  rules  and  regulations 
injured  by  a  passing  train,  running  to  guard  against  danger  at  cross- 
at  a  rapid  rate  of  speed,  while  ings  and  dangerous  places,  and 
racing  with  a  train  upon  a  parallel  that  deceased,  when  he  entered 
track.  The  exact  ground  of  the  the  emplo3niient,  had  a  right  to 
decision  is  not  quite  plain,  although  expect  the  performance  of  that 
I  assume  it  to  be  that,  as  it  did  duty,  and  as  there  was  no  proof  in 
not  appear  but  that  the  engineer  respect  to  this  matter  a  ease  was 
in  running  at  such  a  dangerous  presented  for  the  jury.  Dick  v. 
rate    of    speed   might   have    been  Railroad  Co.,  38  Ohio  St.  389. 
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of  subordination  existed  between  tbe  two,  that  they  were 
fellow-servants.  **  ^^ 

Dual  relation  disapproved. 

It  was  further  said  by  the  same  court  in  a  more  recent 
case:  He  (the  employer)  also  engages  that  every  one 
placed  in  authority  over  the  servant,  with  power  to  con- 
trol and  direct  him.  in  the  performance  of  his  duties,  will 
exercise  reasonable  care  ia  providing  for  his  safety,  whether 
such  superior  be  a  feUow-servant  or  not,  in  the  ordinary 
sense.  The  superior  in  his  relation  to  the  subordinate  serv- 
ant is  alter  ego  of  the  master.  This  doctrine  which  im- 
putes to  the  master  the  neghgence  of  a  servant  to  whom  he 
has  delegated  authority  over  other  servants,  has  been 
firmly  ingrafted  in  the  jurisprudence  of  this  state  ever 
since  the  case  of  Little  Miami  R.  Co.  v.  Stevens,  20 
Ohio  415.  "Where  the  master  or  one  placed  by  him  in 
charge  of  the  men  engaged  in  his  service,  personally 
assists  or  interferes  in  the  labor  performed  under  his 
direction  and  control,  and  is,  while  performing  such  labor 
or  interfering  with  its  performance,  guilty  of  neghgence 
restilting  in  injury  to  one  engaged  in  such  service,  there  is 
no  sound  principle  of  law  that  will  excuse  or  exonerate 
the  master  from  UabUity.  .  .  The  imphed  obUgation 
of  the  servant  to  assume  all  risks  incident  to  the  employ- 
ment, including  that  of  injury  occasioned  by  the  negli- 
gence of  a  fellow-servant,  has  no  application  when  the 
servant  by  whose  negligent  conduct  or  act  the  injury 
inflicted  sustains  the  relation  of  superior  in  authority  to 
the  one  receiving  the  injury.  .  .  .  The  fact  that  the 
foreman  is  performing  the  duty  of  a  common  workman, 
and  not  those  strictly  pertaining  to  the  duties  of  foreman, 
in  no  wise  relieves  the  master  from  habihty.  .  .  The 
negligent  act,  although  committed  by  the  hand  of  an- 
other, in  such  cas3  is,  in  law,  the  act  of  the  foreman,  and 
consequently  the  act  of  the  master.  "*^^ 

648.    Whaalen  v.  Mad  River  &  649.    Berea  Stone  Co.  v.  Kraft 

L.  E.  R.  Co.,  8  Ohio  St.  249.  31  Ohio  St.  291,  27  Am.  Rep.  510 
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Non-delegable  duties. 

The  rule  as  to  non-delegable  duties  has  very  seldom  been 
involved  in  the  Ohio  decisions.  Nearly  all  the  cases  turn 
on  the  question  of  whether  the  negb'gent  servant  was  a 
superior  servant,  and  that  has  been  said  to  be  the  "con- 
troUing  and  governing"  test  in  this  state.  *^" 

At  the  same  time,  it  is  undoubtedly  the  law  here,  as 
elsewhere,  that  the  duty  to  furnish  a  safe  place  to  work  is 
non-delegable  and  that  a  servant  to  whom  such  a  duty  is 
delegated  is  not  a  feUow-servant;  in  other  words  if  a  duty 
be  considered  personal  to  the  master,  one  to  whom  it  is 
delegated  is  not  a  feUow-servant.  However,  the  duty  of 
inspection  is  considered  delegable,^"  as  is  the  duty  to  give 


wammgs 


652 


650.  Kelly  Island  Line  &  Trans- 
port Co.  V.  Paehuta,  69  Ohio  St. 
462,  69  N.  E.  988,  100  Am.  St. 
Rep.  706. 

651.  If  a  defect  in  appliances 
(a  brake  chain)  was  owing  to  the 
neglect  of  other  operatives  of  the 
road  whose  duty  it  was  to  inspect 
said  brake,  but  who  neglected  so 
to  do,  and  negligently  suffered  the 
same  to  continue  in  use  when  not 
road  worthy,  unknown  to  the 
company,  the  company  is  not 
liable  to  a  brakeman  injured  by 
reason  thereof,  inasmuch  as  such 
delinquent  inspector  is  to  be  re- 
garded as  a  feUow-servant  of  such 
brakeman.  Columbus  &  Xenia  R. 
Co.  V.  Webb,  12  Ohio  St.  475; 
Little  Miami  Railroad  Co.  v. 
ritzpatriek,  42  Ohio  St.  318.  The 
doctrine  of  the  Ohio  court  recog- 
nizes the  rule  that  it  is  the  duty 
of  the  master  to  exercise  reasonable 
care  in  providing  safe  machinery 
and  appliances  for  the  use  of  his 
employees.  He  is  bound  to  vig- 
ilance, but  vigilance  is  the  maximum 
of  his  duty.      Reasonable  care  is 


required  in  the  emplo3rment  of 
the  careful  and  competent  servants, 
but  the  exercise  of  reasonable  care 
by  such  servants  is  at  the  risk  of 
their  fellow-servants.  When  the 
master  has  performed  the  duty  of 
exercising  reasonable  care  in  the 
selection  of  competent  servants  to 
construct  or  maintain  in  repair 
such  machinery  or  appliances,  his 
duty  to  other  operatives  who  are 
to  use  them  is  fully  met  and  per- 
formed. Little  Miami  R.  Co.  v. 
Fitzpatrick,  42  Ohio  St.  318. 

652.  An  employer  is  not  liable 
to  one  servant  in  his  employ  for  the 
negligence  of  another  servant  when 
both  are  engaged  in  a  common 
service  and  no  power  of  control 
is  given  to  the  one  over  the  other, 
where  the  negligence  complained 
of  consists  only  in  the  performance 
of  some  act  or  duty,  incidental  to 
the  general  emplojrment  and  to 
the  proper  and  safe  conduct  and 
prosecution  of  the  business  in 
which  both  are  engaged.  This 
rule  was  applied  where  servants 
were  engaged  in  work  in  a  quarry 
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Different  department  rule. 
Independent  of  statute,  the  different  department  rule  is 
not  recognized  in  tMs  state.  "^ 

XLII.  Oklahoma. 

Sec.  Sec. 

700.     Common  law  rule.  701.     Constitutional  provision. 

§  700.  Common  law  rule. 

The  law  presumes  that  all  persons  engaged  in  the 
common  employment  of  the  same  master,  though  different 
in  rank,  are  feUow-servants.  It  is  not  necessary  that  they 
should  be  engaged  in  the  same  particular  work.^^* 

In  order  to  constitute  a  manager  or  superintendent  of  a 
plant  a  vice-principal,  the  roaster  must  confer  upon  such 
m.anager  or  superintendent  the  entire  and  absolute 
management  of  the  entire  business  or  of  an  entire  depart- 
ment thereof,  retaining  no  oversight  and  exercising  no 
discretion  of  his  own  as  to  the  conduct  of  such  business, 
except  as  to  the  positive  duties  of  the  master  in  respect  to 
the  safety  of  the  appliances,  safety  of  the  place  of  work 
and  promulgation  of  rules,  where  the  nature  of  the  busi- 
ness requires  it."" 

§  701.  Constitutional  provision. 

S^c.  36,  art.  9,  Constitution,  provides  that  the  com- 
mon law  doctrine  of  the  fellow-servant  so  far  as  it  affects 
the  liability  of  the  master  for  injuries  to  his  servant,  re- 

and  one  was  injured  by  the  neglect  and  other  duties  of  a  like  nature 

of  another  to  give  the  customary  upon  the  road,  as  well  as  those 

warning  when  a  blast  was  about  upon    the    trains,    operating,    are 

to  be  exploded.    They  were  feUow-  regarded  as  feUow-servants  in  the 

servants.  KeUey  Island  L.  &  Trans,  common    service.        Manville    v. 

Co.  V.  Pachuta,  69  Ohio  St.  462,  Cleveland   &   Toledo   R.    Co..    11 

69  N.  E.  988, 100  Am.  St.  Rep.  706.  Ohio  St.  417. 

653.     Those  employed  in  facili-  654.    Mollhoff  v.  Chicago,  R.  I. 

tating   the   ruiming   of   trains   by  &  P.  R.  Co.,  15  OM.  540,  82  Pac. 

ballasting  the  track  and  removing  733. 

obstructions,  and  those  employed  655.     Ruemmele  Braun  Co.  v. 

at  stations  attending  to  switches  CaHll,  14  Okl.  422,  79  Pac.  260. 
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suiting  from  the  acts  or  omissions  of  any  other  servant  or 
servants  of  the  common  master,  is  abrogated  as  to  every 
employee  (1)  of  every  railroad  company  and  (2)  every 
street  railway  company  or  (3)  interurban  railroad  com- 
pany, and  (4)  of  every  person,  firm  or  corporation  engaged 
in  mining  in  this  state,  and  every  such  employee  shall 
have  the  same  right  to  recover  for  every  injury  suffered 
by  him  for  the  acts  or  omissions  of  any  other  employee 
or  employees  of  the  common  master,  that  a  servant  would 
have  if  such  acts  or  omissions  were  those  of  the  master 
himself,  in  the  performance  of  a  non-assignable  duty."^ 

XLIII.  Oregon. 

Sec.  See. 

702.  Statutory  provision.  Conductor  and  section 

703.  Common  law  rule.  hand. 

Character  of  the  act  and  Employees  moving  timbers 

not   grade    or   rank   de-  Employees  of  stevedore. 

termines  relation.  Employees     taking     down 

Employees  may  occupy  dual  electric  wires. 

relation.  Employees   working   about 

Superintendent   giving    or-  locomotive. 

ders.  Section  boss  and  crew. 

Employees  in  machine  shop.  Switchman  and  train  oper- 

Employees  in  quarry.  atives. 

§  702.  Statutory  provision. 

Laws  of  Oregon  1903,  p.  20,  provides  in  effect  that  every 
corporation  operating  a  railroad  in  this  state,  shall  be 
liable  in  damages  for  all  injuries  sustained  by  any  of  its 
employees,  where  resulting  from  the  wrongful  act,  neglect 
or  default  of  any  agent  or  officer  of  such  corporation 
superior  to  the  servant  injured.  Under  this  statute,  a 
section  foreman  is  a  vice-principal  as  to  the  members  of 
his  crew  working  under  him.*^' 

656.    See  Coalgate  Co.  v.  Bross,  657.    Sorenson  v.  Oregon  Power 

25  Okl.  244.  Co.,  47  Oreg.  24,  82  Pac.  10. 
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§  703.  Common  law  rule. 

If  the  employer  is  not  a  railroad  corporation,  or  if  the 
negligent  servant  of  such  a  corporation  is  not  a  superior 
servant,  the  common  law  rules  apply.  The  rule  of  non- 
delegable duties  is  applied,  so  as  to  include  repairmen,  *^^ 
employees  whose  duty  it  is  to  give  warning, ^^*  and  in- 
spectors.®™ 


658.  Tlie  doctrine  in  this  state 
is,  ttat  any  duty  tlie  master  owes 
for  the  protection  of  Ms  servant, 
cannot  be  delegated  to  any  serv- 
ant of  any  grade  so  as  to  exempt 
the  master  from  liability  for  its 
negligent  performance  causing  in- 
jury to  other  servants.  That 
among  such  duties  he  is  to  con- 
struct and  maintain  in  repair  the 
■ways  and  appliances  to  be  used 
by  the  servants;  that  persons  so 
charged  with  the  master's  duty  are 
in  no  sense  fellow-servants  of  those 
who  use  and  operate  such  ways  and 
appliances.  Miller  v.  Southern 
Pac.  Co.,  20  Oreg.  285,  26  Pae.  70; 
Carlson  v.  Railway  Co.,  21  Oreg. 
450,  28  Pac.  497. 

659.  Where  it  was  urged  that  a 
section  foreman,  having  knowledge 
of  obstructions  upon  the  track 
(landslide),  failed  to  warn  employ- 
ees upon  a  train  going  out  to  re- 
pair the  track,  where  it  might  have 
been  damaged  by  a  recent  storm, 
and  was  guilty  of  negligence  which 
was  chargeable  to  the  company,  it 
was  said:  "If  at  the  time  of  the 
accident  the  track  men  and  sec- 
tion master  were  engaged  in  looking 
after  and  removing  obstructions 
from  the  road,  caused  by  the  recent 
storm,  and  the  plaintiff's  intestate 
constituted  one  of  the  train  men 
engaged  in  the  same  service,  or  in 
repairing  the  road  or  removing  ob- 


structions therefrom,  then  as  to  such 
service  the  train  men,  track  men 
and  section  master  were  feUow- 
servants.  If,  however,  the  section 
master  had  knowledge  of  the  land 
sKde,  he  was  bound  to  inform  those 
in  charge  of  the  repair  or  any  other 
train  passing  over  the  road,  and  a 
failure  to  do  so  would  subject  the 
defendant  to  liability.  It  may  be 
assumed  that  a  part  of  the  section 
master's  duties  was  to  look  after 
obstructions  on  the  track  and  to 
cause  the  same  to  be  removed  as 
soon  as  possible  after  they  should 
come  to  his  knowledge.  If  these 
were  his  duties,  then  as  to  such 
duties  he  represented  the  master. 
Wellman  v.  Oregon  S.  L.  &  U.  N. 
R.  Co.,  21  Oreg.  630,  28  Pac.  626. 
See  also  Fisher  v.  Oregon  C.  L.  & 
U.  N.  R.  Co.,  22  Oreg.  533,  30  Pac. 
425,  16  L.  R.  A.  579. 

660.  Where  an  employee  upon 
a  train  sent  out  to  repair  the  track 
from  damage  by  storm,  was  killed 
by  the  giving  way  of  a  bridge,  in 
considering  a  proposed  instruction 
which  was  in  substance  that  the 
defendant  was  not  liable  for  the 
negligence  of  its  servants  employed 
at  the  time  of  the  accident  to 
watch  over  and  ascertain  the  con- 
dition of  the  track  and  bridges,  it 
was  said:  "The  duty  to  inspect 
its  road  and  keep  a  proper  watch 
and  oversight  over  it,  is  the  per- 
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Character  of  the  act  and  not  grade  or  rank  determines 
relation. 

Prior  to  the  enactment  of  the  Employers'  Liability  Act 
in  1893,  the  question  of  fellow-servants  depended  upon  the 
nature  of  the  act  being  performed  and  not  upon  the 
employee's  grade  or  rank.  If  the  act  is  one  personal  to  the 
master,  the  servant  performing  it  is  a  vice-principal. 
If  merely  the  duty  of  an  operative,  he  is  merely  a  fellow- 
servant,  notwithstanding  he  may  have  supervisory 
power.  ®®i 

And  as  the  statute  only  applies  to  railroad  corporations, 
this  common  law  rule  prevails  as  to  other  employments. 


sonal  duty  of  the  master,  for  the 
negligent  performance  of  which  it 
cannot  exempt  itself  from  liability 
by  showing  that  it  has  delegated 
that  duty  to  an  employee."  Carl- 
son V.  Oregon  S.  L.  &  U.  N.  R. 
Co.,  21  Oreg.  450,  28  Pac.  497.  The 
plaintiff  was  an  employee  of  de- 
fendant performing  work  in  exca^ 
vating  a  tunnel.  There  was  a  gen- 
era] superintendent  of  the  work. 
The  plaintiff  was  working  under  the 
direction  of  a  foreman,  there  being 
other  gangs  of  men  working  under 
other  foremen.  Such  foremen  had 
the  direction  of  the  men  in  charge 
of  the  blasting,  directing  where 
charges  should  be  made,  and  the 
removing  of  the  debris.  It  was 
necessary  that  the  debris  should 
be  removed  in  order  to  clear  a 
place  for  drilling  after  each  blast, 
and  also,  as  was  claimed,  to  enable 
the  discovery  of  any  unexploded 
blasts.  The  foreman  neglected  to 
make  removal  of  the  debris  suffi- 
cient for  the  latter  purpose,  and 
while  the  plaintiff  was  engaged  in 
drilling,  an  unexploded  charge  was 
struck  causing  an  explosion  which 
injured  him.      The  question  was 


whether  the  foreman  was,  as  to 
such  act  and  duties,  a  fellow- 
servant.  It  was  held  he  was  a  vice- 
principal,  upon  the  ground  that 
to  him  was  intrusted  the  master's 
duty  to  take  reasonable  precau- 
tions to  keep  the  place  of  work 
safe.  The  doctrine  of  the  different 
courts  was  stated  and  discussed, 
including  that  of  superior  and 
subordinate,  but  the  court  was 
non-committal  as  to  any  other  than 
the  one  upon  which  its  ruling  was 
based.  Anderson  v.  Bennett,  16 
Oregon,  515,  19  Pac.  765,  8  Am. 
St.  Rep.  311.  So  it  was  held  that 
a  section  foreman  whose  business 
it  was  to  inspect  the  track  and  keep 
proper  watch  and  oversight  over  it, 
was  in  the  exercise  of  duties  per- 
sonal to  the  master  and  his  neglect 
in  not  informing  those  in  charge 
of  a  train  of  a  defect,  caused  by  a 
snow  slide,  was  chargeable  to  the 
company.  Fisher  v.  Railway  Co., 
220reg.  533,  30  Pac.  429,  16  L.  R. 
A.  519. 

661.  Mast  V.  Kern,  ,34  Oreg.  247, 
54  Pac.  950,  75  Am.  St.  Rep.  580; 
Allen  V.  Standard  Box  &  Lumber 
Co.,  53  Oreg.   10,  96  Pac.   1109. 
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Employees  may  occupy  dual  relation. 
The  court  indulged  in  an  able  discussion  covering  the 
subject  of  the  master's  duties,  and  from  that  made  the 
deduction  as  to  when  an  employee  is  a  fellow-servant. 
It  is  stated:  "It  is  the  personal  and  absolute  duty  of  the 
master  to  exercise  reasonable  care  and  caution  to  provide 
his  servants  with  a  reasonably  safe  place  to  work,  reason- 
ably safe  tools,  appliances  and  instruments  to  work  with, 
reasonably  safe  material  to  work  upon,  suitable  and  com- 
petent fellow-servants  to  work  with  them,  and  to  make 
needful  rules  and  regulations  for  the  safe  conduct  of  the 
work;  and  he  cannot  delegate  this  duty  to  a  servant  of  any 
grade  so  as  to  exempt  himself  from  liability  to  a  servant 
who  has  been  injured  by  its  non-performance.  .  .  But 
when  the  master  has  performed  his  duty  in  this  regard  and 
provided  competent  employees,  a  reasonably  safe  place 
to  work,  suitable  materials,  tools  and  appliances  to 
work  with  and  needful  rules  and  regulations  and  the  like, 
he  has  discharged  his  whole  duty  in  the  premises  and  is 
not  liable  to  a  servant  while  engaged  as  an  operative. 
It  is  true  that  from  this  doctrine  results  the  conclusion 
that  an  employee  may  in  certain  instances  occupy  a 
dual  position  to  his  feUow-workmen.  He  may  be  a  vice- 
principal  or  the  representative  of  the  m.aster  as  to  all 
matters  where  he  is  intrusted  with  the  discharge  of 
duties  which  the  master  himself  is  required  to  perform 
and  a  co-servant  in  the  discharge  of  duties  not  personal 
to  the  master.  But  this  conclusion  is  a  logical  one  and 
has  been  recognized  and  apphed  under  many  varieties 
of  facts."  A  superintendent,  while  engaged  in  the  per- 
formance of  the  duties  of  an  operative,  was  held  a  feUow- 
servant  of  an  operative  injured  by  the  former's  negli- 
gence. ^^^ 

Superintendent  giving  orders. 
The  master  is  not  required  to  superintend  mere  details 
of  the  work,  but  where  a  superintendent  directed  the 

662.     Mast.  v.  Kern,  34  Oreg. 

247,  54  Pac.  950,  75  Am.  St.  Rep. 

580. 
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manner  of  doing  it,  he  was  held  a  vice-principal,  as  for 
instance,  loading  a  sUng'  with  five  timbers  instaad  of 
fovir.**' 

Employees  in  machine  shop. 
A  helper  in  a  machine  shop,  killed  by  the  explosion  of  a 
piston  head  while  being  heated  by  another  employee  em- 
ployed at  a  forge  adjoining  that  upon  which  deceased  was 
at  work,  was  a  fellow-servant  of  the  latter."* 

Employees  in  quarry. 

Employees  who  work  together  in  a  quarry,  driUing 
holes  for  blasts  and  loading  them,  are  fellow-servants, 
though  one  takes  the  lead  and  gives  directions. '^^ 

Conductor  and  section  hand. 
A  section  hand  riding  on  a  work  train  from  one  place  of 
his  work  to  another,  under  the  charge  of  a  road  master, 
is  a  fellow-servant  of  the  conductor  and  engineer.  The 
court  states  that  there  is  a  respectable  line  of  authorities 
holding  the  doctrine  of  superior  and  subordinate,  but 
that  question  was  not  involved  in  the  present  ease."^ 

Employees  moving  timbers. 
Where  an  employee  was  injured  by  the  improper  man- 
ner in  which  other  em.ployees,  engaged  in  the  same  work, 
operated  the  apphances  used  in  moving  timbers,  it  was 
held  that  no  habiUty  attached  to  the  employer;  that  the 
injmy  was  caused  by  the  acts  of  his  feUow-servants."^ 

Employees  of  stevedore. 

A  stevedore  who  procTires  experienced  servants  to  load 
a  vessel  with  timber,  may  intrust  the  manner  of  making 
of  the  shng  loads  to  such  servants,  and  consequently  is  not 

663.  Galvin  v.  Brown  &  Mc-  Co.,  40  Oreg.  436,  67  Pao.  1013. 
Cabe,53  0reg.  598,  lOlPac.  671.  666.     Knahtla  v.  Oregon  Short 

664.  Duff  V.  Willamette  Iron  &  Line  &  U.  N.  R.  Co.,  21  Oreg.  136, 
Steel  Works,  45  Oreg.  479,  78  Pae.  27  Pao.  91. 

363.  667.       Weeklund    v.    Southern 

665.  Johnson  v.  Portland  Stone      Oregon  Co.,  20  Oreg.  591,  27  Pao. 

260. 
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liable  for  injuries  to  one  caused  by  the  negligence  of 
others.  *^^ 

Employees  taking  down  electric  wires. 
Workmen    engaged    in    taking    down    electric    wires, 
exercising  their  own  judgment  and  discretion  as  to  the 
naethod  of  the  work,  are  feUow-servants.^^' 

Employees  working  about  locomotive. 

Employees  working  upon  and  about  a  locomotive  mak- 
ing repairs,  and  one  employed  as  a  cleaner  of  the  boilers, 
are  fellow-servants .  ^  '"^ 

Section  boss  and  crew. 
It  was  held,  prior  to  the  statute,  that  a  section  boss 
was  a  fellow-servant  of  members  of  his  crew  worldng 
under  him."^ 

Switchman  and  train  operatives. 
A  switchman,  that  is,  one  whose  duties  pertain  to  the 
operation  of  a  switch,  and  train  operatives,  are  feUow- 
servants.  Their  duties  are  ia  connection  with  the  opera- 
tion of  the  road  and  not  in  preparing  or  keeping  in  repair 
the  apphances  used  or  the  place  of  work.  This  is  in  accord 
with  the  almost  uniform  decisions  of  the  courts  else- 
where.*''' 

668.  Galvin  v.  Brown  &  Mc-      But  subsequently  it  was  held  that 
Cabe,  53  Oreg.  598,  101  Pao.  671.      by  force  of  the  statute  a  section 

669.  Wagner  v.  City  of  Portland,  boss,  as  to  the  men  under  him, 
40  Oreg.  389,  67  Pac.  306.  was  a  vice-principal.    Sorenson  v. 

670.  Brasel  v.  Oregon  P.  &  Nav.  Oregon  Power  Co.,  47  Oreg.  24, 
Co.,  54  Oreg.  157,  102  Pac.  726.  82  Pac.  10. 

671.  Brunnel  v.  Southern  Pac.  672.    MUler  v.  Southern  Pacific 
Co.,  34  Oreg.  256,  56  Pac.   129.      R.  Co.,  20  Oreg.  285,  26  Pac.  70. 
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XLIV.  Pennsylvania. 


See. 
704. 
705. 


Sec. 


Statutory  provision. 
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as  delegable. 
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subordinate  not  approved. 
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Different   department   the- 
ory. 


Employees  constructing 

temporary       appliances; 

master    furnishing     ma^ 

terial. 
Train  dispatcher. 
Employee  may  occupy  dual 

relation. 
Illustrations     of     servants 

held  feUow-servants. 


§  704.  Statutory  provision. 

In  1907,  an  employer's  liability  law,  applicable  for  the 
most  part  to  all  employers,*''  was  passed.*'^ 


673.  Toward  v.  Meadow  Lands 
Coal  Co.,  229  Pa.  St.  553,  79  Atl. 
129.  "All  employers  are  within  the 
provision  that  the  negligence  of  a 
feUow-servant  of  an  injured  em- 
ployee shall  not  be  a  defense  where 
the  injury  is  caused  or  contributed 
to  by  any  defect  in  the  works, 
plant,  or  machinery  of  which  the 
employer  can  have  knowledge  by 
the  exercise  of  ordinary  care.  Mule 
holes  in  mines  are  part  of  the 
works  of  the  mineowners,  made  so 
by  themselves  for  the  purpose  of 
preventing  mules  while  not  work- 
ing from  straying  around  as  walk- 
ing dangers  to  employees  on  or 
operating  mine  cars.  When  mules 
are  put  in  these  holes,  without 
bars  or  gates  to  keep  them  in  or 
bitching  posts  to  which  they  can 
be  tied,  the  mineowner  takes  the 
risk  that  they  will  stray  out  and 
bring  about  collisions  with  moving 
cars,  and  failure  to  provide  means 
by  which  they  can  be  kept  within 
the  holes  is  a  failure  of  duty  by  the 


mineowner  as  an  employer  to  his 
employees.  A  mule  hole  without 
gates  or  bars,  hitching  posts,  or 
any  other  device  provided  by  the 
mineowner  by  which  the  mules 
can  be  kept  within  it  is  a  "defect 
in  the  works,"  and,  the  jury  in  this 
case  having  found  such  a  defect  in 
the  works  of  the  appellant,  it  is 
not  to  be  permitted  in  the  face  of 
the  act  of  1907  to  shield  itself  under 
plea  or  proof  of  the  negligence  of 
Miller,  the  co-employee  of  the  de- 
ceased." 

674.  Section  1.  Be  it  enacted, 
etc.,  that  in  all  actions  brought  to 
recover  from  an  employer  for  in- 
jury suffered  by  his  employee,  the 
negligence  of  a  fellow-servant  of 
the  employee  shall  not  be  a  de- 
fense, where  the  injury  was  caused 
or  contributed  to  by  any  of  the 
following  causes,  namely:  (1)  Any 
defect  in  the  works,  plant  or  ma- 
chinery of  which  the  employer 
could  have  had  knowledge  by  the 
exercise  of  ordinary  care;  (2)  the 
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This  statute  is  very  broad  and  comprehensive  in  its 
terms  and  materially  changes  the  law  theretofore  existing. 
To  a  considerable  extent  it  is  based  on  the  Alabama, 
Indiana  and  Massachusetts  statutes,  and  reference  should 
be  made  to  the  subdivision  relating  to  the  "superior 
servant"  theory  for  a  construction  of  like  provisions 
in  other  statutes.  ^^^* 

§  705.  Common  law  rule. 

Whether  servants  are  feUow-servants  depends,  in  this 
state,  (1)  on  the  character  of  the  act  of  the  negligent  serv- 
ant, as  distinguished  from  his  rank  or  grade;  or  (2)  whether 
the  negligent  servant  was  one  in  whom  the  master  has 
placed  the  entire  charge  of  the  business,  or  a  distinct 
branch  of  it."^ 


neglect  of  any  person  engaged  as 
superintendent,  manager,  foreman 
or  any  person  in  charge  or  control 
of  the  works,  plant  or  machinery; 
(3)  the  negligence  of  any  person 
in  charge  of  or  directing  the  par- 
ticular work  in  which  the  employee 
was  engaged  at  the  time  of  the  in- 
jury or  death;  (4)  the  negligence  of 
any  person  to  whose  orders  the 
employee  was  bound  to  conform, 
and  did  conform,  and  by  reason 
of  his  having  conformed  thereto, 
the  injury  or  death  resulted;  (5) 
the  act  of  any  fellow-servant  done 
in  obedience  to  the  rules,  instruc- 
tions or  orders  given  by  the  em- 
ployer or  any  other  person  who 
has  authority  to  direct  the  doing 
of  said  act. 

Section  2.  The  manager,  super- 
intendent, foreman  or  other  per- 
son in  charge  or  control  of  the  works 
or  any  part  of  the  works,  shall, 
under  this  act,  be  held  as  the  agent 
of  the  employer  in  all  suits  for 
damages  for  death  or  injury  suffer- 
ed by  employees. 


A  workman  who  Is  not  giving 
orders  nor  directing  a  particular 
work  is  not  a  vice-principal  within 
the  act.  Coleman  v.  Keenan,  223 
Pa.  St.  29,  72  Atl.  267. 

674a.  See  supra,  §§  546-559. 

675.  Prevost  v.  Citizens'  Ice  & 
Rrfrig.  Co.,  185  Pa.  St.  617.  The 
supreme  court  thus  state  the  gen- 
eral rule  as  to  who  are  to  be  deemed 
fellow-servants:  "The  employ- 
ment by  the  same  master  engaged 
in  the  same  common  work  and 
performing  duties  for  the  same 
general  purposes.  To  constitute 
such  fellow-servants,  they  need  not 
at  the  time  be  engaged  in  the  same 
particular  work."  Lewis  v.  Siefert, 
116  Pa.  St.  628,  11  Atl.  514,  2  Am. 
St.  Rep.  631.  The  rule  thus  stated 
is  one  laid  down  by  Shearman  and 
Redfield  in  their  excellent  work 
on  negligence  and  is  often  quoted 
by  the  courts.  This  statement  of 
the  rule  is  so  broad  and  general 
that  it  fails  to  express  or  define 
any  particular  doctrine  or  view 
upotti  this  vexed  question,  and  con- 
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veyB  to  the  mind  of  the  reader  but 
little  information  of  the  actual  or 
prevailing  rule  adopted  by  the 
court.  It  is  not  exactly  true,  even 
in  Pennsylvania,  that  those  serv- 
ants who  are  employed  by  the 
same  master  engaged  in  the  com- 
mon work  and  performing  duties 
for  the  same  general  purpose  are 
fellow-servants.  They  must  be  so 
employed  or  engaged,  and  for  the 
the  accomplishment  of  such  re- 
sults, in  order  to  be  thus  classed  as  . 
fellow-servants,  but  many  thus  em- 
ployed are  not  fellow-servants. 
While  in  some  states  the  grade  or 
rank  distinguishes  them,  where 
the  superior  had  authority  to 
direct  and  control  the  subordinate, 
and  in  others  the  doctrine  of  con- 
sociation prevails,  that  is,  servants 
of  the  same  master  to  be  co-em- 
ployees shall  be  directly  co-operat- 
ing with  each  other  in  a  particular 
business — same  line  of  employment 
— or  their  usual  duties  shall  bring 
them  into  habitual  association  so 
that  they  may  exercise  mutual  in- 
fluence upon  each  other  promotive 
of  caution,  yet  in  this  state  the 
character  and  nature  of  the  em- 
ployment or  act  performed,  gov- 
erns. Those  who  are  engaged  in 
furnishing  machinery  and  appli- 
ances for  use  of  or  by  servants, 
though  employed  by  the  same 
master,  engaged  in  the  same  com- 
mon work  and  for  the  same  general 
purpose,  are  not  fellow-servants 
with  those  who  are  employed  in 
their  use.  As  stated  by  the  court: 
."There  are  some  duties  which  the 
master  owes  to  his  servant  and 
from  which  he  cannot  relieve  him- 
self except  by  performance.  Thus 
the  master  owes  every  employee 
the  duty  of  providing  a  reasonably 


safe  place  to  work  and  reasonable 
safe  instruments,  tools  and  mar- 
chinery  with  which  to  work.  This 
is  a  direct  personal  and  absolute 
obligation;  and  the  master  may 
delegate  these  duties  to  an  agent 
and  such  agent  stands  in  the  place 
of  his  principal,  and  the  latter  is 
responsible  for  the  acts  of  his 
agents;  and  where  the  master 
places  the  entire  charge  of  his  busi- 
ness or  a  distinct  branch  of  it  in 
the  hands  of  an  agent  or  subor- 
dinate, exercising  no  discretion  or 
oversight  of  his  own,  the  master 
is  held  liable  for  the  negUgence  of 
such  agent  or  subordinate."  Lewis 
vs.  Siefert,  116  Pa.  St.  628,  11 
Atl.  614,  2  Am.  St.  Rep.  631; 
Hickey  v.  Caldwell,  221  Pa.  St. 
545,  70  Atl.  855. 

Early  decisions  not  strictly 

IN  ACCORD  with  THE  STATED  RULE. 

The  force  of  this  rule  is  somewhat 
weakened  by  what  was  stated  in 
another  case.  That  the  master's 
duty  in  respect  to  furnishing  suit- 
ably safe  appliances  is  performed 
"by  the  employment  of  others,  not 
as  servants  but  as  mechanics  or 
contractors  in  an  independent  busi- 
ness and  they  are  of  good  character 
and  if  there  was  no  want  of  due 
care  in  choosing  them,  he  incurs 
no  liability  for  injuries  to  others 
from  their  negligence  or  want  of 
sMU,"  and  illustrate  this  ruling 
by  saying:  "If  I  employ  a  weU 
known  and  reputable  machinist 
to  construct  a  steam  engine  and  it 
blows  up  from  bad  materials  or 
unskiUful  work,  I  am  not  respon- 
sible for  any  injury  which  may  re- 
sult whether  to  my  servant  or  to 
a  third  person.  The  rule  is  differ- 
ent if  the  machine  is  made  accord- 
ing to  my  own  plan,  or  if  I  inter- 
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Among  the  non-delegable  duties  are  the  duty  to  fumisli 
a  safe  place  to  work,  and  safe  appliances,"^  the  employ- 
ment and  retention  of  competent  servants,^"  etc.  And  an 
employee  who  constructs  or  puts  up  fixed  appliances  is 
not  a  feUow-servant  of  those  who  operate  them."^ 


fere  and  give  directions  as  to  the 
manner  of  its  construction.  The 
machinist  then  becomes  my  serv- 
ant and  'respondeat  superior'  is 
the  rule."  Ardisco  Oil  Co.  v.  Gil- 
son,  63  Pa.  St.  150.  This  language 
was  evidently  proper  and  a  correct 
statement  of  the  law,  as  applied 
to  an  independent  contractor,  or 
where  the  machine  is  purchased  in 
the  first  instance  from  a  reputable 
manufacturer.  However,  in  a  case 
subsequent  to  the  last,  the  rule 
therein  stated  was  applied  where 
the  question  was  involved  of  the 
imperfect  construction  of  a  bridge. 
The  defense  was  that  the  defend- 
ant had  exercised  ordinary  care 
in  the  selection  of  employees  to 
construct  it,  that  it  was  built  by 
an  experienced  bridge  builder, 
who  was  employed  by  the  defend- 
ant to  construct  the  bridge,  the 
construction  of  which  was  under 
his  supervision  and  control.  It 
was  not  a  completed  structure 
furnished  by  him.  He  was  paid  by 
the  day.  The  court  held  that  such 
defense  was  ample;  that  it  was  not 
enough  to  show  that  his  work  was 
unskillfully  performed  or  that  he 
was  incompetent.  Say  the  court: 
"It  must  appear  that  the  defend- 
ants were  guilty  of  negligence  in 
selecting  him;  that  they  either 
knew  he  was  incompetent  or  with 
proper  diligence  might  or  ought  to 
have  known  it.  It  was  of  no  con- 
sequence that  he  was  employed  by 
the  day.  The  maimer  of  his  com- 
pensation does  not  affect  the  ques- 


tion under  discussion."  Mansfiield 
Coal  &  Coke  Co.  v.  McEnery,  91 
Pa.  St.  185,  36  Am.  Rep.  662.  The 
bridge  was  a  permanent  structure, 
not  a  mere  temporary  appliance. 
It  was  a  place  of  work,  not  an 
appliance,  like  unto  a  staging  or 
scaffold,  for  use  in  building  a 
structure.  And  yet  it  seems  that  the 
court  applied  the  rule  relating  to 
the  employment  of  servants,  and 
not  that  relating  to  the  condition 
and  safety  of  his  structures  or 
appliances.  It  will  be  seen,  how- 
ever, from  the  later  cases  given, 
that  the  rule  in  this  state  is  that 
as  first  above  given. 

676.  The  foreman  furnishing  a 
completed  ladder  for  use  by  the 
workman,  represents  the  master 
and  is  not  a  fellow-servant.  Carr 
v.  General  Fire  Extinguisher  Co., 
224  Pa.  St.  346,  73  Atl.  432.  So 
in  regard  to  furnishing  a  completed 
scaffold.  Groves  v.  McNeil,  226 
Pa.  St.  345. 

677.  The  officer  having  charge  of 
the  department  of  business  in 
which  the  alleged  injury  occurs,  is 
the  person  required  to  use  that 
degree  of  diligence  in  the  selection 
of  competent  employees  which  is- 
necessary  to  exempt  the  company 
from  liability  for  their  negligence. 
His  carelessness  and  knowledge  in' 
this  respect  is  the  carelessness  of 
the  company.  Frazier  v.  Pennsyl- 
vania R.  Co.,  38  Pa.  St.  104,  80 
Am.  Dec.  467. 

678.  Lininger  v.  Westinghouse 
Air  Brake  Co.,  210  Pa.  St.  62,  69 
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However,  the  duty,  if  it  exists,  to  give  -warning  every 
time  a  blast  is  fired,  is  delegable."* 

Duty  to  inspect  and  repair  as  delegable. 

It  was  held  that  inspectors  of  appliances  do  not  repre- 
sent or  perform  duties  that  are  personal  to  the  master  and 
hence  are  but  fellow-servants  of  those  whose  duties  are 
in  connection  with  the  use  of  such  apphances.  Thus  it 
was  said  respecting  such  class  of  servants  and  their 
duties:  "They  co-operated  in  the  same  business  and  the 
former  (a  brakeman)  knows  that  the  emplojmient  of  the 
latter  (inspector)  is  one  of  the  incidents  of  their  common 
service.  If  the  company  employs  competent  and  skilful 
persons  for  the  purpose  of  inspection,  and  affords  them 
reasonable  opportunities  and  facilities  for  the  work  under 
proper  instructions,  the  company  wiU  not  ordinarily  be 
liable  for  the  negligent  performance  of  the  work  by  their 
employees  to  a  fellow-employee,  unless  the  company  knew 
or  by  ordinary  diligence  ought  to  have  known  of  the 
defective  manner  in  which  the  inspection  was  con- 
ducted-''^^" 

It  was  subsequently  held,  however,  that  the  duty  of 
inpection  and  repair  of  appliances  was  a  duty  personal 
to  the  master.^" 

However,  where  the  duty  of  the  employee  to  inspect  or 
repair  is  incidental  to  his  duty  to  use  the  apparatus,  he  is 
not  entrusted  with  the  master's  duty  to  his  fellow-servant, 
and  the  master  is  not  responsible  to  his  f eUow-servant  for 
his  default.  ^^^ 

Atl.   430,   holding  millwright  not  is  injured  through  negligence  of  the 

fellow-servant  of  oiler  in  mill.  former.     Marsh  v.  Lehigh  Valley 

679.  Coleman  v.  Keenan,  223  R.  Co.,  206  Pa.  St.  558,  56  Atl.  52. 
Pa.  St.  29.  A  boUer  maker  in  the  machine  shop 

680.  Philadelphia  &  R.  R.  Co.  of  a  railroad  company  is  not  such 
V.  Hughes,  119  Pa.  St.  301,  13  Atl.  a  co-employee  of  an  engineer  on  a 
286.  locomotive  as  wiU  relieve  the  com- 

681.  LiUie  v.  American  Car  &  pany  from  his  negligence  in  re- 
Foundry  Co.,  209  Pa.  St.  161,58  Atl.  pauing  a  boiler.  Mullen  v.  Penn. 
272.  See  also  Gilbert  v.  Elk  Tan-  &  N.  Y.  &  L.  M.  R.  Co.,  78  Pa.  St. 
ning  Co.,  221  Pa.  St.  176.  A  boiler  25,  21  Am.  Rep.  2. 

inspector  and  a  fireman  are  not  682.    Sage  v.  Baltimore  &  O.  R. 

fellow-servants   where   the    latter      Co.,  219  Pa.  St.  129. 
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Doctrine  of  superior  and  subordinate  not  approved. 

It  follows  from  what  has  been  said,  that  the  doctrine  of 
superior  and  subordinate  which  prevails  ia  some  states 
is  not  recognized  in  this  state,  and  it  is  held  that  the  mere 
fact  that  the  servant  who  is  iajured  is  inferior  in  grade  to 
and  subject  to  the  control  and  direction  of  the  superior 
servant  whose  act  causes  him  injury,  does  not  change 
their  relation  as  feUow-servants,  providing  they  are  both 
co-operating  to  produce  the  same  results.^*' 

It  follows  that  a  mere  foreman  is  not,  because  of  his 
position,  a  vice-priacipal  rather  than  a  fellow-servant.^^* 


683.  Lehigh  VaEey  Coal  Co.  v. 
Jones,  86  Pa.  St.  432. 

684.  A  foreman  of  a  gang  of  men 
working  on  a  railroad  is  their  fel- 
low-servant. Hence,  where  the 
foreman  told  them  to  go  to  their 
working  place  on  a  hand  car,  that 
there  was  time  enough  before  an 
expected  train  would  overtake 
them,  yet  they  were  overtaken  by 
such  train  and  one  of  them  killed, 
and  it  appeared  that  the  foreman's 
watch  was  slower  than  that  of  the 
conductor  on  the  train,  it  was  held 
the  defendant  company  was  not 
liable.  Weger  v.  Penn.  R.  Co.,  55 
Pa.  St.  460.  Where  an  employee  in 
a  machine  shop  was  injured  and 
the  cause  of  injury  was  the  neglect 
of  the  foreman,  if  this  was  negli- 
gence, in  not  properly  securing  the 
counter  balance,  it  was  held  that 
the  negligence,  if  any,  was  that  of 
a  fellow-servant.  It  appeared  the 
defendant  had  furnished  proper 
appliances  and  they  had  not  been 
properly  used.  Faber  v.  Carlisle 
Mfg.  Co.,  126  Pa.  St.  387,  17  Atl. 
621.  Where  a  railroad  laborer  was 
Injured  by  the  breaking  of  a  chain 
which  the  foreman  of  a  gang 
negligently  told  him  to  use,  when 


it  was  in  bad  repair,  it  was  held 
he  could  not  recover  against  the 
employer,  because  the  negligence 
was  that  of  his  fellow-servant. 
Kinney  v.  Corbin,  132  Pa.  St.  341, 
19  Atl.  141.  The  foreman  of  a 
gang  of  men  employed  in  repairing 
a  railroad  track  is  a  co-employee 
of  such  men.  Spancake  v.  Phila- 
delphia &  R.  R.  Co.,  148  Pa.  St. 
184,  23  Atl.  1006,  33  Am.  St.  Rep. 
821.  When  the  master  intrusts  to 
the  superintendent  in  charge  of 
the  excavation  the  duty  of  notify- 
ing the  employees  of  any  latent 
danger,  the  foreman  in  charge  of  a 
gang  engaged  in  the  work  of  exca- 
vation does  not  become  a  vice- 
principal,  in  the  absence  of  the 
superintendent,  so  as  to  render  the 
employer  liable  for  his  failure  to 
notify  the  employees  of  such  danger. 
When  the  only  possible  danger  to 
an  employee  engaged  in  making  an 
excavation  is,  such  as  may  arise 
during  the  progress  of  the  work,  the 
employer  is  not  bound  to  stand 
by  during  the  work  to  see  if  a 
danger  arises,  it  being  sufficient  if 
he  provides  against  such  danger 
as  may  possibly  arise  and  gives 
the  workmen  the  means  of  protect- 
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One  wlio  has  charge  of  a  nttmber  of  men  for  the  con- 
struction of  a  particular  piece  of  work,  with  authority  to 
direct  them  therein,  is  not,  by  reason  of  his  superiority,  a 
vice-principal,  but  a  fellow-servant  of  the  men  working 
under  him.*** 

If  a  gang  boss  has  not  general  control,  but  acts  as  fore- 
man of  workmen  engaged  and  furnished  to  him  by  the 


ing  themselves.  Durst  v.  Carnegie 
Steel  Co.,  173  Pa.  St.  162,  33  Atl. 
1102.  An  assistant  foreman  is  a 
fellow-servant  of  a  workman  who 
works  with.  him.  McGinley  v. 
Levering,  152  Pa.  St.  366,  26  Atl. 
824.  Foreman  of  a  gang  at  a  fac- 
tory, who  while  performing  duties 
of  a  common  laborer,  directs  a 
workman  to  assist  him,  is  not  a 
vice-principal  as  respects  the  giving 
of  such  order.  Casey  v.  Penn  As- 
phalt Pav.  Co.,  198  Pa.  St.  348, 
47  Atl.  1128.  Though  the  foreman 
of  a  gang  removing  stone,  was  a 
vice-principal,  his  act  in  negligently 
attaching  tongs  to  a  stone  by  reason 
of  which  a  member  of  the  gang  was 
injured,  was  that  of  a  fellow- 
servant.  Ricks  V.  Flynn,  196  Pa. 
St.  263,  46  Atl.  360.  The  chief 
engineer  of  a  refrigerator  company 
having  general  charge  of  the  en- 
gine room  and  freezing  department 
of  which  he  is  foreman,  and  in 
which  capacity  he  gives  orders  to 
the  men  in  that  department  and 
with  authority  to  engage  men  for 
short  jobs  in  the  manager's  ab- 
sence, held  not  a  vice-principal  so 
as  to  make  the  master  liable  for 
his  neghgence  in  directing  the  re- 
moval, in  a  certain  manner,  of 
ice  from  the  pipes,  resulting  in 
the  fall  of  the  pipes  and  injuring 
an  employee.  Prevost  v.  Citizens 
Ice  &  Refrigerating  Co.,  185  Pa. 
St.  617,  40  Atl.  88,  64  Am.  St. 


Rep.  659.  As  the  statute  requires 
a  mine  operator  to  employ  a  certi- 
fied foreman,  the  employer  cannot 
be  held  liable  for  his  mistakes  or 
incompetency.  Golden  v.  Mt. 
Jessup  Coal  Co.,  225  Pa.  St.  164, 
73  Atl.  1103.  An  employee  who 
had  charge  of  putting  on  a  roof, 
working  with  the  men  under  him, 
is  their  feUow-servant.  Staebler 
V.  Warren  Co.,  223  Pa.  St.  129, 
72  Atl.  654.  The  foreman  of  a 
carding  room  in  a  mill  is  the  fel- 
low-servant of  an  employee  in- 
jured by  the  negligence  of  the 
former  in  leaving  a  revolving 
cylinder  open.  Duffy  v.  Piatt,  206 
Pa.  St.  296,  54  Atl.  1000.  Two 
workmen  engaged  in  exploding 
blasts  were  held  fellow-servants 
although  the  one  charged  with 
negligence  causing  injury  to  the 
other  was  a  foreman.  Vito  v. 
West  Chester  Kennett  &  Wilming- 
ton Electric  R.  Co.,  217  Pa.  St. 
398,  66  Atl.  659.  The  boss  of  a 
repair  train  and  a  laborer  thereon 
are  feUow-servants.  Drake  v. 
Pennsylvania  Coal  Co.,  217  Pa. 
St.  446,  66  Atl.  660.  An  employee 
in  charge  of  a  gang  of  workmen 
erecting  telegraph  poles  is  their 
fellow-servant.  Johnson  v.  Western 
N.  Y.  &  P.  R.  Co.,  200  Pa.  St.  314, 
49  Atl.  794. 

685.      Hughes  v.  Leonard,   199 
Pa.  St.  123,  48  Atl.  862. 
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superintendent  of  the  company,  whose  orders  he  is  bound 
to  obey,  he  is  not  such  a  representative  of  the  company  as 
that  the  company  would  be  liable  for  his  acts  of  neg- 
ligence. °^* 

Manager  of  entire  business  or  distinct  department. 

The  department  theory  finds  support  ia  this  state  only 
to  a  limited  extent,  as  bearing  upon  the  question  of  vice- 
principal.  A  vice-principal  for  whose  neghgence  an  em- 
ployer will  be  liable  to  other  employees,  must  be  either: 
First,  one  in  which  the  master  has  placed  the  entire  charge 
of  the  business  or  a  distiact  branch  thereof,  giving  him 
not  merely  authority  to  superintend  certain  work  or 
certain  workmen,  but  control  of  the  business,  and  exercis- 
ing no  discretion  or  control  of  his  own;  or,  secondly,  one  to 
whom  he  delegates  a  duty  of  his  own,  which  is  a  direct 
personal  and  absolute  obligation  from  which  nothing  but 
performance  can  relieve  him.^" 

What  is  a  distinct  branch  of  the  business  referred  to  as 
within  the  rule,  will  be  best  understood  by  a  reference  to 
decided  cases.  It  evidently  is  less  than  a  distinct  depart- 
ment, that  is  departments  having  no  connection  with  each 
other,  and  applies  to  branches  which  have  a  direct 
connection  with  each  other  in  so  far  as  they  are  promotive 
of  some  part  of  a  particular  work  or  enterprise.  Thus,  the 
superintendent  of  a  boiler  repair  shop  of  an  oil  company, 
having  full  charge  thereof  and  hiring  and  discharging  men 
and  giving  orders  as  to  the  work,  is  a  vice  principal. ^^^ 

686.  Keystone  Bridge  Co.  v.  688.  Green  v.  Washington  Oil 
Newberry,  96  Pa.  St.  246,  42  Am.  Co.,  216  Pa.  St.  35,  64  Atl.  877. 
Rep.  543.  Superintendent,  PEESONAL  ACT. 

687.  Prevost  v.  Citizens  Ice  Re-  A  superintendent  of  a  tannery 
frigerating  Co.,  185  Pa.  617,  40  having  general  supervision  of  the 
Atl.  88,  64  Am.  St.  Rep.  659;  plant,  and  entire  control  of  the 
Groves  v.  McNeil,  226  Pa.  St.  business,  in  removing  the  cover 
345;  Johnson  v.  Western  N.  Y.  of  a  vat  containing  hot  liquid  and 
&  P.  R.  Co.,  200  Pa.  St.  314,  49  in  permitting  the  vat  to  remain  so 
Atl.  794;  Vant  v.  Rolofs,  217  Pa.  exposed,  that  decedent,  a  bleaeh- 
St.  535,  66  Atl.  749.  See  also  man,  slipped  and  fell  into  it  and 
Hickey  v.  Caldwell,  221  Pa.  St.  was  killed,  as  he  was  pushing  a 
545.  car  along  a  greasy  track  adjoining 
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Different  department  theory. 
The  different  department  theory  is  repudiated.**^ 

Employees  constructing  temporary  appliances;  mas- 
ter furnishing  material. 

It  is  also  the  rule  in  this  state  that  where  the  master 
provides  suf&cient  suitable  materials  and  competent 
workmen  in  sufficient  numbers  to  construct  a  scaffold 
or  other  temporary  appliance  or  structure,  and  it  is  left  to 
employees  to  make  proper  selection  therefrom,  that  he  is 
not  responsible  for  the  results  of  an  improper  or  imsuita- 
ble  selection  causing  injury  even  though  such  selection  is 
made  by  a  mere  foreman.*^" 

Train  dispatcher. 

A  train  dispatcher,  vested  with  the  power  and  authority 

for  moving  trains,  changing  the  schedule  time,  or  making 

new  schedules  as  regards  the  employees  moving  trains,  is 

a  vice-principal  and  not  a  fellow-employee,  and  in  case  of 

the  vat,  was  as  to  such  act  and  con-  ter  is  not  liable  for  injury  to  an 
duet,  a  vice-principal.  Gilbert  v.  employee  resulting  from  the  mas- 
Elk  Tanning  Co.,  221  Pa.  St.  176,  ter's  express  orders  as  to  how  a 
70  Atl.  719.  certain  a  ct  should  be  done,  being 

Superintendent  op  construc-  disobeyed  by  the  person  to  whom 

TioN  TRAIN.     Where  the  superin-  it  was  given,  even  though  the  latter 

tendent    of    a    construction    train  is   a   vice-principal.       Prevost   v. 

hires  and  discharges  men,  directing  Citizens  lee  &  Refrigerating  Co., 

them  as  to  their  work,  he  is  a  vice-  185  Pa.  St.  617,  40  Atl.  88,  64  Am. 

principal.     Butterman  v.  McClin-  St.  Rep.  659. 

tic  Marshall  Const.  Co.,  206  Pa.  689.    Two  persons  employed  by 

St.  82,  55  Atl.  839.  the   same   person  and   under   the 

Superintendent    op    electric  same  general  control,  one  on  the 

RAILWAY  testing  CARS.  The  supcr-  tailoring    department    of    a    dry 

intendent  of  an  electric  railway  who  goods  store,  the  other  to  run  an 

personally  takes  out  a  car  to  test  elevator  set  apart  for  the  use  of 

it,  acting  as  motorman,  is  not  the  employees  in  going  to  and  from 

feUow-servant   of   another  motor-  their    work,    are    fellow-servants, 

man  injured.    Latsha  v.  Shamoldn  Spees  v.  Boggs,  198  Pa.  St.  112, 

&  E.  Electric  R.  Co.,  222  Pa.  St.  47  Atl.  875,  82  Am.  St.  Rep.  792. 

201,  70  Atl.  1002.  690.     Ross  v.  Walker,  139  Pa. 

Disobedience     op     order     bt  St.  42,  21  Atl.   157,  23  Am.  St. 

vice-principal.    However,  a  mas-  Rep.  160. 
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an  injury  resulting  to  an  employee  in  consequence  of  his 
negligence,  the  company  is  liable.^" 

Employee  may  occupy  dual  relation. 

The  rule  is  that  one  who  otherwise  is  a  vice-principal, 
in  doing  the  work  of  a  servant,  where  injury  is  occasioned 
an  employee,  is,  as  to  such  act,  a  feUow-servant.*'^ 

It  was  said,  where  an  employee  was  injured  by  the  neg- 
ligence of  the  master  mechanic  while  putting  a  heavy  piece 
of  machinery  in  place,  that  where  the  act  or  thing  done 
resulting  in  injury  to  a  servant  was  a  duty  imposed  upon 
the  employer,  then  the  negligent  performance  of  it  by  a 
servant  renders  the  employer  liable,  but  when  such  act 
was  in  the  line  of  the  ordinary  workman's  duty  as  an 
employee,  the  employer  is  not  responsible  th©ugh  the 
offending  employee  was  a  vice-principal  iu  charge  of  the 
work.^^' 

Illustrations  of  servants  held  fellow-servants. 
Among  those  held  feUow-servants  in  this  state  are  the 
following:  blacksmith  and  a  laborer  employed  by  the 
same  employer  in  work  incident  to  the  erection  of  a 
manufacturing  plant  ;^^^  inspector  of  air  brakes  and 
brakeman,  where  the  former  is  injured  by  the  negligence 
of  the  latter  ;^^^  conductor  of  gravel  train  and  laborers 
thereon ;^'^  chief  engineer  of  a  vessel  and  an  oiler;'"  elec- 

691.  Lewis  v.  Siefert,  116  Pa.  St.  695.  Fullmer  v.  New  York  Cent. 
628,  11  Atl.  514,  2  Am.  St.  Rep.  &  H.  R.  R.  Co.,  208  Pa.  St.  598, 
631;  Brommer  v.  Philadelphia  &      57  Atl.  1062. 

R.  R.  Co.,  205  Pa.  St.  432,  54  Atl.  696.    Where  one  of  the  laborers 

1092.  on  a  railroad  gravel  train  was  in- 

692.  Ricks  v.  Flsmn,  196  Pa.  St.  jured  through  the  carelessness  of 
263,  46  Atl.  360;  Casey  v.  Perm,  the  conductor  or  engineer,  by  the 
Asphalt  Pav.  Co.,  198  Pa.  St.  dumping  of  one  of  the  cars  while 
348,  47  Atl.  1128;  Miller  v.  Ameri-  on  their  usual  passage  between 
can  Bridge  Co.,  216  Pa.  St.  559,  their  lodging  and  their  work,  it 
65  Atl.  1109.  was  held  that  the  employers  were 

693.  King  v.  MoClure  Co.,  222  not  answerable.  The  negligence 
Pa.  St.  625,  72  Atl.  228.  was     that    of     a    fellow-servant. 

694.  Buck  V.  New  Jersey  Zinc  Ryan  v.  Cumberland  V.  R.  Co., 
Co.,  204  Pa.  St.  132,  53  Atl.  740,  23  Pa.  St.  384. 

60  L.  R.  A.  453.  697.    Hollis  v.  Widener,  228  Pa. 

St.  466. 
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trician  and  engineer  of  an  electric  light  and  power  com- 
pany, and  a  Lineman -j^'^  employees  engaged  in  erecting 
machinery  ;*''  employees  who  selected  the  bars  for  coup- 
ling cars  and  a  brakeman;'™  engineer  in  miU  and  opera- 
tives;™^ engineer  in  mill  and  laborer;™^  engineers  of 
different  trains;"^  engineer  in  shop  and  workman;"* 
locomotive  engineer  and  a  locomotive  cleaner;"^  gas  fitter 


698.  Shank  v.  Edison,  E.  I.  Co., 
225  Pa.  St.  393,  74  Atl.  210. 

699.  If  an  employee,  at  any 
time  during  the  erection  of  the  ma- 
chinery around  which  he  was 
afterwards  killed,  was  engaged  as 
one  of  the  hands  for  the  accom- 
plishment of  the  purpose,  he  and 
all  those  laboring  with  him,  though 
coming  from  other  shops,  must  be 
regarded  as  co-employees.  It 
does  not  matter  that  he  happened 
to  be  absent  at  the  time  the  faulty 
piece  which  caused  the  injury  was 
put  in  place.  Reading  Iron  Works 
V.  Divine,  109  Pa.  St.  246. 

700.  Miller  v.  McKeesport  Con- 
necting R.  Co.,  205  Pa.  St.  60,  54 
Atl.  496. 

701.  The  engineer  and  fireman 
in  a  mill  are  feUow-servants  of  the 
operatives  therein.  Caldwell  v. 
Brown,  53  Pa.  St.  453. 

702.  Where  machinery  was  held 
together  by  two  clamps  which 
were  claimed  to  be  improper  ap- 
pliances and  made  the  use  of  the 
machinery  dangerous,  and  one  of 
the  clamps  broke,  and  the  engineer 
continued  to  run  the  machinery 
with  one  clamp,  which  rendered 
the  use  of  the  machinery  more 
dangerous,  and  this  afterwards 
broke,  injuring  a  workman  en- 
gaged in  the  same  general  business, 
it  was  held  the  employer  was  not 


responsible,  since  the  proximate 
cause  of  the  injury  was  the  careless- 
ness of  the  engineer,  in  running  his 
engine  when  it  was  dangerous,  and 
he  was  a  fellow-servant.  Phila^ 
delphia  Iron  &  Steel  Co.  v.  Davis, 
111  Pa.  St.  597,  4  Atl.  513,  56 
Am.  Rep.  305. 

703.  Where  an  engineer  of  the 
defendant  company,  while  cross- 
ing the  tracks  in  the  company's 
yard  on  the  way  to  get  his  engine, 
was  run  down  and  killed  by  a 
freight  train,  his  death  being 
caused,  as  was  alleged,  by  the  negli- 
gence of  the  engineer  of  such  train, 
it  was  held  that  they  were  fellow- 
servants  and  recovery  was  denied. 
Keyes  v.  Pennsylvania  R.  Co.,  3 
Atl.  (Pa.  St.)  15. 

704.  It  seems  to  have  been  held 
that  the  workmen  in  a  shop  who 
cut  or  prepared  the  threads  upon 
a  bolt,  used  to  hold  a  flange,  were 
feUow-servants  of  the  engineer  in 
such  factory,  where  the  bolt  slipped 
causing  him  injury.  Alexander  v. 
Pennsylvania  Water  Co.,  201  Pa. 
St.  252,  50  Atl.  991. 

705.  No  recovery  can  be  had 
by  the  latter  for  injuries  received 
through  the  failure  of  the  former  to 
report  defects  in  his  engine  as  he 
is  required  by  the  rules  to  do.  Sage 
V.  Baltimore  &  O.  R.  Co.,  219  Pa. 
St.  129,  67  Atl.  985. 
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and  switchraan;^"^  inspector  of  electrical  apparatus  of  a 
troUey  car  and  conductor  of  a  car,  wliere  latter  iujured;^"^ 
mate  and  laborer  employed  by  stevedore;'"^  millwright 


706.  A  switclimaii  wlio  was  one 
of  a  gang  employed  in  a  shop  yard 
in  carrying  to  and  from  the  ma- 
chine shops  supplies  and  repaired 
or  finished  articles  upon  cars  run 
in  by  means  of  side  tracks,  they 
working  under  separate  foremen, 
was  held  to  be  fellow-servants  of  a 
gas-fitter,  who  under  the  directions 
of  the  master  mechanic  (the  latter 
in  charge  of  all  shops,  with  the 
power  to  employ  and  discharge 
men)  was  directed  to  extend  a 
gas  pipe  between  two  of  the  shops, 
who  placed  it  at  such  a  height  as  to 
brush  the  switchman  from  the  top 
of  the  cars  running  in  between 
them,  so  as  to  preclude  him  from 
recovery  for  injuries  sustained 
through  the  negligence  of  the  latter 
in  the  position  in  which  he  placed 
the  pipe.  It  was  said,  however: 
"If  the  gas  fitter  had  been  ordered 
by  the  master  mechanic  to  put 
up  the  pipe  where  and  as  it  was 
placed,  the  negligence  would  have 
been  the  negligence  of  the  master." 
It  was  further  said:  "In  order  to 
constitute  one  a  vice-principal,  he 
must  have  general  power  and 
control  over  the  business  and  not 
mere  authority  to  superintend  a 
certain  class  of  work  or  a  certain 
gang  of  men."  New  York,  L.  E. 
&  W.  R.  Co.  v.  Bell,  112  Pa.  St. 
400,  4  Atl.  50. 

707.  Shugard  v.  Union  Traction 
Co.,  201  Pa.  St.  562,  51  Atl.  325. 

708.  Where  a  master  places  the 
entire  charge  of  his  business,  or  a 


distinct  branch  of  it,  in  the  hands  of 
an  agent,  and  exercises  no  discrcr 
tion  and  no  oversight,  any  neglect 
by  the  agent  of  ordinary  care  in 
supplying  and  maintaining  suit- 
able instrumentalities  is  a  breach  of 
duty  for  which  the  master  is  liable. 
The  risk  which  the  laborer  assumes, 
of  the  injury  trom  the  neglect  of 
his  feUow-servants,  is  when  they  are 
co-operating  in  the  same  business, 
so  that  he  knows  that  the  employ- 
ment is  one  of  the  instances  of  their 
service.  Hence,  where  the  plaintiff 
was  engaged  as  a  laborer  by  a 
stevedore  employed  by  a  ship 
owner,  and  he  was  injured  by  the 
parting  of  a  rope  which  was  de- 
fective, and  it  appeared  the  rope 
was  one  that  had  been  spUced  by 
the  mate  before  the  arrival  in 
port,  it  was  held  that  whether  the 
mate  and  laborer  were  fellow- 
servants  was  a  question  of  fact. 
It  was  said:  "The  jury  would  be 
required  to  find  whether  the  neg- 
ligence of  the  mate  was  one  of  the 
risks  which  the-  plaintiff  should  be 
held  to  have  assumed.  The  result 
would  depend  upon  what  should 
be  ascertained  to  be  their  relations 
to  each  other,  the  extent  to  which 
they  were  brought  into  contact, 
and  to  which  they  were  engaged 
in  the  common  employment,  and 
the  connection  of  the  duties  of 
each  with  the  duties  of  the  other." 
MuUan  v.  Phil.  &  L.  M.  S.  Co., 
78  Pa.  St.  25,  21  Am.  Rep.  2. 
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and  carpenter;™^  mining  boss  and  driving  boss;""  mining 
boss  and  miners;"^  motorman  and  conductor  of  different 


709.  A  general  manager  and 
superintendent  of  the  defendant 
company,  sent  a  millwriglit  and 
machinist  in  defendant's  employ- 
to  take  charge  of  the  repairs  of  a 
rolling  mill;  and,  as  an  inducement 
to  hasten  the  work,  agreed  to  pay 
him  in  addition  to  his  daily  wages, 
$50.  Such  millwright  employed  a 
carpenter  to  assist  in  the  work 
under  his  direction,  but  who  was 
paid  by  the  company.  While  thus 
employed  the  carpenter  was  in- 
jured, as  was  alleged,  through  the 
negligence  of  the  millwright.  It 
was  held  that  he  could  not  recover, 
as  they  were  fellow-servants.  Na- 
tional Tube  Works  v.  Bedell,  96 
Pa.  St.  175. 

710.  In  order  that  workmen 
should  be  fellow-servants  within 
the  meaning  of  the  rule  that  the 
master  is  not  responsible  to  a 
servant  for  an  injury  caused  by 
his  feUow-servant,  it  is  not  neces- 
sary that  the  workman  causing 
and  the  workman  sustaining  the 
injury  shall  be  both  engaged  in 
the  particular  worlj.  It  is  sufficient 
that  they  are  in  the  employment 
of  the  same  master,  engaged  in  the 
same  common  work  and  performing 
duties  and  services  for  the  same 
general  purpose;  and  the  rule  is  the 
same  although  the  one  injured  may 
be  inferior  in  grade  and  subject  to 
the  control  and  directions  of  the 
superior  whose  act  caused  the  in- 
jury, provided  they  are  both  co- 
operating to  effect  the  same  com- 
mon object.  Hence,  a  mining  boss 
and  a  driver  boss  in  a  mine  and 
their  assistants,  including  the  en- 
gineer and  miners,  whether  at  work 


inside  or  outside  of  the  mine,  are 
all  engaged  in  the  same  common 
work  and  are  fellow-servants.  Le- 
high Valley  Coal  Co.  v.  Jones,  86 
Pa.  St.  432. 

711.  Under  the  provisions  of  the 
mining  act  of  1870  mining  bosses 
and  miners  are  fellow-servants, 
and  where  the  death  of  the  latter 
is  caused  by  negligence  of  the 
former,  the  owner  of  the  mine  is 
not  responsible  therefor.  Delaware 
&  Hudson  Canal  Co.  v.  Carroll,  98 
Pa.  St.  374.  A  mining  boss  is  such 
a  fellow-servant  as  in  case  of  in- 
jury to  other  employees  through 
his  negligence  the  master  is  not 
responsible.  Reese  v.  Biddle,  112 
Pa.  St.  72,  3  Atl.  813;  Waddle  v. 
Simonsen,  112  Pa.  St.  567,  4  Atl. 
725;  Redstone  Coke  Co.  v.  Roby, 
115  Pa.  364,  8  Atl.  593.  A  mining 
boss  required  by  the  act  of  1885 
(P.  St.  p.  35)  to  be  employed  by 
the  owners  of  mines,  with  pre- 
scribed duties  relative  to  the  care 
and  inspection  of  mines,  is  a  fellow- 
servant  with  the  miners  at  work  in 
the  mine,  and  if  the  owners  have 
exercised  reasonable  care  in  the 
selection  of  the  mining  boss,  they 
are  not  hable  for  injuries  to  work- 
men resulting  from  his  neghgence. 
And  rule  24,  article  12,  of  the  above 
act,  which  requires  employees  in 
mines  to  give  notice  of  danger  to 
the  mining  boss,  does  not  make 
such  boss  a  representative  of  the 
owners  so  as  to  charge  them  with 
constructive  notice  of  information 
given  him  by  the  workmen,  since  his 
duty  is  the  same  with  or  without 
the  provision.  Lineoski  v.  Susque- 
hanna Coal  Co.,  157  Pa.  St.  153, 
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cars;^^^  pullman  car  conductor  and  porter  and  train- 
men;"' station  agent  and  engineer;^^*  superintendent 
performing  the  work  of  an  operator  upon  a  machine,  and 
laborer;"^  tagmen  in  a  quarry  and  quarrymen;"®  train- 
men and  car  repairer.'^" 


27  Atl.  577.  The  injury  complained 
of  having  been  the  order  of  the 
mine  boss,  who  was  plaintiff's 
fellow-servant,  and  the  superin- 
tendent not  having  participated  in 
the  direction  or  control  of  the  work 
in  which  the  plaintiff  was  engaged, 
the  employer  is  not  Uable  for  the 
injury.  Velas  v.  Patten  Coal  Co., 
197  Pa.  St.  380,  47  Atl.  360.  Neg- 
ligence of  certified  foreman  in  mine, 
required  to  be  employed  by  act 
of  June  2,  1891,  is  that  of  a  fellow- 
servant.  Golden  v.  Mt.  Jessup 
Coal  Co.,  225  Pa.  St.  164.  But 
where  certified  mine  foreman  is 
also  the  superintendent  of  the  mine, 
his  negUgence  is  that  of  the  master 
where  the  roof  of  the  entry  falls 
and  injures  a  miner.  Woleutt  v. 
Erie  Coal  &  Coke  Co.,  226  Pa. 
St.  204. 

712.  A  motorman  upon  one  of 
the  company's  electric  cars  and  the 
conductor  upon  another,  are  fellow- 
servants  where  the  neghgence  of 
the  former  in  leaving  his  car  on  a 
track,  without  setting  the  brakes 
whereby  it  moves  onto  another 
track,  colliding  with  another  car, 
results  in  injury  to  the  conductor. 
Hoover  v.  Carbon  Coimty  Electric 
R.  Co.,  191  Pa.  St.  146,  43  Atl.  74. 

713.  A  Pullman  car  conductor 
and  porter  are  fellow-servants  of 
trainmen  under  act  April  4,  1868. 
Lewis  V.  Pennsylvania  R.  Co.,  220 
Pa.  St.  535,  69  Atl.  821, 18  L.  R.  A. 
279,  n.  s. 

2  M.  &  S.— 61 


714.  Where,  by  reason  of  the 
negligence  of  a  station  master  in 
the  employ  of  a  railroad  company 
in  not  delivering  a  telegram  to  an 
engineer  of  a  passenger  train  having 
the  right  of  way,  notifying  him  that 
a  switch  was  open,  by  means  of 
which  he  must  cross  from  one  track 
to  another  to  get  around  a  freight 
train  on  the  same  track,  and  cau- 
tioning him  as  to  the  rate  of  speed, 
the  engine  was  thrown  from  the 
track  at  the  switch  and  the  en- 
gineer killed,  it  was  held  that  the 
injury  was  occasioned  by  the 
negligence  of  a  co-employee  and 
no  action  could  be  maintained. 
Dealey  v.  Phil.  &  R.  R.  Co.,  21 
W.  N.  C.  45  (Pa.  St.),  4  Atl.  170. 

715.  Calhoun  v.  Holland  Laun- 
dry, 220  Pa.  St.  281,  69  At).  756. 

716.  O'Neal  v.  Clydesdale  Stone 
Co.,  207  Pa.  St.  378,  56  Atl.  929. 

717.  Where  a  car  repairer  was 
injured  while  repairing  a  car  on 
the  track,  by  other  cars  being 
shunted  against  the  one  under 
which  he  was  at  work,  caused  by 
the  brakeman  or  car  dropper 
dropping  in  more  cars  than  he  could 
control,  and  it  appeared  such  car 
repairer  knew  the  danger  and  the 
precautions  that  were  taken  for 
his  safety,  it  was  held  that  he 
could  not  recover,  since  the  negli- 
gence was  that  of  a  fellow-servant. 
Campbell  v.  Pennsylvania  R.  Co., 
2  Atl.  (Pa.)  489  [foUowed  in  Sloppy 
V.  Pennsylvania  R.  Co.,  228  Pa. 
St.  636]. 
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XLV.  Rhode  Island. 

See.  Sec. 

706.  Common  law  prevails.  708.  Illustrations  of  persons  held 

707.  Servants    performing    duties  fellow-servants. 

personal  to  the  master.  Overseer  and  foreman. 
Foreman  unloading  barge.  Station  agent  and  brake- 
Loom  fixer  making  repairs.  man. 
Employee  erecting  hanger  Superintendent     and     em- 

in  miU.  ployee. 

Defect  in  chain  attributable  709.  Master  furnishing  materials. 

to  negligence  of   oo-em-  710.  Statute    giving    remedy    for 

ployee.  wrongful  death  not  applica^ 

Foreman    placing    gasoline  ble  to  employees. 

tank  near  fire. 

§  706.  Common  law  prevails. 

In  this  state  there  is  no  statute.  The  court  states  that 
the  duty  of  the  master  to  furnish  suitable  machinery  and 
appUances,  and  to  keep  the  same  ia  repair,  is  unquestioned. 
It  is  also  weU  settled  in  this  state  that  when  a  master 
delegates  to  a  servant  duties  which  belong  to  himself  the 
servant  occupies  the  place  of  the  master,  and  not  that  of  a 
feUow-servant  with  other  employees;  and  the  master 
remains  as  responsible  for  the  negligence  of  such  servant 
as  if  he  were  personally  guilty  of  it  himself.  The  court 
criticise  the  Illinois  rule,  and  say  that  the  master  is 
not  exempt  from  UabUity  because  the  servant  has  better 
means  of  providing  for  his  safety  when  he  is  employed  in 
immediate  connection  with  those  from  whose  negligence 
he  might  suffer,  but  because  the  implied  contract  of  the 
master  does  not  extend  to  indemnify  the  servant  against 
the  negligence  of  any  one  but  himself;  and  he  is  not 
Uable  in  tort  as  for  the  negUgence  of  his  servant,  because 
the  person  suffering  does  not  stand  towards  him  in  the 
relation  of  a  stranger,  but  is  one  whose  rights  are  regulated 
by  contract  express  or  imphed.  Negligence  among  work- 
men is  a  breach  of  the  duty  which  each  owes  to  the  others, 
and  not  a  breach  of  the  master's  duty,  if  he  has  exercised 
the  care  required  of  him.  Servants  imder  the  same  master 
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in.  a  common  service  are  fellow-servants,  although,  they 
may  be  engaged  in  different  departments  of  labor."* 

This  court  not  only  repudiates  the  different  department 
theory  as  recognized  in  Georgia,  Kentucky,  Tennessee  and 
Illinois,  but  also  repudiate  the  theory  of  superior  and  sub- 
ordinate as  held  by  many  courts,  and  do  not  agree  with 
the  Ross  case.  They  hold  the  doctrine  that  when  the 
master  commits  his  duty  to  another,  whether  a  servant 
or  not,  such  person  stands  in  the  place  of  the  master. 
He  is  a  vice-principal  with  reference  to  that  duty.  They 
repudiate  the  test  appUed  by  some  courts  that  the  power 
to  hire  and  discharge  help,  makes  one  a  vice-principal, 
and  hold  it  can  only  be  a  test  when  the  question  involved 
is  that  of  selecting  or  retaining  proper  servants,  and  in 
this  respect  the  servant  would  clearly  represent  the 
master.''^' 


718.  Brodeur  v.  VaUey  Falls 
Co.,  16  R.  I.  448,  17  Atl.  64. 

719.  They  approve  of  the  test 
briefly  stated  in  Ell  v.  Railroad 
Co.,  1  N.  Dak.  336,  48  N.  W.  222, 
26  Am.  St.  Rep.  621,  12  L.  R.  A. 
97,  asfoUows:  "Those  eases  which 
preserve  the  fellow-servant  rule 
in  its  full  integrity  bring  the  facts 
of  each  ease  to  the  test,  not  of  the 
rank  of  the  negligent  servant,  but 
the  character  of  the  negligence 
from  which  the  accident  results. 
Did  the  master  owe  to  his  servants 
the  duty  as  master?  Answer  the 
injury  in  the  affirmative  and  he 
cannot  escape  the  careless  discharge 
of  that  duty  by  shifting  the  burden 
to  the  shoulders  of  a  servant, 
however  inferior  that  position  may 
be.  It  is  the  negUgenoe  of  the 
master.  He  is  liable  because  that 
was  carelessly  done  which  he  was 
bound  to  have  carefully  perform- 
ed." Hanna  v.  Granger  City 
Treasurer,  18  R.  I.  507,  28  Atl.  659. 


Doctrine  of  early  case.  In 
an  early  case  in  this  state,  the 
doctrine  of  superior  and  subor- 
dinate was  applied  where  a  fireman 
employed  to  tend  an  engine  fire 
was  caUed  upon  by  the  engineer 
to  assist  in  throwing  on  a  belt.  The 
fireman  was  injured  by  the  belt. 
Upqn  the  question  whether  the 
engineer  and  fireman  were  fellow- 
servants,  it  was  said:  "If  the  fire- 
man was  placed  under  the  engineer 
as  his  superior  and  this  superior 
had  a  right  to  give  orders  in  his 
department,  then  the  engineer 
must  be  looked  upon  as  a  repre- 
sentative of  the  master.  If  the 
person  here  injmred  had  been  an 
inferior  servant,  and  had  been  in- 
jured by  the  negligence  of  a  supe- 
rior servant  in  the  same  department, 
that  is,  if  he  had  been  placed  imder 
a  superior  fireman  by  whose  negli- 
gence he  had  been  injured,  the  ease 
would  be  different,  and  it  might 
then  be  argued  that  he  must  have 
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§  707.  Servants  performing  duties  personal  to  the  master. 

The  court  holds  quite  strictly  that  the  acts  and  direc- 
tions of  a  foreman  or  other  em.ployee  relating  to  the 
duties  which  are  personal  to  the  master,  for  instance,  the 
condition  of  appliances,  are  imputable  to  the  master, 
as  evidenced  by  the  following  decisions. 

Foreman  unloading  barge. 

The  court  applied  the  rule  that  the  character  of  the  act 
is  the  test  of  liabiUty  of  the  master,  and  held  that  a  fore- 
man in  charge  of  the  work  of  unloading  a  barge  repre- 
sented the  master,  and  as  the  injury  to  an  employee  was 
occasioned  by  the  foreman's  lack  of  proper  inspection  as 
to  the  condition  of  the  bins  which  held  the  coal  being 
unloaded,  the  master  was  liable. '^^'' 

Loom  fixer  making  repairs. 
It  also  held  that  a  loom  fixer  in  a  factory,  in  making 
repairs  upon  a  machine,  was  in  the  perform.ance  of  duties 
personal  to  the  master,  and  hence  not  a  fellow-servant 
of  a  weaver  therein . '  ^^ 

Employee  erecting  hanger  in  mill. 
An  employee  engaged  in  erecting  a  hanger  in  a  mill  was 
not  a  fellow-servant  of  an  operative  therein.   Such  hanger 
was  an  appliance,  and  in  respect  to  such  work  he  directly 
represented  the  master."^ 

Defect  in  chain  attributable  to  negligence   of  co- 
employee. 
Where  an  employee  was  injm-ed  by  the  fall  of  an  ele- 
vator caused  by  the  breaking  of  one  of  the  chains,  it  was 

known    and    calculated    the   risks  tliis  delegated  authority  ■which  was 

of  such  employment.    In  the  pres-  the  cause  of  the  injury."   Mann  v. 

ent  case  the  fireman  was  not  in-  Oriental  Print  Works,  11  R.  I.  162. 

jured   while  working  in  his   own  •     720.  Vartianian  v.  New  York  N. 

particular  department,  but  was  in-  H.  &  H.  R.  Co.,  25  R.  I.  398,  56 

jured  by  the  neglect  of  a  superior  Atl.  184. 

whose  department  was  more  ex-  721.  Clavin  v.  William  Tinkham 

tensive,  including  his  (the  firemen's)  Co.,  29  R.  I.  599,  73  Atl.  392. 

as  a  part  of  it.    The  engineer  not  722.    Crandall  v.  Stafford  Mfg. 

only  had  a  delegated  authority  or  Co.,  24  R.  I.  555,  54  Atl.  52. 
control,  but  it  was  the  exercise  of 
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said:  "The  fact  that  the  defective  condition  of  the  chain 
and  ratchets  was  attributable  to  the  neghgence  of  a  fellow- 
servant  of  the  plaintiff,  if  the  fellow-servant  was  one 
whose  duty  it  was  to  care  for  them,  does  not  relieve  the 
corporation.  It  is  the  duty  of  the  master  who  furnishes 
machinery  for  his  servants  to  operate  or  work  about,  to 
see  to  it  that  it  is  reasonably  safe.  He  cannot  divest  him- 
self of  the  duty  by  devolving  it  upon  others,  and  if  he  does 
devolve  it  upon  others  they  wiU  simply  occupy  his  place, 
and  he  will  remain  as  responsible  for  their  negligence  as  if 
he  was  personally  guilty  of  it  himself."^^' 

Foreman  placing  gasoline  tank  near  fire. 
It  was  held,  under  the  circumstances,  that  a  foreman 
bringing  a  tank  to  a  servant  to  be  repaired,  knowing  it  was 
a  gasoUne  tank  and  hable  to  explode  if  placed  near  a  fire, 
in  placing  it  near  a  Hghted  gas  forge,  while  giving  orders 
for  its  repair,  resulting  in  an  explosion  injuring  such 
employee,  represented  the  master,  and  was  a  vice-prin- 
cipal, even  if  he  performed  the  act  of  a  feUow-servant  in 
placing  the  tank  near  the  Kghted  forge.'^* 

§  708.  Illustrations  of  persons  held  fellow-servants. 

The  engineer  of  a  wild  engine  who,  by  violation  of 
orders,  produces  a  coUision,  is  a  fellow-servant  of  a 
brakeman  on  the  train  collided  with.'^^ 

So  employees  who  cause  the  floor  of  a  factory  to  be 
slippery  by  the  spiUing  of  oil  thereon,  are  feUow-servants 
of  the  other  employees  who  had  occasion  to  use  the 
floor. '2« 

And  employees  directed  by  a  foreman  to  clean  a  pit, 
were  feUow-servants  of  another  employee  who  was 
injured  by  falling  upon  a  slippery  floor  rendered  so  by 
grease  left  thereon  by  those  who  cleaned  it."' 

723.  Mulvey  v.  Rhode  Island  726.      Venbuer  v.   La   Fayette 
Locomotive  Works,  14  R.  I.  204.         Woolen  Mills,  27  R.  I.  89,  60  Atl. 

724.  Cole  V.  Davis  Automobile      770. 

Co.,  29  R.  I.  606,  73  Atl.  374.  727.     Burke  v.  National  India 

725.  Healy  v.  New  York,  N.  H.      Rubber  Co.,  21  R.  I.  446,  44  Atl. 
&  H.  R.  Co.,  20  R.  I.  136,  37  Atl.      307. 

676. 
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Likewise,  where  plaintiff's  intestate  and  four  other 
employees  of  defendant  were  engaged  in  moving  a  large 
grindstone,  they  were  feUow-servants.''^^ 

It  was  held  that  the  engineer  of  a  city  steam  roUer,  who 
has  a  fireman  under  his  orders  and  dischargeable  by  him, 
in  carelessly  starting  the  roller  without  warning  was  but  a 
fellow-servant  as  to  such  act  and  not  a  vice-principal.'^' 

A  foreman  in  a  mill  directing  an  assistant  to  aid  in 
placing  copper  rolls  on  the  top  of  a  machine,  was  acting 
as  a  fellow-servant,  and  not  as  a  vice-principal.  The 
character  of  the  act  and  not  the  rank  of  the  servant  per- 
forming it  determined  the  question. ''"' 

Foreman  and  laborer. 

If  a  foreman  was  neghgent  in  ordering  his  men  to  go  on 
shoveling  sand  under  a  bank  after  warning  that  it  was 
dangerous,  such  negligence  would  be  that  of  a  fellow- 
servant  as  to  such  act  and  not  that  of  a  vice-principal.'" 

It  was  held  an  employee  in  a  foundry  could  not  recover 
for  an  injury  resulting  from  the  act  of  his  foreman  in 
throwing  a  box  on  a  pile  of  iron  posts,  upon  the  ground 
that  the  foreman  as  to  such  act  was  a  fellow-servant. 
It  was  said:  "The  foreman  was  doing  nothing  which  it 
was  the  duty  of  the  master  to  do,  nor  was  any  breach  of 
the  master's  duty  the  proximate  cause  of  the  injury.  The 
character  of  the  act  is  the  criterion  of  the  Uability,  not  the 
foreman's  power  of  supervision  and  control,  and  of  hiring 
and  discharging  help.""^ 

Overseer  and  foreman. 
Where  a  second  foreman  in  a  machine  shop  whose  du- 
ties required  him,  under  the  directions  of  his  immediate 
foreman  and  the  superintendent,  to  repair  machinery  in 
the  different  departments  of  a  cotton  factory,  was  injured 
by  the  overseer  of  one  of  such  departments  throwing  a 

728.  SuUivan  v.  Nicholson  File  Mfg.  Co.,  24  R.  I.  131,  52  Atl.  687. 
Co.,  21  R.  I.  540,  45  Atl.  549.  731.     Laricli    v.    Moies    Town 

729.  Hanna  v.  Granger  City  Treasurer,  18  R.  I.  513,  28  Atl.  661. 
Treasurer,  18  R.  I.  507,  28  Atl.  659.  732.   Dimaroho  v.  Builders'  Iron 

730.  Milhench    v.   E.    Jenckes      Foundry,  18  R.  I.  514,  28  Atl.  661. 
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barrel  from,  a  fourth  story  window,  striking  him,  it  was 
held  that  the  master  was  not  Mable;  that  the  overseer  and 
such  second  foreman  were  fellow-servants.  In  answer  to 
the  contention  that  they  were  engaged  in  different  de- 
partments and  therefore  were  not  feUow-servants,  it  was 
stated  that  the  department  theory  was  impracticable  and 
did  not  prevail  in  that  state;  that  the  true  doctrine  was 
that  servants  under  the  same  master  in  the  common  serv- 
ice were  fellow-servants,  although  engaged  in  different 
departments  of  labor. '^^^ 

Station  agent  and  brakeman. 
Where  a  brakeman  on  a  freight  train  after  couphng  cars 
attempted  to  get  on  the  last  car,  while  the  train  was  in 
motion,  by  climbing  a  side  ladder,  and  in  doing  so  came  in 
contact  with  a  pile  of  lumber  near  the  track  by  which  he 
was  brushed  off  and  injm"ed,  and  it  appeared  the  lumber 
was  piled  imder  the  direction  and  charge  of  the  station 
agent,  it  was  held  that  the  station  agent  was  his  feUow- 
servant  and  was  not  a  vice-principal.' '^ 

733.  Brodeur  v.  Valley  Falls  In  Minnesota  tlie  decision  was 
Co.,  16  R.  I.  448,  17  At!.  54.  placed  upon  the  grounds  tliat  the 

734.  Gaffney  v.  New  York  &  master  is  not  liable,  by  reason  of 
N.  E.  R.  Co.,  15  R.  I.  456,  7  Atl.  any  personal  duty  on  his  part, 
284.  In  determining  the  relation  for  the  improper  use  of  proper 
of  a  station  agent  to  a  brakeman  instrumentalities  by  a  servant, 
injured  by  his  neglect,  the  coiu:t  causing  injury  to  another;  and  that 
adopted  the  reasoning  of  the  the  station  agent  does  not  ordinar- 
supreme  court  of  Minnesota  in  ily  exercise  general  control  or 
Brown  v.  Railway  Co.,  31  Minn.  management  of  the  company's 
553,  18  N.  W.  834,  and  that  of  business,  or  a  branch  thereof.  He 
Hodgkins  v.  Railway  Co.,  119  is  simply  charged  with  a  special 
Mass.  419,  where  it  was  held  that  duty  as  to  his  station.  His  duty 
a  station  agent  was  not  a  vice-  is  simply  that  of  an  operative.  One 
principal,  nor  engaged  in  the  per-  employed  becomes  a  viee-prineipal, 
formance  of  personal  duties  owed  as  respects  another,  only  when  he 
by  the  master,  even  though  the  is  intrusted  with  the  performance 
alleged  negUgenee  was  in  the  man-  of  some  absolute  and  personal 
ner  in  which  lumber  was  piled,  duty  of  the  master  himself,  such 
under  the  supervision  of  such  as  the  providing  of  proper  instru- 
agent,  being  close  to  the  track  as  mentalities  with  which  the  service 
to  cause  injury  to  such  brakeman.  of  an  employee  is  required  to  be 
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Superintendent  and  employee. 
A  superintendent  in  charge  of  the  work  of  moving  and 
erecting  a  telephone  pole,  the  moving  to  be  done  by 
leaving  one  end  placed  on  a  carriage,  was  a  fellow-servant 
of  the  employees  in  directing  them  to  let  go,  before  the 
carriage  had  been  backed  far  enough  under  the  pole.'''^ 

§  709.  Master  furnishing  materials. 

The  doctrine  of  this  state  is  that  where  the  master  has 
furnished  proper  materials  for  the  use  of  workmen  to 
perform  a  particular  work,  as  for  instance,  to  shore  up 
a  trench,  he  is  not  responsible  for  their  negligence  either 
in  failing  to  use  them  or  their  negligent  use,  whereby  a 
workman  is  injured.''^ 

§  710.  Statute  giving  remedy  for  wrongful  death  not 
applicable  to  employees. 
The  statute  providing  that  carriers  shall  be  hable 
for  the  loss  of  life  of  "any  person  whether  a  passenger  or 
not,  in  the  care"  of  such  carrier,  does  not  include  a  case  of 
death  of  an  employee  caused  by  the  neglect  of  a  fellow- 
servant.'" 

performed,  or  witli  the  general  under  tte  same  general  control, 
management  and  control  of  the  Their  duties  and  authority  were 
master's  business,  or  of  some  different,  but  they  were  still  fellow- 
branch  of  it.  In  the  case  under  servants."  Gaffney  v.  N.  Y.  & 
discussion,  the  court  uses  the  fol-  N.  E.  R.  Co.,  15  R.  I.  456,  7  Atl. 
lowing   language:       "The    station  284. 

agent   had   charge    and    direction  735.     Morgridge  v.  Providence 

of  the  premises  and  unloading  of  Tel.  Co.,  20  R.  I.  386,  39  Atl.  328, 

freight.      The   lumber   was   piled  78  Am.  St.  Rep.  879. 

beside  the  track,  under  his  direc-  736.     In  the  particular  case  it 

tion  and  authority.     But  he  was  was  held  a  question  for  the  jury 

not  a  vice-principal.     He  had  no  whether  the  master  had  furnished 

authority  over  the  plaintiff.     He  the  material  for  shoring  a  trench, 

could   neither   hire   him   nor   dis-  where  they  were  two  miles  away, 

charge  him;  nor  was  the  plaintiff.  La  Porte  v.  Cook,  22  R.  I.  654,  48 

so  far  as  it  appears,  subject  to  his  Atl.  798. 

orders.     Both  were  engaged  in  a  737.     Miller  v.  CofQn,  19  R.  I. 

common    emplo3rment,    serving    a  164,  36  Atl.  6. 
common  principal,  and  both  were 
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XL VI.  South  Carolina. 

Sec.  See. 

711.  Statutory  provisions.  Employee  acting  under  or- 

712.  Common  law  rule.  ders  of  superintendent. 

Department  theory  not  ap-  Servants  employed  to  give 

proved.  notice  of  danger. 

Character  of  act,  not  rank  Doctrine    of    superior   and 

or  grade,  determines  re-  subordinate  stated. 

lation.  Conductor  and  trainmen. 
Doctrine     of     consociation 

not  approved. 

§711.  Statutory  provisions. 

Section  15  of  article  9  of  the  Constitution  of  South 
Carolina  provides  as  follows:  "Every  employee  of  any 
railroad  corporation  shaU  have  the  same  rights  and 
remedies  for  any  injury  suffered  by  him  from  the  acts  or 
omissions  of  said  corporation  or  its  employees,  as  are 
allowed  by  law  to  other  persons  not  employees,  when  the 
injury  results  from  the  neghgence  of  a  superior  agent  or 
officer,  or  of  a  person  having  a  right  to  control  or  direct  the 
services  of  a  party  injured,  and  also  when  the  injury  results 
from  the  negligence  of  a  feUow-servant  engaged  in  another 
department  of  labor  from  that  of  the  party  injured,  or  of  a 
fellow-servant  on  another  train  of  cars,  or  one  engaged 
about  another  piece  of  work.  Knowledge  by  any  em- 
ployee injured  of  the  defective  or  imsafe  character  or 
condition  of  any  machinery,  ways  or  appliances,  shall  be 
no  defense  to  an  action  for  injury  caused  thereby,  except 
as  to  conductors  or  engineers  in  charge  of  dangerous  or 
unsafe  cars  or  engines  volimtarily  operated  by  them. 
When  death  ensues  from  any  injury  to  employees,  the 
legal  or  personal  representatives  of  the  person  injured 
shall  have  the  same  rights  and  remedies  as  are  allowed  by 
law  to  such  representatives  or  other  persons.  Any  con- 
tract or  agreement  express  or  implied,  made  by  an  em- 
ployee to  waive  the  benefit  of  this  section,  shall  be  null  and 
void;  and  this  section  shall  not  be  construed  to  deprive 
any  employee  of  a  corporation  or  his  legal  personal  repre- 
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sentative  of  any  remedy  or  right  that  lie  may  have  by  the 
law  of  the  land.  The  general  assembly  may  extend  the 
remedies  herein  provided  for,  to  any  other  class  of  em- 
ployees.""* 

It  wiU  be  noticed  that  this  statute  introduces  the 
"superior  servant"  and  "different  department"  rule 
which  theretofore  had  not  been  recognized  in  South  Caro- 
lina. 

However,  the  constitution  affects  only  the  employees 
of  railroad  corporations.'^^  It  applies  to  a  section  hand 
in  the  employ  of  the  corporation,'*"  and  was  apphed  where 
an  employee  having  authority  to  direct  where  he  failed 
to  countermand  an  order  in  respect  to  loading  rails  on 
cars.'*^ 

An  employee,  injured  by  the  negUgence  of  a  superior 
officer,  is  entitled  to  the  same  remedies  as  are  allowed  to 
other  persons,  not  employees.'*^ 

The  constitution  does  not  inhibit  an  employee  from 
making  a  contract  exem.pting  a  railroad  company  from 
liability  for  its  neghgence,  and  hence  it  was  held  an  agree- 
ment by  an  employee  becoming  a  member  of  a  relief  de- 
partment that  acceptance  of  benefits  should  release  the 
master  from  habihty,  is  not  against  public  policy.'*^ 

What  constitutes  the  relation  of  feUow-servant  is 
matter  for  the  court,  but  whether,  in  a  particular  case 
the  employee  sustained  that  relation,  is  a  question  for  the 
jury  under  the  instructions  of  the  court.'** 

Under  the  constitution,  an  engineer  is  a  vice-principal 
and  not  a  feUow-servant  of  his  fireman.'*^ 

738.  Mississippi  statute  is  nearly  742.  Reed  v.  Southern  R.  Co., 
identical.  75  S.  Car.  162,  65  S.  E.  140. 

739.  Wilson  v.  Virginia-Carolina  743.  Johnson  v.  Charleston  &  S. 
Chemical  Co.,  78  S.  Car.  381,  58  Ry.  Co.,  55  S.  Car.  152,  32  S.  E.  2. 
S.  E.  1019.  744.    Wilson  v.  Charleston  &  S. 

740.  Hallum  v.  Southern  R.  Co.,  Ry.  Co.,  51  S.  Car.  79,  28  S.  E.  91. 
82  S.  Car.  299,  64  S.  E.  147.  745.    Pagan  v.  Southern  R.  Co., 

741.  Rutherford  v.  Southern  R.  72  S.  Car.  364,  69  S.  E.  32. 
Co.  56  S.  Car.  446,  35  S.  E.  136. 
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So  a  foreman,  in  performing  an  act  of  manual  labor, 
does  not  cease  to  be  a  superintendent  for  whose  negligence 
the  master  is  Uable.^^^ 

A  watchman  at  a  railroad  crossing  is  engaged  in  another 
department  of  labor  from  servants  operating  a  train  over 
the  crossing,  within  the  provision  of  the  constitution.'^^ 

In  the  following  eases  the  em.ployees  were  feUow- 
servants  notwithstanding  the  constitutional  provision: 
engineer  of  a  freight  train  and  a  brakeman  thereon;'^* 
engineer  and  flagman  ;'^^  roadmaster  and  conductor  of  a 
wrecking  train,  where  injury  caused  the  former  by  the 
negligence  of  the  latter.''™ 

§  712.  Common  law  rule. 

The  earUest  case  in  this  country  in  which  the  question 
of  feUow-servant  was  determined,  was  Murray  v.  South 
Carolina  R.  Co.,  1  MoMullen  385,  36  Am.  Dec.  268. 
The  doctrine  there  declared  was  that  on  the  part  of  the 
servants  their  employment  is  a  joint  undertaking,  where 
each  one  stipulates  for  the  performance  of  his  several 
part.  They  are  not  Uable  to  the  company  for  the  conduct 
of  each  other,  nor  is  the  company  hable  to  one  for  tha 
misconduct  of  another.  Where  there  is  no  fault  in  the 
owner  he  woidd  be  hable  only  for  wages  of  his  servant.'*^ 

746.  Rippy  V.  Southern  R.  Co.,  the  speed  of  his  train  upon  dis- 
80  S.  Cax.  539,  61  S.  B.  1010,  21  eovery  that  a  horse  was  upon  the 
L.  R.  A.  601  n.  s.  track.    It  was  said  the  engineer  no 

747.  Betchman  v.  Seaboard  Air  more  represents  the  company  than 
Line  Ry.,  75  S.  Car.  68,  55  S.  E.  140.  the  plaintiff.     Each  in  his  several 

748.  Pagan  v.  Southern  R.  Co.,  department  represents  his  prin- 
73  S.  Car.  364,  59  S.  E.  32.  cipal.     The  regular  movement  of 

749.  Lyon  v.  Charleston  &  W.  the  train  of  ears  to  its  destination 
C.  R.  Co.,  77  S.  Car.  328, '56  S.  E.  is  the  result  of  the  ordinary  per- 
18,  57  S.  E.  12.  formanee  of    each  of  his  several 

750.  McDonald  v.  Charleston  duties.  If  the  fireman  neglects  his 
W.  C.  R.  Co.,  70  S.  Car.  952,  49  part,  the  engine  stands  stiU  for 
S.  E.  2.  want    of    steam;    if   the   engineer 

761.      A   fireman   was   injured     neglects   his,   everything  runs    to 
through  the  omission  of  the  en-     ruin  and   disaster, 
gineer  to  promptly  stop  or  check 
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The  decision  in  Massachusetts,  Farwell  v.  Boston  & 
W.  R.  Co.,  4  Mete.  49,  38  Am.  Dec.  339,  followed  soon 
after,  and  it  seems  that  the  reasoning  and  the  rule  there 
declared  supplanted,  so  to  speak,  that  of  the  South 
Carohna  court,  among  the  courts  in  the  several  states. 
The  latter  court  seem  also  to  have  adopted  the  reasoning 
of  the  former,  as  it  was  held  that  an  instruction  that  the 
rule  that  exempts  a  master  from  Uability  to  a  servant 
for  injury  caused  by  the  negligence  of  a  fellow-servant 
appUes  only  where  the  two  servants  are  engaged  in  a  com- 
mon business,  which  their  joint  efforts  are  required  to 
accompUsh,  was  too  restrictive,  since  the  rule  applies  to 
cases  where,  although  the  immediate  object  in  which  the 
one  servant  is  employed  is  very  dissimilar  from  that  on 
which  the  other  is  employed,  yet  the  risk  of  injury  from 
negligence  of  the  one  is  so  much  the  natural  and  necessary 
consequence  of  the  employment  which  the  other  accepts, 
that  it  must  be  taken  as  included  in  the  risks  which  are 
considered  when  his  wages  were  fixed.  Thus,  the  runner 
of  an  engine  on  a  railroad  takes  the  risk  of  negligence 
in  a  carpenter  employed  to  repair  the  road.'^^ 

Department  theory  not  approved. 
An  employee  in  a  factory  was  injured  by  a  shuttle 
being  thrown  from  a  loom.  The  question  was  whether  the 
person  whose  duty  it  was  to  keep  the  machines  in  repair 
was  a  feUow-servant,  or  an  agent  of  the  employer.  The 
trial  court  charged  that  his  negligence  in  this  respect  was 
chargeable  to  the  master.  This,  the  supreme  court  held, 
was  stating  the  law  too  strongly  against  the  defendant. 
It  was  said  it  does  not  follow  that  because  different  em- 
ployees act  in  different  departments  of  the  same  general 
business  they  are  not  feUow-servants.  And  the  fact  that 
one  acts  in  one  department,  and  one  in  another,  does  not 
impose  greater  responsibiUty  on  the  employer  in  case  of 
injury  by  one  to  the  other  than  when  they  are  both  in  the 
same  department.   The  question  is,  were  they  co-servants 

752.    ConUn  v.  City  of  Charles- 
ton, 15  Rich.  201,  S.  Car. 
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in  the  general  business,  and.  the  test  is,  were  they  acting 
under  a  common  employer,  and  in  the  same  general 
business?  This  being  estabhshed,  they  they  assume  the  risk 
of  each  other's  proper  performance  of  duty,  the  employer 
being  responsible  for  failure  to  exercise  proper  care  in  the 
original  employment  of  his  servants,  and  in  ascertaining 
their  quahfications  after  they  are  in  the  service. '''' 

Character   of   act,   not  rank   or  grade,   determines 
relation. 

Upon  a  second  appeal  the  proposition  was  involved 
whether  the  employer's  duty  is  fully  complied  with  when 
he  has  exercised  ordinary  care  in  furnishing  suitable  ma- 
chinery and  in  the  emplojonent  of  competent  and  careful 
persons  to  keep  the  same  in  repair,  and  whether  his  duty 
requires  him  to  go  further  and  see  that  aU  needful  repairs 
are  made.  Is  a  workman  employed  to  keep  the  machinery 
of  a  miU  in  repair  and  in  good  working  order  a  co-laborer 
or  feUow-servant  with  an  operative  employed  to  attend 
one  or  more  looms  as  a  weaver,  in  such  a  sense  as  to  exempt 
the  employer  from  UabUity  from  an  injury  caused  by  the 
negligence  of  the  person  employed  to  keep  the  looms  in 
repair  and  proper  working  order?  It  was  said:  It  is  the 
duty  of  the  master  to  keep  the  machinery  in  proper  repair 
and  safe  working  order,  and  if  he  intrusts  the  performance 
of  this  duty  to  another,  we  see  no  reason  why  he  should 
not  be  liable  for  injiuy  to  one  of  his  servants  caused  by  the 
negUgenee  of  the  person  employed  to  perform  this  duty 
which  it  is  incumbent  upon  the  master  to  perform.  The 
test  as  to  whether  the  employee  is  the  representative  of 
the  master  is  not  whether  such  employee  has  the  same 
power  to  employ  or  discharge  hands  or  to  purchase  or 
change  machinery;  for,  whQe  they  are  some  of  the  duties 
of  the  master,  they  are  not  all  his  duties,  and  hence  an 
employee  who  is  not  intrusted  with  either  of  these  powers 
may  still  be  the  representative  of  the  master.  The  true  test 
is  whether  the  person  in  question  is  employed  to  do  any 

753.  Gunter  v.  Graniteville  Mfg. 
Co.,  15  S.  Car.  443. 
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of  the  duties  of  the  master,  and  if  so,  then  he  cannot  be 
regarded  as  a  fellow-servant  or  co-laborer  with  the  opera- 
tives, but  is  the  representative  of  the  master,  and  any 
neghgence  on  his  part  in  the  performance  of  the  duty  of 
the  master  thus  delegated  to  him  must  be  regarded  as  the 
neghgence  of  the  master.'''* 


754.  Gunter  v.  Graniteville  Mfg. 
Co.,  18  S.  Car.  262,  44  Am.  Rep. 
573;  La  Sure  v.  Graniteville  Mfg. 
Co.,  18  8.  Car.  275.  Where  an 
employee  was  injured  by  the  giv- 
ing way  of  a  tramway  upon  which 
he  was  using  a  truck,  the  doctrine 
stated  in  Gunter  v.  Graniteville 
Mfg.  Co.,  18  S.  Car.  262,  44  Am. 
Rep.  673,  was  approved.  It  was 
further  said:  If  injury  is  sustained 
by  a  servant  by  reason  of  the  neg- 
ligence of  the  mechanic  employed 
to  keep  the  machinery  or  other 
appliances  in  proper  repair,  the 
master  is  liable,  notwithstanding 
the  fact  that  the  master  may  have 
exercised  due  care  in  the  selection 
of  the  agent  to  whom  such  duty 
is  intrusted,  because  such  duty  is 
a  duty  of  the  master,  and,  whether 
performed  in  person  or  by  an  agent, 
any  negligence  in  the  performace 
of  it  is  the  negligence  of  the  master. 
La  Sure  v.  Graniteville  Mfg.  Co., 
18  8.  Car.  275.  In  determining 
who  are  fellow-servants,  the  test 
or  rule  is,  not  whether  the  servants 
are  of  a  different  grade,  rank  or 
authority,  one  of  them  having 
power  to  control  and  direct  the 
service  of  another,  but  the  test 
Is  in  the  character  of  the  act  being 
performed  by  the  offending  serv- 
ant, whether  it  was  the  perform- 
ance of  some  duty  the  master  owed 
to  the  injured  servant,  the  per- 
formance of  which  duty  the  master 
had    intrusted    to    the    offending 


servant.    Bryant  v.  Gaffney  Mfg. 
Co.,  75  S.  Car.  487,  56  S.  E.  9. 
Rule  applied  to  act  op  con- 
ductor IN  PLACING  A  SWITCH.      It 

was  held  that  the  conductor  of  a 
material  train,  in  the  matter  of 
readjusting  a  switch,  was  not  a 
feUow-servant  with  a  laborer  on 
his  train,  but  a  representative  of 
the  master.  This  upon  the  ground 
that  the  duty  of  the  company  to 
provide  a  suitable  and  safe  track, 
includes  the  placing  of  switches. 
Coleman  v.  Wilmington  C.  &  A. 
R.  Co.,  25  8.  Car.  446,  60  Am. 
Rep.  516. 

Rule  not  applied  to  a  con- 
ductor IN  respect  to  manage- 
ment OP  train.  Yet  where  a  fire- 
man upon  an  engine  was  injured 
by  contact  with  cars  upon  the 
track  which  had  become  detached 
from  a  preceding  train  through 
the  negligence  of  the  conductor^ 
it  was  held  that  he  could  not  re- 
cover, on  the  ground  that  such 
conductor  was  his  fellow-servant. 
It  was  said:  "The  negligent  use 
by  an  employee  of  perfectly  safe 
machinery  will  seldom  be  adjudged 
a  breach  of  the  master's  duty  of 
providing  a  safe  place  for  the  em- 
ployees. Such  construction  would 
make  any  negligent  misplacement 
of  a  switch,  any  collision  of  trains, 
even  any  negligent  dropping  of 
tools  about  a  factory,  a  breach 
of  duty  of  providing  a  safe  place. 
The  true  idea  is  that  the  place  and 
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For  instance,  a  foreman  delegated  by  tlie  master  to 
instruct  an  inexperienced  employee  in  the  method  of 
operating  a  machine,  is  not  a  feUow-servant.'^* 

So  defendant's  chief  engineer  and  master  mechanic,  with 
respect  to  the  act  of  directing  an  operator  of  an  engine  how 
to  obviate  a  defect  in  a  machine,  was  a  vice-principal.^^' 

And  a  section  boss  in  a  miU  whose  duty  it  was  to  oil 
rollers  in  a  mill  and  in  charge  of  the  employee  in  his  section, 
was  held  not  a  fellow-servant  of  an  infant,  where  he  sent 
the  latter  to  get  oil  to  oil  a  roUer  near  an  imguarded 
machine. '^^ 

Doctrine  of  consociation  not  approved. 

The  court  does  not  recognize  the  doctrine  of  conso- 
ciation, since  it  declares  that  persons  employed  in  a 
common  undertaking  sustain  towards  each  other  the 
relation  of  fellow-servants  when  exercising  the  ordinary 


instruments  must  in  themselves 
be  safe,  for  this  is  what  the  master's 
duty  fairly  compels,  and  not  that 
the  master  must  see  that  the 
negligent  handling  by  an  employee 
of  the  machinery  shall  not  create 
danger."  Jenkins  v.  Richmond  & 
D.  R.  Co.,  39  S.  Car.  507,  39  Am. 
St.  Rep.  750. 

Trackmen  pebforminq  duties 

PEBSONAL   TO    MASTEB.      A  loCOmO- 

tive  engineer  and  track  workers 
were  held  not  fellow-servants  where 
the  former  was  injured  by  reason  of 
the  negligence  of  one  of  the  latter 
in  relation  to  his  duties  as  such. 
This  result  was  declared  upon  the 
ground  that  those  servants  who 
are  employed  to  keep  in  repair  the 
appliances  or  place  of  work  are 
performing  duties  personal  to  the 
master  who  is  responsible  for  the 
manner  in  which  they  are  per- 
formed. Calvo  V.  Charlotte  C. 
&  A.  R.  Co.,  23  Car.  S.526,  55  Am. 
Rep.  28. 


Rule  applied  where  torn 
SACKS  WERE  USED.  The  rulo  that 
the  duty  of  keeping  appUanoes  in 
proper  repair  is  personal  to  the 
master  was  applied  where,  in 
operating  a  machine  in  an  oil  mill, 
sacks  were  used  which  were  danger- 
ous when  torn,  and  an  employee 
was  injured  in  getting  his  thumb 
caught  in  a  hole  in  a  sack  he  was 
using.  The  neglect  of  the  employee 
whose  duty  it  was  to  repair  sacks 
was  held  to  be  chargeable  to  the 
master.  Carter  v.  Oliver  Oil  Co., 
34  S.  Car.  211,  13  S.  E.  419,  27 
Am.  St.  Rep.  815. 

755.  Shaw  v.  Arkwright  MiUs, 
80  S.  Car.  567,  61  S.  E.  1018.  See 
also  Leopard  v.  Laurens  Cotton 
Mills,  81  S.  Car.  15,  61  S.  E.  1029. 

756.  James  v.  Fotmtain  Inn  Mfg. 
Co.,  80  S.  Car.  232,  61  S.  E.  391. 

757.  Tucker  v.  Buffalo  Cotton 
MiUs,  76S.Car.539,  67  S.  E.  626, 
121  Am.  St.  Rep.  957, 
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duties  of  th.eir  employment,  even  when  they  work  apart 
and  cannot  see  each  other.  When  one  otherwise  a  fellow- 
servant,  is  performing  duties  personal  to  the  master,  he  is 
a  vice-principal.'^^* 

Employee  acting  under  orders  of  superintendent. 

A  servant  whose  duty  it  was  to  pour  vitriol  from  a  bottle 
into  a  vat  in  a  bleaching  department  of  a  manufacturing 
plant,  was  held  a  fellow-servant  of  the  superintendent 
thereof,  even  while  acting  imder  instruction  from  such 
superintendent  in  pouring  from  an  uncased  bottle.''^* 

Servants  employed  to  give  notice  of  danger. 

The  master  having  employed  competent  servants  to  give 
notice  of  danger  to  the  other  servants,  they  are  fellow- 
servants,  and  he  is  not  responsible  for  their  neghgence  in 
failing  to  give  notice  of  danger  arising  from  the  operation 
of  the  appliances,  since  this  is  one  of  the  risks  assumed.'*" 

Doctrine  of  superior  and  subordinate  stated. 

Where  a  section  man  was  injured  while  pushing  a  car 
upon  the  track  by  stepping  into  an  open  water  way  or 
ditch  across  the  track,  and  the  question  discussed  was 
whether  the  section  boss  was  his  feUow-servant  or  a  vice- 
principal  in  respect  to  giving  him  notice  or  warning  of  the 
water  way,  the  court  state  in  substance  that  section  mas- 
ters and  servants  having  the  exclusive  control  over  the 
other  servants  under  a  common  master,  including  hiring 
and  discharging,  in  the  exercise  of  those  powers,  are  the 
representative  of  the  master  and  not  mere  fellow-servants. 
It  was  held,  however,  that  the  foreman  was  not  a  vice- 
principal  as  to  warning  one  imder  him.  If  (they  say)  the 
section  master  has  ordered  the  plaintiff  to  do  something 
outside  the  Une  of  his  duty,  something  not  within  the 
scope  of  his  employment,  and  in  doing  so  he  had  been 
injured,  "we  inchne  to  think  the  company  would  have 
been  liable."'" 

758.  Wilson  v.    Charleston  &  760.    Biggers  v.  Catawba  Power 
S.  R.  Co.,  51  S.  Car.  79,  28  S.  E.  91.  Co.,  72  S.  Car.  264,  51  S.  E.  882. 

759.  Bryant  v.  Gaffney  Mfg.  761.     Couch  v.  Charlotte  C.  & 
Co.,  75  S.  Car.  487,  56  S.  E.  9.  A.  R.  Co.,  22  S.  Car.  558.    In  the 
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Conductor  and  trainmen. 

It  was  originally  held  that  a  conductor  of  a  train  was 
the  representative  of  the  company  and  not  a  fellow- 
servant  with  other  employees  operating  the  same  train, 
under  his  orders,  on  the  ground  that  he  had  charge  of  the 
train,  and  not  that  he  was  a  superior  in  authority.'^*" 

Subsequently,  however,  it  was  said  that  such  doctrine 
was  no  longer  recognized.  ^^' 

But  later,  in  the  same  ease,  it  was  held  that  he  was  a 
fellow-servant  of  a  flagman  on  another  train,  but  not  of  a 
flagman  on  his  own  train,  following  the  Ross  case  J®* 

XL VII.  South  Dakota. 

Sec. 

713.   Common  law  rule. 

§  713.  Common  law  rule. 

In  this  state,  there  is  no  statute  except  a  general  one 
reiterating  the  common  law  rule  as  to  non-liability  of  the 
master  for  negligence  of  a  fellow-servant."^ 


ease  of  Brabham  v.  Telegraph  Co., 
71  S.  Car.  53,  50  S.  E.  716,  it  was 
held  that  "a  foreman  of  a  gang  of 
men  employed  by  a  telegraph  com- 
pany to  clear  its  right  of  way  is  a 
feUow-servant  with  men  under  him, 
subject  to  his  orders,  and  the  tele- 
graph company  is  not  liable  for 
injury  to  one  of  the  men  by  reason 
of  obesring  the  orders  of  the  fore- 
man if  he  has  been  selected  with 
due  care."  See  also,  Berley  v. 
Telegraph  Co.,  82  S.  Car.  360,  64 
S.  E.  157.  The  fact  that  the  fore- 
man employed  and  discharged 
hands,  does  not  take  the  ease  out 
of  the  rule  just  stated,  where  he  is 
engaged  in  the  work.  Goodman  v. 
Western  Union  Tel.  Co.,  —  S.  Car. 
— ,  69  S.  E.  1089. 

762.  Boatwright  v.  Northeastern 
R.  Co.,  25  S.  Car.  128. 

763.  Hicks  v.  Southern  R.  Co., 
38  S.  E.  (S.  Car.)  725. 

2  M.  &  S.— 62 


764.  Hicks  v.  Southern  R.  Co., 
63  S.  Car.  559,  41  S.  E.  753.  See 
also  Wilson  v.  Southern  R.  Co., 
73  S.  Car.  581,  52  S.  E.  968. 

765.  The  law  as  between  master 
and  servant,  not  only  imposes  upon 
the  employer  the  duty  of  using 
reasonable  care  in  providing  safe 
and  proper  machinery,  but  also 
reasonable  care  in  placing  the  same 
under  the  control  of  a  competent 
servant  or  employee,  charged  with 
the  duty  of  properly  attending  to 
the  same  and  seeing  that  it  is 
properly  used  for  the  safety  of 
employees,  and,  when  not  in  use, 
is  properly  and  safely  seciffed.  The 
negligence  of  a  feUow-servant  that 
will  relieve  the  master  from  lia- 
bility is  the  omission  by  such  serv- 
ant or  employee  to  perform  some 
act  which  it  is  made  his  duty  to 
perform,  or  the  doing  of  some  act 
in  the  course  of  his  duties  in  suoh 
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Under  the  statute,  the  master  is  not  liable  for  the  conse- 
quences of  the  negligence  of  a  co-employee  unless  he 
neglected  to  use  ordinary  care  in  employing  him.  An 
engineer  operating  an  engine  and  hoisting  apparatus  of  a 
mine  and  the  cage  tender,  were  fellow-servants,  and  the 
evidence  not  showing  any  neglect  of  such  duty  on  the 
part  of  the  employer,  he  was  not  liable  for  the  negligence 
of  the  engineer  resulting  in  injury  to  the  cage  tender.''*^ 

XLVIII.  Tennessee. 


719. 


Seo.  See. 

714.  Superior    servant    rule  —  No 

statute. 

715.  Employee   may   act  in   dual      718. 

capacity. 

716.  Personal  as  distinguisied  from 

official    negligence  of  supe- 
rior servant. 

717.  Doctrine  of  consociation  or 

departments      limited      to 

railroads. 

Separate  trains  as  distinct 
departments. 

Conductor  and  station 
agent. 

Foreman  injured  by  explo- 
sion of  boiler. 

Telegraph  operator  and  con- 
ductor. 


Trackman  and  trainmen. 

Foreman  and  engineer. 
Servants  making  ordinary  re- 
pairs. 
Application  of  rules  to  par- 
ticular servants. 

Conductor  and  other  em- 
ployees. 

Engineer  and  brakeman. 

Engineer  and  hands  upon 
locomotive. 

Engineer  in  mine  and  miner. 

Engineer  and  yardmaster. 

Foreman. 

Section  foreman. 

Superintendent. 

Certified  mine  foreman. 

Brakeman     and    cub      or 
learner. 


§  714.  Superior  servant  rule — no  statute. 

The  rule  in  this  state  is  that  those  servants  who  are 
clothed  with  authority  over  other  servants  in  the  common 


a  negligent  manner  as  to  cause  the 
injury.  The  facts  where  an  em- 
ployee upon  a  train  was  injured  by 
means  of  the  arm  of  a  derrick  not 
being  secured,  swinging  over  the 
track,  and  one  of  the  questions 
raised  was  that  the  negligence  was 
that  of  the  station  agent  who  was 


a  fellow-servant,  but  it  did  not 
appear  that  he  was  charged  with 
any  duty  in  respect  to  the  derrick. 
Gates  V.  Chicago,  M.  &  St.  P.  R. 
Co.,  2  S.  Dak.  422,  50  N.  W.  907. 
766.  McKeever  v.  Homestake 
Min.  Co.,  10  S.  Dak.  599,  74  N.  W. 
1053. 
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employment,  and  with  power  to  direct  them  in  the  per- 
formance of  their  duties,  represent  the  master,  and  are, 
when  exercising  such  authority,  performing  duties  personal 
to  him  and  hence  are  vice  principals.  It  is  stated  by  the 
court  that  "the  common  law  rule  has  been  limited  in  some 
respects;  that  the  first  of  these  limitations  is  that  if  a 
servant  has  been  injured  by  the  negligsnce  of  a  superior 
servant,  having  the  right  to  control,  and  while  executing 
the  order  of  such  superior  about  a  matter  in  which  the 
superior  has  a  right  to  control,  then  such  superior  servant 
is  to  the  inferior,  a  vice-principal  and  his  negligence  is  that 
of  the  master.  The  mere  superiority  of  rank  or  wages  does 
not  deterroine  the  UabiUty  of  the  master  for  the  neghgence 
of  such  superior  servant.  In  order  to  charge  the  master 
the  superior  servant  must  so  far  stand  in  the  place  of  the 
master  as  to  be  charged  in  the  particular  matter  with  tha 
performance  of  a  duty  towards  the  inferior  servant,  which 
imder  the  law,  the  master  owes  to  such  servant. ''" 

The  mere  fact  that  the  servant  was  negligent  does  not 
affect  the  rule  unless  he  was  neghgent  in  the  matter  with 
which  he  was  charged. '^^ 

In  other  words,  the  injured  employee,  to  entitle  him  to 
recover,  must  be  acting  under  the  orders  or  direction  of  the 
superior  who  has  control  over  him,  at  the  time  of  the 
injury.  The  mere  fact  that  he  was  subject  to  the  order  of 
such  superior  is  not  sufficient.'^' 

715.  Employee  may  act  in  dual  capacity. 

An  employee  may  act  in  a  dual  capacity,  not,  it  is  true, 
at  the  same  moment  and  in  the  same  act,  but  he  may 
while  generally  acting  as  a  vice-principal  and  standing  in 
the  place  of  the  master,  lay  aside  that  character  and  oc- 
cupy for  the  time  being  the  place  of  and  do  the  work  of  a 

767.    Coal  Creek  Mining  Co.  v.  768.    Louisville  &  N.  R.  Co.  v. 

Davis,  90  Tenn.  711,  18  S.  W.  387;  Lahr,  86  Tenn.  335,  6  S.  W.  663; 

Nashville,  C.  &  St.  L.  R.  Co.  v.  East  Tenn.  &  W.  N.  C.  R.  Co.  v. 

Handman,  13  Lea  423;    Nashville  CoUins,  85  Tenn.  227,  1  S.  W.  883. 

&  C.  R.  Co.  V.  Elliott,  1  Cold.  611,  769.    LouisviUe  &  N.  R.  Co.  v. 

78  Am.  Deo.  506.  Martin,  3  Pickle  398,  87  Tenn.  398, 

10  S.  W.  772,  3  L.  R.  A.  282. 
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fellow-servant,  and  while  thus  engaged  in  the  particular 
act,  he  is,  in  the  eye  of  the  law,  a  fellow-servant.  And 
where  an  employee  representing  the  master  as  to  certain 
duties,  acted  on  the  particular  occasion  as  an  engineer, 
inflicting  injury  upon  another  em.ployee,  by  neghgently 
operating  the  engine,  such  act  was  held  to  be  that  of  a 
fellow-servant. "" 

§  716.  Personal  as  distinguished  from  official  negligence 
of  superior  servant. 

The  master  is  not  Uable  for  the  personal  negligence  of 
the  superior  servant."^ 

Thus  where  an  employee  was  injured  by  falling  from  a 
railroad  trestle,  he  caught  a  hanging  rope  which  the  fore- 
man by  mistake  informed  him  was  fastened  and  he  fell 
to  the  ground.  This  rope  was  used  to  lower  tools.  There 
were  other  ropes  which  the  employees  were  accustomed  to 
use.  There  was  no  proof  that  the  plaintiff  was  ordered  to 
descend  or  that  the  foreman  knew  that  he  intended  to  do 
so,  or  that  any  duty  was  assumed  or  imposed  upon  the 
foreman  to  provide  safe  means  of  descent  by  ropes. 
It  was  held  that  the  accident  happened  from  personal 
neghgence  of  the  foreman,  for  which  the  master  is  not 
liable,  and  the  court  should  have  stated  the  distinction 
between  personal  and  ofidcial  neghgence  of  a  superior 
servant."^ 

§  717.  Doctrine  of  consociation  or  departments  limited  to 
railroads. 

The  department  rule,  so  called,  finds  support  in  this 
state  but  only  as  apphcable  to  railroads.  It  was  said, 
where  it  was  urged  that  the  offending  and  injured  em- 
ployee were  in  different  departments  of  the  service: 
"This  different  department  rule  has  not  been  adopted 
in  this  state;  the  weight  of  authority  is  against  it.    The 

770.  Gann  v.  Nashville,  C.  &  St.  Davis,  90  Tenn.  711,  18  S.  W.  387; 
L.  R.  Co.,  101  Tenn.  380,  47  S.  W.  Louisville  &  Nashville  R.  Co.  v.' 
493 ;    National    Fertilizer    Co.    v.      Lahr,  3  Pickle  335. 

Travis,  102  Tenn.  16,  49  S.  W.  832.  772.     Lousiville  &  Nashville  R. 

771.  Coal  Creek  Min.  Co.  v.      Co.  v.  Lahr,  2  PicMe  335. 
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point  of  consociation  is  the  idea  underlying  this  hmitation. 
This  rule  has  not  been  extended  by  us  beyond  railroad 
corporations  and  we  are  not  disposed  to  extend  it  further 
than  to  the  class  of  employments  to  which  it  has  hereto- 
fore been  limited.  "^^^ 

Separate  trains  as  distinct  departments. 
The  difficulty  in  the  apphcation  of  the  department  rule 
lies  in  determining  what  are  and  what  are  not  separate 
departments  of  the  same  service  or  common  employ- 
ment, and  no  court  has  a  delObtied  rule  upon  the  subject. 
The  idea  of  consociation  leaves  practically  each  case  to 
depend  upon  the  particular  facts  and  most  frequently  is 
thus  made  a  question  for  the  jury.  It  was  urged  that 
separate  trains  constituted  separate  departments,  and  tha 
Ross  case  in  the  Federal  Supreme  Court  so  held,  but  was 
finally  overruled,  but  say  the  Tennessee  court:  "We 
have  no  case  holdiag  that  separate  trains  constitute 
separate  and  distinct  departments  of  railway  service,  nor 
do  we  think  they  can  be  treated  so  on  principle.""* 

Conductor  and  station  agent. 
It  was  stated  that  "the  rule  an  employee  cannot  recover 
for  injuries  caused  by  the  neghgence  of  a  fellow-serva;at, 
apphes  where  the  parties  are  engaged  in  one  common  work 
in  the  same  department  of  employment,  but  where  the 
employment  is  for  separate  distinct  pm'poses,  although 
employed  by  the  same  person  or  railroad  company,  they 
would  not  in  the  contemplation  of  the  law  be  feUow-serv- 
ants;  as  an  illustration,  if  one  person  is  employed  to  oper- 
ate and  run  a  train  of  cars  and  the  other  to  look  after  the 
company's  property  at  station,  keep  the  yards  and 
tracks  clear  of  obstruction  and  receive  and  forward  freight, 
these  positions  would  not  be  the  same  of  character  and 
class  or  responsibilities  as  would  render  them  fellow- 

773.     Coal  Creek  Min.  Co.  v.         774.    Louisville  &  N.  R.  Co.  v. 

Davis,  90  Term.  711,  18  S.  W.  387;  Dillard,  114  Tenn.  240,  86  S.  W. 

Louisville  &  N.  R.  Co.  v.  Dillard,  813,    108  Am.   St.    Rep.   894,   69 

114  Tenn.  240,  86  S.  W.  313,  108  L.  R.  A.  746. 
Am.  St.  Rep.  894,  69  L.  R.  A.  746. 
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servants  to  that  extent  that  one  assumes  the  ordinary 
risk  of  the  negligence  of  the  other."  It  was  held  that  the 
conductor  of  a  freight  train,  who  also  assisted  in  switching, 
was  not  a  fellow-servant  of  a  station  agent,  whose  duties 
were  as  above  illustrated,  so  as  to  be  prevented  from  a 
recovery  for  injuries  caused  by  the  negligence  of  the  latter 
in  leaving  a  pinch  bar  lying  on  the  track.  "^ 

Foreman  injured  by  explosion  of  boiler. 

Where  an  employee  of  a  railroad  company,  in  the  dis- 
charge of  his  duties,  is  injured  by  reason  of  the  neghgence 
of  a  co-employee  of  the  same  company  engaged  in  a 
separate  department,  having  no  immediate  connection 
with  that  in  which  the  injured  party  was  engaged,  the 
company  is  hable.  This  was  said  where  a  fireman  was 
killed  by  the  explosion  of  the  boiler  of  a  locomotive."® 

Telegraph  operator  and  conductor. 
A  telegraph  operator  at  a  way  station,  who  has  no 
control  of  or  connection  with  the  running  of  railway 
trains,  except  as  a  medium  through  whom  orders  from  the 
superintendent's  office  are  communicated  to  servants  of 
the  company  in  charge  of  its  trains,  is  not  a  feUow- 
seryant  of  a  conductor  having  charge  and  control  of  a 
railway  train,  in  the  sense  that  the  latter  assumes  risks 
of  injuries  caused  by  the  former's  negligence.  The  oper- 
ator in  such  case  is  not  only  engaged  in  a  different  de- 
partment of  the  common  service,  but,  as  the  arm  or 
mouth  piece  of  the  superintendent  of  the  trains,  is  in  a 
sense  a  vice-principal  and  the  conductor's  superior.  ^^^ 

Trackman  and  trainmen. 
Where  a  trackman  or  boss  was  run  over  by  a  train 
while  he  was  upon  a  hand  car,  and  the  question  was  as  to 
whether  the  operators  of  the  train  were  his  fellow-  serv- 

775.    Louisville  &  N.  R.  Co.  v.  ent  departments    of    the    service. 

Jackson,  106  Tenn.  438,  61  S.  W.  776.      NashviUe  &  Decatur  R. 

771.    The  question  was  not  one  in-  Co.  v.  Jones,  9  Heisk.  27. 

volving   the  control  or  authority  777.   East  Tenn.  V.  &  G.  R.  Co. 

of  a  servant  or  vice-principal,  but  v.   De  Armond,   2  Pickle  73,   86 

of  negligence  of  servants  in  differ-  Tenn.  73,  6  Am.  St.  Rep.  816. 
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ants,  it  was  held  that  they  were  not  his  fellow-servants, 
on  the  ground  that  they  were  laboring  in  a  separate  and 
distinct  branch  of  the  service,  between  whom  there  was 
no  immediate  or  necessary  connection  or  association."* 

Foreman  and  engineer. 

Foreman  of  the  water  supply  of  a  division  of  a  railroad 
is  not  a  fellow-servant  with  an  engineer  with  whom  he  was 
riding.'" 

§  718.  Servants  making  ordinary  repairs. 

With  respect  to  the  master's  duty  in  the  matter  of  ordi- 
nary repairs,  it  seems  that  the  master  has  met  the  measure 
of  such  duty  in  the  exercise  of  due  and  proper  care  in  the 
selection  of  servants,  and  is  not  responsible  for  their 
negligent  performance  of  the  duties  imposed  upon  them.'** 

Thus,  where  an  employee  in  a  nail  factory  was  injiired, 
as  alleged,  by  the  imperfect  condition  of  one  of  the 
machines,  and  the  trial  com-t  charged  that  the  company 
would  be  liable  for  an  injury  resulting  from  a  neglect  to 
keep  the  machine  in  repair,  notwithstanding  such  failure 
of  one  who  stood  in  relation  of  fellow-servant  to  the  plain- 
tiff, it  was  held  that  this  was  error,  and  that  the  author- 
ities seem  to  be  otherwise,  citing  Massachusetts  and 
Maryland  cases. '*^ 

§  719.  Application  of  rules  to  particular  servants. 

The  foregoing  rules  have  applied  in  many  cases,  mostly 
in  railroad  cases.  Generally  the  question  has  hinged  on  the 
power  of  the  neghgent  servant  to  give  orders,  and  whether 
in  so  giving  he  was  acting  in  his  official  capacity. 

Conductor  and  other  employees. 
The  conductor  of  a  freight  train  who,  by  the  rules  of 
the  company,  the  engineer  is  bound  to  obey,  and  who  is 
accountable  for  the  conduct  of  the  trainmen,  is  a  vice- 

778.  Washburn  v.  Nashville  &         780.  Knoxville  Iron  Co.  v.  Dod- 
Chattanooga  R.  Co.,  3  Head  638,      son,  7  Lea  367. 

75  Am.  Dec.  784.  781.   Knoxville  Iron  Co.  v.  Dod- 

779.  Stuber  v.  Louisville  &  N.  R.      son,  7  Lea  367. 
Co.,  113  Tenn.  305,  87  S.  W.  411. 
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principal  and  not  a  fellow-servant  of  a  brakeman  who  is 
injured  in  a  collision.''*^ 

A  conductor  of  a  train  is  a  vice-principal,  and  in  order- 
ing the  engineer  to  back  his  train  to  make  a  coupling,  he 
was  acting  in  his  official  capacity. '^^ 

But  the  conductor  of  a  passenger  train  and  a  brakeman 
upon  a  freight  train  are  fellow-servants.'*^ 

Engineer  and  brakeman. 

An  engineer  in  charge  of  a  train  is  the  superior,  not  the 
fellow-servant,  of  a  brakeman  on  the  same  train  acting 
under  his  orders.'*^ 

But  the  relation  of  superior  and  inferior  exists  between 
them  only  where  the  brakeman  is  in  fact  acting  under 
orders  of  the  engineer. '*° 


782.  The  negligence  of  the  engi- 
neer, who  is  the  fellow-servant  of 
the  brakeman,  in  violating  the  time 
card  of  the  company,  was  held  not 
the  proximate  cause  of  the  collision, 
where  the  negligence  of  the  con- 
ductor in  permitting  such  violation 
contributed  to  such  collision.  Ill- 
inois Cent.  R.  Co.  v.  Spenee,  93 
Tenn.  173,  23  S.  W.  211,  42  Am. 
St.  Rep.  907. 

783.  Alabama  Great  Southern 
R.  Co.  V.  Baldwin,  113  Tenn.  409, 
82  S.  W.  487,  67  L.  R.  A.  340. 

784.  Louisvme  &  N.  R.  Co.  v. 
DiUard,  114  Tenn.  240,  86  S.  W. 
313,  108  Am.  St.  Rep.  894,  69 
L.  R.  A.  746.  A  conductor  of  a 
freight  train  backed  his  train  into 
a  siding  so  fast  that  a  heavy  casting 
was  thrown  from  a  car  standing  on 
the  siding,  onto  the  main  track, 
where  it  was  struck  by  a  passenger 
train  which  it  wrecked,  injuring 
the  fireman  thereon.  A  rule  of  the 
company  required  employees  in 
charge  of  trains  to  report  any  inci- 
dent involving  obstructions  of  the 


road,  to  repair  damages  and  to  take 
entire  charge  of  the  work,  and  first 
to  protect  the  train  with  proper 
danger  signals.  It  was  held  that 
under  the  laws  of  Tennessee  the 
crews  of  the  freight  and  passenger 
trains  were  fellow-servants  up  to 
the  time  when  the  casting  was 
thrown  upon  the  main  track,  but 
from  that  time  until  the  time  when 
the  passenger  train  was  wrecked 
the  conductor  of  the  freight  train 
was  by  reason  of  the  rule  a  vice- 
principal  whose  duty  was  to  re- 
move the  obstruction  and  warn  the 
approaching  passenger  train.  Cin- 
cinnati, N.  0.  &  T.  P.  Co.  R.  V. 
Curd,  28  Ky.  L.  Rep.  177,  89  S.  W. 
140,    construing    Tennessee    law. 

785.  East  Tenn.  &  W.  N.  C. 
R.  Co.  V.  Collins,  1  Pickle  227. 

786.  NashviUe,  Chattanooga  & 
St.  L.  R.  Co.  V.  Wheless,  10  Lea 
741,  43  Am.  Rep.  317.  Several 
employees  of  a  railroad  company, 
though  of  different  grades,  when 
employed  in  a  common  service,  are 
fellow-servants.  Hence  an  engineer 
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Where  a  brakeman,  in  violation  of  tlie  rules  of  the 
company,  undertakes  to  make  a  eoupUng  of  a  moving 
train,  and  is  iajm-ed,  he  cannot  recover  for  the  injmy. 
And  in  such  a  case  it  is  immaterial  that  he  was  ordered 
to  make  the  coupUng  by  the  engineer  of  the  train.  The 
engineer  is  a  fellow-servant  with  the  brakeman  on  the 
same  train,  the  conductor  being  in  charge  thereof."^ 

Engineer  and  hands  upon  locomotive. 

The  engineer  and  hands  employed  upon  a  locomotive 
are  fellow-servants.'^^ 

Several  servants,  although  of  different  grades,  when 
employed  in  a  common  service,  such  as  an  engineer  and 
fireman  upon  a  locomotive,  or  foreman  of  a  job  and  a 
common  laborer  working  on  a  job,  are  fellow-servants.'^' 

Engineer  in  mine  and  miner. 

A  miner  was  suffocated  by  the  burning  of  buildings 
over  the  entrance  of  the  mine.  It  was  claimed  the  cause 
of  the  fire  was  the  neghgence  of  the  engineer  in  control  of 
the  engine  and  engine  house.  They  were  held  fellow- 
servants."" 

of  a  passenger  train,  and  a  brake-  engineer,    the    engineer    and    the 

man  of  a  freight  train  of  the  same  brakeman    are    only    fellow-serv- 

company  who  is  ordered  by  the  ants  in  case  of  the  breaking  of  the 

conductor  of  his  train  to  go  along  the  train,  when  the  engineer  does  not 

line  of  the  road  to  display  danger  assume    command    and    both    are 

signals  to  the  passenger  train  for  acting  in  the  line  of  their  separate 

the  purpose  of  bringing  the  train  duties.    Louisville  &  N.  R.  Co.  v. 

safely  into  the  depot,  are  fellow-  Martin,  3  Pickle  398,  87  Tenn.  398, 

servants.    East  Tenn.  V.  &  G.  R.  10  S.  W.  772,  3  L.  R.  A.  882. 

Co.  V.  Rush,  15  Lea,  145.    Where  787.    East  Tenn.  V.  &  G.  R.  Co. 

the  regulations  of  a  railroad  com-  v.  Smith,  89  Tenn.  114,  14  S.  W. 

pany  provide  that,  in  case  a  train  1077. 

becomes  divided,  the  front  brake-  788.    NashviUe  &  Chattanooga, 

man  shall  go  to  the  rear  of  the  front  R.  Co.  v.  Elliott,  1  Cold.  611,  78 

division   and   signal   the   engineer  Am.  Dee.  506. 

which  way  to  move,  and  the  engi-  789.    Louisville  &  N.  R.  Co.  v. 

neer  shall  obey  the  signals,  and  also  Jackson,  106  Tenn.  438,  61  S.  W. 

that,  in  case  the  conductor  is  cut  771. 

off  from   the   train,   the  right  of  790.    Coal  Creek  Mining  Co.  v. 

command    shall    devolve    on    the  Davis,  90  Tenn.  711,  18  S.  W.  387. 
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Engineer  and  yardmaster. 

It  was  said:  "If  a  yard  master  is  kiUed  while  coupling 
cars  at  the  request  of  the  engineer,  by  the  negUgence  of 
the  engineer,  it  not  being  a  part  of  the  duty  of  the  yard 
man  to  couple  cars,  a  recovery  cannot  be  had  against 
the  railroad.  To  entitle  to  a  recovery,  it  must  be  shown 
that  deceased  was  in  the  line  of  his  employment,  and  met 
his  death  by  the  negUgence  of  a  feUow-servant  having 
control  of  him."^" 

An  engineer  is  not  the  superior  but  the  feUow-servant 
of  the  brakeman  as  members  of  the  crew  of  a  railroad 
train.  So  the  engineer  of  a  passenger  train  and  the  yard 
master  of  a  depot  whose  duty  is  to  turn  the  switch  are 
f eUow-servants.  '*  ^ 

Foreman. 

The  mere  fact  that  one  is  employed  as  foreman  by  the 
master  and  points  out  the  work  to  be  done  by  a  servant 
does  not  constitute  such  foreman  a  vice-principal  for 
whose  negUgence  the  master  is  liable.  But  the  question 
is  whether  he  stands  in  the  place  of  the  master.  The 
fact  that  the  servant  may  not  have  known  of  the  fore- 
man's discharge  and  that  he  continued  to  obey  the  fore- 
man's orders  as  such,  wiU  not  render  the  master  Uable  for 
the  foreman's  negUgence.  But  the  foreman  must  have 
been  in  fact  a  vice-principal  standing  in  the  place  of  the 
master.  The  jury  in  such  a  case  should  be  instructed  to 
distinguish  between  the  foreman's  personal  negUgence  and 
his  negUgence  in  the  matter  in  which  he  stands  in  the 
place  of  the  master. '*' 

Where  two  persons  are  acting  in  a  common  employ- 
ment under  the  same  principal,  if  one  is  injured  by  the 
negUgence,  unskilfulness  or  recklessness  of  the  other,  the 
principal  is  not  Uable  to  the  injured  party  in  an  action 
grounded  upon  such  negligence  of  the  employee.  This  rule 

791.  Bradley  v.  Nashville,  C.     Jackson,  106  Tenn.  438,  61  S.  W. 
&  St.  L.  R.  Co.,  14  Lea  374.  771. 

792.  Louisville  &  N.  R.  Co.  v.  793.    Allen  v.  Goodwin,  92  Tenn. 

385,  21  S.  W.  760. 


§  719  Fellow-Sebvants.  1919 

was  declared  and  applied  where  a  workman  wpon  a  build- 
ing was  injured,  caused  by  the  neglect  of  his  foreman 
ia  the  manner  of  operating  a  derrick. ''* 

An  employee  in  an  engine  house,  whose  duties  are  to 
give  orders  to  wipers  in  respect  to  cleaning  locomotives, 
adjusting  the  turntable  and  moving  engines,  is  not  a  vice- 
principal  in  respect  to  seeing  that  a  wiper  is  not  under  a 
locomotive  before  giving  the  signal  for  the  engine  to  move 
out  of  the  house.  It  does  not  follow  that  because  a  serv- 
ant is  a  foreman  he  is  a  vice-principal.'^^ 

Section  foreman. 

A  section  foreman  in  operating  the  brakes  on  a  hand 
car  is  the  fellow-servant  of  section  hands  thereon.''^ 

A  section  foreman,  when  working  as  a  feUow-servant, 
is  a  fellow-servant  of  the  members  of  his  crew  when  one 
of  the  latter  is  injured  by  his  negligence. ''' 

In  the  employment  and  control  of  his  subordinates,  a 
section  boss  acts  as  the  agent  of  the  common  superior. 
Where  by  reason  of  his  wrongful  act  or  neghgence  his  sub- 
ordinate is  injured,  the  rule  respondeat  superior  applies, 
and  the  master  is  liable  for  damages. '^^ 

A  track-foreman  running  a  trolley  car  with  flat  car 
attached,  in  charge  of  the  motorman  as  conductor,  is  a 
vice-principal  as  regards  his  negligence  in  ordering  a  track 
hand  to  board  the  car  while  in  motion.''^ 

A  section  foreman  is  a  vice  principal  in  respect  to  pro- 
viding a  suitable  brake  on  his  car.*"" 

Superintendent. 
The  superintendent  of  a  railroad  company,  through 
whose  neghgence  in  giving  train  orders  a  collision  resulted, 

794.  Fox  V.  Sandford,  4  Sneed  798.    Louisville  &  N.  R.  Co.  v. 
(Term.)  36,  67  Am.  Dec.  587.  Bowler,  9  Heisk.  866. 

795.  Knox  v.  Souttern  R.  Co.,  799.     Chattanooga  Elec.  R.  Co. 
101  Tenn.  375,  47  S.  W.  491.  v.  Lawson,  101  Tenn.  400,  47  S.  W. 

796.  Nashville,  C.  &  St.  L.  R.  489. 

Co.  V.  Gann,  101  Tenn.  380,  47         800.    Nashville,  C.  &  St.  L.  R. 

S.  W.  493.  Co.  V.  Gann,  101  Tenn.  380,  47 

797.  Illinois   Cent.   R.   Co.   v.  S.  W.  493. 
Bolton,  99  Tenn.  273,  41  S.  W.  442. 
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causing  injury  to  an  employee,  was  held  to  be  a  vice- 
principal.*" 

Certified  mine  foreman. 
A  certified  mine  foreman,  selected  pursuant  to  the 
statute,  does  not  become  the  servant  of  the  mine  operator, 
and  for  his  negligence  causing  injury  to  an  employee,  the 
operator  is  not  hable.*"'' 

Brakeman  and  cub  or  learner. 

An  employee  as  a  cub  or  learner,  and  a  brakeman  upon 
the  train,  were  held  feUow-servants,  where  the  former 
was  injured  while  between  cars,  by  the  alleged  negligence 
of  the  brakeman  in  giving  signals.*"' 

XLIX.  Texas. 

See.  Sec. 

720.  Statutory  provisions.  same  character  of  work, 

Servants    having    superin-  and  working  together. 

tendence  or  control.  Railroads    within    statute. 

Servants  in  common  serv-  721.  Common    law    rule, 
ice,    same    grade,    doing  Superior  servant  rule. 

Dual  capacity. 

§  720.     Statutory  provisions. 

Three  statutes  have  been  enacted  in  this  state,  in  1891, 
1893,  and  1897.  The  1897  statute  is  practically  the  same 
as  the  prior  statutes  except  that  it  contains  this  additional 
provision:  "Every  person,  receiver,  or  corporation  oper- 
ating a  railroad  or  street  railway,  the  line  of  which  shall 
be  situated  in  whole  or  in  part  in  this  state,  shall  be 
liable  for  all  damages  sustained  by  any  servant  or  em- 
ployee thereof  while  engaged  in  the  work  of  operating  the 
cars,  locomotives  or  trains  of  such  person,  receiver  or 
corporation,  by  reason  of  the  negligence  of  any  other 

801.  Washburn  v.  Nashville  &      Co.    v.    Priddy,    117    Tenn.    168, 
Chattanooga  R.  Co.,  3  Head  638,      96  S.  W.  610. 

75  Am.  Dee.  784.  803.    Louisville  &  N.  R.  Co.  v. 

802.  Sale  Creek  Coal  &  Coke      Vincent,  116  Tenn.  317,  95  S.  W. 

189. 
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servant  or  employee  of  such  person,  receiver  or  corpora- 
tion, and  the  fact  that  such  servants  or  employees  were 
fellow-servants  with  each  other  shaU  not  impair  or 
destroy  such  Uabihty."^"* 

It  will  be  noticed  that  this  provision  applies  to  street 
railways  as  well  as  other  railways,  but  is  limited  to  injured 
servants  engaged  in  the  work  of  "operating"  the  cars, 
locomotives  or  trains.  The  questions  which  have  arisen 
hereunder  relate  to  what  constitutes  "operating,"  and 
what  is  a  "car"  or  "locomotive"  or  "train"  within  the 
terms  of  the  statute. 

The  mere  fact  that  the  injured  servant  is  employed  to 
do  the  work  of  operating  trains,  cars,  etc.,  is  immaterial, 
however,  since  the  test  is  whether  he  was  in  fact  so  en- 
gaged at  the  time  of  the  injury.*"^ 

The  term  "car"  is  not  confined  to  coaches  or  freight 
cars  but  embraces  all  kinds  of  cars,  including  train 
cars,^"^  push  ears,*"^  and  hand  cars.*"^ 

As  to  what  constitutes  "operating"  a  ear,  train,  etc., 
there  is  some  conflict  in  the  authorities.  One  line  of  cases 
giving  a  very  liberal  construction  to  the  word  "operating," 
and  based  for  the  most  part  on  an  early  decision  of  the 
court  of  civil  appeals,'"^  have  been,  to  some  extent  at 
least,  overruled  by  a  1909  decision  of  the  supreme  court.^i" 

The  following  injured  employees  have  been  engaged 
in  "operation":  employee  assisting  in  placing  on  a  railroad 

804.  Sayles  Am.  Civ.  St.  1897,  v.  Smith,  45  Tex.  Civ.  App.  128, 
art.  4560.  99  S.  W.  743. 

805.  Gulf,  C.  &  S.  F.  R.  Co.  v.  807.  Texas  &  Pae.  R.  Co.  v. 
Johnson,  47  Tex.  Civ.  App.  74,  Webb,  31  Tex.  Civ.  App.  498, 
103  S.  W.  447  [approved  in  Texar-  72  S.  W.  1044. 

kana  &    F.    S.   R.   Co.  v.  Ander-  808.    Galveston,  H.  &  S.  A.  R. 

son,  102  Tex.  402,  118  S.  W.  127.]  Co.  v.  Perry,  38  Tex.  Civ.  App.  81, 

Aq  engineer,  while  oiling  the  parts  85  8.  W.  62;  Texas  &  P.  R.  Co.  v. 

of   the  engine    and   the    fireman,  Smith,  114  Fed.  728. 

while  filling  the  tank  with  water,  809.     Texas  &  Pae.  R.   Co.  v. 

are,    however,  engaged  in  "opera-  Webb,  31  Tex.  Civ.  App.  498,  72 

ting"  the  engine.     Texas  &  N.  O.  S.  W.  1044. 

R.  Co.  V.  Walton,    47  Tex.  Civ.  810.    Texarkana  &  Ft.  S.  R.  Co. 

App.  43,  104  S.  W.  415.  v.  Anderson,   102  Tex.  402,   118 

806.  Missouri,  K.  &  T.  R.  Co.  S.  W.  127. 
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track,  constructed  as  an  ordinary  railroad  track,  a  de- 
railed car;^^i  one  replacing  a  push,  oar  on  the  traek;^^^ 
employees  operating  locomotives  in  yards,  round  houses 
or  coal  chutes;"'  employees  engaged  in  unloading  ties 
from  a  box  ear  in  a  train  for  distributing  ties;"*  engineer 
and  fireman  in  charge  of  a  switching  engine;*"  railway 
gang  required  to  operate  a  hand  car  in  going  to  and  from 
their  work;"®  switchman  employed  in  coupling  cars,  while 
the  train  is  being  made  up  in  the  yard.*" 

On  the  other  hand,  the  following  injured  employees  have 
been  held  not  engaged  in  operating  a  car,  train,  etc. :  hostler 
employed  about  a  round  house  injured  while  on  his  way  to 
the  round  house  to  take  charge  of  an  engine;*^*  employees, 
in  taking  rails  from  cars  and  placing  them  on  ties  pre- 
paratory to  spiking;"'  workman  employed  to  unload  ties 
from  the  front  ear  of  a  construction  train;*^"  employee 
injured  while  unloading  timbers  from  the  cars  of  a  rail- 
road company  ;*^i  section  hand  engaged  in  unloading  a 
car,  and  injured  by  the  negligence  of  a  fellow-servant;*"^ 
railroad  trackman  engaged  with  co-employees  in  "turning 
steel"  at  the  time  of   his   injury  by  his  fellow-servants 

811.  Missouri,  K.  &  T.  R.  Co.  MeGraw,  43  Tex.  Civ.  App.  247, 
V.  Smith,  45  Civ.  Tex.  App.  128,  95  S.  W.  82.  See  also  Galveston, 
99  S.  W.  743  (dicta).  H.  &  S.  A.   R.   Co.  v.   Perry,  38 

812.  Seery  v.  Gulf,  C.  &  S.  F.  Tex.  Civ.  App.  81,  85  S.  W.  62. 
R.  Co.,  34  Tex.  Civ.  89,  77  S.  W.  817.    Missouri,  K.  &  T.  R.  Co. 
950.  But  a  section  man  while  using  v.   Baker,   58   S.   W.    (Tex.    Civ. 
a  push  car,  in  constructing  a  tem-  App.)  964. 

porary    track  is  not  engaged  in  818.     Gulf,  C.  &  S.  F.  R.  Co.  r. 

"operating"  a  ear  under  the  stat-  Howard,  97  Tex.  513,  80  S.  W.  229. 

ute.    Texarkana  &  F.  S.  R.  Co.  v.  819.    Lakey  v.   Texas    &   Pac. 

Anderson,  102  Tex.  402,  118  S.  W.  R.  Co.,  33  Tex.  Civ.  App.  44,  75 

127.  S.  W.  566. 

813.  Gulf,  C.  &  S.  F.  R.  Co.  v.  820.  Overton  v.  McCabe  & 
Howard,  96  Tex.  582,  75  S.  W.  805.  Steen,  35  Tex.  Civ.  App.  133,  79 

814.  St.     Louis     Southwestern  S.  W.  861. 

R.  Co.  V.  Thornton,  46  Tex.  Civ.  821.    Walker  v.  Texas  &  N.  O. 

App.  649,  103  S.  W.  437.  R.  Co.,  51  Tex.  Civ.  App.  391,  112 

815.  Texas  &  N.  0.  R.  Co.  v.      S.  W.  430. 

Walton,  47  Tex.  Civ.  App.  43,  104  822.  Lawrence  v.  Texas  Cent.  R. 

S-W.415.  Co.,  26  Tex.   Civ.  App.  293,   61 

816.  Texas  &  N.  O.  R.  Co.  v.      S.  W.  342. 
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dropping  the  rail  they  were  carrying,  without  warning, 
though  rail  was  to  be  put  on  push  car.^^' 

That  fact  that  one  is  a  yice-principal  under  the  suc- 
ceeding section  of  the  statute  because  of  his  being  a 
superior  servant  does  not  bar  his  recovery  for  injuries 
resulting  from  the  neghgence  of  the  men  under  his  control, 
where  he  is,  within  this  provision  of  the  statute,  engaged 
in  the  work  of  operating  a  car,  locomotive  or  train.^^^ 

Servants  having  superintendence  or  control. 

"All  persons  engaged  in  the  service  of  any  person, 
receiver,  or  corporation,  controlling  or  operating  a  railroad 
or  street  railway  the  liae  of  which  shall  be  situated  in 
whole  or  in  part  in  this  state,  who  are  intrusted  by  such 
person,  receiver,  or  corporation  with  the  authority  of 
superintendence,  control  or  command  of  other  servants 
or  employees  of  such  person,  receiver  or  corporation,  or 
with  the  authority  to  direct  any  other  employee  in  the 
performance  of  any  duty  of  such  employee,  are  vice- 
principals  of  such  person,  receiver  or  corporation,  and  are 
not  fellow-servants  with  their  co-employees."*^^ 

This  provision  as  found  in  the  1897  statute  is  prac- 
tically identical  with  the  provision  in  the  1893  statute,  *^^ 
and  differs  from  the  1891  statute  only  in  that  the  former 
did  not  apply  to  receivers,*^'  nor  to  street  railway  corpo- 

823.  Gulf,  C.  &  S.  r.  R.  Co.  v.  with  the  authority  of  superintend- 
Johnson,  47  Tex.  Civ.  App.  74,  ence,  control  or  conunand  of  other 
103  S.  W.  447.  persons  in  the  employment  of  such 

824.  Texas  &  P.  R.  Co.  v.  corporation  or  receiver,  manager  or 
Smith,  114  Fed.  728,  52  C.  C.  A.  person  in  control  of  such  corpora- 
360.  tion,  or  -with  the  authority  to  direct 

825.  Sayles  Am.  Civ.  St.  1897,  any  other  employee  in  the  perform- 
art.  4560  g.  ance  of    the    duty    of    such  em- 

826.  "All  persons  engaged  ployee,  are  vice-principals  of  such 
in  the  service  of  any  railway  corporation,  receiver,  manager  or 
corporation,  foreign  or  domestic,  persons  controlling  the  same,  and 
doing  business  in  this  state,  or  in  are  not  feUow-servants  of  such 
the  service  of  a  receiver,  manager  employee." 

or   of   any   person   controlling   or  827.     Campbell  v.  Cook,  86  Tex. 

operating  such  corporation,  who  are  630,  26  S.  W.  196,  40  Am.  St.  Rep . 

entrusted  by  such  corporation,  re-  878. 
eeiver  or  person  in  control  thereof, 
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rations/''^  while  the  latter  is  expressly  made  applicable 
to  both. 

This  provision  making  all  employees  intrusted  with 
superintendence  and  control  of  other  employees,  vice- 
principals,  abrogated  the  common  law  rule  that  an 
employee  must  have  the  power  to  employ  and  discharge 
other  employees  in  order  to  be  a  vice-principal.*^' 

It  seems  that  otherwise  the  provision  is  merely  a  reit- 
eration of  the  "superior  servant"  rule  which  prevailed 
in  this  state  before  the  enactment  of  any  statute. 

Under  this  statute,  a  superior  servant  is  not  a  feUow- 
servant  even  while  he  is  performing  the  duties  of  a  mere 
servant.*'" 

The  mere  fact  that  upon  the  hapi)ening  of  some  con- 
tingency an  inferior  servant  may  act  independently  of  the 
superior  servant,  does  not,  for  the  occasion,  change  the 
general  relation  of  subordination  existing  between  them, 
but  the  statute  applies  although  the  superior  may  tem- 
porarily be  deprived  of  the  power  to  control  his  subordi- 
nate.*'^ 

The  following  employees  have  been  held  to  be  vice- 
principals  as  to  employees  under  their  control:  con- 
ductor i*'^  engineer;*''  foreman;*'*  hostler;*'^  section 
foreman;*'^  operator  of  turning  lathe,  where  helper  in 
machine  shop  ordered  to  aid  him;*'^  foreman  and  mem- 
bers of  a  yard  crew,  as  to  engineer  of  road  engine.*'* 

828.  Austin  Rapid  Transit  Ry.  thereon,  except  in  an  emergency, 
Co.  V.  Grothe,  88  Tex.  262,  31  S.  W.  in  case  of  danger,  when  the  engi- 
196;  Riley  v.  Galveston  City  Ry.  neer  may  exercise  his  own  judg- 
Co.,  13  Tex.  Civ.  App.  247,  35  S.  W.  ment,  is  not  a  fellow-servant  of  such 
826.  engineer.    The  engineer  was  kUled 

829.  Missouri,  K.  &  T.  R.  Co.  v.  under  his  engine,  having  stopped 
Bailey,  53  Tex.  Civ.  App.  295,  the  train  to  fix  a  hot  box.  The 
115  S.  W.  601.  conductor's  negligence  wasin  failing 

830.  Missouri,  K.  &  T.  R.  to  flag  an  approaching  train.  Cul- 
Co.  V.  Smith,  31  Tex.  Civ.  App.  pepper  v.  International  &  G.  W.  R. 
332,  72  S.  W.  418.  Co.,  90  Tex.  634,  40  S.  W,  387. 

831.  Culpepper  V.  International  Where  rules  of  a  railroad  company 
&  G.  N.  R.  Co.,  90  Tex.  627,  40  S.  require  trains  to  be  under  the 
W.  386.  control  of  the  conductor,  and  that 

832.  A  conductor  having  general  no  trains  shall  leave  a  station  with- 
eontrol  over  a  train  and  employees  out  a  signal  from  the  conductor, 
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the  conductor  and  engineer  are  not 
fellow-servants,  as  to  an  injury  re- 
ceived by  the  engineer,  because  of 
starting  his  train  pursuant  to  the 
conductor's  orders,  notwithstand- 
ing both  receipted  for  orders,  com- 
manding them  to  hold  the  train 
until  others  had  passed,  since  the 
rule  required  all  orders  to  be 
directed  to  those  who  were  to 
execute  them.  Galveston,  H.  & 
S.  A.  R.  Co.  V.  Brown,  59  S.  W. 
(Tex.  Civ.  App.)  930.  A  conductor 
is  a  vice-principal  as  to  a  brakeman 
injured  by  his  negligence.  Galves- 
ton, H.  &  8.  A.  R.  Co.  V.  Robinett, 
54  S.  W.    (Tex.   Civ.  App.)   263. 

833.  An  engineer  upon  a  switch 
engine,  is  a  vice-principal  as  to  a 
switchman  upon  the  foot  board. 
Ft.  Worth  &  D.  C.  R.  Co.  v. 
Wrenn,  20  Tex.  Civ.  App.  628,  50 
S.  W.  210.  An  engineer  is  not  the 
fellow-servant  of  the  fireman  on 
the  same  train,  where  latter  injured, 
since  the  former  has  the  authority 
to  direct  the  latter.  Houston  &  T  C. 
R.  Co.  V.  Stuart,  48  S.  W.  (Tex. 
Civ.  App.)  799. 

834.  The  act  of  a  foreman  of  a 
gang  engaged  in  unloading  ties 
from  a  train,  in  throwing  out  a  tie 
which  struck  one  of  the  men,  was 
sufficient  to  charge  the  master  with 
negligence.  Galveston,  H.&S.  A.  R. 
Co.  V.  Dehnish,  57  S.  W.  (Tex. 
Civ.  App.)  64.  An  employee  in  a 
railroad  shop,  required  by  the  fore- 
man to  assist  the  machinist  in  drill- 
ing a  hol'^  in  a  vise,  acting  under 
directions  of  such  machinist,  and 
such  machinist,  it  was  held,  were 
not  fellow-servants.  Texas  &  Pae. 
R.  Co.  V.  Johnson,  99  8.  W.  (Tex. 
Civ.  App.)  738.  Foreman  of  a 
bridge  gang,  employed  by  a  rail- 
road company,  may  recover,  under 
the  statute,  though  injured  by  the 
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negligence  of  those  in  his  charge 
concurring  with  negligence  ot  the 
master.  Texas  &  N.  O.  R.  Co.  v. 
KeUy,  34  Tex.  Civ.  App.  21,  80 
8.  W.  1073;  Texas  &  P.  R.  Co.  v. 
Carlin,  111  Fed.  777.  A  raihoad 
bridge  foreman,  exercising  control 
over  the  employees  under  him,  is  a 
vice-principal.  San  Antonio  &  A. 
P.  Ry.  Co.  V.  "Weigers,  22  Tex. 
Civ.  App.  344,  54  8.  W.  910.  Fore- 
man of  a  telegraph  company,  in 
charge  of  the  construction  of  its 
Hues,  is  a  vice-principal,  and  for  his 
negligence  in  employing  incom- 
petent men  the  company  is  respon- 
sible. Postal  Tel.  Cable  Co.  v. 
Coote,  57  8.  W.  (Tex.  Civ.  App.> 
912.  It  was  evidently  on  the 
ground  of  the  performance  of  a  duty 
personal  to  the  master.  A  foreman, 
directing  a  servant  to  work  in  a 
particular  place,  is  not  a  fellow- 
servant  of  the  latter.  Commerce 
Milling  &  Grain  Co.  v.  Gowan,. 
104  S.  W.   (Tex.  Civ.  App.)  916. 

835.  A  hostler  employed  at  a 
round  house,  is  a  vice-principal  as 
to  his  assistants,  while  they  as  to 
him  are  fellow-servants.  Gulf,  C.  & 
8.  F.  R.  Co.  V.  Howard,  97  Tex. 
513,  80  8.  W.  229. 

836.  A  foreman  of  a  section 
crew  did  not  cease  to  be  a  vice- 
principal  by  assisting  in  moving 
his  car.  Missouri,  K.  &  T.  R.  Co.  v. 
Smith,  31  Tex.  Civ.  App.  332,  72 
8.  W.  418.  A  section  foreman,  with 
authority  to  hire  and  discharge 
men,  is  a  vice-principal  as  to  the 
men  employed  under  him.  Missouri 
K.  &  T.  R.  Co.  V.  Hannig,  41  8.  W. 
(Tex.  Civ.  App.)  196. 

837.  Sherman  v.  Texas  &  N.  O. 
R.  Co.,  99  Tex.  671,  91  8.  W.     £6 

838.  Missouri,  K.  &  T.  R.  C 
V.  Whitlock,  16  Tex.  Civ.  Ap 
176,  41  8.  W.  407. 
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However,  the  fact  that  the  engineer  upon  a  train  gives 
signals  to  put  on  brakes,  does  not  make  him  a  vice- 
principal  as  to  a  brakaman.*^' 

Servants  in  common  service,  same  grade,  doing  same 
character  of  work,  and  working  together. 

"All  persons  who  are  engaged  in  the  common  service 
of  such  person,  receiver  or  corporation  eontroUiag  or 
operating  a  railroad  or  street  railway,  and  who,  while  so 
employed,  are  in  the  same  grade  of  employment  and  are 
doing  the  same  character  of  work  or  service,  and  are 
working  together  at  the  same  time  and  place  and  at  the 
same  piece  of  work  and  to  a  common  purpose,  are  fellow- 
servants  with  each  other.  Employees  who  do  not  come 
within  the  provisions  of  this  article  shaU  not  be  con- 
sidered feUow-servants."^*" 


839.  Texas  Cent.  R.  Co.  v. 
Frazier,  90  Tex.  33,  36  S.  W.  432. 

840.  Sayles  Am.  Civ.  St.  1897, 
art.  4560  h.  The  1891  statute  pro- 
vided that  all  persons  who  are 
engaged  in  the  common  service  of 
such  railway  corporations  and  who 
while  so  engaged  are  working 
together  at  the  same  time  and 
place  to  a  common  purpose, 
of  same  grade,  neither  of  such  per- 
sons being  entrusted  by  such  cor- 
porations with  any  superintendence 
or  control  over  their  fellow-serv- 
ants, are  fellow-servants  with  each 
other,  provided  nothing  herein  con- 
tained shall  be  so  construed  as  to 
make  employees  of  such  corpora- 
tion in  the  service  of  such  corpora- 
tion, fellow-servants  with  other 
employees  of  such  corporation 
engaged  in  any  other  department 
or  service  of  such  corporation. 
Employees  who  do  not  come  within 
the  provisions  of  this  section,  shall 
not  be  considered  feUow-servants. 
The  1893  statute  provided  that  aU 


persons  who  are  engaged  in  the 
common  service  of  such  railway 
corporation,  receiver,  manager  or 
person  in  control  thereof,  and  who 
while  so  employed  are  in  the  same 
grade  of  emplojntnent  and  are  work- 
ing together  at  the  same  time  and 
place  and  to  a  common  purpose, 
neither  of  such  persons  being  en- 
trusted by  such  corporation,  re- 
ceiver, manager  or  person  in  con- 
trol thereof,  with  any  superintend- 
ence or  control  over  their  fellow- 
employees,  or  with  the  authority 
to  direct  any  other  employee  in  the 
performance  of  any  duty  of  such 
employee,  are  fellow-servants  with 
each  other.  Provided  that  nothing 
herein  contained  shall  be  so  con- 
strued as  to  make  employees  of  such 
corporation,  receiver,  manager  or 
person  in  control  thereof  fellow- 
servants  with  other  employees 
engaged  in  any  other  department 
or  service  of  such  corporation, 
receiver,  manager  or  person  in 
control  thereof.  Employees  who  do 
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This  provision  appears  in  the  1897  statute  and  a  similar 
provision  was  contained  in  the  1891  and  1893  statutes, 
although  in  the  latter  there  was  an  express  provision  that 
servants  in  different  departments  were  not  fallow-serv- 
ants.*" 

It  will  be  noticed  that  in  order  to  be  feUow-servants 
imder  this  statute,  employees  must  be  (1)  engaged  in  the 
common  service,  ^''^  (2)  in  tha  same  grade  of  employ- 
ment,*^^ (3)  doing  the  same  character  of  work  or  service,*** 
(4)  working  together  at  the  same  time  and  place,***  (5)  and 


not  come  within  the  provisions  of 
this  section  shall  not  be  con- 
sidered fellow-servants.  It  wiU  be 
observed  that  the  law  of  1893 
only  made  the  law  as  expressed 
in  the  Act  of  1891,  applicable  to 
receivers,  managers  and  persons 
controlling  or  operating  such  cor- 
porations. 

841.  It  was  held  that  this  latter 
provision  was  merely  intended  to 
insure  the  strict  construction  of  the 
words  "engaged  in  the  common 
service."  This  proviso  that  "noth- 
ing herein  contained  shall  be  so 
construed  as  to  make  employees 
.  .  .  feUow-servants  with  other 
employees  engaged  in  any  other 
department  of  the  service,"  has 
reference  to  the  subdivision  of  the 
business  and  restricts  the  construc- 
tion of  the  words  "engaged  in  the 
common  service,"  so  as  to  include 
those  only  engaged  in  the  same  sub- 
division of  the  work  and  not  all 
serving  the  same  or  common  em- 
ployer in  the  same  kind  or  branch 
of  work.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Warner,  89  Tex.  475,  35  S.  W.  364. 

842.  "Service"  as  here  used 
means  the  thing  or  work  being  per- 
formed for  the  employer  at  the 
time  of  the  accident,  and  out  of 
which    it    grew,    and    ."common" 


means  that  which  pertains  equally  to 
the  employees  sought  to  be  held  fel- 
low-servants; and  therefore  "com- 
mon service"  means  the  particular 
thing  or  work  being  performed 
for  the  employer,  at  the  time  of 
the  accident  and  out  of  which  it 
grew,  jointly,  by  the  employees 
sought  to  be  held  fellow-servants. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Warner, 
89  Tex.  475, 35  S.  W.  364. 

843.  "Grade"  means  authority 
one  over  the  other  while  engaged 
in  the  common  service.  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Warner, 
supra.  Servants  not  in  the  same 
grade  of  employment  are  not  fellow- 
servants.  El  Paso  &  S.  W.  R.  Co. 
V.  Kelly,  83  S.  W.  (Tex.  Civ.  App.) 
855. 

844.  This  clause  was  not  in  the 
1891  or  1893  statutes. 

845.  "At"  does  not  demand 
an  exact  coincidence  as  to  either 
time  or  place.  Gulf,  etc.,  R.  Co.  v. 
Warner,  supra.  Where  two  of  de- 
fendant's employees  by  whose  neg- 
ligence another  employee  was  in- 
jured, were  not  working  with  him 
at  the  same  place,  at  the  time  of 
the  injury,  nor  employed  in  the 
same  character  of  work,  nor  at  the 
same  piece  of  work,  they  were  not 
his    fellow-servants.        Texas    & 
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at  the  same  piece  of  work/"  (6)  to  a  common  purpose.*^' 
It  seems  that  servants  subject  to  the  control  of  different 
superiors  are  not  fellow-servants.^^* 

Under  the  regulations  of  a  railroad  company,  servants 
may  be  in  the  same  department  as  named  by  it,  and  yet  in 
different  departments  as  intended  by  the  statute.*^' 
It  has  been  held  that  the  following  were  not  feUow- 
servants  imder  this  section  of  the  statute:  car  repairer 
working  in  a  separate  yard  and  a  hostler  and  switchman;*^" 
engineer  and  brakeman;*"  and  engineer  and  hostler;*^^ 
station  agent  and  operatives  upon  trains;*^'  clerk  and 
warehouseman,  working  under  a  station  agent  is  not  a 
fellow-servant  of  a  brakeman  of  a  train,  not  being  in 
same  grade  ;*^^  engineer  on  one  train  and  the  brakeman 
upon  another,  where  the  latter  is  injured  through  the 


N.  O.  R.  Co.  V.  Barwick,  50  Tex. 
Civ.  App.  544,  110  S.  W.  953. 
It  was  held  that  persons  employed 
in  loading  oars  were  not  fellow- 
servants  where  each  worked  separ- 
ately and  independently  of  the 
other,  and  at  different  places  and 
each  was  paid  for  the  work  he 
performed.  Missouri,  K.  &  S.  R. 
Co.  V.  Romans,  114  S.  W.  (Tex. 
Civ.  App.)  157;  same  case,  121 
S.  W.  (Tex.)  1104. 

846.  This  clause  was  not  con- 
tained in  the  1891  or  1893  statutes. 
As  to  what  is  "same  piece  of  work, 
see  Long  v.  R.  Co.,  94  Tex.  53, 
57  S.  W.  802;  International  &  G. 
N  R.  Co.  V.  Still,  100  Tex.  499,  101 
S.  W.  442. 

847.  By  this  is  meant  that  the 
acts  required  of  each  in  the  perform- 
ance of  his  duties  at  the  time  of 
the  accident  must  be  in  furtherance 
of  "the  common  service."  Gulf, 
etc.,  R.  Co.  V.  Warner,  supra. 

848.  San  Antonio  &  A.  P.  R. 
Co.  V.  Harding,  11  Tex.  Civ.  App. 
497,  33  S.  W.  373. 


849.  San  Antonio  &  A.  P.  R. 
Co.  V.  Harding,  11  Tex.  Civ.  App. 
497,  33  S.  W.  373. 

850.  San  Antonio  &  A.  P.  R. 
Co.  V.  KeUer,  11  Tex.  Civ.  App. 
569,  32  S.  W.  847. 

851.  San  Antonio  &  A.  P.  R. 
Co.  V.  Bowles,  30  S.  W.  (Tex.  Civ. 
App.)  89.  Contra,  International 
&  G.  N.  R.  Co.  V.  Moore,  16  Tex. 
Civ.  App.  51,  41  S.  W.  70.  A  brake- 
man  ordered  upon  a  train  after- 
wards wrecked,  but  not  engaged 
in  operating  it,  though  drawing 
regular  pay,  and  the  engineer.  Gal- 
veston, H.  &  S.A.R.  Co.  V.  Waldo, 
26  S.  W.  (Tex.  Civ.  App.)  1004. 

852.  Texas  &  Pac.  R.  Co.  v. 
Leighty,  32  S.  W.  (Tex.  Civ. 
App.)    799. 

853.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Calvert,  11  Tex.  Civ.  App.  297,  32 
S.  W.  246. 

854.  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Mohrmann,  42  Tex.  Civ. 
App.  374,  93  S.  W.  1090. 
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negligence  of  the  former;*"  engineer  and  car  coupler;*^' 
members  of  a  day  crew  and  of  a  night  crew,  since  they  are 
not  working  at  the  same  time  and  place,  or  for  a  common 
purpose;*"  servant  employed  in  a  round  house  and  a 
crew  workLag  under  the  yard  master;*^*  conductor  of  a 
train  transporting  bridge  materials,  where  injured  by  the 
alleged  negUgence  of  a  member  of  a  bridge  crew,  whom  the 
conductor  was  directing  how  to  remove  a  brake  in  the  car 
without  injury  to  it,  made  necessary  in  order  to  unload 
the  material  from  the  car,  and  such  bridge  employee.*^' 
Brakeman  injured  by  a  pa&siag  switch  engine  while 
inspecting  couplings  of  the  train  on  which  he  was  em- 
ployed, such  engine  not  performing  any  service  in  con- 
nection with  said  train,  and  members  of  the  two  crews, 
not  being  engaged  in  a  common  service;**"  section  hand 
returning  from  work  to  the  tool  house  to  place  his  tools 
therein,  and  other  section  men  engaged  in  carrying  tools 
to  the  tool  house  on  a  handcar,  because  not  doing  the 
same  kind  of  work,  since  the  means  employed  in  doing 
the  work  was  different  in  character,  nor  was  he  a  feUow- 
servant  working  at  the  same  place  of  work,  since  he  was 
carrying  his  tools  without  aid;*"  switchman  on  one  en- 
gine and  a  switchman  on  another  engine,  though  in  the 
same  yard,  where  each  belongs  to  a  separate  crew,  each 
imder  the  direction  of  its  own  foreman;*®^  wiper  in  a  round 
house,  injxu-ed  while  his  engine  was  standing  over  the 
cylinder  pit,  working  there  under  orders  of  the  inside 

855.  Houston  &  T.  C.  R.  Co.      v.  Talley,  15  Tex.  Civ.  App.  115, 
V.  Patterson,  20  Tex.  Civ.  App.  255,      39  S.  W.  206. 

48  S.  W.  747.  859.    Missouri,  K.  &  T.  R.  Co. 

856.  It   was   held   that   a   car      v.  Hines,  40  S.  W.  (Tex.  Civ.  App.) 
coupler   injured    while   making    a      152. 

coupling  by  the  negligence  of  the  860.    Patterson   v.    Houston   & 

engineer  of  a  train,  could  recover  T.  C.  R.  Co.,  40  S.  W.  (Tex.  Civ. 

from  the  company.      Gulf,   C.  &  App.)  442. 

S.  F.  R.  Co.  V.  Wilder,  33  Tex.  861.     Long   v.    Chicago,    R.    I. 

Civ.  App.  72,  75  S.  W.  546.  &  T.  R.  Co.,  94  Tex.  53,  57  S.  W. 

857.  Texas  &  N.  0.  R.  Co.  v.  802. 

Echols,  17  Tex.  Civ.  App.  677,  41  862.  Galveston,  H.  &  S.  A.  R. 
S.  W.  488.  Co.  V.  Masterson,  51  S.  W.  (Tex. 

858.  Houston  &  T.  C.  R.  Co.      Civ.  App.)  1091. 
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foreman,  and  a  person  in  oliarge  of  an  engine,  under  orders 
frora  an  outside  foreman,  where  the  latter  engine  was  run. 
in  and  colKded  with  the  former,  the  jurisdiction  of  one 
foreman  being  entirely  distinct  and  separate  from  that 
of  the  other;**'  employee  of  a  lumber  company,  to  cut 
and  scale  lumber,  and  employees  operating  a  logging 
train;*"*  section  foreman  not  connected  with  the  work  of 
switching  cars  in  defendant's  yard,  and  members  of  the 
switching  crew;**^  employees  injured  while  engaged  in 
operating  the  cars,  locomotives  or  train  of  a  railroad, 
and  those  not  so  engaged;*^*  mason  working  on  the  side 
waU  of  a  railroad  culvert  and  not  with  a  pile  driver  crew 
engaged  on  a  near  by  trestle;*"  railroad  em.ployee  whose 
duty  it  is  to  wheel  goods  from  freight  cars,  when  unloaded, 
and  the  sealer  of  cars  or  a  breaker;***  brakeman  and  sta- 
tion porter;**^  superintendent  of  a  plant  injured  by  the 
negligence  of  employees  thereof  in  letting  a  car  down 
on  the  switch  of  the  defendant  railroad,  which  ran  to 
the  works,  and  such  employees,  though  he  directed  them 
to  let  the  car  down.*™ 

The  following  have  been  held  fellow-servants:  fellow 
brakemen;*"  engine  wiper  and  hostler;*'^  guard  employed 

863.  Texas  &  Pac.  R.  Co.  v.  870.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Scruggs,  23  Tex.  Civ.  App.  712,  58  GaskUL  120  S.  W.  (Tex.  Civ.  App.) 
S.  W.  186.  557. 

864.  Keystone  Mills  Co.  v.  871.  Galveston,  H.  &  S.  A.  R. 
Chambers,  118  S.  W.  (Tex.  Civ.  Co.  v.  Henefy,  115  S.  W.  (Tex. 
App.)  178.  Civ.  App.)  57. 

865.  Houston  &  T.  C.  R.  Co.  v.  872.  Under  the  statute,  railway 
Turner,  99  Tex.  547,  91  S.  W.  562.  employees  engaged  in  cleaning  an 

866.  Galveston,  H.  &  S.  A.  R.  engine,  need  not  be  in  contact  with 
Co.  V.  McAdams,  37  Tex.  Civ.  each  other  or  working  in  the  same 
App.  575,  84  S.  W.  1076.  place  or  cognizant  of  each  other's 

867.  International  &  G.  N.  duties,  in  order  to  be  fellow-serv- 
R.  Co.  V.  Muschamp,  40  Tex.  Civ.  ants.  Galveston,  H.  &  S.  A.  R. 
App.  358,  90  S.  W.  706.  Co.  v.  Cloyd,  78  S.  W.  (Tex.  Civ. 

868.  Missouri,  K.  &  T.  R.  Co.  App.)  43.  Thus  an  engine  wiper 
v.  Hutchens,  35  Tex.  Civ.  App.  343,  and  round  house  hostler  who  was 
80  S.  W.  415.  temporarily  engaged  with  the  wiper 

869.  Gulf,  C.  &  S.  F.  R.  Co.  v.  in  cleaning  an  engine,  were  feUow- 
Elmore,  35  Tex.  Civ.  App.  56,  servants.  Cloyd  v.  Galveston,  H.  & 
79  S.  W.  891.  S.  A.  R.  Co.,  37  Tex.  Civ.  App.  506, 

84  S.  W.  408. 
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to  ride  in  an  express  car  and  protect  it  from  robbers, 
and  the  express  messenger;"^  members  of  two  squads  of  a 
raUroad  bridge  gang,  while  engaged  in  removing  bales 
of  cotton  from  one  portion  of  a  station  platform  to  another 
dm"iug  the  progress  of  repairs;"*  engineer  and  a  switch- 
man, members  of  a  switching  crew,  and  engaged  in  the 
work  under  a  common  foreman,  though  employed  and 
discharged  by  different  offieers.^'^ 

Railroads  within  statute. 

Tracks  owned  and  operated  by  a  private  corporation 
in  its  own  yard,  constitute  a  raiboad  within  the  statute.*^* 

And,  as  already  noticed,  the  statute  is  made  expressly 
applicable  to  street  raihoads  and  railroads  in  the  hands  of 
receivers. 

§  721.  Common  law  rule. 

The  general  rule  as  to  the  master's  duties  is  ftdly 
recognized,  and  also  that  those  servants  to  whom  is  dele- 
gated the  performance  of  such  duties  represent  the 
master,  who  is  responsible  for  injuries  occasioned  by  the 
neglect  of  such  servants  to  properly  perform  the  same. 
The  duty  of  exercising  due  care  in  furnishing  reasonably 
safe  premises  and  appliances  and  maintaining  them,  in 
such  condition,  is  non-delegable.  So  the  emplosrment  of 
competent  servants  and  promulgation  of  proper  rules, 
where  the  business  is  of  such  a  complex  character  as  to 
require  it,  is  personal  to  the  master.*" 

873.  Wells,  Fargo  &  Co.  v.  on  a  logging  train  operated  with,  an 
Page,  29  Tex.  Civ.  App.  489,  68  engine  towards  the  center  of  the 
S.  W.  528.  train.    Rice  &  Lyon  v.  Lewis,  125 

874.  International  &  G.  N.  R.  S.  W.  (Tex.  Civ.  App.)  961. 

Co.   V.   StiU,    100   Tex.   499,    101  877.    El  Paso  &  S.  W.  R.  Co.  v. 

S.  W.  442.  Smith,  50  Tex.  Civ.  App.  10,  108 

875.  Gulf,  C.  &  S.  F.  R.  Co.  v.  S.  W.  988;  Missouri  Pac.  R.  Co.  v. 
Warner,  89  Tex.  475,  35  S.  W.  Bond,  2  Tex.  Civ.  App.  104,  20  S. 
364.  W.  930;  St.  Louis,  A.  &  T.  R.  Co. 

876.  Cunningham  v.  Neal,  101  v.  Welch,  72  Tex.  298,  10  S.  W. 
Tex.  338, 107  S.  W.  539, 15  L.  R.  A.  529,  2  L.  R.  A.  839.  A  yard  master 
479,  n.  s.  This  statute  applied  in  an  to  whom  a  railroad  company  has 
action  for  the  death  of  an  employee  committed  the  power  to  discharge 
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Among  the  non-delegable  duties  are  those  of  maintain- 
ing appliances,'^*  inspection, *''  repairs, *'"  etc. 

For  iastanee,  a  road  master,  in  respect  to  his  duties  of 
seeing  that  a  portion  of  the  track  is  clear  from  clinkers, 
is  not  a  fellow-servant  of  a  brakeman.^'^ 

So  a  road  master,  with  respect  to  his  duties  in  repairtag 
the  tracks,  is  not  a  fellow-servant  with  a  locomotive 
foreman.*'^ 

But  the  giving  of  signals  or  warnings,  in  connection 
with  the  work  as  it  progrssses,  is  not  a  non-delegable 
duty.'*' 

The  wash  house  foreman  in  a  brewery  and  the  em- 
ployee piling  the  kegs  to  be  washed,  are  fellow-servants 
of  another  engaged  in  washing  them.'*^ 

An  injured  miU  wright  employed  in  a  cotton  gin,  and  an 
employee  whose  duty  it  was  to  discharge  bales  of  cotton 
from  the  building,  were  fellow-servants.**^ 

Superior  servant  rule. 

Independent  of  statute,  the  superior  servant  rule 
prevails  in  this  state. 

The  rule  is  laid  down  that  "where  one  is  placed  by  the 
master  under  the  control  of  another,  and  told  to  obey  his 

■for  ineompetency,  employees  in  the  T.  R.  Co.  v.  Wise,  106  S.  W.  (Tex. 

yard,  is  its  vice-principal  so  far  as  Civ.  App.)  465. 

concerns  the  performance  of  such         880.     Quinn  v.   Glenn   Lumber 

duty.  Galveston,  H.  &  S.  A.  R.  Co.  Co.,  126  S.  W.  (Tex.)  2. 

V.  Eckles,  25  Tex.  Civ.  App.  179,  881.    Missouri,  K.  &  T.  R.  Co. 

60  S.  W.  830.  V.  Keefe,  37  Tex.  Civ.  App.  588,  84 

878.  Missouri,  K.  &  T.  R.  Co.  8.  W.  679. 

V.  Wise,  106  S.  W.  (Tex.  Civ.  App.)  882.    Chicago,  R.  I.  &  P.  R.  Co. 

465.  V.  Birk,  44  Tex.  Civ.  App.  615, 

879.  Employees  in  charge  of  an      99  S.  W.  753. 

engine  who  alone  is  charged  with  the  883.    Texas    &    P.    R.    Co.    v. 

duty  of  inspection.     Missouri,  K.  Campbell,   39   S.   W.    (Tex.    Civ. 

&  T.  R.  Co.  V.  Terch,  18  Tex.  Civ.  App.)  1104. 

App.  46,  44  S.  W.  317.    Neither  a         884.    Houston  Ice  &  Brew.  Co. 

round  house  inspector  nor  a  section  v.  Pisch,  33  Tex.  Civ.  App.  684, 

foreman  and  Ms  men  are  fellow-  77  S.  W.  1047. 

servants  of  a  brakeman  when  the         885.     Consumers'  Cotton  Gil  Co. 

latter  is  injured  by  the  negUgence  v.  Jonte,  36  Tex.  Civ.  App.   18. 

of  the  former.      Missouri,   K.   &  80  S.  W.  847. 
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instructions,  the  orders  given  by  sueli  other  in  relation 
to  the  work  in  hand,  are  the  orders  of  the  master,  withoub 
reference  to  the  rank  or  grade  which  he  otherwise  holds 
in  such  service.  In  such  case  the  power  to  employ  or  dis- 
charge is  not  necessary."**® 

But  "where  a  party  has  not  only  the  power  to  direct  and 
control  those  under  him,  but  also  to  hire  and  discharge 
them,  he  is  a  vice-principal,  and  it  is  not  necessary  that 
his  acts  should  be  ia  relation  to  those  thiags  which  the 
master  has  impliedly  contracted  to  furnish."^" 

Thus,  a  foreman  or  other  superior,  with  power  to  em- 
ploy and  discharge  workmen,  is  in  ganeral,  a  vice-prin- 
cipal.*** 

So  an  assistant  general  manager  of  a  corporation  is  a 
vice-principal  as  to  inferior  employees.*** 

And  an  acting  foreman,  engaged  in  loading  a  ship, 
is  a  vice-principal,  though  acting  in  the  place  of  a  serv- 
ant.*^" 

A  foreman,  though  he  had  no  power  to  employ  and 
discharge  men  except  after  consultation  with  the  president 
of  the  corporation,  was  held  a  vice-principal  of  an  em- 
ployee under  him.*" 

Dual  capacity. 
A  superior  servant,  given  the  right  to  employ  and  dis- 
charge, is,  as  to  the  employees  over  which  he  has  control, 
a  vice-principal,  regardless  of  the  grade  of  service  he  is 
engaged  in  at  the  time  of  the  injury;  but  one  not  given 

886.  Lantry-Sharpe    Contract-     433,  19  S.  W.  555,  31  Am.  St.  Rep. 
ing  Co.  V.  McCracken  (Tex.  Civ.      71. 

App.),  134  S.  W.  363.  889.    Abilene  Cotton  Oil  Co.  v. 

887.  Lantry-Sharpe     Contract-      Anderson,  41  Tex.  Civ.  App.  342, 
ing  Co.  V.  McCracken  (Tex.  Civ.      91  S.  W.  607. 

App.),  134  S.  W.  363.  890.    Young  v.  Hahn,  69  S.  W. 

888.  Missouri  Pac.   R.   Co.  v.  (Tex.  Civ.  App.)  203. 
WiUiams,  75  Tex.  4,  12  S.  W.  835;  891.    Sullivan  Sangford Lbr.  Co. 
Gulf  C.  &  S.  F.  R.  Co.  V.  Wells,  v.  Cooper,  126  S.  W.  (Tex.  Civ. 
81  Tex.  685,  17  S.  W.  511;  Sweeney  App.)  35. 

V.  Gulf,  C.  &  S.  F.  R.  Co.,  84  Tex. 
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the  right  to  hire  and  discharge  but  merely  to  control  or 
direct  the  operation  of  other  employees  is  such  vice- 
principal  only  when  exercising  the  delegated  functions.*'^ 


L.  Utah. 


Sec. 

722.  Statutory  provisions. 


Sec. 

723.  Common  law  rule. 


§  722.  Statutory  provisions. 

The  statutes  in  this  state,  adopted  in  1896,  are  almost 
a  copy  of  the  Texas  statutes  in  force  at  that  time.  They 
do  not  entirely  abohsh  the  fellow-servant  rule,  but  they 
do  take  out  of  the  class  of  fellow-servants  (1)  superin- 
tendents, (2)  servants  with  authority  to  direct  any  other 
employee,  and  (3)  servants  in  different  departments.  *'» 


892.  Authority  to  employ  and 
discharge  employees  renders  an 
employee  a  vice-principal.  Power 
to  control  the  work  may  consti- 
tute a  servant  a  vice-principal  of 
employees  under  him,  though  he 
has  no  power  to  employ  and  dis- 
charge them,  but  in  such  a  case  a 
servant,  while  actually  engaging 
in  the  work  with  other  servants,  is 
not  a  vice-principal  as  to  such  serv- 
ants, though  he  has  power  to  direct 
and  control  them.  Lantry-Sharpe 
Contracting  Co.  v.  McCracken, 
53  Tex.  Civ.  App.  627,  117  S.  W. 
453.  A  foreman,  without  power 
to  employ  or  discharge  men,  is 
not  a  vice-principal.  Having  pow- 
er, however,  to  direct  and  control 
a  servant,  he  is  not  a  fellow-serv- 
ant while  giving  such  orders. 
Bering  Mfg.  Co.  v.  Femelat,  35 
Tex.  Civ.  App.  36,  79  S.  W.  869; 
Maughmer  v.  Behring,  19  Tex.  Civ. 
App.  299,  46  S.  W.  917;  Young  v. 
Hahn,  69  S.  W.  (Tex.  Civ.  App.) 
203. 


893.  "All  persons  engaged  in 
the  service  of  any  person,  firm  or 
corporation,  foreign  or  domestic, 
doing  business  in  this  state,  who 
are  intrusted  by  such  person,  firm 
or  corporation,  as  employer  with 
authority  of  superintendence,  con- 
trol, or  command  of  other  persons 
in  the  employ  or  service  of  such 
employer,  or  with  the  authority  to 
direct  any  other  employee  in  the 
performance  of  any  duties  of  such 
employee,  are  vice-principals  of 
such  employer  and  are  not  fellow- 
servants."  Comp.  Laws  1907,  § 
1342.  "AH  persons  who  are  en- 
gaged in  the  service  of  such  em- 
ployer, and  who,  while  so  engaged, 
are  in  the  same  grade  of  service  and 
are  working  together  at  the  same 
time  and  place  and  to  a  common 
purpose,  neither  of  such  persons 
being  intrusted  by  such  employer 
with  any  superintendence  or  con- 
trol over  his  fellow-employees,  are 
fellow-servants  with  each  other; 
provided,  that  nothing  herein  con- 


§  722  Fellow-Seevants.  1935 

It  was  held  that  the  statute  does  not  change  the  gen- 
eral rule  except  as  to  superintendency,  it  not  requiring, 
by  the  provision  that  they  must  be  working  together, 
that  the  servants  should  be  doing  the  same  kind  of  work 
or  engaged  in  aiding  each  other  in  the  same  detail  of 
labor,  but  only  that  they  shall  be  working  to  a  common 
purpose  and  sufficiently  near  each  other  to  arouse  in 
the  one  a  reasonable  appreciation  of  probable  danger 
from  the  neglect  of  the  other.  ^'* 

Under  the  statute,  a  servant  who  is  authorized  by 
his  master  to  direct  another  servant  of  the  same  master 
in  the  discharge  of  his  duties,  is  a  vice-principal.*'^ 

Vice-principals  include  all  servants  intrusted  with 
power  to  command  or  direct  any  of  other  servants  in 
the  discharge  of  their  duties,  and  charge  such  principal 
with  their  negligence,  which  includes  both  the  master's 
direct  duties  and  the  primary  duties  of  servants.*'® 

Under  the  statute,  a  miner  is  not  a  feUow-servant 
with  a  cage  rider  nor  one  employed  as  a  tool  carrier.**^ 

So  neither  a  section  foreman  and  those  working  under 
him,  wMle  working  on  the  track,  nor  a  telegraph  oper- 
ator engaged  in  the  regular  course  of  his  employment, 
are  fellow-servants  of  an  engineer  in  the  discharge  of 
his  duties.*'* 

And  the  members  of  one  section  of  a  train  are  not 
fellow-servants  of  the  crew  of  another  section.*'' 

tained  shall  be  so  construed  as  to  Paxton,  160  Fed.  114,  80  C  C.  A. 

make  the  employee  of  such  em-  68. 

ployer  fellow-servants  with  other  896.     Southern  Pao.  R.  Co.  v. 

employees  engaged  in   any  other  Schoer,  114  Fed.  466,  52  C.  C  A. 

department  of  service  of  such  em-  268,  67  L.  R.  A.  707. 

ployer.     Employees    who    do  not  897.     Jenkins      v.     Monmouth 

come  within  the  provisions  of  this  Min.  Co.,  24  Utah,  639,  68  Pac. 

section  shaU  not  be  considered  fel-  846. 

low-servants."    Comp.  Laws  1907,  898.    Neesly  v.   Southern  Pac. 

§  1343.  R.  Co.,  35  Utah,  259,  99  Pac.  1067. 

894.  LuMo  V.  Southern  Pac.  R.  899.    Meyers  v.  San  Pedro  L.  A. 
Co.,  160  Fed.  135.  R.  Co.,  36  Utah,  307,  104  Pao.  736. 

895.  Utah  Consol.  Min.  Co.  v. 
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§  723.  Common  law  rule. 

The  doctrine  of  this  state  evidently  is  to  a  great  ex- 
tent the  same  as  that  of  Illinois.  It  is  stated  by  the 
court  "that  in  order  to  constitute  servants  of  one  master 
fellow-servants  within  the  rule  respondeat  superior,  they 
must  be  engaged  in  the  same  hne  of  work;  be  under 
control  of  the  same  foreman;  be  employed  and  discharged 
by  the  same  head  of  the  department  in  which  they  work; 
that  they  labor  together  in  such  personal  relations  that 
they  can  exercise  an  influence  upon  each  other  promotive 
of  proper  caution  in  respect  of  their  mutual  safety; 
that  they  shall  be  at  the  time  of  the  injury  directly 
co-operating  with  each  other  in  the  particular  business 
in  hand,  or  that  their  mutual  duties  shall  bring  them 
into  habitual  consociation;  that  they  may  exercise  an 
influence  upon  each  other  promotive  of  proper  caution 
and  to  be  so  situated  in  their  labor,  to  some  extent,  to 
supervise  and  watch  the  conduct  of  each  other  as  to 
skill,  diligence  and  carefulness. "''"' 

The  different  department  rale  is  expressly  adopted,'"^ 
and  hence  must  be  appHed  both  at  common  law  and 
imder  the  statute. 

Independsnt  of  statute,  the  following  have  been  held 
not  fellow-servants:  conductor  and  brakeman;'"^  brake- 
man  and  car  inspector;'"^  engineer  and  brakaman;'"* 
car  repairer  and  engineer;'"^  laborer  in  the  car  shops  (a  car 
repairer)  and  the  foreman  of  the  switchmen  in  the  train 
department;'"®  one   employed    by   a   raflroad    company 

900.  Daniels  v.  Union  Pac.  R.  905.  Webb  v.  Denver  &  R.  G. 
Co.,6Uta]i,  357,  23Pac.  762;  Dry-  W.  R.  Co.,  7  Utah,  363,  26  Pac. 
burg  V.  Mercer  Gold  M.  &  M.  Co.,      981. 

18  Utah,  410,  55  Pac.  367.  906.    Their    employment    is   in 

901.  Webb  v.  Denver  &  R.  G.  different  departments  of  the  com- 
R.  Co.,  7  Utah,  363,  26  Pac.  981.  mon  service.    A  car  repairer  was 

902.  Openshaw  v.  Utah  &  N.  killed  by  the  negligence  of  an  en- 
R.  Co.,  6  Utah,  132.  gineer  backing  his  engine  against 

903.  Daniels  v.  Union  Pac.  R.  the  car  upon  which  the  former  was 
Co.,  6  Utah,  357,  23  Pac.  762.  at  work.    Pool  v.  Southern  Pac.  R. 

904.  Brown  v.   Southern  Pac.  Co.,  20  Utah,  210,  58  Pac.  336. 
R.  Co.,  7  Utah,  288,  26  Pac.  579. 
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under  a  foreraan  to  make  repairs  in  its  repair  shops  and 
in  cars  standing  in  its  yards,  and  a  switchman,  who, 
under  orders  of  the  yard  master,  directs  the  movements 
of  cars  in  the  yards  ;'°^  railroad  foreman,  having  full 
charge  of  the  loading  of  cars  in  a  gravel  pit,  with  power 
to  hire  and  discharge  laborers  and  to  direct  their  work, 
and  such  laborers;'"^  foreman  of  a  railroad  switching 
crew  and  a  member  of  another  switching  crew  under 
another  foreman,  nor  such  foreman  and  his  own  imme- 
diate foreman;'"'  superintendent  of  a  mine  who  has  gen- 
eral and  entire  charge  of  the  work,  em.ploys  and  discharges 
workmen,  and  directs  their  duties  and  employment,  and 
common  laborers  in  the  mine  whose  duty  it  is  to  obey 
the  orders  of  such  superintendent."" 

On  the  other  hand,  the  following  have  been  held  to  be 
fellow-servants:  miner  and  engineer  operating  cages  in 
mine;"^  engineer  and  trackwalker;"^  shift  bossas  in  a 
mine,  as  to  one  another.'^' 

Where  an  employee  knew  of  a  crevice  in  a  bank  of 
earth  and  failed  to  notify  another  working  thereat,  and 
having  no  authority  or  control  over  the  latter,  it  was 

907.  Pool  V.  Southern  Pac.  R.  912.  Under  the  common  law 
Co.,  7  Utah,  303,  26  Pac.  654.  rule,  a  track  walker  when  going 

908.  It  was  said:  "A  servant  upon  the  track  to  summon  a  sec- 
does  not  assume  risks  and  dangers  tion  crew  to  assist  in  clearing  a 
caused  by  the  negligent  act  of  an-  wreck,  was  held  to  be  a  fellow-serv- 
other  servant  under  whose  orders  ant  of  the  engineer  in  charge  of  a 
he  works,  and  who  in  a  legal  sense  lone  engine,  going  in  the  same  di- 
stands  as  the  master's  representa-  rection  to  reach  a  turn  table  so  as 
tive  in  rendering  unsafe  and  dan-  to  turn  his  engine  and  return  to 
gerous  work  which  the  superior  assist  at  the  wreck,  and  the  former 
servant  orders  the  employees  to  therefor  could  not  recover  for  in- 
perform."  Andreson  v.  Ogden  U.  juries  sustained  by  the  negligence 
R.  &  D.  R.  Co.,  8  Utah,  128,  30  of  the  latter.  They  were  at  the 
Pac.  305.  time  operating  in  the  same  depart- 

909.  Armstrong  v.  Oregon,  S.  ment  and  for  the  same  common 
L.  &  U.  N.  R.  Co.,  8  Utah,  420,  32  purpose.  Stephani  v.  Southern 
Pac.  693.  Pac.  R.  Co.,  19  Utah,  196,  57  Pac. 

910.  Reddon  v.  Union  Pac.  R.  34. 

Co.,  5  Utah,  344,  15  Pac.  262.  913.    Anderson  v.   Daley  Min. 

911.  StaU  V.  Daly  Min.  Co.,  19      Co.,  16  Utah,  28,  50  Pac.  815. 
Utah,  271,  57  Pac.  295. 
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held  they  were  fellow-servants,  and  the  latter  could  not 
recover  from  the  common  master  for  injuries  received 
by  the  caving  in  of  the  bank.'^* 

LI.  Vermont. 

See.  Seo. 

724.  Statutory  provisions.  Persons  held  to  be  fellow- 

725.  Common  law  rule.  servants. 

Employees        constructing  Persons    held    not    fellow- 
temporary         appUanees  servants, 
from  materials  furnished  Servants  of  master  and  con- 
by  master.  tractor. 

§  724.  Statutory  provisions. 

In  1910,  an  Employers'  Liability  Act  was  passed  in 
this  state,^'^  which  is  based  to  a  considerable  extent  on 
the  Massachusetts  statute,  and  includes  (1)  the  same 
provision  as  to  defects  "in  the  condition  of  the  ways, 
works  or  machinery";  (2)  the  same  rule  as  to  "superin- 
tendents",''^^ and  (3)  the  provision  as  to  negligence  of 
one  "iu  charge  or  control  of  a  signal,  switch,  locomotive 
engine  or  train  upon  a  railroad."'" 

It  is  expressly  provided  that  the  statute  shall  not 
apply  to  injuries  caused  to  domestic  servants  or  farm 
laborers  by  feUow-employees  nor  to  those  engaged  in 
cutting,  hauling  or  driving  logs. 

§  72S.  Common  law  rule. 

The  court  of  Vermont  repudiates  the  ride  recognized 
in  Ohio  and  Kentucky  so  far  as  the  courts  of  these  states 
hold  the  master  responsible  for  the  negligence  of  a  serv- 
ant who  has  the  right  to  command  and  does  command 

914.  Allen  v.  Logan  City,  10  more  ears  in  motion,  whether  at- 
Utah,  279,  37  Pac.  496.  tached  to  an  engine  or  not.    Per- 

915.  Pub.  Acts  1910,  No.  97.  son  "in  charge  or  control"  of  signal, 

916.  Construction  of  this  pro-  switch,  etc.,  is  defined  as  one  who, 
vision,  see  supra,  §§  546-551.  as  part  of  his  duty,  for  the  time 

917.  Construction  of  like  stat-  being,  physically  directs  or  con- 
utes,  see  supra,  §§574-583.  "Train"  trols  the  movements  of  the  signal, 
is  defined  by  this  statute  as  one  or  switch,  etc. 
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an  under  servant,  who  is  injured  in  the  performance  of 
such  command,  or  order  negh'gently  given.  It  states: 
"This  doctrine  is  not  now  generally  recognized  nor  would 
it  seem  to  be  a  proper  appUcation  of  the  general  prin- 
ciples which  all  agree  apply  to  the  relation  of  master 
and  servant  in  regard  to  injuries  sustained  by  the  latter 
in  performing  the  service.""* 

The  Enghsh  rule  formerly  asserted  in  Hood  v.  Rail- 
way Co.,  32  Vt.  477,  is  disapproved,  and  the  rule  asserted 
that  the  master  does  not  fully  perform  his  duty  to  pro- 
vide a  safe  working  place  and  machinery  for  his  servant 
by  the  employment  of  competent  workmen  to  furnish  or 
construct  them.  If  an  expert,  he  must  inspect  the  work; 
and  if  not  he  must  employ  a  competent  person  or  expert 
for  the  purpose.  He  must  not  only  see  that  the  structure 
he  provides  is  sidtable  at  the  outset,  but  that  it  is  kept 
in  repair;  and  the  repairer's  neghgence  in  this  respect 
is  the  master's  neghgence."* 

So  the  duty  of  instruction  is  non-delegable.*^" 
Where  a  construction  company  gave  an  experienced 
builder  full  charge  of  the  construction  of  a  bridge,  as 
superintendent  and  representative,  and  in  performance 
of  the  work,  he  superintended  and  directed  the  pihng 
of  certain  timbers,  whereby  injuiy  was  caused  to  a 
laborer,  it  was  held  that  he  was  a  vice-principal  of  labor- 
ers engaged  in  the  work,  although  he  assisted  the  men 
in  the  work.'^^ 

918.  Davis  v.  Central  Vt.  R.  fendant  was  liable;  that  notice  to 
Co.,  55  Vt.  91,  49  Am.  Rep.  590;  such  servant  was  notice  to  the  de- 
Hard  V.  Vermont  &  C.  R.  Co.,  fendant,  that  they  were  not  feUow- 
32  Vt.  473;  Doyle  v.  Melendy,  83  servants.  Davis  v.  Central  Vt.  R. 
Vt.  339,  75  A.  881.  Co.,  55  Vt.  81,  49  Am.  Rep.  590. 

919.  The  foregoing  was  an-  Rule  followed  in  Houston  v.  Brush 
nouneed  where  a  fireman  was  killed  &  Curtis,  66  Vt.  331. 

by  the  washing  out  of  a  culvert,  920.    Hayes  v.  Colchester  Mills, 

and  its  defective  condition  would  69  Vt.  1,  37  Atl.  269,  60  Am.  St. 

have  been  known  to  the  defendant's  Rep.  915. 

bridge  builder  and  road  master  if  921.    Brenan   v.   Berlin   Bridge 

proper  inspection  had  been  exer-  Co.,  73  Vt.  412,  50  Atl.  1030. 
oised.    It  was  held  that  the  de- 
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A  lineman  was  employed  by  one  of  the  agents  and 
servants  of  an  electric  lighting  company,  for  the  company, 
the  former  always  working  with  the  latter,  under  his 
directions,  receiving  instructions  from  no  other  person. 
In  an  action  brought  by  the  hneman  for  injuries  received 
by  the  falling  of  a  pole,  it  was  said  there  was  no  ground 

upon  which  it  could  be  said  that  they  were  feUow-serv- 

ants.^2  2 

Employees  constructing  temporary  appliances  from 
materials  furnished  by  master. 
Where  the  master  in  the  construction  of  a  building 
furnished  suitable  materials  for  the  erection  of  a  staging, 
imder  the  direction  of  his  foreman,  and  the  staging  fell 
by  reason  of  its  faulty  construction,  the  master  was  not 
hable  to  a  workman  thus  injured,  since  such  foreman 
was  a  fellow-servant  of  the  men  employed. '^^ 

Persons  held  to  be  fellow-servants. 

A  railroad  fireman  and  a  brakeman  upon  the  same 
train  were  held  to  be  fellow-servants.*^^ 

So  a  foreman  in  charge  of  the  diggtag  of  a  trench  is  a  fel- 
low servant  of  workmen  engaged  in  such  work,  and  for  his 
negligence  in  failing  to  warn  one  of  such  workmen  of  the 
danger  arising  from  a  crack  in  the  soil  at  the  side  of 
the  trench,  the  master  is  not  hable.* ^^ 

And  a  hostler  in  charge  of  an  engine  was  held  to  have 
been  the  fellow-servant  of  an  employee  working  upon 
cars,  where  the  latter  was  injured  by  the  neghgence  of 
the  former.* ^^ 

Persons  held  not  fellow-servants. 
A  car  inspector  is  not  the  fellow-servant  of  a  con- 
ductor upon  railway  trains,   either  in  respect  to  cars 

922.  Sias  v.  ConsoUdated  Light-  R.  Co.,  78  Vt.  344,  62  Atl.  1021,  4 
ing  Co.,  73  Vt.  35,  50  Atl.  554.  L.  R.  A.  856,  n.  s. 

923.  Lambert  v.  Mississquoz  925.  Brown  v.  Peoples  Gas 
Pulp  Co.,  72  Vt.  278,  47  Atl.  1085.  Ligtt  Co.,  81  Vt.  358,  71  Atl.  204, 
To  same  effect,  Garrow  v.  Miller,  22  L.  R.  A.  738,  n.  s. 

72  vt.  284,  47  Atl.  1087.  926.    Place  v.  Grand  Trunk  R. 

924.  Johnson  v.  Boston  &  M.      Co.,  80  Vt.  196,  71  Atl.  836. 
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owned  by  the  company  in  whose  employ  he  is,  or  foreign 
cars,  where  the  latter  is  injured,  the  duty  to  inspect 
being  non-delegable.^^' 

On  the  same  theory,  it  was  held  that  a  section  fore- 
man is  not  the  feUow-servant  of  a  brakeman  upon  a 
train,  where  the  latter  is  injured  by  the  negligence  of 
the  former.*  ^^ 

Servants  of  master  and  contractor. 

The  servants  of  a  contractor  and  those  of  a  master 
are  not  fellow-servants.  Thus,  where  an  employee  was 
kUled  while  at  work  in  defendant's  mill  and  in.  the  em- 
ploy of  one  who  had  contracted  to  make  repairs  in  the 
mill,  by  the  negligence  of  one  of  the  defendant's  serv- 
ants, it  was  held  he  was  not  a  fellow-servant  with  the 
employee  of  the  defendant.*^' 

So  a  contractor's  servant  engaged  to  make  repairs  on 
cars  is  not  a  fellow-servant  with  employees  operating 
trains.*'" 

LII.  Virginia. 

Seo.  Sec. 

726.  Statutory  provisions.  Department  theory. 

727.  Common  law  rule.  Superior  servant  rule. 

Fellow-servants  defined. 

§  726.  Statutory  provisions. 

The  constitutional  provision  of  1902  in  this  state 
applies  only  to  railroads.  Certain  employees  are  named 
therein  as  to  which  the  doctrine  of  fellow-servants  is 
abolished,  provided  the  injury  results  from  the  negli- 
gence of  (1)  a  superior  servant;  or  (2)  a  servant  in  a 
different  department,  a  train  being  a  different  depart- 
ment; or  (3)  a  servant  in  charge  of  any  switch,  signal 

927.  Kiley  v.  Rutland  R.  Co.,  929.    Hoadley  v.   International 
80  Vt.  536,  68  Atl.  713.  Paper  Co.,  72  Vt.  79,  47  Atl.  169; 

928.  Lincoln  v.  Central  Vt.  R.  930.    Sherman  v.   Delaware   & 
Co.,  82  Vt.  187,  72  Atl.  821.  H.  Canal  Co.,  71  Vt.  325,  45  Ath 
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point  or  locomotive  engine,  or  charged  with  dispatch- 
ing trains  or  transmitting  telegraphic  or  telephonic 
orders  therefor."" 


931.  Constitution  of  Virginia, 
promulgated  July  10,  1902,  sec. 
162.  "The  doctrine  of  fellow-serv- 
ants, so  far  as  it  affects  the  liability 
of  the  master  for  injuries  to  his 
servant  resulting  from  the  acts  or 
omissions  of  any  other  servant  or 
servants  of  the  common  master,  is 
to  the  ejrtent  hereinafter  stated, 
abolished  as  to  every  employee  of 
a  railroad  company,  engaged  in  the 
physical  construction,  repair  or 
maintenance  of  its  roadway,  track 
or  any  of  the  structures  connected 
therewith,  or  in  any  work  in  or 
upon  a  car  or  engine  standing  upon 
a  track,  or  in  the  physical  opera- 
tion of  a  train,  car,  engine  or  switch, 
or  in  any  service  requiring  (con- 
struction of  word,  see  infra,  this 
note)  his  presence  upon  a  train,  car 
or  engine;  and  every  employee 
shall  have  the  same  right  to  recover 
for  every  injury  suffered  by  him 
from  the  acts  or  omissions  of  any 
■  other  employee  or  employees  of  the 
common  master,  that  a  servant 
would  have  (at  the  time  when  this 
constitution  goes  into  effect),  if 
such  acts  or  omissions  were  these 
of  the  master  himself  in  the  per- 
formance of  a  non-assignable  duty; 
provided  that  the  injury  so  suf- 
fered by  such  railway  employee 
result  from  the  negligence  of  an 
officer  or  agent  of  the  company  of 
a  higher  grade  of  service  than  him- 
self, or  from  that  of  a  person  em- 
ployed by  the  company,  having 
the  right  or  charged  with  the  duty 
to  control  or  direct  the  general 
services  or  the  immediate  work  of 


the  co-employee,  through  or  by 
whose  act  or  omission  he  is  injured; 
or  that  if  it  results  from  the  negli- 
gence of  a  co-employee  engaged  in 
another  department  of  labor,  or 
engaged  upon  or  in  charge  of  any 
car  upon  which,  or  upon  the  train 
of  which  it  is  a  part,  the  injured 
employee  is  not  at  the  time  of  re- 
ceiving the  injury,  or  who  is  in 
charge  of  any  switch,  signal  point, 
or  locomotive  engine,  or  is  charged 
with  dispatching  trains  or  trans- 
mitting telegraphic  or  telephonic 
orders  therefor;  and  whether  such 
negligence  be  in  the  performance 
of  an  assignable  or  non-assignable 
duty.  The  physical  construction, 
repair  or  maintenance  of  the  road- 
way, track  or  any  of  the  structures 
connected  therewith,  and  the  phys- 
ical construction,  repair,  mainte- 
nance, cleaning  or  operation  of 
trains,  cars  or  engines,  shall  be  re- 
garded as  different  departments  of 
labor  within  the  meaning  of  this 
section.  Knowledge  by  any  such 
railroad  employee  injured,  of  the 
defective  or  unsafe  character  or 
condition  of  any  machinery,  ways, 
appliances  or  structures,  shall  be 
no  defense  to  an  action  for  injury 
caused  thereby.  When  death, 
whether  instantaneous  or  not,  re- 
sults to  such  an  employee  from  any 
injury  for  which  he  could  have  re- 
covered under  the  above  provis- 
ions, had  death  not  occurred  then 
his  legal  or  personal  representative, 
surviving  consort  and  relatives 
(and  any  trustee,  curator,  commit- 
tee or  guardian  of  such  consort  or 
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The  latter  provision  includes  all  agents  of  the  com- 
pany whose  duty  it  is  to  transnait  telegraphic  or  tel- 
ephonic orders  for  the  movement  of  trains  to  the  con- 
ductors of  trains,  no  matter  what  instrumentaUties  may 
be  employed  to  accomplish  that  purpose.^ '^ 

Pursuant  to  this  constitutional  provision  a  statute  was 
enacted  which  is  practically  a  repetition  of  the  consti- 


relatives)  shall,  respectively,  have 
the  same  rights  and  remedies  with 
respect  thereto  as  if  his  death  had 
been  caused  by  the  negUgenoe  of  a 
co-employee,  while  in  the  perform- 
ance as  vice-principal  of  a  non- 
assignable duty  of  the  master. 
Every  contract  or  agreement,  ex- 
press or  implied,  made  by  an  em- 
ployee to  waive  the  benefit  of  this 
section,  shall  be  null  and  void. 
This  section  shall  not  be  construed 
to  deprive  any  employee,  or  his 
legal  or  personal  representatives, 
surviving  consort  or  relatives  (or 
any  trustee,  curator,  committee 
or  guardian  of  such  obnsort  or  rela- 
tives) of  any  rights  or  remedies, 
that  he  or  they  may  have  by  the 
law  of  the  land  at  the  time  this 
constitution  goes  into  eflfeot.  Noth- 
ing contained  in  this  section  shall 
restrict  the  power  of  the  general 
assembly  to  further  enlarge  for  the 
above  named  class  of  employees, 
the  rights  and  remedies  hereinbe- 
fore provided  for,  or  extend  the 
rights  and  remedies  to  or  otherwise 
enlarge  the  present  rights  and  rem- 
edies of  any  other  class  of  em- 
ployees of  railroads  or  of  employees 
of  any  person,  firm  or  corporation." 
A  yard  foreman  is  not  a  vice- 
principal  as  to  a  yard  engineer,  but 
a  fellow-servant  within  the  consti- 
tution   provision    abolishing    the 


doctrine  of  fellow-servants  as  to 
every  employee  engaged  in  any 
service  requiring  his  presence  on  an 
engine,  and  authorizing  a  recovery 
by  such  employee.  The  language 
"every  employee  engaged  .  .  . 
in  any  service  requiring  his  pres- 
ence on  a  train,  car  or  engine," 
manifestly  means  every  one  who 
may  be  there  in  the  line  of  his  duty. 
If  his  presence  on  the  engine  is  in 
the  usual  and  proper  discharge  of 
his  duty,  he  is  "required"  to  be 
there,  although  not  actually  en- 
gaged in  the  operation  of  the  en- 
gine. Southern  R.  Co.  v.  Smith, 
107  Va.  553,  59  S.  E.  372.  An  em- 
ployee of  a  railroad,  whose  duties 
are  in  part  to  throw  the  switch  for 
engines  in  going  upon  or  off  the 
turntable,  is  engaged  in  the  phys- 
ical operation  of  a  switch  within 
the  constitution,  abolishing  the 
fellow-servant  rule  as  to  such  em- 
ployee. Washington  Southern  Ry. 
Co.  V.  Cheshire,  109  Va.  741,  65 
S.  E.  27. 

932.  A  railroad  company  was 
liable  to  a  locomotive  engineer  for 
injuries  caused  by  the  failure  of 
a  telegraph  operator  to  transmit 
an  order  sent  out  from  the  train 
dispatcher's  office  in  regard  to  the 
movement  of  trains.  Virginia  & 
S.  W.  R.  Co.  V.  Clower's  Admr.,  102 
Va.  867,  47  S.  E.  1003. 
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tutional  provision,  minus  the  provisions  as  to  what  are 
separate  departments.* '' 

§  727.  Common  law  rule. 

The  rule  in  this  state  was  stated  to  be  that  an  employee 
who  performs  or  discharges  the  duties  imposed  upon  the 
master,  no  matter  what  his  rank  or  grade,  or  by  what 
name  he  may  be  designated,  cannot  be  a  servant  within 
the  meaning  of  the  rule  which  exempts  the  employer 
from  responsibility  to  one  employee  for  an  injury  caused 
by  the  negUgence  of  another  employee,  who  was  his  fel- 
low-servant. He  is  an  agent',  and  the  rules  of  the  law 
applicable  to  principal  and  agent  apply;  and  the  liabihty 
of  the  master  depends  upon  whether  such  duties  are 
negligently  performed.  Among  those  duties  is  that  of 
properly  selecting  his  servants,  to  use  due  reasonable 
care  in  selecting  careful  and  trustworthy  employees. 
Other  duties  of  the  master  are  to  make  such  needful 
rules  and  such  provision  for  the  safety  and  protection 
of  the  employees  as  will  afford  them  reasonable  pro- 
tection against  the  dangers  of  the  service,  incident  to 
the  performance  of  their  respective  duties.  The  duty 
of  the  master  to  the  servant,  and  the  implied  contract 
between  them,  is  to  the  effect  that  the  master  shall 
furnish  proper  and  adequate  machinery  and  apphances 
for  his  work,  and  shall  employ  skillful  and  competent 
fellow-servants,  and  shall  use  due  and  reasonable  care 
to  that  end.  This  duty  is  to  be  positively  and  affirm- 
atively fulfilled  and  performed.*'* 

So  a  mine  boss,  in  the  capacity  of  furnishing  an  em- 
ployee a  reasonably  safe  working  place,  is  a  vice-prin- 
cipal.*'^ 

933.  Code  1904,  §  1294k.  935.     Low  Moor  Iron  Co.  v.  La 

934.  Norfolk,  etc.,  R.  Co.  v.  Bianea's  Admr.,  106  Va.  83,  55  S. 
Donnelly's  Admr.,  88  Va.  853,  14  E.  532.  To  same  effect,  Virginia 
S.  E.  692;  Baltimore  &  O.  R.  Co.  v.  Iron  Co.  v.  Munsey,  110  Va.  156. 
McKenzie,  81  Va.  71. 
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And  the  foreman  of  a  quarry  whose  duty  it  is  to  main- 
tain the  quarry  in  a  reasonably  safe  condition,  is  a  vice- 
principal.®'* 

Fellow-servants  defined. 

With  respect  to  who  are  fellow-servants,  it  was  stated: 
"They  are  co-employees  engaged  in  the  same  depart- 
ments of  service,  who  are  thrown  together  in  the  per- 
formance of  a  common  duty,  and  having  opportunity 
to  observe  and  judge  of  the  liability  and  quahfications 
of  each  other.  "*'^ 

And  more  definitely:  "The  fellow-servant  or  co-em- 
ployee for  whose  negligence  the  company  is  not  liable, 
is  one  who  is  in  the  same  common  employment,  that  is, 
in  the  same  shop  or  placed  with  and  having  no  author- 
ity over  the  one  injured,  and  who  is  no  more  charged 
with  the  discretionary  exercise  of  powers  and  duties, 
imperatively  resting  upon  the  master,  than  the  injiu-ed 
party;  but  where  a  person  is  placed  ia  charge  of  the 
construction  or  repair  of  machinery,  the  dispatching  of 
trains,  the  maintenance  of  ways,  etc.,  he  is  not  a  fellow- 
servant  with  those  under  him,  nor  with  those  in  a  dif- 
ferent department  of  the  service.  He  is  the  agent  of  the 
company  which  has  assimied  through  him  the  perform- 
ance of  duties  which  are  absolute  and  imperative,  the 
omission  or  negUgent  performance  of  which  the  law 
will  in  no  wise  excuse."®'* 

Department  theory. 
It  was  held  that  employees  in  different  departments 
of  the  common  employment,  though  of  the  same  grade, 
are  not  fellow-servants.®'® 

936.  Black's  Admr.  v.  Virginia  939.  Moon's  Admr.  v.  Railroad 
Portland  Cement  Co.,  106  Va.  121,  Co.,  78  Va.  745,  49  Am.  Rep.  401; 
55  S.  E.  587.  Ayres  v.  Richmond  &  D.  R.  Co., 

937.  Richmond  &  D.  R.  Co.  v.  84  Va.  679,  5  S.  B.  582;  Johnson's 
Norment,  84  Va.  167,  4  S.  E.  211,  Admr.  v.  Richmond  &  D.  R.  Co., 
10  Am.  St.  Rep.  827.  84  Va.  713,  5  S.  E.  707;  Richmond 

938.  Moon's  Admr.  v.  Raih-oad  &  D.  R.  Co.  v.  Williams,  86  Va. 
Co.,  78  Va.  745,  49  Am.  Rep.  401.  165,  9  S.  E.  990,  19  Am.  St.  Rep. 

875. 
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Subsequently,  however,  it  was  stated  as  a  rule,  that 
"all  who  serve  a  common  master,  work  imder  the  same 
control,  derive  authority  and  compensation  from  the 
same  common  source,  and  are  engaged  in  the  same 
general  business,  although  it  may  be  in  different  grades 
or  departments  of  it,  are  fellow-servants,  who  take  the 
risk  of  each  other's  negUgence,  and  it  was  held  that  an 
engineer  on  one  locomotive  and  the  engineer  upon  an- 
other in  the  employ  of  the  same  defendant,  are  feUow- 
servants,  and  one  cannot  recover  from  the  common 
master  for  injuries  received  through  the  negligence  of 
the  other.s*" 

And  in  a  still  later  case  the  rule  is  stated  as  follows: 
"The  liability  does  not  depend  upon  the  fact  that  the 
servant  injiured  may  be  in  a  different  department  of  the 
service  from  the  wrong-doer.  The  test  is,  were  the  de- 
partments so  far  separated  from  each  other  as  to  exclude 
the  probability  of  contact,  and  of  danger  from  the  negh- 
gent  performance  of  their  duties  by  employees  of  the 
different  departments."^*^ 

Superior  servant  rule. 

The  "superior  servant"  rule  does  not  prevail  in  this 
state.  In  a  leading  case  the  doctrine  prevailing  was 
reviewed,  and  it  was  held,  in  effect,  that  neither  grada- 
tion of  employment  of  ioferior  or  superior  servants,  nor 
the  doctrine  of  separate  departments,  prevailed,  but 
that  of  a  common  service  under  a  common  master;  and 
that  a  conductor  and  a  brakeman  are  fellow-servants, 
where  the  death  of  the  brakeman  was  caused  by  the 
negligence  of  the  conductor  in  runniag  the  train  in 
violation  of  a  rule.^*'' 

Formerly  it  was  held  that  one  ia  charge  of  a  depart- 
ment,   having   control   over   others   with   authority   to 

940.  Norfolk  &  W.  R.  Co.  v.  942.  Norfolk  &  W.  R.  Co.  v. 
Donnelly's  Admr.,  88  Va.  853,  14  Houchin's  Admr.,  95  Va.398,  28  S. 
S.  E.  692.  E.  578,  64  Am.  St.  Rep.  791,  46  L. 

941.  Norfolk  &  W.  R.  Co.  v.  R.  A.  359. 
Nuckola,  91  Va.  207,  21  S.  E.  347. 
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eomnaand  and  direct,  was  an  agent  of  the  master  and 
not  a  fellow-servant  of  sueli  employees,  and  the  court 
appUed  the  doctrine  of  the  Ross  case,  by  holding  that  a 
conductor  of  a  train  is  such  an  agent  of  the  master.^*' 

Probably  this  "head  of  department"  rule  would  still 
be  applied  in  this  state,  provided  the  department  was  a 
separate  and  distinct  one,  since  the  "general  manager" 
theory  is  adhered  to,"**  but  a  conductor  is  not  now 
considered  the  head  of  a  department.  It  has  been  re- 
cently declared  that  the  question  of  fellow-servant  is 
not  determined  by  gradation  in  employment;  that  the 
mere  fact  that  one  servant  is  superior  to  another  does 
not  have  the  effect  of  changing  his  relation  of  fellow- 
servant  unless  his  superiority  places  him  in  the  category 
of  a  vice-principal;  that  the  act  of  a  foreman,  in  dis- 
charging the  duties  of  a  servant,  even  in  suggesting  to 
an  employee  to  assume  a  certain  position,  was  the  act  of 
a  feUow-servant."*^ 

Thus,  one  who  is  a  member  of  the  same  gang,  doing 
the  same  work  and  receiving  the  same  pay  as  the  others, 

943.    Moon's  Admr.  v.  Railroad  engineer's  duties  by  such  fireman, 

Co.,  78  Va.  745,  49  Am.  Rep.  401;  and   it   was   therefore   immaterial 

Ayres  v.  Richmond  &  D.  R.  Co.,  that  the  brakeman  and   the  engi- 

84  Va.  679,  5  S.  B.  582;  Johnson's  neer were  fellow-servants.     Itwasa 

Admr.  v.  Richmond  &  D.  R.  Co.,  case  of  concurring  negligence.  Nor- 

84  Va.  713,  5  S.  E.  707;  Richmond  folk  &  W.  R.  Co.  v.  Thomas'  Admr., 

&  D.  R.  Co.  V.  Williams,  86  Va.  165,  90  Va.  205, 17  S.  E.  884,  44  Am.  St. 

9  S.  E.  990,  19  Am.  St.  Rep.  876.  Rep.  906. 

And  where  a  locomotive  engineer  944.  It  was  held  tha.t  a  foreman 
left  his  engine  to  the  management  in  charge  of  a  stone  quarry,  having 
of  an  inexperienced  fireman  while  general  superintendence  over  the 
a  flying  switch  was  being  made  with  men  and  complete  authority  to 
such  engine,  under  the  direction  make  and  abrogate  rules  governing 
of  the  conductor,  and  a  brakeman  the  method  of  work,  was  a  vice- 
was  killed  by  reason  of  the  im-  principal  of  the  men  working  under 
proper  management  of  the  engine  his  control.  Richmond  Granite 
by  such  fireman,  the  railroad  com-  Co.  v.  Bailey,  92  Va.  654,  24  S.  E. 
pany  was  held  guilty  of  negligence,  232. 

upon  the  ground  that  the  conduc-  945.    Southern  R.  Co.  v.  Manzy, 

tor  was  present  and  knew  of  and  98  Va.  692,  37  S.  E.  285. 
permitted  the  performance  of  the 
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but  acts  as  a  leader  or  foreman,  is  a  fellow-servant,  and 
not  a  vice-principal.'** 

So  a  mere  boss,  without  power  to  hire  or  discharge 
workmen,  who  worked  with  and  directed  them,  but 
received  his  instructions  from  the  foreman  of  the  shop, 
is  a  feUow-servant  of  such  workmen.'*' 

And  a  miner  and  mining  boss  are  fellow-servants 
where  the  latter  is  not  in  the  performance  of  the  personal 
duties  of  the  master.'** 

An  engineer  and  brakeman  on  same  train  are  fellow- 
servants.'*' 

But  where  a  hostler  was  injured  while  obeying  the 
directions  of  his  superior,  the  yard  master,  and  relying 
upon  an  assurance  of  safety,  it  was  held  that  the  yard 
master  was  such  a  representative  of  the  company  even 
as  to  such  assurance,  as  to  render  it  liable  for  injuries 
sustained  by  such  hostler.'^" 

LIII.  Washington. 

Seo.  See. 

728.  Common,  law  rule.  730.  Duty  of  superintendence  per- 

729.  Dual  capacity.  sonal. 

731.  Illustrations  of  rules. 

§  728.  Common  law  rule. 

In  the  earUer  cases  in  this  state,  the  supreme  com-t 
failed  to  take  any  clear  and  decided  stand  as  to  when 
servants  are  fellow-servants,  although  leaning  to  the 
"character  of  the  act"  test  as  the  true  and  only  one, 
outside  the  different  department  rule.'" 

946.  Moore  Lime  Co.  v.  Rich-  folk  &  W.  R.  Co.,  95  Va.  98,  27  S. 
ardson's  Admr.,  95  Va.  326,  28  S.      E.  821. 

E.  334,  64  Am.  St.  Rep.  785.  950.    Norfolk  &  W.  R.  Co.  v. 

947.  Riclmioiid  Locomotive  &  Phelps,  90  Va.  665,  19  S.  E.  652. 
Machine  Works  y.  Ford,  94  Va.  See  Norfolk  &  W.  R.  Co.  v.  Brown, 
627,  27  S.  E.  509.  91  Va.  668,  22  S.  E.  496. 

948.  Russell  Creek  Coal  Co.  v.  951.  The  general  doctrine  in 
WeUs,  96  Va.  416,  31  S.  E.  614.  this  state  as  first  declared,  is  that 

949.  McDonald's  Admr.  v.  Nor-  to  exempt  the  master  and  make  the 
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The  different  department  rule  cannot  be  said  to  pre- 
vail,^^''  although  there  are  eases  decided  on  that  theory 
or  perhaps,  more  strictly,  the  theory  of  consociation.'^* 

Some  of  the  later  cases,  standing  by  themselves,  would 
seem  to  indicate  that  the  "character  of  the  act"  was  the 
only  test,  and  the  courts  have  gone  to  the  extreme  in 
holding  servants  not  fellow-servants  on  the  theory  that 


two  servants  fellow-servants,  they 
must  be  engaged  in  the  same  com- 
mon employment,  in  the  same  de- 
partment of  service  and  act  under 
the  same  immediate  direction.  It 
was  stated  by  the  court:  "The  prin- 
cipal difQculty  lies  in  determining 
what  'common  employments'  are." 
That  it  finds  in  Crispin  v.  Babbitt, 
81  N.  Y.  516,  37  Am.  Rep.  521, 
what  seems  to  be  the  most  correct 
brief  statement  of  some  of  the 
points  to  be  regarded  in  cases  of 
this  kind  and  quotes  therefrom  the 
foUowing:  "The  liability  of  the 
master  does  not  depend  upon  the 
grade  or  rank  of  the  employee 
whose  negligence  causes  the  in- 
jury. A  superintendent  of  a  factory, 
although  having  power  to  employ 
men  or  represent  the  master  in 
other  respects,  is  in  the  manage- 
ment of  the  machinery,  a  feUow- 
servant  of  the  other  operatives.  On 
the  same  principle,  however  low 
the  grade  or  rank  of  the  employee, 
the  master  is  liable  for  injuries 
caused  by  him  to  another  servant, 
if  they  result  from  the  omission  of 
some  duty  of  the  master  which  is 
confided  to  such  inferior  employee." 
Sayward  v.  Carlson,  1  Wash.  St. 
29,  23  Pac.  830.  The  coiu:t  so  ap- 
plied this  rule  to  one  whose  usual 
duties  were  such  as  pertained  to 
the  master  himself,  but  at  the  time 
of  the  negligent  act  causing  injury 
to  a  co-employee,  he  was  not  in  the 


discharge  of  his  usual  duties,  but 
engaged  in  duties  which  related  to 
a  servant.  A  foreman  who  has  no 
other  duties  to  perform  than  to 
load  cars,  and  not  shown  to  have 
any  authority  to  direct  the  men 
under  him  to  assist  an  engineer  in 
moving  ears,  cannot  bind  the  com- 
pany by  such  direction,  so  as  to 
make  it  the  duty  of  the  men  to  obey 
him,  and  when  they  did  obey  him 
they  assumed  the  risk.  The  engi- 
neer and  fireman  of  a  locomotive 
and  a  common  laborer,  all  of  whom 
are  engaged  in  moving  cars  from  a 
spur  track,  are  feUow-servants. 
Watts  V.  Hart,  7  Wash.  178,  34 
Pac.  423. 

952.  See  Taylor  v.  Washington 
MiU  Co.,  50  Wash.  306,  97  Pac. 
243. 

953.  Employees  working  in  dif- 
ferent tunnels  under  separate  su- 
perintendents, are  not  fellow-serv- 
ants. Uren  v.  Gold  Tunnel  Mia. 
Co.,  24  Wash.  261,  64  Pac.  174.  It 
was  stated  that  an  employee  en- 
gaged in  attaching  logs  to  a  cable 
to  be  hauled  by  an  engine,  injured 
by  the  starting  of  the  engine  with- 
out a  signal,  and  the  engineer,  were 
so  remote  from  each  other  that  the 
former  could  not  guard  himself 
against  the  neglect  of  the  latter, 
and  hence  the  fellow-servant  rule 
did  not  apply.  Conine  v.  Olympia 
Logging  Co.,  36  Wash.  345,  78  Pao. 
932. 
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the  negligent  one  was  exercising  a  non-delegable  duty 
of  the  master.  In  still  other  cases,  the  "general  manager 
or  head  of  department"  rule  seems  to  have  been  apphed, 
although  in  some  of  the  cases  it  is  questionable  as  to 
just  what  theory  the  court  decided  the  case  on.°^* 

One  exercising  non-delegable  duties  is  a  vice-princi- 
pal, although  he  has  no  power  to  hire  or  diseharge.^*^ 

§  729.  Dual  capacity. 

The  doctrine  of  dual  capacity  is  recognized  in  this 

state.''*^ 


954.  See  McDonough  v.  Great 
Northern  R.  Co.,  15  Wash.  244,  46 
Pao.  434  (non-delegable  duty  of 
master  to  observe  such  care  as  will 
not  expose  the  employee  to  perils 
and  dangers  which  may  be  guarded 
against  by  reasonable  care  and  dil- 
igence). A  yard  boss  who  has  en- 
tire charge  of  a  miU  yard,  hires  and 
discharges  workmen  and  superin- 
tends the  piling  of  lumber,  is  not  a 
feUow-servant  of  such  workmen, 
but  represents  the  master,  and  the 
master  is  liable  for  the  death  of 
one  of  such  workmen  killed  by  the 
falling  of  lumber  negligently  pUed 
under  the  direction  of  the  yard 
boss.  Zintek  v.  Stimson  MiU  Co., 
9  Wash.  395,  32  Pac.  997,  37  Pao. 
340. 

955.  AUend  v.  Spokane  Falls  & 
N.  R.  Co.,  21  Wash.  324,  58  Pac. 
224. 

956.  It  was  held  that  a  person 
employed  as  a  head  carpenter  in  a 
saw  mill  to  make  repairs  around 
the  building  and  vessel  used  in  con- 
nection therewith,  is,  while  moving 
lumber  in  the  mill,  the  fellow-serv- 
ant of  the  sawyer  working  in  the 


same  premises.  The  court  ad- 
heres to  the  rule  that  to  make  two 
employees  fellow-servants  they 
must  be  engaged  in  the  same  com- 
mon employment  and  in  the  same 
department  of  the  service,  and  act 
under  the  same  immediate  direc- 
tion; and  held  that  the  circum- 
stances were  such  that  the  em- 
ployees herein  engaged  were  within 
the  rule.  Sayward  v.  Carlson,  1 
Wash.  29,  23  Pao.  830.  Also  that 
one  appointed  by  a  mining  compa- 
ny, as  required  by  law,  to  examine 
the  mine  daily  for  Are  damp,  with 
authority  to  forbid  the  men  from 
working  in  any  part  of  the  mine 
which  may  seem  unsafe,  is  not  a 
vice-principal  of  the  company  so 
as  to  make  the  latter  liable  for  his 
negligence  In  opening  a  lamp  to 
light  his  pipe,  while  engaged  in 
conversation  in  the  mine.  He  had 
no  control  over  the  men;  he  was 
not  engaged  at  the  time  of  the  ac- 
cident in  performing  duties  of  a 
vice-principal,  if  he  was  conceded 
to  be  such.  Morgan  v.  Carbon 
Hill  Coal  Co.,  6  Wash.  577,  34 
Pac.  152. 
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On  the  other  hand,  it  has  been  held  that  the  mere 
fact  that  at  the  time  of  injury  the  foreman  is  perform- 
ing the  work  of  an  ordinary  laborer  does  not  change  his 
relation.*" 

§  730.  Duty  of  superintendence  personal. 

One  having  the  power  to  superintend  and  control, 
although  not  to  hire  or  discharge,  stands  ia  the  place  of 
the  master,  for  the  purpose  of  directing  the  work  of  the 
men  under  him,  and  is  held  a  vice-principal  to  that 
extent.*^^ 

So  a  mate  was  held  a  vice-principal,  as  to  a  seaman 
injured  by  his  negligence,  where  he  negligently  started 
the  steam  winch  without  warning,  and  thereby  injured 
the  seaman.'^' 

In  fact  there  is  much  difficulty  in  ascertaining  just 
wherein  the  difference  Ues  between  the  "superior  serv- 
ant" rule,  rejected  in  this  state,  and  this  "personal 
duty  of  superintendence"  rule.  For  instance,  a  section 
foreman,  in  charge  of  a  hand  car  en  route  to  the  working 
place,  neghgently  ordered  the  car  driven  at  a  reckless 
rate  of  speed  down  grade,  to  reach  the  destination  be- 
fore the  time  to  meet  a  freight,  and  when  the  freight 
appeared  in  sight,  the  foreman  suddenly  appUed  the 
brakes  without  warning,  causing  plaintiff  to  be  thrown 
from  the  hand  car.  It  was  claimed  that  while  aiding 
the  section  men  in  propelling  the  car,  and  when  he  him- 
self applied  the  brake,  he  was  their  fellow-servant  and 
not  a  vice-principal,  but  the  court  held  otherwise.*®" 

957.  Tills   V.    Great   Northern  See  also  Johnson  v.  Motor  Shingle 
R.  Co.,  50  Wash.  536,  97  Pac.  737,  Co.,  50  Wash.  154,  96  Pao.  962. 
20  L.  R.  A.  434,  n.  s.  959.    Nelson  v.  Western  Steam 

958.  O'Brien  v.  Page  Lumber  Navigation  Co.,  50  Wash.  536,  97 
Co  ,  39  Wash.  537,  82  Pao.  114.  Pao.  737. 

The  duty  of  superintendence  is  per-         960.    Tills  v.  Great  Northern  R. 
sonal  to  the  master.     Olson  v.  Er-      Co.,  50  Wash.  536. 
ickson,  53  Wash.  458, 102  Pao.  400. 
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§  731.  Illustrations  of  rules. 

The  following  have  been  held  vice-principals:  fore- 
man placing  explosives  in  caboose ;^*^  conductor  j^^''  em- 
ployee changing  saw  in  mill;'^'  employee  charged  with 
duty  of  giving  signals;*^*  engineer  as  to  duty  of  giving 


961.  It  was  stated  that  the  test 
whether  a  foreman  was  a  vice-prin- 
cipal or  fellow-servant  of  the  em- 
ployee under  him,  was  the  power  of 
superintendence  and  control.  Au- 
thority to  hire  and  discharge  was 
immaterial.  An  employee  was  in- 
jured by  the  explosion  of  dynamite 
placed  in  the  caboose  in  which  he 
and  others  were  riding,  while  in  the 
performance  of  their  duty  in  re- 
spect to  repairing  the  track,  such 
explosion  having  been  caused  by 
the  emission  of  sparks  from  the  en- 
gine. It  was  said:  "It  was  a 
part  of  the  appellant's  duty  to  pro- 
vide a  reasonably  safe  place  in 
which  the  respondent  was  to  work 
and  when  it  intrusted  that  duty  to 
Harkleroad  (the  foreman)  it  made 
him  its  representative  for  the  per- 
formance of  the  duty  and  is  liable 
for  its  negligent  performance." 
The  foreman's  negligence  was  the 
placing  of  the  explosive  in  the  car 
under  the  circumstances.  AOend 
V.  Spokane  Falls  &  N.  R.  Co.,  21 
Wash.  324,  58  Pac.  244. 

962.  The  conductor  of  a  con- 
struction train  is  not  the  feUow- 
servant  of  a  brakeman  on  such 
train,  but  a  vice-principal.  The 
court  states  that  it  adheres  to  its 
former  doctrine  as  to  feUow-serv- 
ants,  viz.,  that  announced  by  the 
Supreme  Court  of  the  United  States 


in  the  Ross  case,  notwithstanding 
the  rule  there  declared  has  been 
subsequently  by  the  same  court 
overruled.  Grout  v.  Tacoma  East- 
em  R.  Co.,  33  Wash.  524,  74  Pac. 
668.  See  also  Ongaro  v.  Twohy, 
57  Wash.  668.  Where  a  fireman 
was  injured  by  the  collision  of  two 
trains,  it  was  held  that  he  was  not 
a  fellow-servant  of  the  conductor 
of  either  train.  Howe  v.  Northern 
Pac.  R.  Co.,  30  Wash.  569,  70  Pac. 
1100,  60  L.  R.  A.  949. 

963.  An  employee  in  a  saw  mill 
directed  to  make  certain  changes 
in  a  jump  saw  in  a  miU,  was  not  a 
feUow-servant  of  an  employee  in- 
jured by  his  act  in  raising  the  saw 
while  the  latter  was  stepping  over 
the  roller  bed,  when  leaving  the 
mUl.  Jackson  v.  Danaher  Lum- 
ber Co.,  53  Wash.  596,  102  Pac. 
417. 

964.  An  employee  selected  by 
the  master  to  give  signals  control- 
ling the  movement  of  a  cable  by 
which  piles  are  being  loaded  in  the 
hold  of  a  vessel,  in  giving  signals, 
is  performing  a  duty  personal  to 
the  master,  and  is  not  a  feUow- 
servant  of  one  engaged  to  stow 
away  the  piles  in  the  hold.  The 
doctrine  applied  was  that  of  fur- 
nishing a  safe  place  to  work. 
Westerlund  v.  Rothschild,  53 
Wash.  626,  102  Pac.  765. 
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signals;"*^  foreman  adopting  defective  plan;^**  foreman 
building  trestle;®*^  foreman  directing  removal  of  pul- 
lgy.968  foreman  directing  movement  of  steam  shovel;'^* 
foreman  directing  loading  of  cars;'^"  foreman  selecting 
wedge;'^^  foreman's  substitute i''^  gas  tester  in    mine;"' 


965.  It  was  held  to  be  the  duty 
of  an  engineer  to  sound  the  whistle 
before  starting  machinery  and 
such  duty  was  one  personal  to  the 
master.  Comrade  v.  Altas  Lbr. 
&  Shingle  Co.,  44  Wash.  470,  87 
Pac.  517. 

966.  The  act  of  a  foreman  in 
adopting  a  defective  plan  for  the 
doing  of  certain  work  in  and  about 
the  construction  of  a  building  was 
that  of  a  vice-principal.  Ball  v. 
Megrath,  43  Wash.  107,  86  Pac. 
382. 

967.  A  foreman  of  a  crew  build- 
ing a  trestle  for  a  logging  road  was 
held  not  a  fellow-servant  of  an  or- 
dinary workman.  Cook  v.  Che- 
halis  River  Lbr.  Co.,  48  Wash.  619, 
94  Pac.  189. 

968.  A  foreman  directing  the 
removal  of  a  pulley  connected  with 
and  part  of  an  appliance  for  carry- 
ing back  a  cable  used  in  hauling 
logs,  and  an  employee,  were  held 
not  fellow-servants  where  the  lat- 
ter was  injured,  on  the  theory  that 
the  duty  as  to  safe  place  was  non- 
delegable. Howland  v.  Standard 
Milling  and  Logging  Co.,  50  Wash. 
34,  96  Pac.  686. 

969.  Foreman  directing  the 
movements  of  a  steam  shovel  in 
grading  a  street,  was  held  a  vice- 
principal  to  an  employee  engaged 
in  removing  blocks  from  under  the 
wheels,  on  the  ground  that  his  du- 


ties were  those  of  superintendence 
which  were  non-delegable.  Olson 
V.  Erickson,  53  Wash.  458,  102 
Pac.  400. 

970.  The  foreman  directing  the 
work  of  loading  cars  with  lumber 
was  held  to  be  a  vice-principal,  and 
the  master  liable  for  an  injury  sus- 
tained by  an  employee,  by  reason 
of  the  improper  manner  in  which 
the  loading  was  done.  Grandie  v. 
Northern  Lbr.  Co.,  34  Wash.  34, 
74  Pac.  1009. 

971.  The  selection  and  adjust- 
ment by  a  foreman,  of  a  wedge, 
which  fell  injuring  an  employee, 
was  the  act  of  a  vice-principal, 
though  the  act  was  one  which  a 
fellow-servant  might  have  done. 
Sullivan  v.  R.  D.  Wood  &  Co.,  43 
Wash.  259,  86  Pac.  626,  117  Am. 
St.  Rep.  1047. 

972.  An  employee  who  tempo- 
rarily is  substituted  for  the  fore- 
man, during  the  latter's  absence 
for  the  day,  is  a  representative  of 
the  master.  Johnson  v.  Motor 
Shmgle  Co.,  50  Wash.  154,  96  Pae. 
962. 

973.  A  gas  tester  employed  to 
ascertain  the  presence  of  noxious 
gases  in  a  mine  and  to  warn  miners 
thereof,  is  not  their  fellow-servant. 
Costa  V.  Pacific  Coast  Co.,  26 
Wash.  138,  66  Pac.  398.  But  see 
Hughes  V.  Oregon  Imp.  Co.,  20 
Wash.  294,  55  Pac.  119. 
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hook  tender  in  logging  camp;*^*  master  of  a  vessel;®" 
mate  or  captain  of  vessel;®^"  sawyer  in  control  of  a  saw 
crew  who  failed  to  give  warning  to  one  of  his  crew  as  to 
danger  arising  from  the  operation  of  the  machinery;"'^ 
shift  boss  in  mine  as  to  his  duty  to  warn;"*  section  fore- 
man stopping  hand  car  suddenly."*  The  driver  of  a 
hose  cart  and  a  fireman  are  not  fellow-servants.®'" 

On  the  other  hand,  the  following  have  been  held 
fellow-servants:  employee  authorized  to  show  employee 
his  work;®'^  employee  operating  cage  in  mine  and  min- 
ers;'*^ a  helper  in  a  machine  shop  engaged  with  another 


974.  Where  a  crew  of  men,  in 
moving  a  water  tank  in  a  lumber 
camp,  were  under  the  direction  of 
an  employee  called  a  hook  tender, 
he  was  as  to  them  a  vice-principal. 
Bailey  v.  Cascade  Timber  Co  ,  32 
Wash.  319,  73  Pao.  385.  A  hook 
tender  of  a  logging  company,  in 
selecting  and  using  a  swamp  hook 
for  the  purpose  of  holding  a  cable 
from  the  logging  engine,  in  place, 
represented  the  master,  and  was  not 
a  fellow-servant  of  an  employee  in- 
jured by  the  giving  way  of  the 
hook  because  insecurely  fastened. 
Hoseth  v.  Preston  Mill  Co.,  55 
Wash.  416,  104  Pac.  612. 

975.  Master  of  a  vessel  is  not 
a  fellow-servant  of  a  seaman,  but  a 
representative  of  the  master  under 
the  rule.  Woods  v.  Globe  Navi- 
gation Co.,  40  Wash.  376,  82  Pao. 
401. 

976.  An  ordinary  seaman  and 
the  mate  or  captain  of  a  vessel  are 
not  fellow-servants  where  former 
injured.  The  captain  or  mate 
thereof  represent  the  master  and 
are  vice-principals  as  to  a  seaman 
under  their  control.  Keating  v. 
Pacific  Steam  Whaling  Co.,  21 
Wash.  415,  68  Pao.  224. 


977.  O'Brien  v.  Page  Lbr.  Co., 
39  Wash.  537,  82  Pac.  114;  Dossett 
V.  St.  Paul's  Tacoma  Lbr.  Co.,  40 
Wash.  276,  82  Pao.  273. 

978.  A  shift  boss  and  powder 
man  engaged  in  blasting,  held  vice- 
principals  and  bound  to  notify  la- 
borers in  places  made  dangerous  by 
their  work.  Ongaro  v.  Twohy,  49 
Wash.  93,  94  Pao.  916. 

979.  It  was  held  that  a  section 
foreman  in  the  act  of  stopping  a 
hand  car  suddenly,  thus  tlirowing 
one  of  the  crew  from  the  car,  was  a 
vice-principal.  Tills  v.  Great 
Northern  R.  Co.,  50  Wash.  536, 
97  Pa<3.  737. 

980.  Brabon  v.  City  of  Seattle, 
29  Wash.  6,  69  Pac.  365. 

981.  It  was  held  that  one 
clothed  with  authority  to  go  with  an 
employee  and  show  him  what  to 
do,  did  not  constitute  him  a  vice- 
principal,  while  the  two  were  work- 
ing together  as  co-laborers.  Jock 
V.  Columbia  &  P.  S.  R.  Co.,  53 
Wash.  437,  102  Pac.  405. 

982.  A  person  in  charge  of  re- 
ceiving coal  when  brought  to  the 
surface  from  a  mine,  and  of  lower- 
ing material  into  it  for  the  miners, 
without  other  authority,  is  a  fel- 
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helper  in  painting  an  engine,  and  an  engine  tester,  all 
three  of  whom  are  working  under  the  same  foreman 
and  on  the  same  engine;^*'  employee  in  a  machine  shop 
in  a  lumber  mill  and  carpenters  repairing  the  roof  of  a 
building,  although  under  different  foremen  ;'^^  motor- 
man  and  conductor,  where  latter  injured  by  the  negli- 
gence of  the  former;'*^  motorman  and  conductor  upon 
one  car,  and  the  motorman  and  conductor  upon  another 
car  on  the  hne;^*'  employee  operating  a  fan  which  ven- 
tilates the  mine,  and  the  miners  working  in  the  mine;"*^ 
switchman  operating  a  switch,  and  brakeman  thereby 
killed.''^ 

LIV.  West  Virginia. 

Seo.  Seo. 

732.  Common  law  governs.  733.  Common  employment  defined. 

Different  department  rule.      734    Application  of  rules. 

§  732.  Common  law  governs. 

In  this  state  there  is  no  statute.  In  some  of  the 
earlier  cases,  the  question  of  fellow-servants  was  made 
to  depend  on  the  nature  of  the  particular  act,°^°  but  in 
some  later  cases  considered  the  grade  of  the  servant  and 
held  that  a  conductor  was  a  vice-principal.^'" 

low-servant  of  the  miners.   Hughes  985.     Craig  v.   Great  Northern 

V.  Oregon  Imp.  Co.,  20  Wash.  294,  R.  Co.,  56  Wash.  640,  106  Pao.  155. 

55  Pao.  119.  986.    Berg  v.   Seattle  R.   &  S. 

983.  Millett    v.    Puget    Sound  R.  Co.,  44  Wash.  14,  87  Pac.  34, 
Iron  &  Steel  Works,  37  Wash.  438,  120  Am.  St.  Rep.  968. 

79  Pao.  980.  987.     Hughes    v.    Oregon    Imp. 

984.  Taylor  v.  Washington  Co.,  20  Wash.  294,  55  Pac.  119. 
Mill  Co.,  50  Wash.  306,  97  Pao.  988.  Stevick  v.  Northern  Pao. 
243.  The  court  distinguishes  the  R.  Co.,  39  Wash.  501,  81  Pac.  999. 
case  where  a  sawyer  running  a  saw  989.  Riley  v.  West  Virginia,  C 
in  a  timber  mill  was  injured  in  the  &  P.  R.  Co.,  27  W.  Va  145. 
same  manner  by  a  chisel  left  by  a  990.  Daniel  v.  Chesapeake  & 
millwright  falling  upon  him  where-  0.  R.  Co.,  36  W.  Va.  397,  15  8.  E. 
in  it  was  held  that  the  master  was  162,  16  L.  R.  A.  383;  Haney  v. 
liable.  Hammerberg  v.  St.  Paul  Pittsburgh,  C.  C.  &  St.  L.  R.  Co., 
&  Tacoma  Lbr.  Co.,  19  Wash.  537,  38  W.  Va.  570,  18  S.  E.  748;  Mad- 
53  Pao.  727.  den's  Admr.  v.  Chesapeake  &  O- 
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It  is  unnecessary,  however,  to  consider  at  length  what 
was  the  doctrine  of  the  co\irt  in  this  state,  prior  to  the 
decision  in  the  case  of  Jackson  v.  Norfolk  &  W.  R.  Co., 
43  W.  Va.  380,  27  S.  E.  278,  46  L.  R.  A.  337,  further 
than  to  say  the  doctrine  of  superior  and  subordinate 
was  recognized  to  some  extent,  and  the  doctrine  of  the 
Ross  case  in  the  United  States  Supreme  Court  was 
followed.  The  decision  of  the  Federal  court  ia  the 
Baugh  case,  which  practically  overruled  the  doctrine 
as  expressed  in  the  Ross  case,  seems  lo  have  had  influence 
upon  the  West  Virginia  court,  and  hence  it  declared 
that  the  test  whether  a  master  is  liable  to  a  servant  for 
the  negligence  of  another  servant,  is  the  character  of 
the  negligent  act.  If  it  be  in  the  doing  of  an  act  incum- 
bent on  the  master,  as  a  duty  of  the  master  to  the  serv- 
ant, the  master  is  liable,  otherwise  not.  The  master's 
liabihty  is  not  dependent  upon  the  grade  of  the  servants, 
nor  on  the  fact  that  one  has  authority  over  the  other. 
If  a  vice-principal  in  the  particular  act  is  not  in  the  line 
of  his  duty,  but  performing  an  act  in  the  line  of  one  who 
would  be  a  fellow-servant  with  the  injured  servant,  he 
is,  as  to  such  act,  a  fellow-servant.  It  was  held  that  a 
conductor  was  a  feUow-servant  with  a  brakeman  and 
other  servants  on  the  train.'" 

Those  employees  who  are  charged  with  the  duty  of 
furnishing  or  keeping  in  repair  the  appliances,  are  not 
fellow-servants  of  those  who  use  them,  but  represent  the 
master  in  a  personal  duty  he  owes  to  such  servants."' ' 

The  duty  of  inspection  and  repairs  is  non-delegable,""' 
as  is  the  duty  to  use  ordinary  care  ia  emplojdng  serv- 
ants.''* On  the  other  hand,  one  merely  transmitting 
orders  is  not  a  vice-principal."^ 

R.  Co.,  28  W.  Va.  610,  57  Am.  993.    Cooper  v.  Pittsburgh,  C. 

Rep.  695.  &  St.  L.  R.  Co.,  24  W.  Va.  37. 

991.  Jackson  v.  Norfolk  &  W.  994.     Core  v.  Ohio  River  R.  Co., 
R.  Co.,  43  W.  Va.  380,  27  S.  E.  38  W.  Va.  456,  18  8.  E.  596. 
278,  46  L.  R.  A.  337.  995.     Oliver  v.   Ohio  River  R. 

992.  Goshom  V.  Wheeling  Mold  Co.,  42  W.  Va.  703,  26  S.  E.  444. 
&  Foundry  Co.,  65  W.  Va.  250,  64 

S.  E.  22. 
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Different  department  rule. 

The  different  department  rule  is  repudiated.'^^ 

§  733.  Common  employment  defined. 

The  court  defined  the  terms  "common  employment," 
so  frequently  used,  stating  that  it  includes  all  employed 
in  the  same  factory,  mill,  shop,  warehouse  or  office,  all 
employed  in  operating  the  same  mine,  whether  above  or 
below,  all  persons  employed  upon  the  trains,  yards, 
stations  and  depots  of  the  same  railroad,  and  certainly 
all  co-operating  in  a  single  piece  of  work  or  the  construc- 
tion of  a  single  thing,  such  as  a  building,  no  matter  how 
different  their  special  lines  of  work  may  be.^^' 

§  734.  Application  of  rules. 

The  following,  among  others,  have  been  held  fellow- 
servants:  engineer  or  brakeman  and  negligent  telegraph 
operator ;^'^  car  repairer  and  negligent  engineer;'^'  ear 
numberer  and  negligent  engineer  ;i  brakemen  on  the 
same  train ;^  mine  boss  employed  in  compliance  with 
statute;^  mine  boss  and  fore  boss  in  a  coal  mine  and 
the  miners  employed  therein;*  foreman  of  a  lumber  camp, 
riding  from  camp  to  the  mill  on  a  log  train,  and  the 
train  employees.^ 

996.  Unfried  v.  Baltimore  &  O.  peake  &  0.  R.  Co.,  37  W.  Va.  502, 
R.  Co.,  34  W.  Va.  260,  12  S.  E.  512.  16  S.  E.  435. 

997.  Knicely  v.  West  Virginia  2.  Young  v.  West  Virginia,  C. 
M.  R.  Co.,  64  W.  Va.  278,  61  S.  &  P.  R.  Co.,  42  W.  Va.  112,  24  S. 
E.  811,  17  L.  R.  A.  370,  n.  s.  E.  615. 

998.  Madden's  Admr.  v.  Ches-  3.  Williams  v.  Thacker  Coal 
apeake  &  O.  R.  Co.,  28  W.  Va.  610,  &  Coke  Co.,  44  W.  Va.  599,  30  S. 
57  Am.  Rep.  695;  Flannegan  v.  E.  107,  40  L.  R.  A.  812. 
Chesapeake  &  O.  R.  Co.,  40  W.  Va.  4.  Bralley  v.  Tidewater  Coal  & 
436,  21  S.  E.  1028,  52  Am.  St.  Rep.  Coke  Co.,  66  W.  Va.  278,  66  S.  E. 
896.  684. 

999.  Unfried  v.  Baltimore  &  0.  5.  Saunderson  v.  Panther  Lbr. 
R.  Co.,  34  W.  Va.  260,  12  S.  E.  Co.,  50  W.  Va.  42,  40  S.  E.  368, 
512.  88  Am.  St.  Rep.  841,  55  L.  R.  A. 

1.     Benhring's  Admr.  v.  Chesa-      988. 
2  M.  &  S.— 65 


1958 


Mastbe  and  Sebvant. 


§735 


LV.  Wisconsin. 


See. 

735.  Statutory  provisions. 

"While  engaged  in  the  line 
of  his  duty." 

1907  statute  applicable  to 
all  railroad  employees. 

Statute  applies  only  to  rail- 
roads proper,  not  private 
roads. 

Statute  applies  to  contrac- 
tors engaged  in  straight- 
ening a  piece  of  road. 

What  law  governs. 

736.  Common  law  rule. 

Character  of  act  as  test. 
Repair  men  and  inspectors 

as  fellow-servants. 
Employees    charged     with 


See. 


duty  of  instructing  or 
warning. 

Details  of  work. 

Servants  engaged  in  con- 
structing appliances,  and 
adjustment. 

Employees  charged  with 
duty  of  selecting  material. 

Common  service — different 
departments. 

Employee  may  occupy  dual 
position.  • 

Superior  servants  and  man- 
agers. 

Illustrations  of  employees 
held  fellow-servants. 

When  question  one  of  law. 


§  735.  Statutory  provisions. 

The  fellow-servant  rule  was  entirely  abolished  as  to 
railroads  by  statute  in  1875,"^  but  in  1880  the  statute  was 
repealed  and  from  that  time  until  1889  there  was  no 
statute  in  regard  thereto.  In  1889  a  statute  was  en- 
acted making  railroad  companies  liable  for  the  negligence 
of  certain  specified  employees/  and  in  1893  it  was  re- 


6.  "Every  railroad  corporation 
shall  be  liable  for  aU  damages  sus- 
tained by  an  agent  or  servant 
thereof  by  reason  of  the  negligence 
of  any  other  agent  or  servant  there- 
of, without  contributory  negligence 
on  his  part,  when  sustained  within 
this  state,  or  when  such  agent  or 
servant  is  a  resident  of  and  his  con- 
tract of  employment  was  made  in 
this  state.  No  contract,  rule  or 
regulation  between  any  such  cor- 
poration and  any  agent  or  servant 
shall  impair  or  diminish  such  lia- 
bility." 


7.  "Every  raUroad  corporation 
doing  business  in  this  state  shall  be 
Hable  for  damages  sustained  by  an 
employee  thereof  within  this  state, 
without  contributory  negligence  on 
his  part,  when  such  damage  is 
caused  by  the  negligence  oi  any 
train  dispatcher,  telegraph  opera- 
tor, superintendent,  yard  master, 
conductor  or  engineer,  or  of  any 
other  employee  who  has  charge  or 
control  of  any  stationary  signal, 
target,  point,  block  or  switch." 
Laws  1889,  o.  438.  Under  the 
statute  of  1889,  declaring  a  railroad 
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pealed  and  another  statute  was  enacted  which  somewhat 
broadened  the  1889  statute  in  favor  of  injured  ena- 
ployees.^ 


company  liable  for  damages  to  an 
employee  caused  by  the  negligence 
of  a  train  dispatcber,  telegraph  op- 
erator, "superintendent",  yard 
master,  conductor  or  engineer,  or  of 
any  otber  employee  wbo  has  charge 
or  control  of  any  stationary  signal 
target,  point,  block  or  switch,  the 
word  "superintendent"  applies 
only  to  one  having  to  do  with  the 
movement  of  trains  and  cars,  and 
does  not  include  the  foreman  of  a 
repair  shop.  Hartford  v.  North- 
em  Pac.  R.  Co.,  91  Wis.  374,  64  N. 
W.  1033.  An  employee  of  a  rail- 
way company  whose  duties  are  to 
couple  cars,  set  brakes,  open  and 
close  switches,  follow  the  switch 
engine,  etc.,  and  who  has  keys  to 
the  switches,  has  charge  or  control 
of  a  switch  within  the  meaning  of 
the  statute.  Albrecht  v.  Milwau- 
kee &  Superior  R.  Co.,  94  Wis.  397, 
69  N.  W.  63. 

8.  "Every  railroad  or  railway 
company  operating  any  railroad  or 
railway,  the  line  of  which  shall  be, 
in  whole  or  in  part,  within  this 
state,  shall  be  liable  for  aU  damages 
sustained  within  this  state  by  an 
employee  of  such  company,  without 
contributory  negligence  on  his 
part:  First.  When  such  injury  is 
caused  by  any  defect  in  any  loco- 
motive, engine,  car,  rail,  track,  m£i- 
chinery  or  appliance,  required  by 
said  company  to  be  used  by  its 
employees  in  and  about  the  business 
of  such  employment,  when  such 
defect  could  have  been  discovered 
by  such  company  by  reasonable  and 
proper  care,   tests  or  inspections; 


and  proof  of  such  defect  shall  be 
presumptive  evidence  of  knowl- 
edge thereof  on  the  part  of 
such  company.  Second.  Or  while 
such  employee  is  so  engaged  in  op- 
erating, running,  riding  upon  or 
switching  passenger  or  freight  or 
other  trains,  engines  or  cars,  and 
while  engaged  in  the  performance  of 
his  duty  as  such  employee,  and 
which  such  injury  shall  have  been 
caused  by  the  carelessness  or  negli- 
gence of  any  other  employee,  of- 
ficer or  agent  of  such  company  in 
the  discharge  thereof,  or  for  fail- 
ure to  discharge,  his  duties  as  such. 
No  contract,  receipt,  rule  or  regula- 
tion between  any  employee  and  a 
railroad  company  shall  exempt 
such  corporation  from  the  full  lia- 
bility imposed  by  this  act."  Laws 
1893,  c.  220.  This  statute  with 
some  verbal  changes  was  incorpor- 
ated into  the  Revision  of  1898  as 
section  1816. 

A  wiper  in  a  railroad  company's 
round  house,  required  from  time 
to  time  to  go  out  on  its  engines  to 
help  supply  them  with  water,  was 
held  to  be  a  fellow-servant  of  the 
engineer,  within  the  calls  of  sec. 
1816  St.  1898.  As  long  as  he  was 
upon  the  engine  in  the  discharge  of 
his  duties  he  was  "riding"  and 
within  the  protection  of  that  stat- 
ute, although  the  engine  at  times 
during  the  performance  of  such 
duty  was  stationary.  He  was  in- 
jured as  he  stepped  from  the  en- 
gine by  contact  with  the  brake- 
beam.  The  protection  of  the  stat- 
ute, however,  continued  until   he 
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The  statute  was  amended  in  1903,  c.  448,  by  striking' 
out  the  former  provision,  being  section  2  of  the  former 
act,  and  substituting  the  following  as  section  2:  "When 
such  injury  is  sustained  by  any  officer,  agent,  servant 
or  employee  of  such  company  while  engaged  in  the  line 
of  his  duty  as  such,  and  shall  have  been  caused  by  the 
carelessness  or  neghgence  of  any  other  officer,  agent, 
servant  or  employee  while  in  the  discharge  of  or  for 
failure  to  discharge  his  duty  as  such,  provided  that 
such  injury  shall  arise  from  a  risk  or  hazard  peculiar  in  the 
operation  of  raihoads.  No  contract,  receipt,  rule  or  reg- 
ulation between  any  employee  and  a  railroad  corporation 
shall  exem.pt  such  corporation  from  the  full  Uabihty 
imposed  by  this  section."^ 


was  out  of  danger.  Gaffney  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  127 
Wis.  113,  106  N.  W.  810. 

Freight  handler  moving  car. 
A  freight  handler  while  engaged  in 
moving  a  freight  car  along  the 
track  to  the  freight  house,  in  the 
course  of  his  employment,  is  oper- 
ating and  moving  a  car  within  the 
meaning  of  the  statute.  Ean  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  95 
Wis.  69,  69  N.  W.  997. 

Conductor  watching  unload- 
ing OP  car.  a  railroad  conductor, 
while  standing  by  the  door  of  a 
freight  car  which  in  pursuance  of 
his  duty  he  had  caused  to  be  put 
into  his  train  and  drawn  up  before 
the  freight  depot  to  be  unloaded, 
was  struck  and  injured  by  a  long 
and  heavy  bale  of  felt  carelessly 
and  negligently  handled  by  a  co- 
employee  engaged  in  unloading 
the  car.  It  was  his  duty  to  see  that 
the  door  of  the  car  was  closed  and 
fastened  when  the  unloading  was 
completed  and  to  signal  the  engi- 
neer, and  he  was  also  watching  an 
open   switch   connecting  with   the 


main  line.  It  was  held  that  at  the 
time  of  the  accident  he  was  not 
engaged  in  "operating,  iruiming, 
riding  upon  or  switching"  the 
train,  engine  or  car,  within  the 
meaning  of  sec.  1816  providing 
that  a  railway  employee  so  en- 
gaged in  the  performance  of  his 
duty  may  recover  for  injuries 
caused  by  the  negligence  of  co-em- 
ployees in  the  discharge  or  in  fail- 
ing to  discharge  his  duties.  Med- 
berry  v.  Chicago,  M.  &  St.  P.  R. 
Co.,  106  Wis.  191,  81  N.  W.  659. 

Warehouseman  sealing  car. 
A  warehouseman  of  a  railroad  com- 
pany, injured  while  sealing  the 
doors  of  cars  attached  to  an  engine, 
through  the  negligence  of  the  en- 
gineer or  fireman  in  suddenly  mov- 
ing the  engine,  is  not  employed  in 
operating,  running,  riding  upon  or 
switching  trains  or  ears  within  the 
meaning  of  the  statute.  Hibbard 
V.  Chicago,  St.  P.  M.  &  O  R.  Co., 
90  Wis.  443. 

9.  Meaning  of  proviso,  see 
Hardt  v.  Chicago,  M.  &  St.  P.  R. 
Co.,  130  Wis.  612,  110  N.  W.  427. 
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In  1907  the  statute  now  in  force  was  enacted.  It 
provides  as  follows:^" 

"Every  railroad  company  shall  be  liable  for  damages 
for  aU  injuries  whether  resulting  in  death  or  not,  sus- 
tained by  any  of  its  employees,  subject  to  the  provisions 
hereinafter  contained  regarding  contributory  negligence 
on  the  part  of  the  injured  employee: 

"1.  When  such  injury  is  caused  by  a  defect  in  any 
locomotive,  engine,  car,  rail,  track,  road  bed,  machinery 
or  appliance  used  by  its  employees  in  and  about  the 
business  of  their  employment. 

"2.  When  such  injury  shaU  have  been  sustained  by 
any  officer,  agent,  servant  or  employee  of  such  com- 
pany, while  engaged  in  the  line  of  his  duty  as  such  and 
which  such  injury  shall  have  been  in  whole  or  in  part  by 
the  negligence  of  any  other  officer,  agent,  servant  or 
employee  of  such  company  in  the  discharge  of,  or  by 
reason  of  failure  to  discharge  his  duties  as  such.     .     .     . 

"7.  The  phrase  'railroad  company'  as  used  in  this  act, 
shall  be  taken  to  embrace  any  company,  association,  cor- 
poration or  person  managing,  maintaining,  operating  or 
in  possession  of  a  railroad  in  whole  or  in  part,  within 
this  state  whether  as  owner,  contractor,  lessee,  mort- 
gagee, trustee,  assignee  or  receiver. 

"9.  The  provisions  of  this  act  shall  not  apply  to 
employees  working  in  shops  or  offices." 

"While  engaged  in  the  line  of  his  duty." 
Where  an  employee  was  injured  while  riding  on  an 
engine,  not  being  employed  thereon,  and  the  question 

Transporting  sectionmen  on  hand  plaintiff  was  injured  by  a  rail  which 

car,  and  hurried  removal  of  car,  was  suddenly  dropped  or  thrown 

was  held  to  be  "hazard  peculiar  to  to  the  ground  by  his  fellow-serv- 

operation    of    railroads."     Id.  ants.     It  was  held  that  the  injury 

While  a  section  gang,  including  was  one  arising  "from  a  risk  or  haz- 

plaintiff,  was  engaged  in  unloading  ard  peculiar  to   the  operation  of 

from  a  hand  car  standing  on  the  railroads."     Meo  v.  Chicago  &  N. 

main  track  old  rails  which  they  had  W.  R.  Co.,  138  Wis.  340,  120  N.  W. 

removed  from  the  road  bed  some  344. 

distance  away  and  had  transported  10.     Laws  1907,  c.  254. 

on  the  car  to  the  place  of  unloading, 
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was  as  to  his  being  rightfully  there,  it  was  said:  "If 
in  such  case  plaintiff  believed  and  was  justified  in  be- 
heving  that  he  was  entitled  to  ride  on  the  engine  while 
travehng  between  stations,  as  his  duty  required,  he  was, 
while  so  riding,  a  servant  of  the  railway  company  and 
engaged  in  the  line  of  his  duty  as  such,  within  the  mean- 
ing of  subd.  2,  sec.  1816  (Laws  1907,  eh.  254),  even 
though  he  at  times  voluntarily  or  by  request  did  firing 
for  the  engineer,  and  the  jury  should  then  determine 
whether  he  was  guilty  of  contributory  neghgence  in  so 
riding  instead  of  in  the  caboose  as  he  might  have  done 
on  the  occasion  in  question,  and  if  so  whether  such  neg- 
ligence was  sHghter  or  greater  than  the  negligence  of 
another  employee  which  caused  the  collision."" 

1907  statute  applicable  to  all  railroad  employees. 

As  already  noticed,  the  1903  amendment  limited  the 
abolishment  of  the  fellow-servant  rule  to  injuries  arising 
"from  a  risk  or  hazard  peculiar  in  the  operation  of  rail- 
roads." By  so  doing  it  merely  adopted  the  construction 
put  upon  like  statutes  in  Iowa  and  Minnesota.  But  in 
1907  statute  makes  no  such  limitation  and  by  its  terms 
applies  to  all  employees  other  than  those  expressly 
excepted  therefrom,  i.  e.,  railroad  "employees  working 
in  shops  or  offices."  This  legislation  is  held  constitu- 
tional.i^ 

11.  Kunza  v.  Chicago  &  N.  W.  to  any  person  the  equal  protection 
R.  Co.,  140  Wis.  440.  of  the  laws. 

12.  The  following  is  the  con-  "2.  The  rule  of  equality  before 
struction  placed  upon  the  law  as  the  law  does  not  preclude  classifi- 
appears  from  the  syllabus  of  the  cation  for  legislative  purposes,  if 
case.  the  classification  is  not  arbitrary 

"1.  Corporations  are  entitled  to  but  is  based  upon  substantial  dls- 

the  same  protection  as  individuals  tinctions,  is  germane  to  the  pur- 

under  the  constitutional  guaranties  pose  of  the  law,  is  not  based  on 

of  liberty  and  equality,  and  are  existing  circumstances  only  so  that 

'persons'  within  the  meaning  of  the  there  can  be  no  change  in  the  mem- 

XlVth   amendment   of   Const,   of  bership  of  a  class,  and  provided  the 

U.  S.,  providing  that  no  state  shall  law  applies  equally  to  all  members 

deprive    any   person    of    property  of  each  class, 
without  due  process  of  law  or  deny 
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Statute   applies   only   to  railroads  proper,   no 
vate  roads. 


pri- 


The  former  statute  making  railroad  compam'es  liable 
for  all  damages  sustained  by  their  employees  under  cer- 
tain circumstances,  througb  the  negligence  of  other  em- 


"3.  The  necessity  and  propriety 
of  such  classification  are  to  be  de- 
termined by  the  legislature,  and  if 
made  in  conformity  with  the  rules 
above  mentioned  it  cannot  be  dis- 
turbed by  the  courts. 

"4.  The  business  of  operating  a 
railroad  differs  from  others  in  its 
nature,  in  its  relation  to  the  public, 
and  in  its  peculiar  dangers  to  em- 
ployees and  to  the  public,  so  as  to 
justify  special  regulation,  and  to 
that  end  the  separation  of  railroad 
companies  into  a  class  for  pur- 
poses of  legislation  having  for  its 
object  the  protection  of  their  em- 
ployees and  the  safety  of  the  pub- 
lic. 

"5.  Ch.  254,  Laws  of  1907,— 
amending  sec.  1816,  stats.  (1898), 
and  imposing  upon  every  railroad 
company  liability  for  all  injiuries 
sustained  by  any  employee  thereof 
(except  employees  working  in  shops 
and  offices)  while  engaged  in 
the  line  of  his  duty  as  such,  caused 
in  whole  or  in  greater  part  by  neg- 
ligence of  any  other  employee  of 
such  company, — is  designed  to  en- 
force greater  care  on  the  part  of 
the  companies  in  the  selection  of 
employees  and  thereby  to  secure 
not  only  protection  for  the  employ- 
ees but  the  safety  of  the  public,  and 
is  not  invalid  under  the  constitu- 
tional guaranties  as  to  due  process 
of  law  and  equal  protection  of  the 
laws. 

"6.  It  is  not  essential  to  the  va- 
lidity of  such  legislation  that  its 


operation  should  be  confined  to 
employees  actually  engaged  in  op- 
erating trains  or  incurring  risks 
peculiar  to  the  railroad  business, — 
the  special  regulation  having  ref- 
erence to  railroad  companies  as  a 
class,  and  not  necessarily  to  any 
particular  class  of  employees. 

"7.  Office  and  shop  employees 
of  railroad  companies  are  sufficient- 
ly distinct  in  their  employment  and 
relation  to  the  conduct  of  the  busi- 
ness to  justify  the  legislature,  with- 
in the  field  of  its  discretion  and  with 
regard  to  public  policy,  in  exempt- 
ing them  from  the  operation  of  the 
law." 

The  facts  were  the  plaintiff  an 
employee,  was  engaged  with  other 
employees  of  the  defendant  in  the 
construction  of  a  wire  fence  along 
the  defendant's  right  of  way.  The 
company's  foreman  had  directed 
them  to  take  certain  wire  off  an 
old  fence.  The  wire  was  held  in 
place  by  staples  and  these  were  to 
be  pulled  out.  Plain  tiff  was  advanc- 
ing toward  a  fence  post  with  a  ham- 
mer intending  to  pull  out  the  sta- 
ples, when  two  of  the  other  em- 
ployees by  puUing  upon  the  wire 
pulled  a  staple  out  of  the  post.  The 
staple  flew  into  the  air,  struck 
plaintiff  in  his  right  eye  and  blinded 
him.  Justice  Marshall  dissents. 
One  of  the  principal  grounds  urged 
in  such  dissent  relates  to  that  part 
of  the  statute  which  excepts  only 
"employees  working  in  shops  or 
offices",  as  ignoring  in  the  classifi- 
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ployees,  applies  only  to  railroad  companies  engaged  in  a 
general  railroad  business  for  the  carriage  of  passengers  and 
freight,  and  does  not  apply  to  a  private  railroad  used 
as  an  incident  to  conducting  a  private  business.^'  And 
it  would  seem  that  this  ruling  is  not  affected  by  the  defi- 
nition of  "railroad  company"  as  set  forth  in  the  1907  act. 

Statute  applies  to  contractors  engaged  in  straighten- 
ing a  piece  of  road. 

Contractors  engaged  in  grading  and  straightening  a 
piece  of  road  by  means  of  trams  and  employees  furnished 
by  the  railroad  company,  but  under  the  control  for  the 
time  being  of  such  contractors,  are  operating  a  railroad. ^^ 

What  law  governs. 
"In  any  action  brought  in  the  courts  of  this  state  by  a 
resident  thereof,  or  the  representative  of  a  deceased  resi- 
dent, to  recover  damages  in  accordance  with  this  act, 
where  the  employee  of  any  railroad  company  owning  or 
operating  a  railroad  extending  into  or  through  this  state 
and  into  or  through  any  other  state  or  states,  shaU  have 
received  his  injm-ies  in  any  other  state  where  such  railroad 
is  owned  or  operated,  and  the  contract  of  employment 
shall  have  been  made  in  this  state,  it  shall  not  be  compe- 
tent for  such  railroad  company  to  plead  or  prove  the  deci- 
sions or  statutes  of  the  state  where  such  person  shall  have 
been  injured  as  a  defense  to  the  action  brought  in  this 
state.  "1^ 

cation    hazards    peculiar    to    rail-  142  Wis.  154,  125  N.  W.  464;  Ladd 

roads.    The  dissenting  opinion  is  v.  Minneapolis,  St.  P.  &  S.  S.  M. 

very  logical  and  forcible  and  cer-  R.  Co.,  142  Wis.  165,  125  N.  W. 

tainly  -will  receive  consideration  by  468. 

the  profession.    Kiley  v.  Chicago,  13.    McKivergen   v.   Alexander 

M.  &  St.  P.  R.  Co.,  138  Wis.  215,  &  E.  L.  Co.,  124  Wis.  60,  102  N. 

119  N.  W.  309,  120  N.  W.  756.  W.  332. 

Chapter  254,  Laws  1907,  was  again  14.  Roe  v.  Winston,  86  Minn.  77, 

before  the  court  and  former  decis-  90  N.  W.  122. 

ion  adhered  to,  the  law  being  held  15.    Laws  1907,  C.  254.     Before 

not  to  violate  any  provision  of  the  this   statute   was  enacted,   it   was 

Federal  or  state  constitution.  KUey  held,  in  an  action  brought,  in  the 

V.  Chicago,  Mil.  &  St.  P.  R.  Co.,  Wisconsin  courts  against  a  railroad 
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§  736.  Common  law  rule. 

Quite  early  in  the  history  of  the  courts  of  this  state  and 
before  rules  applicable  to  the  relation  of  feUow-servant 
■were  clearly  defined,  decisions  were  made,  the  doctrine  of 
which  has  not  been  sustained  or  recognized.  It  was  first 
declared  that  an  express  messenger  in  the  employ  of  a 
railroad  company  injured  by  the  negligence  of  an  engineer 
coidd  not  recover  from  the  common  einployer  as  they 
were  fellow-servants  and  such  negUgenee  was  a  risk 
assumed.^® 

The  decision  was  evidently  correct  but  upon  a  second 
appeal  the  doctrine  thus  announced  was  denied  and  over- 
ruled, and  it  was  held  that  an  employee  might  recover 
from  the  master  for  an  injury  occasioned  by  the  negligence 
of  another  employee  engaged  in  the  same  busiaess,  imder 
the  general  rule  that  every  person  is  responsible  for  in- 
juries occurring  to  others  by  the  neghgence  of  his  servants 
while  in  the  execution  of  his  employment.^' 

Subsequently  where  it  appeared  that  a  baggageman, 
actiag  as  brakeman  was  injured  in  consequence  of  removal 
of  rails  while  repairs  were  being  made,  it  was  held  that  the 
injury  was  occasioned  by  the  act  of  co-employees  and  he 
could  not  recover.  The  court  say  they  dissent  from  the 
opinion  rendered  in  Chamberlain  v.  Railway  Co.,  11  Wis. 

company  for  an  injury  occurring  cars  caused  by  tte  carelessness  or 

in  Illinois,  caused  by  the  negligence  negligence  of  any  otter  employee, 

of  fellow-servants  in  the  operation  an  employee  on  one  train  injured 

of  trains,  the  law  of  IlUnois  will  be  by  the  negligence  of  the  employees 

presumed,  in  the  absence  of  proof  of   another  train   are   not   barred 

to  be  the  same  as  that  of  Wisconsin,  from  a  recovery  by  reason  of  the 

and    hence    under    the    Wisconsin  negligence  complained  of  being  the 

statute,  sec.  1816,  St.  1898,  which  act  of  a  feUow-servant.   McCarthy 

expressly  gives  a  right  of  action  v.  Whitcomb,  110  Wis.  113,  85  N. 

for   all   damages    sustained  with-  W.  707. 

in  Wisconsin  by  an  employee  en-  16.    Chamberlain  v.  Milwaukee 

gaged,  in  the  performance   of  his  &  Miss.  R.  Co.,  7  Wis.  367. 
duty    while     operating,     running,  17.     Chamberlain  v.  Milwaukee 

riding  upon  or  switching  passenger,  &  Miss.  R.  Co.,  11  Wis.  248. 
freight  or  other  trains,  engines  or 
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248,  in  respect  to  the  unbroken  current  of  judicial  opinion 
elsewhere.  ^^ 

Character  of  act  as  test. 

Whether  the  relation  of  co-employee  or  feUow-servant 
exists  between  the  different  employees  engaged  ia  the  same 
business  for  the  same  employer  is  not  determined  by  the 
rank  or  grade  of  either  servant,  but  by  the  character  of  the 
act  being  performed  by  them.  If  it  is  an  act  that  the  law 
implies  a  contract  duty  on  the  part  of  the  employer  to 
perform,  then  the  offending  employee  is  not  a  servant  but 
an  agent,  but  as  to  all  other  acts  he  is  a  servant.^' 

The  contract  duties  on  the  part  of  the  master,  such  as 
stated  by  the  New  York  court,  were  adopted  by  the  Wis- 
consin court  as  substantially  correct.^" 


18.  Moseley  v.  Chamberlain,  18 
Wis.  700.  Under  the  present  pre- 
vailing rule,  employees  engaged  in 
preparing  the  track  are  not  feUow- 
servants  of  those  whose  duties  re- 
quire their  use,  where  one  of  the 
latter  is  injured  through  the  negli- 
gence of  the  former. 

19.  Dwyer  v.  American  Express 
Co.,  82  Wis.  307,  52  N.  W.  304, 
33  Am.  St.  Rep.  44;  Heine  v.  Rail- 
way Co.,  58  Wis.  525,  17  N.  W. 
420;  Howland  v.  Railway  Co.,  54 
Wis.  226,  11  N.  W.  529;  Hoth  v. 
Peters,  55  Wis.  405,  13  N.  W.  219; 
Hulehan  v.  Railway  Co.,  68  Wis. 
520,  32  N.  W.  592;  Brabbitts  v. 
Railway  Co.,  38  Wis.  289;  Schultz 
V.  Railway  Co.,  48  Wis.  375,  4  N. 
W.  399;  MeClarney  v.  Railway 
Co.,  80  Wis.  278,  49  N.  W.  963. 

20.  "That  the  duty  of  the  master 
to  the  servant  or  his  implied  con- 
tract with  the  servant  requires  that 
the  servant  shall  be  under  no  risks 
from  the  imperfect  or  inadequate 
machinery  or  other  material  means 
and  appUanoes  or  from  unskillful 


or  incompetent  fellow-servants  of 
any  grade.  It  is  a  duty  or  contract 
to  be  afBrmatively  and  positively 
fulfilled  and  performed,  and  there 
is  not  a  performance  of  it  until 
there  has  been  placed  for  the  serv- 
ant's use  perfect  and  adequate 
physical  means,  and  for  his  help- 
mates fit  and  competent  fellow- 
servants,  or  due  care  used  to  that 
end.  That  some  general  agent 
clothed  with  the  power  and  charged 
with  the  duty  to  make  performance 
for  the  master,  has  not  done  his 
duty,  or  has  not  done  it  well, 
neither  shows  a  performance  by 
the  master  nor  excuses  the  master's 
non-performance.  It  is  for  the 
master  to  do  by  himself,  or  some 
other  and  when  it  is  done,  then, 
and  not  till  then  his  duty  is  met 
or  his  contract  kept."  Say  the 
court:  "The  servant  then  takes 
the  risk  of  the  emplo3Tnent  and  of 
a  f ailm-e  of  the  machinery  from  any 
latent  defects  not  discovered  by 
practical  tests,  and  this  court 
moreover  has  held  expressly  that 
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Repairmen  and  inspectors  as  fellow-servants. 
If  a  servant  is  engaged  in  inspecting  or  repairing,  he  is 
exercising  a  non-delegable  duty  of  the  master  so  that 


the  negligence  or  misconduct  of 
the  offlcer  or  employee,  whose 
duty  it  is  to  attend  to  these  things, 
and  who  pro  haec  vice  represents  the 
company  in  the  matter,  is  the  neg- 
ligence or  misconduct  of  the  com- 
pany itself."  Citing  Craker  v.  The 
Chicago  &  N.  W.  R.  Co.,  36  Wis. 
657.  It  was  further  stated  that  "it 
was  the  plain  duty -of  the  company 
to  use  due  care  and  skiU  in  provid- 
ing suitable  and  safe  machinery  for 
the  plaintiff  to  operate  and  to 
adopt  or  apply  all  reasonable  and 
usual  tests  to  discover  any  defects 
in  the  appliances  (a  brake  rod). 
This  is  the  degree  of  diligence 
which  this  court  has  decided  the 
law  imposes  on  such  corporations." 
Smith  V.  Chicago  Mil.  &  St.  P.  R. 
Co.,  42  Wis.  520.  Failure  to  make 
a  runway  safe  held  a  failure  to 
furnish  a  safe  place,  rather  than  a 
failure  in  regard  to  a  mere  detail 
of  the  work  in  DriscoU  v.  Allis- 
Chalmers  Co.,  144  Wis.  451,  129 
N.  W.  401. 

Detective  hiding  on  hand  car 
and  those  opeeating  cab.  a 
person  employed  as  a  detective 
was  injured  while  riding  upon  a 
hand  car  at  the  direction  of  the 
company.  The  defective  manner  in 
which  the  planks  were  laid  at  a 
crossing  and  the  speed  at  which 
the  car  was  moved  were  the  alleged 
cause  of  negligence.  It  was  held 
that  he  did  not  assume  the  risk 
of  injury,  either  from  the  unfitness 
of  such  means  of  conveyance  or 
by  any  negligence  of  those  running 
the  car.   They  were  not  his  fellow- 


servants.  Pool  V.  C,  M.  &  St. 
P.  R.  Co.,  53  Wis.  657,  11  N.  W. 
15,  56  Wis.  227,  14  N.  W.  46. 

Carpenter  gang  and  oiler  of 
MACHINE.  A  carpenter  "gang" 
whose  duty  it  is  to  replace  planks 
about  a  machine  called  the  "bloom 
rolls",  after  their  removal  for  the 
purpose  of  attaching  new  roEs, 
are  not  feUow-servants  of  one  em- 
ployed to  oU  the  machine,  and  their 
negligence  in  replacing  the  planks 
is  the  negligence  of  the  employer. 
Eingartner  v.  Illinois  Steel  Co.,  94 
Wis.  70,  68  N.  W.  664,  59  Am.  St. 
Rep.  859,  34  L.  R.  A.  503.  Such 
neglect  had  the  effect  to  render 
the  place  of  work  unsafe. 

Foreman  coNSTRacTiNG  sema- 
phore AND  OPERATOR.  A  foreman 
and  his  assistants  under  and  by 
whom  a  semaphore  was  constructed 
and  erected,  are  not  feUow-serv- 
ants  of  one  engaged  in  operating 
them.  The  employee  was  injured 
by  one  of  the  rungs  falling  out  from 
being  loose.  His  place  of  work  was 
thus  rendered  unsafe.  Welty  v. 
Lake  Superior  T.  &  T.  R.  Co.,  100 
Wis.  128,  75  N.  W.  1022. 

Employee  selecting  appli- 
ances. Wherean  employee  had  au- 
thority to  represent  the  master  in 
designating  the  particular  horse  to 
be  used  in  the  work,  and  it  appear- 
ing the  horse  so  designated  was 
vicious  and  had  a  propensity  to 
kick  persons,  and  such  propensity 
was  known  to  such  employee, 
in  respect  to  such  matter,  he  was 
not  a  co-employee  of  a  servant 
injured  by  such  horse  kicking  him, 
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if  the  former  is  negligent  in  regard,  thereto  his  negligence 
is  that  of  the  master,  and  the  fellow-sarvant  rule  does 
not  apply.  ^^ 

On  the  other  hand,  when  the  master  has  provided  for 
the  servant  a  safe  place  to  work,  safe  tools  and  appliances, 
and  competent  and  careful  co-employees,  and  has  given 
sufficient  warning  of  hidden  or  latent  dangers,  he  may  com- 
mit to  the  employee  the  details  of  the  work  including  in- 
cidental repairs  or  readjustment  of  machinery  which  can 


when  hitching  him  to  a  cart,  but 
was  a  vice  principal. .  WysacM  v. 
Wisconsin  Lakes,  I.  &  C.  Co.,  121 
Wis.  96,  98  N.  W.  950. 

21.  Grams  v.  C.  Reiss  Coal  Co., 
125  Wis.  1,  102  N.  W.  589.  A  rail- 
road brakeman  was  injured  while 
coupling  his  section  of  a  train,  and 
there  was  evidence  tending  to 
show  that  the  injury  was  caused  by 
the  use  of  a  defective  switch  en- 
gine, and  that  the  foreman  of  the 
shops,  whose  duty  it  was  to  make 
repairs,  had  notice  of  the  defect. 
It  was  held  that  the  case  within 
the  rule  that  the  duty  to  furnish 
and  maintain  appliances  reason- 
ably safe  for  the  use  of  workmen 
was  personal  to  the  master,  and 
that  such  foreman  was  not  a  fellow- 
servant  of  the  injured  employee. 
Brabbitts  v.  C.  &  N.  W.  R.  Co., 
38  Wis.  289.  The  same  rule  was 
held  to  be  applicable  where  a  serv- 
ant was  injured  by  a  defective 
brake  rod.  It  was  said:  "The 
neglect  or  misconduct  of  the  officer 
or  employee  whose  duty  it  is  to 
attend  to  those  things,  and  who 
pro  hac  vice  represents  the  com- 
pany in  the  matter,  is  negligence 
or  misconduct  of  the  company 
itself."  Smith  v.  C.  M.  &  St.  P. 
R.  Co.,  42  Wis.  520.  Where  one  of 
a  crew  working  with  a  pile  driver 


was  injiu-ed  by  its  defective  con- 
dition from  want  of  repairs  and 
it  appeared  that  the  foreman  in 
charge  had  full  authority  in  the 
premises  to  cause  the  repairs  to  be 
made,  it  was  held  that  his  neglect 
in  the  matter  was  the  neglect  of 
the  master,  and  not  that  of  a  co- 
employee.  Schultz  V.  C.  M.  &  St. 
P.  R.  Co.,  48  Wis.  375,  4  N.  W. 
399.  Where  the  hand-hold  upon 
an  engine  used  by  a  lumber  com- 
pany operating  a  railroad  in  con- 
nection with  their  business,  was 
out  of  repair,  and  the  engineer, 
after  the  day's  work  was  done 
(whether  at  the  request  of  the 
master  does  not  appear),  inade- 
quately fixed  or  repaired  the  same, 
fastening  the  lower  end  with  a 
wire,  and  a  brakeman  was  injured 
while  using  it,  it  was  held  that  the 
engineer  was  not  a  feUow-servant 
of  the  brakeman,  but  that  as  to 
such  act  he  was  performing  a 
master's  duty  and  hence  the  master 
was  liable.  It  must  have  been 
held  that  such  temporary  repairs 
were  other  than  such  as  could  be 
claimed  as  being  a  part  of  the 
detail,  something  more  than  in- 
cidental. Beach  v.  Bird  &  Weils 
Lbr.  Co.,  135  Wis.  550,  116  N. 
W.  245. 
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easily  be  made  by  the  employees  themselves  from  proper 
materials  furnished  by  the  master,  and  such  servants 
thus  prosecuting  the  work  or  making  such  readjustment  or 
incidental  repairs,  become  feUow-servants,  whatever  their 
rank,  so  that  the  negligence  of  one  by  which  others  are 
injured,  is  the  negligence  of  a  fellow-servant.^^ 

Employees    charged    with    duty    of    instructing    or 
warning. 

The  rule  in  this  state  is  that  the  duty  to  warn  and 
instruct  an  inexperienced  servant  is  also  personal  to  the 
master,  and  that  the  servants  charged  with  such  duty  are 
not  fellow-servants  of  those  to  whom  instruction  and 
warrdng  is  required.  ^^ 


22.  Williams  v.  North  Wisconsin 
Lumber  Co.,  124  Wis.  528,  102 
N.  W.  589.  A  person  making  in- 
cidental repairs  and  readjustment 
of  appliances  is  doing  servant's 
duty  for  his  master  and  hence  a 
fellow-servant  of  co-employees, 
while  those  who  make  repairs  and 
readjustments  which  are  unusual 
in  their  nature  and  permanent  in 
their  character,  or  such  as  require 
a  skilled  mechanic,  are  acting  in 
the  master's  place,  is  a  vice-prin- 
cipal. Grams  v.  C.  Reiss  Coal  Co., 
125  Wis.  1,  102  N.  W.  589.  With 
respect  to  ordinary  repairs  the 
doctrine  of  the  court  as  stated,  is 
that  such  incidental  repair  and 
readjustment  of  parts  of  appliances 
as  arose  within  the  detail  of  the 
work  in  the  ordinary  prosecution 
of  a  business,  and  which  can 
easily  be  remedied  by  workmen, 
are  not  classed  with  those  which 
are  unusual  in  their  nature  and 
permanent  in  their  character  or 
which  are  such  as  require  the  help 
of  a  skilled  mechanic.  A  person 
making  such  incidental  repairs  is 
doing    a    servant's    duty    for    his 


master  and  is  a  fellow-servant  to 
all  employed  in  the  common  service, 
while  those  who  make  repairs  and 
readjustments  which  are  unusual 
in  their  nature  and  permanent  in 
their  character,  or  such  as  require 
a  skilled  mechanic,  are  acting  in 
the  master's  place  or  as  a  vice- 
principal  to  those  employed  with 
them  in  their  master's  business. 
This  rule  appUed  to  the  incidental 
repairs  in  about  a  derrick  made 
necessary  from  its  daily  use.  Grams 
V.  C.  Reiss  Coal  Co.,  125  Wis.  1, 
102  N.  W.  589. 

23.  Jones  v.  Florence  Mining 
Co.,  66  Wis.  268,  28  N.  W.  207, 
57  Am.  Rep.  269;  Nadau  v.  White 
River  Lbr.  Co.,  76  Wis.  120,  43 
N.  W.  1135,  20  Am.  St.  Rep.  29. 
Where  a  foreman  whose  duty  it 
is  to  instruct  a  young  and  inex- 
perienced employee  as  to  the 
dangers  attending  his  employment 
fails  so  to  do,  such  neghgence  is 
that  of  the  company,  as  it  relates 
to  a  duty  personal  to  the  master. 
Nadau  v.  White  River  Limiber 
Co.,  76  Wis.  120,  43  N.  W.  1135, 
20  Am.  St.  Rep.  29:   Klochinski  v. 
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However,  the  rule  is  that  the  duty  of  giving  warning  and 
signals  as  to  transitory  perils  may  be  delegated.*^ 


Shores  Lumber  Co.,  93  Wis.  417, 
67  N.  W.  934.  Where  defendant's 
agent  requested  a  boy  fourteen 
years  old  of  ordinary  health  and 
intelligence  to  assist  him  in  putting 
trucks  under  a  binder  and  the  boy 
was  injured  by  the  negligence  of 
the  agent  in  allowing  the  binder 
to  tip  over  while  he  was  so  em- 
ployed, it  was  said:  "If  there  was 
serious  danger  and  hazard  in  the 
work,  which  was  not  obvious  and 
which  a  boy  of  plaintiff's  age  and 
intelligence  would  not  be  expected 
to  know,  then  he  was  entitled  to  be 
warned  of  such  danger  and  the 
failure  of  the  agent  to  so  warn  him 
would  constitute  negligence  on  the 
part  of  the  defendant,  for  in  this 
respect  he  was  undoubtedly  a  vice- 
principal.  If,  however,  there  was 
no  failure  of  duty  in  this  respect, 
the  subsequent  failure  of  the  agent 
to  properly  block  the  machine 
would  be  simply  the  negligence  of 
a  co-employee  for  which  defendant 
would  not  be  responsible."  Wagner 
V.  Piano  Mfg.  Co.,  110  Wis.  48, 
85  N.  W.  643.  The  "shift  boss" 
in  a  mine  whose  business  it  is  to 
direct  miners  where  to  work.  In 
performing  that  duty,  acts  in  the 
capacity  of  master  or  vice  principal, 
and  if  such  boss  knows  of  a  con- 
cealed danger,  such  as  an  unex- 
ploded  blast  at  the  place  where  he 
sets  a  miner  at  work,  of  the  exist- 
ence of  which  the  latter  is  ignorant 
and  unable  with  ordinary  care  to 
ascertain,  and  does  not  inform  him 
thereof,  the  master  is  liable  for 
injury  to  such  miner  caused  there- 
by. McMahon  v.  Ida  Mining  Co., 


95  Wis.  308,  70  N.  W.  478,  60  Am. 
St.  Rep.  117. 

Employee  directing  and  as- 
sioninq  another  to  his  duties. 
It  was  stated  that  an  employee 
whose  employment  was  that  of 
feeding  a  planer,  was  in  the  per- 
formance of  such  duty  a  fellow- 
servant  of  another  employee  at 
the  same  machine,  but  that  in 
diercting  and  assigning  such  em- 
ployee to  his  duties  he  was  a  vice- 
principal.  It  is  stated  in  the 
opinion  that  it  appears  it  was  not  a 
function  of  the  feeder  of  the  planer 
to  give  directions  to  plaintiff  or 
any  one  else  to  do  the  work  the 
boy  was  directed  to  do,  to  empty 
the  hopper,  yet  it  is  further  stated: 
"We  cannot  agree  with  counsel 
that  the  jury  might  not  have  found 
that  in  assigning  plaintiff  to  this 
dangerous  duty  his  act  was  in 
the  capacity  of  vice-principal." 
The  court  held  that  the  judgment, 
rendered  upon  a  direction  of  a 
verdict  for  the  defendant,  should 
be  reversed.  Horn  v.  La  Crosse 
Box  Co.,  123  Wis.  399,  101  N.  W. 
935. 

24.  In  one  case,  however,  this 
rule  was  not  applied.  An  employee, 
while  working  at  iiight  on  the  re- 
pair force  in  defendant's  yard,  was 
struck  and  injured  by  a  rapidly 
moving  detached  car  which  had 
been  kicked  by  a  switch  engine 
upon  the  main  track  without  any 
person  or  light  on  its  front  end  to 
give  warning  of  its  approach.  The 
foreman  had  directed  a  brakeman 
to  ride  the  oar,  but  instead  of 
mounting  the  forward  end  he  took 
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his  position  upon  the  rear  of  the 
car.  It  was  said:  "Evidently  the 
riding  of  cars  in  the  night  time, 
by  a  brakeman  or  employee  on  the 
front  end  with  a  lantern,  may 
serve  to  signal  the  approach  of  the 
car  or  cars,  and  regulate  or  stay 
their  course  by  means  of  the 
brakes,  and  operates  as  a  precau- 
tion calculated  to  prevent  accident 
and  injury  to  the  workman  in  the 
yard.  It  may  be  properly  consid- 
ered as  a  reasonable  precaution 
and  measure  of  safety  which  it  was 
the  duty  of  the  company  to  take 
for  that  piurpose,  and  in  that  view 
the  servant  of  the  company  riding 
the  coach  in  the  present  case  was 
charged  by  the  company,  through 
the  foreman,  with  the  duty  the 
company  owed  the  plaintiff  and 
others  of  its  employees  at  work  in 
the  yard.  He  was  the  agent  of  the 
company  for  the  performance  of 
that  duty,  and  his  failure  to  prop- 
erly perform  it  is  to  be  imputed  to 
the  company,  and  its  liability  for 
its  non-performance  would  still  re- 
main. Promer  v.  Mil.  Lake  Shore  & 
W.  R.  Co.,  90  Wis.  215,  63  N.  W. 
90,  48  Am.  St.  Rep.  905.  It  was 
inconsistent  with  the  decisions  of 
other  courts  where  the  same  ques- 
tion was  involved.  Potter  v.  N.  Y., 
C.  &  H.  R.  R.  Co.,  136  N.  Y.  77, 
32  N.  E.  603;  Central  R.  Co.  of 
New  Jersey  v.  Keegan,  160  U.  S. 
259.  Subsequently,  however,  a 
similar  question  was  before  the 
court  and  a  decision  more  con- 
sistent with  the  doctrine  of  this 
court  as  expressed  in  prior  and 
subsequent  cases  declared.  It  was 
thus  expressed:  "It  is  undoubt- 
edly true  that  when  the  employ- 
ment is  in  its  nature  perilous,  it  is 
the  duty  of  the  master  to  provide 


reasonable  and  necessary  precau- 
tions and  safeguards  against  such 
perils,  and  that  no  delegation  of 
that  duty  can  relieve  >iiTn  from  re- 
sponsibility for  failure  to  perform 
it.  If  injury  to  employee  is  to  be 
apprehended  from  starting  of  ma- 
chinery or  from  passage  of  cars,  as 
in  Promer  v.  Mil.  L.  S.  &  W.  R. 
Co.,  90  Wis.  215,  and  that  danger 
can  be  avoided  by  reasonable  pre- 
cautions in  the  way  of  warning  or 
otherwise,  it  may  weU  be  the  duty 
of  the  master  to  make  provision 
and  give  direction  for  such  pre- 
cautions; but  when  he  does  so 
he  fulfills  his  duty.  If  reasonable 
care  would  require  that  a  co-em- 
ployee be  provided  to  give  warning, 
it  would  be  necessary  for  the  mas- 
ter to  provide  one;  but  if  he  prop- 
erly selected  and  instructed  a 
competent  man  for  that  purpose, 
he  would  no  more  be  responsible 
for  a  failure  of  the  warning  through 
negligence  of  such  servant,  than 
he  would  for  the  results  of  the 
negligence  in  the  performance  of 
any  other  duty  by  a  co-employee. 
That  is  one  of  the  risks  assumed 
by  the  other  servants."  It  was 
further  stated  that  "this  was  the 
fuU  scope  of  the  decision  of  this 
court  in  Promer  v.  Railway  Co. 
supra.  The  only  point  there  de- 
cided was  that  the  question  should 
have  been  submitted,  whether  the 
company  had  prescribed  sufficient 
regulations  to  guard  against  in- 
juries to  its  employees  from  moving 
about  cars,  in  its  yards.  If  there 
is  anything  in  the  opinion  in  that 
ease  which  can  be  construed  as 
holding,  that  after  due  and  suffi- 
cient regulation  providing  for  pre- 
cautions by  a  fellow-servant,  his 
negligence   could   impose   liability 
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DetaUs  of  work. 

Servants  engaged  in  a  mere  detail  of  the  work,  where 
neghgent,  are  fellow-servants.^^ 

This  rule  has  already  been  considered  in  connection 
with  incidental  repairs. 


on  the  employer,  such  construction 
is  contrary  to  the  well  settled  law 
in  this  state  and  not  intended  in 
that  case."  The  injury  in  this  case 
resulted  from  the  negligence  of  the 
scraper  man  in  starting  his  ma- 
chine (used  in  unloading  coal  from 
a  vessel),  without  signal  from  the 
rigger,  with  whom  plaintiff  was 
working.  The  plaintiff's  conten- 
tion was  that  it  also  resulted  from 
the  omission  of  the  hatch  man  to 
give  warning.  It  was  held  they 
were  all  fellow-servants  engaged  in 
a  common  undertaking  of  unloading 
coal  from  the  same  boat,  and  under 
common  direction  with  the  con- 
trol over  the  other.  Portance  v. 
Lehigh  Valley  Coal  Co.,  101  Wis. 
574,  77  N.  W.  875,  70  Am.  St.  Rep. 
942.  The  court  very  recently  held 
with  respect  to  shunting  cars  that 
the  moving  of  cars  through  a  rail- 
road yard  in  which  various  em- 
ployees are  constantly  working  in 
and  about  the  tracks  without  any 
signal  or  lookout  at  the  forward 
end  of  the  moving  cars,  wiU  sup- 
port a  finding  of  negligence  in  an 
action  for  injuries  to  a  servant 
caused  thereby  if  it  had  prescribed 
no  rule  requiring  such  precautions. 
It  may  be  the  negligence  of  fellow- 
servants  if  they  fail  to  comply  with 
with  sufficient  and  adequate  rules. 
Sparks  v.  Wisconsin  Cent.  R.  Co., 
139  Wis.  108,  120  N.  W.  858. 
Where  a  shift  boss  did  not  know 
that  the  wires  had  been  removed 
from  an  unexploded  blast,  and  he 


informed  miners  that  there  were 
unexpected  blasts,  and  the  wires 
remained  in  the  other  two,  and  the 
former  exploded  while  being  drilled 
by  them,  the  master  was  not  liable. 
It  was  said  if  the  injury  was  caused 
by  the  negligence  of  a  co-employee 
the  master  was  not  liable.  McMahon 
v.  Ida  Mining  Co.,  101  Wis.  102, 
76  N.  W.  1098.  Where  a  railroad 
company  provides  a  watchman  to 
guard  an  employee  from  danger 
while  at  work  under  a  car,  his 
neglect  of  duty  in  this  respect  is 
the  neglect  of  fellow-servants.  Lueb- 
ke  V.  C.  M.  &  St.  P.  R.  Co.,  63 
Wis.  91,  23  N.  W.  136,  53  Am. 
Rep.  266. 

25.  This  detail  rule  was  an- 
nounced where  the  alleged  negli- 
gence of  a  superintendent  of  a  lum- 
ber company  operating  an  electric 
light  plant,  in  directing  the  current 
to  be  turned  on  to  test  the  operation 
of  a  dynamo,  after  making  a  change 
in  the  armature,  without  notifying 
an  employee  who  was  engaged  in 
splicing  a  wire  in  the  street,  re- 
sulting in  the  death  of  such  by 
the  current.  The  question  as  to 
whether  the  duty  lay  to  warn  the 
servant  of  such  increased  danger 
is  not  referred  to.  except  in  the 
general  statement  that  it  is  the 
personal  duty  of  the  master  to 
give  warning  of  hidden  or  latent 
dangers.  Williams  v.  North  Wis- 
consin Lbr.  Co.,  124  Wis.  328,  102 
N.  W.  689.  A  lineman  of  an  electric 
lighting  company  was  killed  by  a 
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Servants  engaged  in  constructing  appliances,  and 
adjustment. 
A  very  able  and  interesting  discussion  of  the  rule  to  be 
applied  where  the  master  commits  the  work  of  construct- 
ing appliances  or  their  adjustment  to  his  employees,  under 
the  direction  of  a  foreman  or  other  superior,  was  indulged 
in  by  this  court.  The  reasoning  is  important  here,  as  the 
conclusion  reached  by  the  court  is  that  which  quite  gener- 
ally prevails  in  most  other  jurisdictions.  It  is  said: 
"Whether  a  particular  structure  or  appliance  is  one  for 
which  the  master  is  responsible  to  his  servant  may  depend 
upon  circumstances,  including  the  natxu-e  and  scope  of  the 
employment  of  those  engaged  in  its  preparation  and  use. 
It  may  depend  upon  the  question  whether  the  direction 


high  potential  ciirrent  while  en- 
gaged in  repairing  ■wires.  He  was 
Bet  at  work  by  defendant's  superin- 
tendent, it  being  customary  to  turn 
off  high  potential  currents  during 
the  making  of  such  repairs.  It  was 
held  that  the  negligence,  if  any,  of 
the  superintendent  was  not  the 
negligence  of  a  fellow-servant.  The 
court  states  that  this  case  is  dis- 
tinguished from  the  above  case  of 
Williams  v.  North  Wis.  Lbr.  Co., 
as  follows:  "In  the  latter  (Williams 
ease)  the  lineman  and  the  super- 
intendent who  turned  on  the  cur- 
rent were  engaged  in  a  common 
employment  of  repairing  the  plant 
and  so  were  fellow-servants,  in 
the  former  the  current  was  either 
turned  on  in  the  regular  operation 
of  the  plant,  or  there  was  a  failure 
to  temporarily  cease  such  opera- 
tion. In  either  event,  if  the  super- 
intendent was  the  one  who  acted  or 
failed  to  act,  his  relation  to  the 
lineman  was  not  that  of  a  fellow- 
servant."  The  court  does  not  state 
why.  Zentner  v.  Oshkosh  Gas 
Light  Co.,  126  Wis.  196,  105  N. 
2  M.  &  S.— 66 


W.  911.  The  rule  heretofore  stated 
in  respect  to  the  relation  of  serv- 
ants who  are  engaged  in  the  mere 
detail  of  the  work,  was  said  to 
apply  where  a  mere  foreman  en- 
gaged with  a  crew  of  assistants, 
supplied  with  suitable  material 
and  appliances,  in  removing  a 
machine  from  a  car  to  the  master's 
factory,  and  that  he  was  a  fellow- 
servant  with  the  members  of  the 
crew,  and  that  the  master  was  not 
liable  for  his  fault  in  failing  to 
choose  a  proper  plan  for  the  re- 
moval of  the  machine  or  in  omit- 
ting to  exercise  due  care  to  inform 
his  assistants  of  the  danger  of  the 
operation.  Where,  however,  it 
appeared  the  general  manager  '(who 
the  court  held  was  a  viee-principal) 
arrived  on  the  ground  while  the 
work  was  being  done,  and  assumed 
charge  of  the  work,  it  was  held, 
the  master  was  chargeable  with 
his  knowledge  and  approval  of  the 
manner  the  work  was  done,  the 
same  as  if  the  manager  had  laid 
out  the  plan  lor  the  work  at  the 
outset,    and    that    he    could    not 
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and  charge  of  the  work  is  confided  to  the  workmen  or 
some  of  them  or  retained  by  the  employer  or  left  unpro- 
vided for.  If  the  employer  directs  his  workmen  to  do 
certain  work,  leaving  it  to  them  to  provide  the  structure 
and  apphances  required  for  its  prosecution,  he  may  be 
responsible  only  for  care  in  selection  of  men  and  materials 
assigned  for  it.  But  if  he  simply  employs  them  to  work 
under  his  direction,  giving  them  no  charge  of  responsi- 
bility in  regard  to  the  result  to  be  accompUshed  or  the 
appliance  to  be  used,  that  responsibility  remains  with 
him.  The  negligence  of  fellow- workmen  for  which  the 
master  is  held  to  be  exempt  from  responsibility,  is  negli- 
gence in  respect  to  that  which  the  workman  undertook 
or  were  set  to  do."  Speaking  with  reference  to  staging, 
it  is  said:  "But  where  the  master  retains  no  supervision 
over  the  erection  of  the  staging,  gives  no  directions  in 


escape  liability  for  what  occurred 
upon  the  plea  that  the  negligence 
was  that  of  a  foreman,  a  fellow- 
servant.  Hamann  v.  Milwaukee 
Bridge  Co.,  127  Wis.  560, 106  N.  W. 
1081.  Runway  over  trench  held 
not  a  mere  detail  of  the  work.  Dris- 
coU  V.  Allis-Chalmers  Co.,  144  Wis. 
451,  129  N.  W.  401.  Where  the 
shifting  and  placing  of  tripper  used 
in  unloading  coal  upon  a  dock  was 
merely  a  detail  in  the  operation  of 
the  apparatus,  done  frequently 
in  unloading  vessels,  there  being 
no  defect  in  the  apparatus  or  the 
system  by  which  it  was  generally 
operated,  the  placing  of  the  tripper 
by  the  foreman  of  the  crew  was  the 
act  of  a  feUow-servant  of  an  em- 
ployee injured,  if  negligently  done. 
In  such  a  case  the  facts  that  the 
foreman  had  authority  to  hire, 
discharge  and  direct  the  dock  force 
and  was  charged  with  the  duty  to 
see  that  the  docks  were  so  operated 
as  to  be  safe,  and  to  provide  nec- 
essary lights,  signals  and  warnings, 


did  not  render  him  other  than  a 
feEow-servant  while  performing  the 
act  mentioned.  Okousld  v.  Penn. 
iS;  Ohio  Coal  Co.,  114  Wis.  148, 
90  N.  W.  429.  An  employee  was 
injured  while  assisting  in  unloading 
a  spar  from  a  scow  by  one  of  the 
skids  over  which  the  spar  was 
being  hauled  flying  up  and  striking 
him.  The  sHds  were  constructed 
of  timber,  and  placed  on  blocks 
by  the  gang  of  workmen  with  whom 
the  intestate  was  working.  Neither 
the  timbers  or  blocks  were  de- 
fective. The  preparation  of  the 
sMdway  and  the  blocking  thereof 
was  a  mere  detail  of  the  work  of  the 
gang.  It  was  said  if  the  skid  which 
flew  up  was  improperly  placed  or 
blocked  by  one  of  the  other  laborers 
of  the  gang  or  if  the  first  spar 
was  prematurely  moved,  the  fault 
was  that  of  a  co-employee,  the 
risk  of  which  was  assumed  by  the 
deceased.  Liermann  v.  Milwaukee 
Dry  Dock  Co.,  110  Wis.  599,  86 
N.  W.  182. 
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regard  to  it,  but  provides  suitable  materials  therefor  and 
entrusts  the  duty  of  its  erection  to  sMlful  workmen,  he  is 
not  liable  to  one  of  the  workmen  for  injuries  resulting 
from  the  faUing  of  the  staging,  though  it  was  insufficiently 
built.  "2« 

Employees  charged  with  duty  of  selecting  materials. 
The  same  reasoning  and  rule  is  apphed  where  it  is  a  part 
of  the  duties  of  employees  to  select  from  materials  fur- 
nished by  the  master,  some  for  the  use  of  other  servants, 
and  injury  is  caused  by  the  selection  of  such  as  are  unfit, 
there  being  sufficient  that  are  fit  and  suitable  to  select 
from.  Such  servants  so  selecting  the  material  are  perform- 


26.  The  plaintiff,  a  mason,  em- 
ployed with  other  masons,  carpen- 
ters and  section  men  in  the  erec- 
tion of  a  water  tank  and  wind  miU 
for  the  defendant  railroad  company, 
was  injured  by  the  falling  of  a  por- 
tion of  the  frame  work  for  the  wind 
mill  which  he  was  assisting  to 
raise.  The  apparatus  for  raising 
such  frame  work  consisted  of  a 
windlass  or  crab,  tackle  blocks, 
ropes,  the  water  tank  itself,  and 
an  anchor  post  set  in  the  ground 
about  sixty  feet  distant  all  of  which 
had  been  adjusted  and  placed  in 
position  under  the  direction  of  the 
foreman.  The  faU  of  the  frame 
work  was  caused  by  the  giving  way 
of  the  anchor  post,  which  had  not 
been  set  in  the  ground  to  a  suffi- 
cient depth.  It  was  argued  that  as 
the  structure  was  being  raised  by 
appliances,  that  the  rule  of  the 
master's  duty  to  furnish  safe  and 
suitable  appliances  to  do  the  work 
applied.  To  this  the  reply  was  that 
there  was  no  sufficient  reason  for 
saying  the  defendant  was  under 
obligation  to  furnish  the  men  em- 
ployed to  erect  the  structures, 
with  a  machine  or  instrumentality 


for  raising  the  bents,  in  a  complete 
condition  ready  for  use.  There  was 
no  claim  that  the  materials  and 
appliances  provided  were  not  suit- 
able and  sufficient  for  the  purpose 
intended.  They  were  in  a  detached 
condition  and  necessarily  had  to  be 
adjusted  on  the  ground,  but  say 
the  court:  "But  the  defendant  did 
not  contract  with  the  plaintiff  that 
the  various  appliances  should  be 
put  in  order  fit  for  use  before  he 
went  to  work.  On  the  contrary 
it  was  what  the  foreman  (Books) 
with  his  gang  of  men,  including  the 
plaintiff,  was  employed  to  do,  to 
take  the  materials  of  stone  and 
wood,  and  all  other  appliances 
and  buUd  the  piers,  construct  the 
tank,  frame  the  bents,  adjust  the 
machinery  and  hoist  the  bents  to 
their  proper  position.  ...  It 
is  unsound  reasoning  to  compare 
this  hoisting  apparatus  to  a  steam 
engine,  a  railroad  car  or  to  some 
machine  which  is  all  adjusted,  so 
that  its  efficiency  can  be  ascertained 
before  the  servant  is  called  upon 
to  use  it."  Pesehel  v.  Chicago,  Mil. 
&  St.  P.  R.  Co.,  62  Wis.  338,  21 
N.  W.  926. 
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ing  the  duties  of  fellow-servants,  and  are  feUow-servants 
with  the  employees  who  are  to  use  them,  though  not  at 
work  at  the  time.  And  though  such  material  is  to  be  used 
in  making  a  working  place,  such  as  a  bridge  to  carry 
material  from  a  car  to  an  adjacent  building,  the  master 
is  not  liable,  ^^ 

Common  service — Different  departments. 

Notwithstanding  the  firm  position  this  court  had  taken 
and  held  for  more  than  a  quarter  of  a  century  upon  the 
question  of  fellow-servants,  repudiating  all  theories  except 
that  of  the  character  of  the  emplojrment,  the  sole  test 
being  whether  the  persons  concerned  are  employed  in  the 
same  general  enterprise,  regardless  of  whether  they  are  at 
the  particular  time  engaged  in  the  same  branch  of  work  or 
not,  it  was  quite  recently  held,  that  one  employed  for  the 
special  work  of  breaking  up  with  dynamite  the  frozen 


27.  Van  de  Heuvel  v.  National 
Furniture  Co.,  84  Wis.  636,  54  N. 
W.  1016.  The  facts  in  the  case  of 
Cadden  v.  American  Steel  Barge 
Co.,  88  Wis.  409,  60  N.  W.  800, 
are  quite  different  from  the  cases 
above  referred  to,  and  well  illus- 
trate the  distinction  between  an 
appliance  furnished  complete  and 
one  which  is  to  be  constructed  by 
the  employees  themselves  as  a  part 
of  the  work  they  are  required  to 
do.  The  facts  were  that  a  riveter 
at  work  upon  a  vessel  in  process  of 
construction  was  injured  by  reason 
of  the  improper  manner  in  which 
a  scaffold  had  been  suspended  and 
adjusted  for  him  to  work  upon.  It 
was  the  custom  and  understanding 
that  all  scaffolds  should  be  suppKed 
for  the  riveters  by  the  defendant 
and  placed  in  position  and  ad- 
justed by  men  employed  by  de- 
fendant for  that  special  purpose 
and  doing  the  work  under  its 
supervision  and  that  the  riveters 


should  give  no  assistance  or  di- 
rection except  to  indicate  where  the 
scaffolds  should  be  placed.  The 
contention  on  the  part  of  the  de- 
fendant was  that  the  workmen 
whose  duty  it  was  to  construct  and 
adjust  such  scaffolds,  were  fellow- 
servants  of  those  workmen  who 
were  to  use  it,  and  thus  sought  to 
apply  the  rule  in  reference  to  the 
construction  of  staging  and  scaf- 
folds, where  the  employer  furnishes 
the  materials  and  the  workmen 
construct  or  adjust  it.  The  court 
held  that  such  contention  could 
not  be  sustained.  That  it  was  the 
duty  of  the  defendant  to  furnish 
his  employees  a  reasonably  safe 
place  to  work.  That  the  scaffold 
builders  were  not  engaged  in  the 
common  service  or  employment  of 
the  plaintiff,  but  in  an  entirely 
different  service,  namely  in  dis- 
charging for  the  defendant  under 
its  direction,  the  duty  it  owed  as 
master  to  the  plaintiff  as  its  servant. 
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ground  -where  a  mill  was  to  be  erected,  was  not  a  feUow- 
servant  of  a  workman  engaged  in  excavating  the  earth, 
who  beyond  assisting  in  driving  the  holes  in  which  the 
charges  of  dynamite  were  placed,  took  no  part  in  the 
separate  and  distinct  operation  of  blasting;  and  hence 
the  common  master  was  Uable  to  such  workman  for  in- 
juries resulting  from  the  negligence  of  the  blaster.  The 
reasoning  is  that  such  blasting  was  intrusted  exclusively  to 
the  expert  and  the  workman  took  no  part  in  performing 
this  service.  That  such  service  was  treated  as  separate  and 
distinct  from  the  service  that  the  workmen  were  perform- 
ing in  excavating  the  earth.  As  stated  by  Justice  Marshall, 
in  a  vigorous  dissent:  "The  case  goes  upon  the  theory 
that  employment  in  a  general  enterprise  is  necessarily  di- 
vided up  into  different  tasks,  services  or  departments,  ac- 
cording to  character,  grade  and  degree  of  danger  and  that 
in  the  law  of  negligence,  fellowship  in  one  branch  of  a 
general  employment,  does  not  extend  to  those  employed 
in  the  other.  How  wide  the  doctrine  stated  is  from  the  rule 
prevailing  in  this  state,  which  is  so  familiar,  that  it  hardly 
need  be  stated,  must  be  apparent  at  once."  The  learned 
Judge  cites  quite  fully  the  decisions  in  this  state  which 
must  convince  the  mind  that  he  was  right  in  stating  that 
the  decision  of  the  majority  is  a  departure  from  what 
was  supposed  to  be  settled  law.  That  its  effect  is  to  confuse 
the  law  upon  this  subject  is  plain.  ^^ 

28.      Rankel  v.   Buckstaff   Ed-  v.  Montello  Granite  Co.,  Ill  Wis. 

wards  Co.,  138  Wis.  442,  120  N.  443,  87  N.  W.  461,  87  Am.  St.  Rep. 

W.  269,  20  L.  R.  A.  1180,  n.  s.   See  885.     This  ruling  was  based  upon 

also  Driseoll  v.  Allis-Chalmers  Co.,  the    doctrine    prevailing    in    this 

144  Wis.  451,  129  N.  W.  401.    The  state  as  declared  in  an  unbroken 

court  had  previously  held  that  a  line  of  cases.  It  is  difBcult  to  notice 

foreman  who  personally  conducts  any  distinction  between  this  ease 

the  blasting  in  a  quarry  is  a  fellow-  and   that   of   Miller   v.    Centralia 

servant  of  those  who  assist  him  in  P.  &  W.  Co.,  134  Wis.  315,  113 

such  work,  and  hence  one  of  the  N.  W.  964,  infra.     Nor  why  the 

latter  cannot  recover  for  injuries  rule  pronounced  by  this  court  in 

caused  by  the  unexpected  explo-  MacCarthy     v.     Whitcomb,     110 

sion   of    a   blast   negligently   per-  Wis.  112,  85  N.  W.  809,  was  not 

mitted    to   remain    there    after   a  applicable.     Such  rule  referred  to 

partial  explosion  thereof.     Wiskie  in  the  latter  case  was  stated  to 


1978  Mastbe  and  Servant,  §  736 

Employee  may  occupy  dual  position. 

TMs  court  is  committed  to  the  doctrine  that  an  agent  or 
an  employee  who  may  be  a  vice-principal  as  to  the  trans- 
action of  the  general  busiaess  of  the  defendant  at  a 
given  point,  is  stiU  but  a  feUow-servant  of  other  employees 
where  he  is  engaged  ta  performing  such  duties  as  pertain 
to  a  servant,  as,  for  instance,  an  agent  for  an  express 
company  in  a  city,  while  engaged  in  driving  the  company's 
wagon  in  taking  freight  from  the  company's  office  to 
trains.  ^^ 

So  where  a  superintendent  goes  outside  his  duties,  and 
as  a  volunteer  assists  an  employee  to  do  certain  work,  he  is 
as  to  such  work  a  fellow-servant  of  the  employee.  ^° 

A  superintendent  of  a  mill,  in  directing  an  employee  to 
work  in  a  dangerous  place  with  him  without  giving 
heeded  instructions  as  to  the  danger,  is  a  vice-principal; 
where,  however,  such  superintendsnt  voluntarily  takes 
part  in  the  work,  which  is  not  a  part  of  his  duties  as  such, 
then  a  negUgent  direction  to  such  employee  while  they  are 
thus  working  together  is  not  to  be  considered  as  the  act  of 
the  master,  but  of  a  feUow-servant.'^ 

Superior  servants  and  managers. 

While  one  in  charge  of  the  entire  business  of  a  master  as 
general  manager,  is  a  vice-principal, '^  and  it  is  probable 
that  the  head  of  a  distinct  department  would  be  held  a 

be:    "If  the  injured  and  negligent  31.    Klochinski  v.  Shores  Liun- 

servant    were    employed    by    the  ber  Co.,  93  Wis.  417,  67  N.  W.  934. 

same  master,  subject  to  the  same  32.     Hamann     v.     Milwaukee 

control  and  performing  duties  for  Bridge  Co.,  127  Wis.  550,  106  N. 

the  same  general  purpose,  although  W.  1081.   A  general  manager  of  a 

not  engaged  in  the  same  particular  railroad  company  who  prescribed 

work,    this    makes    them    fellow-  rules,   or  a  train  dispatcher  who 

servants."  gives  special  orders,  is  not  a  felJow- 

29.  Dwyer  v.  American  Express  servant  with  employees  in  charge 
Co.,  82  Wis.  307,  52  N.  W.  304,  33  of  the  train.  Phillips,  Admx.  v. 
Am.   St.   Rep.   44.  C.  M.  &  St.  P.  R.  Co.,  64  Wis. 

30.  Hartford  v.  Northern  Pacific      475,  25  N.  W.  544. 
R.  Co.,  91  Wis.  374,  64  N.  W.  1033. 
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\dce-priacipal,''  yet  the  "superior  servant"  rule  is  not 
adopted  in  this  state  as  to  mere  foreman  and  the  like.^* 

Illustrations  of  employees  held  fellow-servants. 

The  following,  among  others,  have  been  held  feUow- 

servants :  brick  masons  and  their  attendants  in  the  employ 

of  the  same  person,  and  engaged  in  the  same  work  upon 

the  same  scaffold  ;^^  car  repairer  and  a  negligent  switch- 


33.  A  person  employed  by  a  city 
to  superintend  the  construction 
of  a  cistern,  and  who  in  turn  em- 
ployed the  workmen  to  construct 
the  same,  is  not  a  fellow-servant  of 
such  workmen.  The  court  used 
very  emphatic  language  in  assert- 
ing that  he  was  a  vTce-principal, 
yet  failed  to  distinguish  upon  any 
Line  of  reason  why  the  exception 
from  the  general  rule  applied  in 
other  cases,  was  made.  Muloairns, 
Admx.  V.  City  of  Janesville,  67 
Wis.  24,  29  N.  W.  565.  It  was  held 
that  the  superintendent  of  a  mill, 
who  had  charge  of  the  slab  burner, 
which  collapsed  by  reason  of  being 
overheated,  through  the  direction 
of  such  superintendent,  whereby 
a  carpenter  in  the  employ  of  the 
defendant  while  passing  along  by 
and  near  the  burner  in  the  line  of 
his  duty,  was  Injured,  was  a  vice- 
principal  and  not  a  feUow-servant 
of  the  workman  injured.  Faeber  v. 
Scott  Lumber  Co.,  86  Wis.  226, 
56  N.  W.  745. 

34.  An  employee  working  in  a 
lumber  yard  under  the  direction 
of  a  foreman,  injured  by  the  neg- 
ligent act  of  such  foreman  in 
directing  a  ear  to  be  moved,  can- 
not recover  from  the  master.  Such 
foreman  and  employee  are  fellow- 
servants.  Hoth  V.  Peters,  65  Wis. 
405,  13  N.  W.  219.  A  foreman, 
while  engaged  with  another  work- 
man in  adjusting  pipes  on  a  scaf- 


fold, was  held  a  mere  fellow-servant 
of  another,  and  their  employer  was 
not  liable  for  an  injury  to  the  latter, 
caused  by  negligence  or  an  im- 
proper direction  of  the  foreman, 
where  such  direction  was  one 
appropriate  for  one  feUow-servant 
to  give  another.  Stutz  v.  Armour, 
et  al.,  84  Wis.  623,  54  N.  W. 
1000.  A  foreman  who  personally 
conducts  the  blasting  in  a  quarry 
is  a  feUow-servant  of  those  who 
assist  him  in  such  work,  and  hence 
one  of  the  latter  cannot  recover 
for  injuries  sustained  by  the  un- 
expected explosion  of  a  blast, 
which  their  foreman  had  negli- 
gently permitted  to  remain  there 
after  a  partial  explosion  thereof. 
WisMe  V.  MonteUo  Granite  Co., 
Ill  Wis.  443,  87  N.  W.  461,  87 
Am.  St.  Rep.  885.  An  employee 
of  another  was  requested  by  the 
defendant's  foreman  to  assist  in 
raising  a  section  of  water  pipe  in  a. 
trench,  and  in  so  doing  was  in- 
jured by  the  pipe  slipping  from  the- 
blocks.  It  was  held  that  the  plain- 
tiff could  not  recover,  since  such, 
foreman  was  his  feUow-servant. 
Johnson  v.  Ashland  Water  Co.,  77" 
Wis.  51,  37  N.  W.  823,  5  Am.  St.. 
Rep.  243. 

35.  Employer  not  liable  for- 
injmy  to  one  caused  by  the  negli- 
gence of  another.  BlazinsH  v. 
Perkins,  77  Wis.  9,  45-  N..  W.  947. 
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man;'*  coal  heavers  and  track  walker;"  conductor  and 
fireman;'*  conductor  and  trainmen;'^  electrician  and  mill 
employee;*"      employee    riding    on     train    and  trains- 


36.  Smith  v.  C.  M.  &  St.  P.  R. 
Co.,  91  Wis.  503,  65  N.  W.  183. 

37.  Coal  heavers  or  firemen  who 
load  coal  upon  tenders  are  fellow- 
servants  of  a  track  walker,  and  for 
injury  to  the  latter  caused  by  their 
negligence  in  the  performance  of 
such  work,  the  company  is  not 
liable.  Schultz  v.  C.  &  N.  W.  R. 
Co.,  67  Wis.  616,  31  N.  W.  321, 
58  Am.  Rep.  381. 

38.  A  conductor  and  a  brakeman 
on  a  freight  train  who  negligently 
leave  the  train  standing  on  the 
track  without  displaying  the  proper 
signals,  are  fellow-servants  of  a 
fireman  on  another  train  who  is 
injured  by  a  colhsion  resulting  from 
Buch  neghgence.  MacCarthy  v. 
Whitcomb,  110  Wis.  113,  85  N. 
W.  707. 

39.  Where  an  employee  was  in- 
jured by  the  overturning  of  an 
engine,  which  was  being  used  to 
break  out  the  road,  in  an  attempt 
by  the  conductor  to  remove  a 
snow  bank  by  the  momentum  of 
the  engine,  he  being  one  of  the 
crew  engaged  for  that  purpose, 
it  was  held  that  such  conductor 
and  employees  were  feUow-serv- 
ants.  Howland  v.  Mil.  L.  S.  &  W. 
R.  Co.,  54  Wis.  226,  11  N.  W.  529. 
The  conductor  of  a  gravel  train  and 
a  member  of  the  crew  are  fellow- 
servants,  where  one  of  the  latter 
is  injured  by  the  negligent  order  or 
direction  of  the  conductor.  Heine 
V.  C.  &  N.  W.  R.  Co.,  58  Wis.  525, 
17  N.  W.  420.  A  conductor  and 
brakeman  upon  the  same  train  are 
feUow-servants  where  the  latter  is 


injured  by  the  former's  negligence 
in  starting  the  train  while  the  latter 
is  under  the  platform  of  a  ear 
attempting  to  uncouple  cars.  Pease, 
Admr.  v.  C.  &  N.  W.  R.  Co.,  61 
Wis.  163,  20  N.  W.  908. 

40.  In  an  action  by  a  servant,  it 
appeared,  among  other  things, 
that  the  injury  occurred  in  a  dimly 
lighted  place  in  defendant's  mill, 
that  the  master  had  furnished  aU 
the  appliances  necessary  for  light- 
ing the  mill  in  the  proper  conduct 
of  the  business,  and  had  committed 
to  a  competent  electrician  the  duty 
of  operating  those  appliances  when- 
ever it  was  necessary  to  furnish 
artificial  light  in  the  mill.  The 
negligence  charged  consisted  in 
turning  off  the  electric  lights  and 
thereby  rendering  the  place  where 
plaintiff  was  working  unsafe.  It 
was  held  that  such  neghgence  was 
of  a  class  of  risks  incident  to  the 
daily  conduct  of  the  master's  busi- 
ness, one  wherein  a  servant  was 
intrusted  with  a  function  pertain- 
ing to  a  customary  operative  detail, 
and  therefore  it  was  not  the  negli- 
gence of  the  master  in  failing  to 
fiu-nish  a  safe  place  for  the  servant 
to  work.  It  was  said:  In  such  case, 
although  the  electrician  was  em- 
ployed to  perform  a  separate  and 
distinct  part  of  the  work  of  run- 
ning the  mill  and  was  given  full 
control  thereof  by  the  defendant, 
his  duties  are  held  not  so  complete- 
ly separated  from  those  of  the 
plaintiff  and  other  miH  operatives 
that  he  can  be  said  not  to  have 
been  engaged  in  a  common  em- 
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men;*'  engineer  operating  stationary  engine  and  carpen- 
ter ;*2  engineer  and  switchman;*'  master  of  vessel  and 
mate;**  station  agent  and  brakeman.*^ 

When  question  one  of  law. 

Whether  two  persons  are  fellow-servants  when  all  the 
facts  in  respect  to  their  several  duties  and  Unes  of  em- 
ployment are  undisputed,  is  a  question  of  law  for  the 
court.*' 


ployment  with  them,  and  hence 
plaintiff  and  the  electrician  were 
feUow-servants.  Miller  v.  Centralia 
P.  &  W.  P.  Co.,  134  Wis.  316,  113 
N.  W.  954. 

41.  An  employee  while  going  to 
and  from  his  work,  either  upon  the 
trains  of  the  company  or  using  a 
path  across  the  premises  of  his  em- 
ployer by  permission,  is  at  such 
time  considered  in  the  actual  em- 
ploy of  the  master,  to  the  extent 
that  if  injured  by  the  negligence  of 
other  servants  of  the  same  master 
he  cannot  recover  for  such  injury 
from  the  master.  He  and  the  serv- 
ants causing  the  injury  in  such  case, 
and  under  such  circumstances,  are 
feUow-servants.  Ewald  v.  C.  &  N. 
R.  Co.,  70  Wis.  420,  36  N.  W.  12, 
36  N.  W.  591,  6  Am.  St.  Rep.  178. 

42.  Where  defendant's  coal 
dock,  not  in  use,  was  undergoing 
repairs,  and  a  carpenter  at  work  on 
one  of  the  chutes  was  injured  by  the 
negligence  of  an  engineer  in  aUow- 
iag  the  slack  of  a  cable  to  drop  into 
the  chute  unnoticed  by  such  car- 
penter, and  without  warning  started 
the  machinery,  thereby  raising 
the  cable  in  such  a  way  as  to  injure 
such  carpenter,  it  was  held  that  the 
■engineer  was  his  fellow-servant. 
Porter  v.  Silver  Creek  &  Morris 


Coal  Co.,  84  Wis.  418,  54  N.  W. 
1019. 

43.  Those  in  charge  of  and  oper- 
ating a  road  engine,  for  the  time 
being  used  for  switching  purposes 
in  a  railroad  yard,  are  the  fellow- 
servants  of  a  switchman  injured 
by  the  negligent  manner  in  which 
such  engine  is  operated.  Fowler  v. 
C.  &  N.  W.  R.  Co.,  61  Wis.  169. 

44.  The  ease  of  Thompson  v. 
Herman,  47  Wis.  602,  distinguished. 
It  is  said  that  the  relations  existing 
between  a  master  and  mate  and 
master  and  seaman  are  not  the 
same.  Mathews  v.  Case,  61  Wis. 
491,  21  N.  W.  513,  50  Am.  Rep. 
151. 

45.  Though  by  the  rules  of  a 
railroad  company  its  station  agent 
is  held  responsible  for  the  safety  of 
switches,  and  is  expressly  required 
to  see  that  the  main  track  is  kept 
clear  and  unobstructed  for  the  pas- 
sage of  trains,  yet  such  an  agent  is  a 
fellow-servant  of  a  brakeman  on  a 
train  of  the  company  passing  his 
station.  This  result  was  reached 
upon  the  ground  that  the  duties  of 
each  pertain  to  the  operation  of 
the  road.  Toner  v.  C.  M.  &  St. 
P.  R.  Co.,  69  Wis.  188,  31  N.  W. 
104. 

46.  MaoCarthy  v.  Whitcomb, 
110  Wis.  112,  85  N.  W.  707. 


1982  Mastek  and  Servant.  §737 


LVI.  Wyoming. 
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737.  Common  law  rule. 


§  737.  Common  law  rule. 

The  court  evidently  approves  of  the  doctrine  of  the 
Ross  case.  A  mere  foreman  in  charge  of  a  gang  of  men  is 
their  fellow-servant;  but  when  intrusted  with  superintend- 
ence of  a  branch  or  department  of  the  business,  he  is  a 
vice-principal.  Upon  the  reasoning  stated  in  the  Ross 
case,  it  is  held  that  a  conductor  is  a  vice-principal.  ^^ 

47.    McBride  v.  Union  Pac.  R.      28  Utah,  46,  77  Pao.  1089,  67  L.  R. 
Co.,  3  Wyo.   247,  21   Pac.   687;      A.  606. 
Johnson  v.  Union  Pac.  Coal  Co., 


